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Good afternoon,
 
Attached for filing please find Appellants' Response in Opposition to Motion to Strike and to Stay Briefing. 
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Zakary A. Drabczyk,
& Jeffrey A.Turner
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 


_____________________ 


APPEAL FROM HORRY COUNTY COMMON PLEAS COURT 
Honorable Carmen T. Mullen, Circuit Court Judge 


_____________________ 


Appellate Case No. 2023-001132 
Trial Court Case No. 2018-CP-26-00307 


_____________________ 


Wedgewood Condominium Association, Respondent,  


v.  


Centex Homes, a Nevada General Partnership; Balfour Beatty Construction,  LLC as Successor 
by Merger to Centex Construction Company, Inc., and Centex Construction, LLC; Crescent 
Engineering, Inc., Defendants,  


Of which Centex Homes, a Nevada General Partnership; Balfour Beatty Construction, LLC as 
Successor by Merger to Centex Construction Company, Inc., and Centex Construction, LLC, are 
the Appellants.  


and  


Centex Homes, a Nevada General Partnership, Third Party Plaintiff, 


v. 


Right Way Construction, Inc. a/k/a RWG, Inc. a/k/a Right Way Group, Inc. a/k/a RWGR, Inc.; 
Frank Harris d/b/a Frank Harris Construction a/k/a/ F. Harris Construction a/k/a Harris Drywall; 
Builders First Source- South East Group, LLC; Stock Building Supply, LLC f/k/a Stock Building 
Supply, Inc. f/k/a Carolina Builders Corporation; Michael D. Brownlee d/b/a Carolina Drywall & 
Interiors; Carolina Drywall & Interior, Inc., a/k/a Carolina Drywall & Interiors, Inc. a/k/a Carolina 
Drywall Contractors, Inc.; Roof Doctor of the Carolinas, Inc.; John D. Frazier d/b/a and/or a/k/a 
Roof Doctor and/or Roof Doctor of the Carolinas and/or Roof Doctor of the Carolinas, Inc.; Steven 
Bosch d/b/a The Roofer Man; Tri- City Insulation and Building Products of Myrtle Beach, Inc.; 
Martin Mata d/b/a Martin Masonry, Inc.; Martin Masonry, Inc.; BR Brick & Masonry, Inc.; BR 
Brick & Masonry, LP f/k/a BR Brick & Masonry, Inc.; Unicon Concrete, LLC; Seno's Cleaning
Services; Rice Planter Carpets, Inc. n/k/a Creative Touch Interiors, Inc., Floors, Inc. Successor By 
Merger to Rice Planter Carpets, Inc.; Carpets by Kendall, Inc.; Reliable Floor Systems, Inc.; TNT 
Painting; Paint with Pride a/k/a Painting with Pride; William Evans d/b/a Top Notch Painters;
Morningstar Consultants, Inc.; MI Windows and Doors, LLC; Michael Dawson d/b/a Michael 
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Dawson Construction, and Inc.; Vereen Concrete Co. Inc.; AK Construction Inc. a/k/a AK Framing 
and Siding Co.; and AK United, Inc. f/k/a AK Construction Inc., Third-Party Defendants. 


_____________________ 


APPELLANTS’ RETURN TO RESPONDENT’S MOTION TO STRIKE AND TO STAY 
BRIEFING 


_____________________ 


Stephanie A. Douglas (admitted pro hac vice) 
Jeffrey A. Turner (admitted pro hac vice) 
Bush Seyferth PLLC 
100 W. Big Beaver Road, Suite 400 
Troy, MI, 48084 
(248) 822-7800 
douglas@bsplaw.com 
turner@bsplaw.com 


Katon E. Dawson, Jr. (SC Bar #101167) 
Parker Poe Adams & Bernstein LLP 
1221 Main Street, Suite 1100 
Columbia, SC, 29201 
(803) 255-8000 
katondawson@parkerpoe.com 


Thomas C. Hildebrand, Jr. 
William G. DesChamps, IV 
Paul Nicholas Nybo 
Parker Poe Adams & Bernstein LLP 
850 Morrison Drive, Suite 400 
Charleston, SC, 29403 
(843) 727-2650 
tomhildebrand@parkerpoe.com 
willdeschamps@parkerpoe.com 
nicknybo@parkerpoe.com 


Attorneys for Appellants 
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INTRODUCTION 


This motion lacks merit and is based on a misleading account of Centex’s request for relief. 


Wedgewood suggests that Centex wants to provide 2,000 pages of summary judgment exhibits 


into the appellate record and wants to obtain review of the trial court’s denial of that motion. But 


as Centex already told Wedgewood, Centex only introduces the summary judgment brief and 


statement of facts (roughly fifty pages total), along with the trial court’s ruling on that motion. 


Both are relevant, and arguably required, as part of “a concise history of the proceedings.” Rule 


208(b)(1)(C), SCACR. And as Centex’s opening brief confirms, Centex does not seek review of 


the trial court’s partial denial of summary judgment, but its denial of Centex’s motion for judgment 


notwithstanding the verdict. This motion should be denied. 


BACKGROUND 


Centex timely filed its Initial Brief in this appeal on October 18. In Centex’s Statement of 


the Case, required by Rule 208(b)(1), SCACR, Centex explained the pre-trial procedural history. 


Appellant’s Initial Brief at 5–6. Part of that procedural history was summary judgment: Centex 


sought summary judgment based on the statute of limitations, but the court mostly denied the 


motion. Id. at 6. Centex now appeals the trial court’s later denial of Centex’s motion for judgment 


notwithstanding the verdict on the same grounds. Id. at 11. Centex’s Statement of the Case quickly 


ticked through the procedural history of summary judgment in two paragraphs, citing its summary 


judgment brief and the resulting order, id., then proceeded to discuss the trial record and post-trial 


motions in much greater detail. As part of its accompanying Designation of Matter, Centex 


designated its “Motion for Summary Judgment” and the “Order of the Honorable Carmen T. 


Mullen Granting Partial Summary Judgment.” See Appellants’ Designation of Matter at 2–3, No. 


17–18.  
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Two weeks after Centex filed its Initial Brief, Wedgewood’s counsel called undersigned 


counsel, asking whether Centex’s designation of its “Motion for Summary Judgment” included the 


exhibits and whether Centex intended to cite the order partially granting summary judgment. The 


next day, Centex’s counsel responded: “we do not intend to include the MSJ [Motion for Summary 


Judgment] exhibits, just the brief and statement of facts, and we cited the SJ order in the Statement 


of the Case.” Exhibit 1, Email to Wedgewood’s Counsel. Centex’s counsel invited Wedgewood’s 


counsel to “[l]et me know if you have further questions.”  Id.  Centex heard nothing further for 


two weeks, until Wedgewood filed this motion in lieu of filing an Initial Respondent’s Brief.   


ARGUMENT 


I. Centex’s Designation of Matter is relevant to the appeal.  


The substantive thrust of Wedgewood’s motion is that summary judgment briefing and 


orders are not relevant in an appeal from a trial record because orders denying summary judgment 


are non-appealable. This argument is misdirected and not supported by the authority Wedgewood 


relies upon. 


To be clear: Centex appeals from the trial court’s denial of Centex’s post-trial motion for 


judgment notwithstanding the verdict. Centex explicitly stated this in its opening brief. See


Appellants’ Initial Brief at 11. Centex is not, as Wedgewood baselessly posits, attempting to appeal 


the denial of summary judgment. Cf. Motion at 3–4.   


That Centex is not appealing the summary judgment order, however, does not render the 


order or briefing irrelevant. Cf. Motion at 4 (“nor should the Order granting partial summary 


judgment [be in the record] since it was not appealed by Wedgewood”). Centex referenced the 


summary judgment brief and order in just two paragraphs in Centex’s Statement of the Case. Id. 


at 6. The Appellate Court Rules require Centex to include a Statement of the Case, and mandate
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that it “contain a concise history of the proceedings, insofar as necessary to an understanding of 


the appeal.” Rule 208(b)(1)(C), SCACR. One such requirement is to include “judgments, decisions 


and proceedings of the lower court . . . [that] may throw light upon the questions involved in the 


appeal.” Id. The summary judgment proceedings, which addressed the same issues Centex now 


appeals, are part of the “history of the proceedings” and that procedural history is “necessary to an 


understanding of the appeal.” Id.  


The rules also required Centex to reference materials that “support the salient facts 


alleged.” Rule 208(b)(4), SCACR. What’s more, the rules expressly contemplate that a 


Designation of Matter will include the “transcript, pleadings, orders, exhibits, or other materials.” 


Rule 209(b), SCACR (emphasis added). Pleadings and pretrial orders are not appealable, just like 


summary judgment briefing, rebutting Wedgewood’s contention that non-reviewable orders cannot 


be made part of a Designation of Matter on appeal. Cf. Motion at 4 (claiming summary-judgment 


reviewability caselaw “provide[s] conclusive legal authority that Centex’s designation” is not 


relevant). 


Centex did not attempt to introduce any summary judgment exhibits that were not entered 


at trial, did not appeal the trial court’s partial denial of summary judgment, and did not inject the 


summary judgment record into its Argument section. Rather, Centex appropriately summarized the 


summary judgment proceedings in a half-page of its Statement of the Case. This was necessary to 


explain what issues did (and did not) advance to trial, and it falls comfortably within the court rule. 


II. Centex told Wedgewood it was not designating the summary judgment exhibits; 
Wedgewood now claims the opposite.  


Wedgewood’s other argument appears to be that the summary judgment designations will 


introduce thousands of pages of exhibits into the appellate record unnecessarily. In reality, the 


designations will introduce only about fifty pages.  
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Again, Centex’s counsel confirmed on October 31 (in response to inquiry from 


Wedgewood’s counsel) that Centex’s designation of its Motion for Summary Judgment includes 


only its brief supporting summary judgment and the accompanying statement of facts. Ex. 1.1


Centex’s summary judgment brief and the statement of facts is approximately fifty pages in length. 


The accompanying exhibits, which Centex is not designating, are more than a thousand pages. 


Despite Centex’s clarification, Wedgewood now asserts—in a sworn filing—that Centex 


seeks to designate “over 2,000 pages” of summary judgment exhibits for the appeal. Motion at 3;


see also id. at 2 (claiming Centex designated “Motion for Summary Judgment and exhibits”); id. 


at 3 (claiming the attachment would include “thousands of unnecessary pages”); id. at 3 (asserting 


that Centex seeks review of summary judgment “exhibits”); id. at 4 (referencing “attachments” to 


summary-judgment briefing). This is not the case, and Centex told Wedgewood as much two weeks 


before Wedgewood filed this motion.2


At another point, Wedgewood proclaims—but does not explain—that Centex’s designation 


of its summary judgment brief “would require Wedgewood to provide its response in opposition,” 


which would “essentially add thousands of pages of additional documents to the record.” Motion 


at 2. It is unclear what Wedgewood means. Wedgewood’s summary judgment opposition brief was 


17 pages long. If Wedgewood intends to go beyond that brief and introduce thousands of pages of 


irrelevant exhibits, that is no more permissible than if Centex did so (which it confirmed it did 


not). 


1 If the Court seeks further clarification that Centex’s designation of its Motion for Summary 
Judgment includes only the (a) brief in support and (b) statement of undisputed facts, Centex will 
submit an amended designation of matter that clarifies that point.  
2 Wedgewood eventually concedes that Centex “informed” Wedgewood it is not designating 
thousands of pages of summary judgment exhibits. Motion at 4. Wedgewood, however, never 
attempts to reconcile its repeated statements to the contrary. 
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CONCLUSION 


Wedgewood’s motion relies on assertions that Centex conclusively refuted, both in its 


appellate filing and in its post-filing communications. The motion should be denied. 


Respectfully submitted, 


/s/ Stephanie A. Douglas 
Stephanie A. Douglas (admitted pro hac vice) 
Jeffrey A. Turner (admitted pro hac vice) 
Bush Seyferth PLLC 
100 W. Big Beaver Road, Suite 400 
Troy, MI, 48084 
(248) 822-7800 
douglas@bsplaw.com 
turner@bsplaw.com 


Katon E. Dawson, Jr. (SC Bar #101167) 
Parker Poe Adams & Bernstein LLP 
1221 Main Street, Suite 1100 
Columbia, SC, 29201 
(803) 255-8000 
katondawson@parkerpoe.com 


Thomas C. Hildebrand, Jr. 
William G. DesChamps, IV 
Paul Nicholas Nybo 
Parker Poe Adams & Bernstein LLP 
850 Morrison Drive, Suite 400 
Charleston, SC, 29403 
(843) 727-2650 
tomhildebrand@parkerpoe.com 
willdeschamps@parkerpoe.com 
nicknybo@parkerpoe.com 


Date: November 20, 2023 Attorneys for Appellants 
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Stroud, Alexis


From: Douglas, Stephanie <douglas@bsplaw.com>


Sent: Tuesday, October 31, 2023 1:08 PM


To: Gene Connell


Subject: RE: [EXTERNAL] Wedgewood


Gene, 


Following up on the quesfions you raised yesterday about our Designafion of Mafter: we do not intend to include the 
MSJ exhibits, just the brief and statement of facts, and we cited the SJ order in the Statement of the Case (“Order 
Granfing Summ. J. in Part”). 


Let me know if you have further quesfions.
Stephanie 


From: Douglas, Stephanie  
Sent: Monday, October 30, 2023 2:11 PM 
To: 'Gene Connell' <gconnell@classactlaw.net> 
Subject: RE: [EXTERNAL] Wedgewood 


Thanks, Gene.   


From: Gene Connell <gconnell@classactlaw.net>  
Sent: Monday, October 30, 2023 2:01 PM 
To: Douglas, Stephanie <douglas@bsplaw.com> 
Subject: [EXTERNAL] Wedgewood 


We mailed the brief out Friday. Our pracfice has been to always serve appeals tradifionally. You would get 3 extra days 
for mailing under the rules. However, as a courtesy to you I will email a copy shortly. Finally, I am only serving you since 
you are the point person if I am wrong, please advise. 


Gene M. Connell, Jr. 
Kelaher, Connell & Connor, P.C. 
P.O. Drawer 14547 
Surfside Beach, SC 29587 
Phone: (843) 238-5648  
Fax: (843) 238-5050 
gconnell@classactlaw.net


You don't often get email from gconnell@classactlaw.net. Learn why this is important






