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'STATE'OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEASIL 1 9 2013

COUNTY OF RICHLAND

3G Court
) Urtof Apgegle
5 &
James W. Trexler, ) Civil Action No.: 2010-CP-40-1249
)
Plaintiff, )
)
v, )  ORDER GRANTING RN =
~ ) SUMMARY JUDGMENT > S
The Assiociated Press, Barrington ) ﬂ?: e
Broadcasting South Carolina Corp., ) R ——;;_E P
Raycom TV Broadcasting, Inc. The ) NAIATE =T =
Spartanburg Herald Journal, Inc. and the ) R o™ !’___: =
Pacific & Southern Co., Inc., ) we . W
) =
Defendants. ) o = ~

This matter came before the court on defendants’ motion for summary
judgment: A hearing on the motion was held in open court on January 19, 2012

with al;l parties appearing through counsel.

Plaintiff's Amended Complaint, filed June 23, 2010, initially included an

additional defendant, the Herald-Journal newspaper of Spartanburg and, in

addit.i(;n to the defamation claim before the court, claims for civil conspiracy, |
outrage and neéligence. Plaintiff voluntarily dismissed the suit against the
new'spjaper and dismissed with prejudice all claims but the defamation claim
prior to the hearing on defendants’ motion for summary judgment.
| Defendants advanced as grounds for summary judgment the bar of the
statute of limitations, absence of falsity, and lack of proof of the requisite level of
fault, éither “actual malice” or common law malice. Defendants supported their
_ motio;l with the pleadings, responses to interrogatories and requests for

admission together with affidavits, certified copies of records and excerpts of

SCANNED



plaintiff's deposition. Plaintiff's counter-affidavits addressed only his status as a

public official.

Rule 56(e), SCRCP requires a party responding to a properly supported
motion!for summary judgment to set forth by affidavit or otherwise “specific facts
shom'ng that there is a genuine issue for trial.” A nonmoving party who bears the
burden of proof on an issue, responding to a motion that points out that there is
an absence of evidénce to support the nonmoving party’s action, “may not rest
upon the mere allegations...of his pleadings.” Rule 56(e), SRCP. As the Supreme
Court of South Carolina held in Baughman v. American Tel. & Tel. Co., 306 S.C.
101,410 S.E.2d 537 (1991), the nonmoving party is charged with the
responsibility of coming forward with specific facts demonstrating a genuine
issue of fact for trial, saying:

Once moving party carries its initial burden, opposing party
must, under Rule 5(e), “do more than simply show that there
is some metaphvsical doubt as to the material facts” but
must come forward with ‘specific facts showing that there is
a genuine issue for trial.” Matsushita Elec. Indus. Co. v.
Zenith Radio Corp., 475 U.S. 574, 586-87, 106 S.Ct. 1348,
1356, 89 L.Ed.2d 538, 552 (1986) (emphasis in original).
Baughman, supra, 410 S.E.2d at 545.

i
A nonmoving party who fails to make a showing of facts sufficient to

establish an essential element of that party’s claim on which that nonmoving
party bears the burden of proof cannot establish that a genuine issue of material

fact exists, and the moving party is entitled to summary judgment as a matter of

law. Id.
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Plaintiff ﬁled nothing with the court which identified specific facts in
disputé relative to his libel claim, relying entirely on counsel’s description of
materifal not before the court to argue that questions of material fact existed.

STATUTE OF LIMITATIONS

Turning first to the statute of limitations issue, it is undisputed that the
allegations challenged in this motion are contained in an Amended Complaint
which ftogether with an Amended Summons was filed on June 23, 2010.
Defendants take the position that the applicable two-year statute of limitations
bars plaintiff’s claim with respect to all publications prior to June 22, 2008
because prior to the filing of the Amended Complaint no defendant identified in
the Arpended Complaint had been ngmed in any action initiated by plaintiff. S.C.
Code “:\.nn. §15-3-550(1) (Rev. 2005). Two legal issues are presented by the
statute of l;mitations defense: (1) when did plaintiff’s libel claim accrue, and (2)
did tll§ allegations in the Amended Complaint “relate back” to an earlier filed
Complaint?

First, a cause of action for libel accrues so as to commence the running of
the stgtuté with publication of the material upon which the claim is based. As the
South Carolina Court of Appeals has held, a plaintiff's claim for defamation
“accrues at the moment when the plaintiff has a legal right to sue on it. Brownv.
Finger, 240 S.C. 102, 124 S.E.2d 781 (1962).” Jones v. City of Folly Beach, 326
S.C. 360, 483 S.E.2d 770, 774 (Ct. App. 1997). As the Court of Appeals explained
in its holding in Jones, supra, a defamation claim accrues upon publication
whether or not a plaintiff is aware of the publication “because South Carolina has

not adopted the discovery rule in libel and slander cases.” Id., 775. In response



to defex}dants’ interrogatory number 6, filed by defendants in support of their
motioni plaintiff identified by date, publisher and headline publications
conten&ed to be defamatory occurring between February 26, 2008 and February
1, 2011. For all but three publications, plaintiff's claim for defamation accrued
between February 26, 2008 and March 21, 2008. The Amended Summons and
Amended Complaint were filed June 23, 2010. Application of the statute bars
plainti%f’ s action for all publications prior to June 22, 2010 unless the allegations
in the Amended Complaint “relate back” to an earlier filed complaint.

The second issue then is, did the Amended Complaint which for the first
time identified these defendants as parties “relate back” to an earlier filed
complaint which did not name these defendants, but listed thirteen (13)
defendants identified individually by name and “ALL MEDIA COMPANIES
TH_ATjPRODUCED OR REPORTED ON ANY EVENT RELATING TO THE
PIAI_I\%TIF FSIN 2008, 2009 AND 2010?" The Complaint, which was purported

'} to be amended by the Amended Complaint that is the subject of this motion,

named as plaintiffs Hazelene E., Terry A. and James W. Trexler. This Complaint
L{ was filed on February 23, 2010 and was never served on any of the defendants
now appearing before the court. If the allegations of the Amended Complaint
“relate baék” to this Complaint, there is no statue of limitations bar as the statute
would have been tolled by the filing of the February 23, 2010 Complaint. At the
motio;n hearing counsel for plaintiff argued that the Amended Complaint should
relate back as the naming in the February 23 Complaint of “ALL MEDIA
COMPANIES” as defendants was the equivalent of naming unknown “John Doe”

parties and providing names when the identities of these unknowns became



available. There are two problems with counsel’s assertion. Plaintiff testified in
his deposition that he had no knowledge of the earlier-filed Complaint, and that
Complaint did not comply with the applicable procedural rule for designating
unknown parties.

The South Carolina Rules of Civil Procedure provide a mechanism for
designating unknown parties, stating in the applicable part:

Unknown Parties. When a party does not know the name of

an adverse party he may state that fact in the pleadings and

designate such adverse party by any name and the words

“whose true name is unknown,” and when his true name is

discovered the pleadings must be amended accordingly.
Rule 10{a)(1), SCRCP.

The plaintiffs in the February 23, 2010 filing failed to comply with the
requirements of this rule and did not state that any party’s true name was
unknown. There is nothing in the record to indicate that the designation “ALL
MEDIA COMPANIES” was a designation of adverse parties “whose true namefs]
were u“nknox-\-’n” or perhaps more significantly, that the defendants now before the
court \;vere being identified in the Amended Complaint in place of previously
unknown parties. The record does reflect in contrast to counsel’s argument that
the Amended Complaint bears all the attributes of a new, separate litigation with
a single plaintiff, rather than three plaintiffs, bringing an action against parties
which had not been identified previously, while each of the previously named
defenciants was dropped. The addition of new parties, such as defendants herein,
is not an amendment that relates back to a period prior to the running of a statute
oflimitations. Gause v. Smithers, 384 S.C. 130, 681 S.E.2d 607 (Ct. App. 2009).

+

Similarly destructive to plaintiff's argument that the Amended Complaint was



filed to correct his misidentification of defendants against which he had intended
to bring an action, is his deposition testimony that he was not aware of the
February 23, 2010 Complaint in which he was named as a plaintiff along with his
mother and brother, and that he had no knowledge of such a suit. If plaintiff did
not know about the Complaint naming “ALL MEDIA COMPANIES” as
defendants he could not have by that document misidentified these defendants
later named in the Amended Complaint. It seems obvious plaintiff did not
misidentify any defendant in a suit he did not know existed.

The action against these defendants was commenced with the filing of the
Summons and Complaint on June 23, 2010. Applying the limitation of section
15-3-550(1), plaintiff is barred from asserting a libel claim for any publication
prior to June 22, 2008. Asked in defendants’ interrogatories to “Identify by date,
publisher and headline any publication plaintiff contends to be defamatory”
plaintiff identified only three publications subsequent to June 22, 2008. These
publications were made on December 15, 2008 and two on February 1, 2011 on
WLTX-TV (operated by defendant Pacific & Southern Company, Inc.). Since two
of these publications occurred subsequent to the filing of the Amended Summons
and Amended Complaint, they are not before the court. Allegationsina
complaint must relate to the facts existing at the time of the filing of the
complaint., and the issues raised by the allegations are to be determined as of the
date of the complaint; therefore, the pﬁblications identified in response to
defendants’ interrogatories, which were made subsequent to the date of the
Amended Complaint, can provide no support for plaintiff’s libel claim. See 71

C.J.S. Pleading §327. All other publications identified by plaintiff in his response



to intefrogatories, with the exception of a publication on WLTX on December 15,
2008, are barred by the operation of section 15-3-550(1).
FALSITY

The clearest official statement of South Carolina libel law is contained in
then Justice Jean H. Toal’s concurring opinion in Holtzscheiter v. Thomson
Newspapers, Inc. [Holtzschetter 1], 332 S.C. 502, 506 S.E.2d 497 (1998).
Justice Toal started her analysis with an articulation of the elements of
defamation:

The elements of defamation include: (1) a false and
defamatory statement concerning another; (2) an
unprivileged publication to a third party; (3) fault on the part
of the publisher; and (¢4) either actionability of the statement
irrespective of special harm or the existence of special harm
caused by the publication. See Restatement [2d Torts] §558.

Supra; 506 S.E.2d at 506.

Plaintiff complains in his Amended Complaint that defendants published
falsely that he was a kidnapper, and that authorities had removed from his
property horses that had been starved and abused. Defendants acknowledge that
the news report that plaintiff had been charged with kidnapping was false, but, as
will be discussed more fully below, rely on the common law fair report privilege
to defeat plaintiff's claim in this regard. With respect to the other publications
claimed to be false, defendants point to plaintiff's deposition testimony wherein
he admitted that it was true that he had been arrested for mistreatment of horses
and that the warrants by which plaintiff had been arrested stated that plaintiff

owned the horses that were mistreated. When a publication concerns a matter of

public interest, such as an accusation of the commission of criminal acts, or when



the publisher is a media defendant, a plaintiff must prove the falsity of the
publications upon which the libel claim rests, Philadelphia Newspapers, Inc. v.
Hepps,:475 U.S. 767 (1986); Erickson v. Jones Street Publishers, L.L.C., 368 S.C.
444, 6'29 S.E.2d 653 (2006). Plaintiff made no submission in response to
defendants’ motion to demonstrate the existence of genuine issues of fact with
respect to the falsity of the publications, and his allegations alone are insufficient
to overcome defendants’ showing.

Beyond plaintiff’'s failure to offer evidence to indicate that a genuine issue
of matérial fact existed with regard to the falsity of the publications, defendants
demonstrated that the publications were true or substantially true. In the context
of a libel claim, truth or substantial truth of the publication is an absolute
defense. Parker v. Evening Post Pub. Co., 317 S.C. 236, 452 S.E.2d 640 (Ct. App.
1994), ‘cert. denied 516 U.S. 1172 (1976). In analyzing a claim of falsity, a court is
to exam.ine the “gist” or “sting” of the publication, and if either is substantially
true, other inaccuracies in the pﬁblication will not constitute the requisite falsity
to support a libel claim. Hearst-Argyle Television, Inc., 561 F.Supp. 2d 546
(D.S.C. 2008) (applying Soufh Carolina law); Ross v. Columbia Newspapers,
Inc., 266 S.C. 75, 221 §.E.2d 770 (1976); Dauterman v. State-Record Co., 249
S.C. 512, 154 S.E.2d 919 (1967). The “gist” and the “sting” of the publications
regarding plaintiff were that plaintiff had been arrested for mistreatment of
horses he owned, and the mistreatmeht consisted of depriving the horses “of
necessary quantities of wholesome foodstuff suitable for the species and age.”
These publications were true or substantially true as borne out by the arrest

warrants submitted to the court by defendants in support of their motion as these



warrants authorized the arrest of plaintiff for the abuse of horses which the
warrants said he owned.

Plaintiff's counsel without submitting any supporting affidavits, or even
filing w.ith the court the news reports upon which this action rests, argued that
the publications were false because they reported that the horses were “starved”
and pléintiff was associated with the mistreatment of more horses than were
identified in the arrest warrants. The difference between “starved” and deprived
“of necessary quantities of wholesome foodstuft” is insufficient to make the
reports false. A common definition of “starve” includes, “To suffer from
deprivation,” Webster’s II New College Dictionary {1995), and plaintiff was
charged in five arrest warrants with intentionally and knowingly depriving horses
of food. Plaintiff’s counsel also argued that the publications were false because
they connected plaintiff with far more horses than were identified in the arrest

warrants. Even without the publications before the court it may be assumed that

the publications did connect plaintiff with more horses than were identified in
the five arrest warrants before the court. The arrest warrants identified but five
horses which were said to have been owned and mistreated by plaintiff whereas
the eight True Bills, submitted to the court by defendants in support of their
motion, returned by the Richland County Grand Jury indicting plaintiff for felony
“Il-treatment of animals” identified forty-eight (48) horses upon which the
Grand Jury found plaintiff had inflicted “excessive or repeated unnecessary pain
or suffering.” Plaintiff must meet his burden of proof on falsity by demonstrating
by evidence rather than conjecture or anegation that there is a genuine issue of

material fact for trial. Plaintiff's arguments that there is a difference between



starved and deprived of food and he was tied in the publications to more horses
than were mentioned in the arrest warrants do not create a genuine issue of
material fact for trial. Based on the record before the court, defendants have
shown the news reports as characterized by plaintiff were true or substantially
true. There can be no libel claim for the publication of reports that are true or
substantially true, and plaintiff in responding to the motion failed to provide any
support by affidavit or otherwise for his contention that false publications had
been made.
FAIR REPORT PRIVILEGE

As discussed above, defendants reported that plaintiff had been arrested
for kidnapping, and this report was not true. That having been said, the report of
the kidnapping charge by these defendants cannot be the basis for a libel claim as
the re.port,‘g were based on the contents of a press release prepared and
disseminated by the Richland County Sheriff's Départm ent. Defendants filed the
afﬁda\fit of Sheriff's Department Captain Chris Cowan to establish that he
prepared the press release that identified plaintiff as having been arrested for
kidnapping, and that he disseminated the press release to defendants herein and
others. It has long been the law of South Carolina that fair and accurate reports
of official acts, records and reports are privileged. White v. Wilkerson, 328 S.C.
179, 493 S.E.2d 345 (1997); Padgett v. Sun News, 278 S.C. 26, 292 S.E.2d 30
(1982); Reinhardt v. State-Record Co., 235 S.C. 480, 112 S.E.2d 500(1960);
Lybrand v. The State Co., 179 S.C. 208, 184 S.E. 580 (1936). Plaintiff argued that
a press release was not a “public” record, thereby making inapplicable

defendants’ fair report privilege claim. Plaintiff cited no authority for this
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proposition and plaintiff's argument was not persuasive. The privilege urged by
defendants attaches to official acts and records, and the dissemination by the
Sheriff's Department of a press release describing criminal charges leveled
against plaintiff and his family members is beyond doubt an official record.
Plaintiff argues that since the press release was disseminated by e-mail rather
than facsimile or paper copy it cannot be a record, but cited no authority for this
proposition. The scope of the fair report privilege does not turn on the method of
delivery or presentation of the official record or act. The official, privileged
communication in White, supra, was a statement by the mayor at a press
conference and on a radio talk show. The fair report privilege attaches to the
communication and not the method of its delivery. But, plaintiff's narrow view of
what constitutes a record notwithstanding, under the South Carolina Freedom of
Information Act a press release prepared and used by the Sheriff's Department is
a public record _regaz‘diess of its physical form or characteristics. S.C. Code Ann.
§30-4-20(c) (Rev. 2007). The Sheriff's Department got the facts wrong on the
kjdnapping charge in the press release, but the Department’s error does not
defeat defendants’ privilege which attached to defendants’ accurate publications
of the charges contained in the press release.
FAULT ON THE PART OF THE PUBLISHER

~ At common law libel was a strict liability tort with an accompanying
presu;mptvion of fault in the form of common law malice, but the law of libel has
undergone significant changes since 1964, and the common law presumption of
malicé né longer applies placing on plaintiffs the burden of proving the requisite

level of fault on the part of a defendant. The fault burden, as Justice Toal has
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explained is influenced by a plaintiff’s status as a private or public person, “The
degree of fault a plaintiff must establish depends upon his status as a public or
privatefigure.” Holtzscheiter II, supra, 506 S.E.2d at 507. A public official or
public f;“lgure must prove “actual” or “constitﬁtional” malice. New York Times Co.
v. Sulliv_cm, 376 U.S. 254 (1964); Elder v. Gaffney Ledger, 341 S.C. 108, 533
S.E.2d 899 (2000). A private figure plaintiff bringing a libel action based on a
publicatioh related to a matter of public interest and published by a media
-defendant cannot rely on the common law presumption of common law malice,
but must prove that a publisher acted with common 1aw malice. Gertz v. Robert
Welch, Inc., 418 U.S. 323 (1974); Erickson v. Jones Street Publishers, L.L.C., 368
S.C. 444, 629 S.E.2d 653 (2006).

Each of the defendants before the court is a “media” defendant, and
undoubtedly the arrest and felony indictment of the state’s Assistant
Commissioner of Agriculture on charges of abusing horses is a matter of public
interest. Philadelphia Newspapers, Inc., supra; see, Doe v. Ber;keley Publishers,
329 S.C. 412, 496 S.E.2d 636 (1998). Ata minimum, since plaintiff is not entitled
to rel}; on the common law presumption of malice, he is obligated to come
forward with evidence in the form of specific facts to support the proposition
that a genuine issue of material fact exists with respect to fault, malice, on the
part of the publishers. Plaintiff has pointed to nothing in the record that would
satisfy this burden with respect to either common law malice or constitutional
malicg‘ Nothing filed by plaintiff in response to defendants’ motion addresses
either version of malice, and no witness listed by plaintiff in response to

defendants’ interrogatories is identified as one who will provide evidence on
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malice. Since the burden of proof on the malice issue rests with plaintiff, his
failure to demonstrate the existence of specific facts showing that there is a
genuine issue for trial relative to either variety of malice is fatal to his claim for
libel. Anderson v. Liberty Lobby, 477 U.S. 242 (1986); Baughman v. American
Tel. & Tel. Co., supra. Plaintiff’s attempt to cite comments posted by third parties
on defendants’ websites as evidence of malice is unavailing. Congress has by
statute insulated those who provide interactive websites from liability as
publishers of the comments posted by third parties. Zeran v. America Online,
Inc., 129 F.3d 327 (4th Cir. 1997); 47 U.S.é. §230. Plaintiff has failed to
demonstrate by reference to the material before the court specific facts in dispute
on either type of malice, and, as discussed above, he may not rely on mere
allegations in his pleadings to meet his burden. Baughman, supra.

| Plzﬁntiff contends that he is a private figure. Even if plaintiff were a
private figure for purposes of this litigation, he has failed to carry his burden on
the fault issue in opposition to defendants’ motion. Plaintiff has pointed to
nothing iﬁ the record that demonstrates he has evidence to establish at trial that
defendants acted with common law malice, e.g., hatred, ill will, sprite or
conscious disregard of plaintiff’s rights, in publishing the news reports of which
he complains. Asked in his deposition if he could identify any journalist or any
person in defendants’ organizations who might bear ill will toward plaintiff, he
testified no.

Even assuming plaintiff’s private figure status is at variance with the

material before the court. It seems clear bevond doubt that plaintiff is a public

official in the context of this litigation. He acknowledged in his letter of
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resignat.ion, filed by defendants in support of their motion, that he was an
Assistant Commissioner of Agriculture, and that he helped to lead the agency.
Plaintiff testified in his deposition, and the Commissioner of Agriculture testified
in his deposition, that plaintiff was the departmént's liaison with the General
Assembly, the State Budget and Control Board and the Board of Trustees of the
University of South Carolina as project manager for the relocation of the State
Farmer’s Market.

Plaintiff sought to minimize the significance of his title as Assistant
Commissioner, but the title, acknowledge by plaintiff in his resignation letter
signified to those with whom plaintiff came in contact that he had responsibility
for the operation of a state agency. Plaintiff himself acknowledged in his
deposition that he had an important position in the agency, saying, “I went there
as legislative liaison and I ran the agency.” Had plaintiff’s title been “head
bookkeeper” or something similarly limited, he might be considered a private
figure for some cases, but in the context of publications concerning his arrest and
indictment for mistreatment of horses, public interest in his activity in this
particular context, apart from his title, makes him a public official. McClain v.
Arnold, 275 S.C. 282, 270 S.E.2d 124 (1980). Asa plublic official, plaintiff was
obligated in response to the motion for summary judgment to demonstrate that
he had clear and convincing evidence of actual malice. Anderson v. Liberty
Lobby, supra; New York Times Co. v. Sullivan, supra; Elder v. Gaffney Ledger,
supra.‘ Plaintiff was obligated to demonstrate with specific facts that the persons
making the decisions to publish the reports of which he complains ‘in fact

entertained serious doubts as to the truth of the publications or had a high degree
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of awareness of probable falsity of the publications. Elder, supra. Plaintiff made
no such demonstration, nor did he identify in his responses to defendants’
interrogatories any witness who could address the issue of constitutional or
actual fnalice on the part of any defendant. Plaintiff's counsel noted at argument
that many depositions had been taken in the case, including the depositions of
numerous reporters from defendant organizations, but none of these depositions
was eitﬁer filed or identified as containing testimoﬁy that would establish actual
malice. Plaintiff has failed to make the requisite showing on actual malice.
CONCLUSION

‘Based on the foregoing, it is clear that plaintiff has failed to meet his
burden in responding to a properly supported motion for summary judgment.
Each publication cited by plaintiff as the basis of his libel claim, save one, is
either barred by the statute of limitations or outside the scope of his Amended
Complaint. But, bevond the statute of limitations issue, defendants have
demonstrated with the material filed in suppoft of their motion that he
publicétions complained of by plaintiff relative to his arrest and his indictment
for mistreatment of horses are true or substantially true. Plaintiff had the burden
of presenting evidence to demonstrate specific, material facts in dispute, but
failed to do so. The publications concerning plaintiff’s arrest for kidnapping
while untrue are privileged as a matter of law. Finally, plaintiff has not come
forward with any evidence to demonstrate the existence of a genuine issue of
material fact on the malice component of his claim. Plaintiff was a public official

for purposes of this action, but his response to the motion would not have been



adequate té establish the existence of a genuine issue of material fact on the
malice of the defendants even if he were a private figure.

| For the reasons stated herein, IT IS HEREBY ORDERED that defendants’
motion for summary judgment be, and the same hereby is, granted, and the
within-captioned action is dismissed.

AND IT IS SO ORDERED.

CA~ DS 2012 S L CIRCUIT COURT JUDGE
SI'RTING BY DESIGNATION OF THE
CHIEF JUSTICE

Columbia, South Carolina D//,_——————~
JOSERH M. STRICKLAN! '
EC
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