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Good morning,

Please find attached for filing the Respondent’s Petition for Rehearing and proof of service. The
filing fee of $50.00 will be delivered to the clerk’s office next week. Have a great Thanksgiving!

Damon

RILEY Damon C. Wlodarczyk | Attorney and Counselor at Law
Riley Pope & Laney, LLC — Columbia | Charleston | Charlotte
POPE& office: 803.799.9993

LANEY Email: damonw@rplfirm.com
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November 22, 2023

(Via E-mail Filing Only)

The Honorable Jenny Abbott Kitchings
South Carolina Court of Appeals

1220 Senate Street

Columbia, South Carolina 29201

Re: Henry Lee Bradley, Appellant, v. South Carolina Department of Corrections, Respodent
Appeal No.: 2020-001332
File No.: 5021.01316

Dear Ms. Kitchings:

As allowed by Supreme Court Administrative Order 2020-05-29-02, please find attached for
filing Respondent’s Petition for Rehearing along with proof of service. The filing fee of $50.00 will be
hand-delivered next week.

Please do not hesitate to contact me should you have any questions or concerns.

Sincerely,
s/Damon C. Wlodarczyk
S.C. Bar No. 70460
DCW/mwt
Enclosures

cc: Henry Lee Bradley (via U.S. Mail)






THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas

R. Keith Kelly, Circuit Court Judge

Appellate Case No.: 2020-001332

Henry Lee Bradley.......cc.oviiini e Appellant,

South Carolina Department of Correction............ccccooevviieiiiiniinnn... Respondent.

RESPONDENT’S PETITION FOR REHEARING

Pursuant to Rule 221(a), SCACR, Respondent (hereinafter “SCDC”) hereby
submits its Petition for Rehearing following this Court’s Unpublished Opinion filed
November 8, 2023.

STATEMENT OF THE CASE

On May 26, 2023, Appellant (hereinafter “Bradley”) an inmate incarcerated
within SCDC, was stabbed by a fellow inmate. On May 18, 2015, eight days prior to
the expiration of the statute of limitations, Bradley filed a Summons and Complaint
against the SCDC and three of its correctional officers. A Motion to Dismiss for
failure to perfect service and lack of in personum jurisdiction was filed, which was
granted without prejudice by Judge L. Casey Manning on July 26, 2016.

On or about December 6, 2016, Bradely filed the present underlying
Summons and Complaint against SCDC seeking to recover money damages for the

same claim raised in the 2015 action relating to the 2013 stabbing.





On January 9, 2017, SCDC filed a Motion to Dismiss arguing the case was
barred by the applicable statute of limitations. The motion was denied by Order filed
April 6, 2017.

On March 14, 2018, SCDC filed a Motion for Summary Judgment, which was
granted by Order filed July 10, 2019. Bradley filed a Rule 59, SCRCP, Motion to
Amend on August 7, 2019, which was denied by Order field August 22, 2019.

POINTS OVERLOOKED OR MISAPPREHENDED

This Court stated that the trial court did not address or rule on the effect of
Judge Toal’s Order on the statue of limitations argument. [Opinion, p. 4].This Court
concluded the trial court “erred in disregarding Judge Toal’s order allowing relation
back of the filing [of the new Complaint] as an amendment [to Appellant’s first
lawsuit].” [Opinion, p. 5].

In ruling on SCDC’s Motion to Dismiss the underlying action, Judge Toal
issued the following Form 4 Order:

Defendant’s Motion to Dismiss is denied on the basis that Plaintiff

intended to Amend his Complaint in accord. with Judge Manning’s

ruling in 2015CP4003008. Instead he brought a new case. This matter

is the very same case as 2015CP403008, which has not been dismissed

with prejudice. | regard the new suit as an amendment of the older.
[R. p. 16].

Judge Toal issued no written ruling as to whether the statute of limitations was
tolled or expired.

Even if Judge Toal correctly concluded that Plaintiff’s new Complaint should
be treated as an amendment of the first Complaint, that was dismissed without

prejudice, the trial court did not err in granting SCDC summary judgment as there

was no evidence that the statute of limitations was stayed.





ARGUMENT

It is undisputed that Judge Manning dismissed Bradley’s first Complaint on
July 22, 2016, on the grounds that Bradley had failed to perfect service and, therefore,
the trial court lacked person jurisdiction. Even if the new lawsuit filed on December
6, 2016, was an amendment of the original pleadings, Bradley still failed to timely
perfect service on SCDC within from the date the cause of action accrued. Rule 3(a),
SCRCP (stating a civil action is commenced with the Summons and Complaint are
filed and (1) served within the statute of limitations, or (2) if not served within the
statute of limitations, actually served not later than 120 days after filing).

Even if the new Complaint was an amendment to the original lawsuit, Bradley
still had an obligation to properly serve the Summons and Complaint as provided by
Rule 4, SCRCP. It is not disputed that Bradley failed to timely serve the first action,
or to the extent held by this Court, the amended action. The only way the statue of
limitations would not bar the first or second action was if the principles of equitable
tolling applied.

“It is a well-settled principle that in resolving a Rule 12(b)(6) motion to
dismiss, the court is limited to a consideration of the allegations contained within the
four corners of the complaint.” Charleston Cnty. Sch. Dist. v. Harrell, 393 S.C. 552,
559, 713 S.E.2d 604, 608 (2011).

‘[1]n order to serve the ends of justice where technical forfeitures

would unjustifiably prevent a trial on the merits, the doctrine of

equitable tolling may be applied to toll the running of the statute

of limitations.” . . .

‘Where a statute sets a limitation period for action, courts have

invoked the equitable tolling doctrine to suspend or extend the

statutory period ‘to ensure fundamental practicality and

fairness.”” . ..

The party claiming the statute of limitations should be tolled
bears the burden of establishing sufficient facts to justify its use. .





. .It has been observed that “[e]quitable tolling typically applies

in cases where a litigant was prevented from filing suit because

of an extraordinary event beyond his or her control.”

Hooper v. Ebenezer Sr. Servs. & Rehab. Ctr., 386 S.C. 108, 115-16, 687 S.E.2d 29,
32-33 (2009) (internal citations omitted).

To prove the statute of limitations should be equitably tolled, Bradley had to
present evidence outside of the pleadings, such as why he was preventing from filing
the suit, or completing service due to extraordinary events beyond his control. Id.
Therefore, arguably Judge Toal correctly denied the motion to dismiss and did not
rule on the statute of limitations issue because whether or not equitable tolling applied
was not a factual issue contained within the four corners of the complaint.

After discovery was completed, SCDC filed its Motion for Summary
Judgment expressly addressing the equitable tolling argument with facts obtained
during discovery. The trial court ruled that Bradley was not actively misled or
prevented in any way from discovering facts essential to the filing of a timely lawsuit.
The trial court further found Bradley did not timely raise the claim in the wrong
forum. The trial court concluded there were no facts to support invoking the doctrine
of equitable tolling. Accordingly, the trial court concluded equitable tolling did not
apply and judgment in favor of SCDC should be granted as the Plaintiff’s claim is
time barred.

Even if Bradley’s new lawsuit was an amendment of his original Complaint,
Bradley was obligated to timely serve the matter within the statute of limitations,
serve the matter within 120 days of the date of filing if the statute of limitations
expired after the date of filing, or prove to the trial court that the principle of

equitable tolling applied. Bradley failed in all three respects.





To the extent the trial court did not address Judge Toal’s Order that the new
complaint was an amendment of the original complaint was a harmless error as
Bradley failed to produce any evidence to the trial court, or to this Court, that the
service deadlines of the first lawsuit should be equitably tolled.

CONCLUSION

For the reasons set forth, Respondent respectfully requests this Court grant’s
its Petition for Rehearing, reverse its Opinion, and affirm the trial court’s Order

granting it summary judgment.

RILEY, POPE & LANEY, LLC

s/Damon C. Wlodarczyk

DAMON C. WLODARCZYK

SC Bar No. 70460

P.O. Box 11412

Columbia, South Carolina 29211

(803) 799-9993 — Office

(803) 239-1414 — Facsimile
damonw@rplfirm.com

Attorney for South Carolina Department
of Corrections

Columbia, SC
November 22, 2023
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas

R. Keith Kelly, Circuit Court Judge

Appellate Case No.: 2020-001332

Henry Lee Bradley.......cc.oviiini e Appellant,

South Carolina Department of Correction

CERTIFICATE OF SERVICE

Respondent.

This is to certify that | have this day caused to be served upon the person

named below the attached Respondent’s Petition for Rehearing in the above-

captioned matter via United States mail, first-class postage prepaid, to the following:

Henry Lee Bradley #141371
Broad River Correctional Institution

Murray — 169

4460 Broad River Road

Columbia, SC 29210

Columbia, SC
November 22, 2023

RILEY, POPE & LANEY, LLC

s/Damon C. Wlodarczyk

DAMON C. WLODARCZYK

SC Bar No. 70460

damonw@rplfirm.com






