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Dear Ms. Harrison,
 
The attached documents are being sent to you by Appellant John Erb in response to the Order issued
by The South Carolina Court of Appeals filed on November 9, 2023. Pursuant to the Order, I have
enclosed for filing with the Court of Appeals the transcript from the circuit court’s hearing on
October 12, 2023, regarding the Appellant’s petition for habeas corpus. However, I was not able to
locate the verdict form from the Appellant’s trial after requesting it from the trial judge, the court
reporter, and a representative of the Charleston County clerk of court. Nonetheless, I have enclosed
a copy of the indictment from the trial signed by the foreperson of the jury and provided to me by
the clerk of court in Charleston on November 11, 2023.
 
Sincerely,
 
Ben
 
 
 

 

Benjamin A. Mack
Senior Assistant Public Defender 
Charleston County Public Defender’s Office 
101 Meeting Street, 5th Floor 
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STATE OF SOUTH CAROLINA    TRANSCRIPT OF RECORD 


COUNTY OF CHARLESTON      Docket No:202A1021000355 
                                   
                                   
                                   
                          ORIGINAL 


--------------------------------------------------- 


            October 12, 2023 


   BEFORE:  The Honorable Bentley Price  


-------------------------------------------------- 


STATE OF SOUTH CAROLINA, 


Plaintiff,  
 
vs. 
 
JOHN JOSPEH ERB,  
 
Defendant. 
 
-------------------------------------------------- 


 


APPEARANCES: 


 
 
      Timothy Finch, Esq.                      
         Appearing for the Plaintiff/State. 
 


      Benjamin Mack, Esq.                                   
         Appearing for the Defendant. 
     
 
                     Official Court Reporter 
                     Natalie Dahl, RPR 
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NOTE:  P u r s u a n t  t o  R u l e  6 0 7  ( h ) ( 1 ) ( B ) ,  S C A C R


" A  C O U R T  R E P O R T E R  S H A L L  R E C E I V E  T H E  F E E  O F  $ 1 . 0 0
P E R  P A G E  F O R  F U R N I S H I N G  A  C O P Y  O F  A  P R E V I O U S L Y
P R E P A R E D  T R A N S C R I P T . "   A l l  r e q u e s t s  f o r  a  c o p y  o f
t h e  e n c l o s e d  t r a n s c r i p t  s h a l l  b e  s e n t  t o :   N a t a l i e
D a h l ,  R P R ,  P . O .  B o x  7 6 2 ,  C o n w a y ,  S C  2 9 5 2 6                                                


      P-R-O-C-E-E-DI-N-G-S


MR. FINCH:  I prepared a brief reply, and


I'll hand that up.  I shared that with the defense.


I did not include a recitation of facts knowing


that Your Honor was the trial judge and is well


aware of the facts of the case and also knowing


that it was included in the defense's petition.


There's just a few minor items I may address in


oral argument, but it is the defense's motion, so


I'll let them proceed.


MR. MACK:  That's correct, Judge.  We're here


on a petition for writ of habeas corpus in State


versus John Erb.  This petition comes from the


defense.  I thank you for hearing it on such a


short notice.


Judge, this petition is rooted in the


question of whether jeopardy attached to the


verdict issued by the jury on September 21 in John


Erb's trial.  Your Honor was presiding over the


hearing, so I'll spare the details.  Also, the


record is attached to the petition.  If you need a
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copy of the petition, I have an extra copy here.


THE COURT:  I have it.


MR. MACK:  Again, Judge, the issue is whether


jeopardy attached, and the legal analysis is rooted


in whether final verdict was entered by the Court,


the analysis of the petition, and based on further


research since then is under Blueford v. Arkansas


and State of South Carolina v. Brown.  With


Blueford v. Arkansas, the Court determines that


jeopardy did not attach when a foreman, basically,


reports on the breakdown of the jury during


deliberations and then the Court orders a mistrial


after several Allen charges.


South Carolina v. Brown is similar in that a


note is passed to the Court basically saying that


the Court -- or, sorry, that the jury is unanimous


in terms of its not guilty determination on the


armed robbery charge, but undecided on the other


charges, and then the Court grants a mistrial.  On


review, the appellant courts determine that


jeopardy had not attached.


This, of course, is different, Judge.


Primarily, because the only charge keeping John Erb


in jail is the murder charge, wherein the other


cases there were multiple charges involved.  That
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is the reason for the habeas petition in addition


for a request for the judge to enter a not guilty


verdict under Rule 29.


Judge, I think despite those courts not


ruling as to whether jeopardy attached, the Court


can gleam where the court of appeals was headed in


Brown from some of the opinions that the Court


cites, particularly out of Mississippi and


Nebraska.  The case clearly states what is required


to enter a final verdict, and we can pretty much


check the box on all of those requirements in this


case.  The verdict form has to be filled out and


signed by the foreman, it has to be read into the


record, and then the jury has to be polled.


The State's best argument is explained in


their response to our petition that the reset


button on the case was hit when the jury supposedly


went back and deliberated for 14 minutes.  The


opinion in Brown suggests that deliberation is a


reason for jeopardy not to attach after some


expression of a hung jury.  But, Judge, we submit


that that is merely a factor considering those


cases that are cited later on in an opinion from


Mississippi and Nebraska and other cases from other


jurisdictions that are referenced in the petition.
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THE COURT:  All right.  What is the State's


position?


MR. FINCH:  May it please the Court.  I


appreciate Mr. Mack trying to prioritize or qualify


the State's arguments; however, perhaps the best


argument is that a mistrial has the effect of no


trial.  It was a providently granted mistrial for


what you'll see in the State's reply, and the cases


cited is for the classic reason for a mistrial:


The judge's opinion that the jury will be unable to


reach a verdict.


Absolutely, you know, Mr. Mack went through


his laundry list to check off, and one of those is


polling the jury.  The jury was polled in this


case.  As you will recall, the eleventh juror


changed her vote at that time.


The Court then sent the jury back to the jury


room.  The instructions at the close of the trial


were that they were to go to the jury room and


deliberate and then return when they had a verdict.


There was no verdict to enter.  The loss of


unanimous consent to that verdict was destroyed


during the polling.  They were sent to see if they


could reach a verdict.  After 14 minutes, when they


returned per the Court's request and the Court had
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an opportunity to judge the credibility of that


juror, to inquire of that juror whether they were


able to continue with deliberations, not to restart


or initiate deliberation, but to continue


deliberations.  She said she couldn't, wouldn't.


She made up her mind, and it was futile at that


point.


In their motion or petition, the defense


points out that -- or seems to indicate that this


would be an improvidently granted as there was no


Allen charge.  Mr. Mack objected on the record to


the reading of an Allen charge based on State v.


Taylor and how that would be coercive to the one


juror.


It is the State's position that, A, a


mistrial has the effect as if there was no trial


and returns this to the circuit court to allow the


case to pass through the system and, therefore,


allowing a retrial.  Jeopardy did not attach


because no verdict was received.  This would be


different in a case where there was a conviction,


for instance, on voluntary manslaughter, entered on


the record, and that was reversed on appeal or


remanded for a new trial, then the State would be


barred from trying the murder charge and only the
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voluntary manslaughter.  However, there is no


implied acquittal here.  There was just no verdict


received.  There absolutely was not a verdict


because there was not a unanimous consent to


anything.


Now, I think what is interesting and


important to remember is we don't know what


happened in the jury room.  That is a sacred,


private conversation, deliberation.  We don't know


how the deliberations went.  We also don't know


what would have happened had that juror been able


to engage in continued deliberation.  We could have


wound up with guilty on murder, not guilty, or a


unified guilt on voluntary manslaughter.  That is


the important part of this system.  The system


works when all of the players are acting in good


faith.  


In this case, with the jury, they were just


unable to or unwilling to continue with


deliberations.  At that point, the judge -- the


Court was able to assess what is the position of


this jury, and what is the futility in returning to


deliberation?  It was the Court's determination at


that time -- not by motion of the parties, but sua


sponte -- that a mistrial -- in the interest of


 1


 2


 3


 4


 5


 6


 7


 8


 9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25







     8


justice, a mistrial needed to be declared giving


the defendant an opportunity, and the State an


opportunity, to have a fair trial and fair


disposition of the charge.


For those reasons, Your Honor, as far as the


writ based on a purported verdict that had been


entered, the position is no verdict was entered.


Regarding the double jeopardy, jeopardy


didn't attach.  The cases are clear that if there


is no verdict, and there is a providently granted


mistrial, then there is no bar for retrial and no


double jeopardy bar.  


As well as to the third item, the motion


under Rule 29, to enter a verdict, again, the fact


that it is a mistrial, it returns this to the


circuit court as a pending case.  It's not in a


position in a pretrial posture -- which is where we


are now and Mr. Erb is in pretrial detention at


this stage -- for the Court to enter a verdict on


the charges and inserting itself over the


decision-making process of the people of South


Carolina.  


Thank you.


THE COURT:  All right.  Anything?


MR. MACK:  Yes, sir.  Just a few factual
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matters.  The State suggested that the Court


ordered the jury back to the jury room and continue


deliberations.  My reading of the record is that


the jury was actually not ordered to deliberate,


and I believe that is reflected in the transcript


provided to the petition.


Also, the Court can make a determination on


whether jeopardy attached based on the amount of


time that they supposedly deliberated.  In the


Brown case, it was 30 minutes after, I believe, the


second or third Allen charge.  In this case, it was


14 minutes without an Allen charge.


Also, Judge, the record reflects that I did


not object to an Allen charge from the Court.  I


merely objected to the Court, respectively,


questioning the outspoken juror individually,


because my belief is that deliberations couldn't


continue after she was individually questioned.


From that, Judge, as far as entering a


verdict under Rule 29, we believe the possibility


exists for the Court to enter a verdict on the


murder charge, and the State, I guess, if it


wishes, could directly indict for voluntary


manslaughter, and then we would address how to


approach that charge if the Grand Jury were to
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grant it.


THE COURT:  All right.  For the record, the


juror, once polled, said she would not go along


with them.  She was tired of them attacking -- I


think is the language she used -- and so she would


not go along with them.  So, I brought her out and


inquired as to whether it would be futile to


continue the deliberations.  She said it wouldn't,


that she would never go along with them, so I


granted a mistrial.  


I'm going to deny the writ for habeas corpus.


I do not believe double jeopardy is attached, and


he can be retried.  


Have you all extended an offer in this case?


MR. FINCH:  Your Honor, not in an official


offer.  I'm trying to initiate -- conversations are


for an offer.  The State is opened to an offer on


voluntary manslaughter for a term of years to be


determined.  I don't want to get into the nuts or


bolts of that, but I think this hearing was a


threshold consideration prior to continuing those


conversations, but we are amenable to a plea.


THE COURT:  I would tell Mr. Erb that he


shockingly escaped a 35-year sentence, day-for-day,


and he might want to consider taking the State up
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on an offer, because if he's convicted, which he


was almost by one person, he's going to get 30


years and will have to serve every day.  I mean, he


would be crazy not to take it.  He just faced down


the gun -- I mean, he just stared at it.  I give


him credit for it, he hung in there and stared at


it, but I think now it's time to realize I escaped


a bullet, it's time to move on.  But you all do you


all.  Thank you.


(Whereupon, the proceedings concluded.)
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      CERTIFICATE OF REPORTER


State of South Carolina) 


County of Charleston   ) 


I, Natalie Dahl, Official Court Reporter for


the State of South Carolina, do hereby certify that


the foregoing is a true, accurate, and complete


Transcript of Record of the proceedings had and


evidence introduced in the proceeding of the


captioned case, relative to appeal, in the Court of


General Sessions for Charleston County, South


Carolina, on the 12th day of October, 2023.


I do further certify that I am neither of


kin, counsel, nor interest to any party hereto.


  October 24, 2023


  Natalie Dahl, RPR
  Registered Professional Reporter
______________________________________
  Natalie Dahl 
  Official Court Reporter
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