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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas

Perry H. Gravely, Circuit Court Judge
R. Lawton Mclntosh, Circuit Court Judge

Case No.: 2019-CP-23-01438

Benigna Vargas

Appellant,

MGA Insurance Company, Inc. and
Calidad Latina, Inc.,
Respondents.

NOTICE OF APPEAL

Appellant Benigna Vargas hereby appeals the Order of R. Lawton MclIntosh, dated and
filed May 14, 2021. Appellant’s Motion to Alter or Amend Judgment Pursuant to Rule 59,
SCRCP, and to Reconsider Pursuant to Rule 52, SCRCP, was denied via the Order of R. Lawton
Mclntosh, dated and filed June 3, 2021.

Appellant Benigna Vargas hereby appeals the Orders of Perry H. Gravely, dated and filed
October 23, 2023, and October 25, 2023. Appellant’s Motion to Alter or Amend Judgment
Pursuant to Rule 59, SCRCP, and to Reconsider Pursuant to Rule 52, SCRCP, was denied via the
Order of Perry H. Gravely, dated and filed November 15, 2023.

Appellant Benigna Vargas hereby appeals the Verdict of the Court, dated October 25,
2023, and the Order of Perry H. Gravely dated November 15, 2023 denying Plaintiff’s Motion
for a Judgment Notwithstanding the Verdict, Motion for a New Trial Absolute, and Motion to
Alter or Amend Judgment Pursuant to Rules 50, 52, 59, And 60, SCRCP.





Easley, South Carolina
November 21, 2023

Other Counsel of Record:
Jeanmarie Tankersley

Clawson & Staubes, LLC

200 E Broad Street, Suite 450
Greenville, South Carolina 29601
Phone: (864) 331-8940

Fax: (864) 232-2921
jtankersley@cslaw.com

Attorney for Respondents

s/Raymond T. Wooten

Raymond T. Wooten (S.C. Bar No. 8§1483)
SMITH JORDAN, P.A.

Post Office Box 1207

Easley, South Carolina 29641

Phone: (864) 855-1661

Fax: (864) 855-1685
wooten@smithjordan.com

Attorney for Appellant



mailto:wooten@smithjordan.com



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE FOR THE THIRTEENTH JUDICIAL CIRCUIT
C.A. No: 2019-CP-23-01438
Benigna Vargas,
Plaintiff, ORDER
Vs.

MGA Insurance Company, Inc.,

Defendant.

This matter came before the Court on March 24, 2021, pursuant to Plaintiff’s Motion to
Amend her Summons and Complaint. Raymond T. Wooten was present for Plaintiff and
Jeanmarie Tankersley was present for Defendant.

FACTS

Plaintiff was allegedly injured in a car wreck on July 18, 2018. When the wreck occurred,
Plaintiff was driving a vehicle insured by Defendant. The liability carrier for the at-fault driver in
the wreck tendered its bodily injury policy limits. Plaintiff alleges that her damages exceed the
available liability coverage. According to Defendant, the insurance policy on Plaintiff’s vehicle
provided bodily injury (“BI”) liability insurance coverage with limits of $25,000 per
person/$50,000 per occurrence; property damage (“PD”) liability insurance limits of $25,000;
uninsured motorist (“UM”) bodily injury coverage with limits of $25,000 per person/$50,000 per
occurrence; and UM property damage insurance limits of $25,000. Defendant contended that the
insurance policy did not provide underinsured motorist coverage. Upon request, on November 28,
2018, Defendant provided Plaintiff with a purported UIM selection rejection/form. This form was
missing page “4 of 6.” Plaintiff notified Defendant that the UIM Selection/Rejection was missing

page 4 of 6, and asked for a complete form. That same day, Defendant provided Plaintiff with
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another purported UIM Selection/Rejection which was also missing page “4 of 6.” Plaintiff again
notified Defendant that the UIM Selection/Rejection form provided was missing a page and asked
that Defendant send over the complete document if it existed. Defendant again provided Plaintiff
with a purported UIM Selection/Rejection form that was missing page “4 of 6.” On March 17,
2019, Defendant sent Plaintiff a UIM Selection/Rejection Form that included page “4 of 6”
(“March 17 Form”). Plaintiff filed suit against Defendant on March 20, 2019, seeking to reform
the subject insurance policy to include UIM coverage.

The insurance policy at issue in this case was purchased from insurance agency Calidad
Latina, Inc. Plaintiff subpoenaed the complete file related to the subject policy from Calidad
Latina. The response received from Calidad Latina included a UIM selection/rejection form that
was missing page “4 of 6.” The owner of Calidad Latina, Angela Beltran, was deposed on
November 24, 2020. Ms. Beltran testified that her agency scans the complete version of all
documents signed by its customers. After her deposition, Ms. Beltran testified that she submitted
the March 17 Form to Defendant via email, and said that she would look to see if she could find
the email. After her deposition, on November 24, 2020, Ms. Beltran forwarded Plaintiff the email
where she sent the March 17 Form to Defendant. Plaintiff had the PDF version of the March 17
Form analyzed by a computer expert, and Plaintiff contends that it shows that said PDF was created
on March 14, 2019- three days before it was sent to Plaintiff. Plaintiffs contend that, based on this
sequence of events, the testimony of Ms. Beltran, and the analysis of the PDF, someone from
Calidad Latina inserted page “4 of 6” into the form produced by Defendant to Plaintiff on March
17, 2019, in a fraudulent attempt to create a complete UIM selection/rejection form when none

existed.
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Plaintiff filed this Motion seeking to amend her Summons and Complaint to the Amended
Summons and Complaint which added Calidad Latina as a defendant, and to add causes of action
for Fraud, Violation of South Carolina Unfair Trade Practice Act, S.C. Code Ann. § 39-5-10 et
seq., and Bad Faith. Defendant objected to Plaintiff amending her summons and complaint.

ANALYSIS

Rule 15(a) of the South Carolina Rules of Civil Procedure provides that "...a party may
amend his pleading only by leave of court or by written consent of the adverse party; and leave
shall be freely given when justice so requires and does not prejudice any other party." However,
South Carolina law provides that a motion to amend may be denied where there is bad faith, undue
delay, or prejudice, or where the amendment would be futile. See Forrester v. Smith & Steele
Builders. Inc. 295 S.C. 504, 369 S.E.2d 156 (Ct. App. 1988); and Jennings v. Jennings, 389 S.C.
190, 697 S.E.2d 671 (Ct. App. 2010).

Here, Defendant objects to each of Plaintiff’s proposed amendments on the grounds that
they are futile. “Although leave to amend should generally be ‘freely given,’ this court has held

that it may be denied where the proposed amendment would be futile.” Jennings v. Jennings, 697

S.E.2d 671, 681 (S.C. App. 2010), rev'd, 736 S.E.2d 242 (S.C. 2012).

i.  Cause of Action Pursuant to the Unfair Trade Practice Act
Plaintiff’s cause of action for violation of the Unfair Trade Practices Act is futile, and
therefore, the court denies Plaintiff’s Motion to Amend as to said cause of Action. The South
Carolina Unfair Trade Practices Act ("SCUPTA") exempts Defendants pursuant to S.C. Code Ann.
8 39-5-40, which provides "Nothing in this article shall apply to: (a) Actions or transactions
permitted under laws administered by any regulatory body or officer acting under statutory

authority of this State or the United States or actions or transactions permitted by any other South
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Carolina State law." In the present action, the conduct complained of is regulated by a state agency,
the Department of Insurance, so that it is exempt under S.C. Code Ann. § 39-5-40.
ii.  Cause of Action for Bad Faith
Plaintiff’s cause of action for Bad Faith is futile, and therefore, the court denies Plaintiff’s
Motion to Amend as to said cause of Action. Plaintiff does not have a contract with Defendants.
Rather, Alfredo Mendez has a policy with Defendants. Plaintiff is not the proper party to bring a
cause of action for bad faith under South Carolina law. The South Carolina Supreme Court held

in Klecklev v. Northwestern Nat’l Cas. Co., that actions for bad faith refusal to pay claims to third

parties who are not named insured are not permitted under South Carolina law. 338 S.C. 131, 526
S.E.2d 218 (2000). The Court further stated "South Carolina has never extended the concept of
an 'insured’ to include parties whose rights arise from the contract between the first party insured
and the insurer." 1d. at 136.
iii.  Cause of Action for Fraud

Defendant argued that Plaintiff’s cause of action for Fraud is futile as Plaintiff failed to
state a claim upon which relief can be granted. Specifically, Defendant argued that Plaintiff failed
to properly allege all nine elements of fraud, and therefore, the proposed Amended Complaint
would be fatally defective. Defendant further argued that Plaintiff’s proposed cause of action for
fraud is futile because it is not ripe. The Court grants Plaintiff leave to amend the Complaint for
the cause of action of Fraud, but notes that Plaintiff must establish as a predicate that Defendant’s

insured was negligent in the underlying tort. See Gaskins v. Southern Farm Bureau Casualty Ins.,

354 S.C. 416, 581 S.E.2d 169 (2003).
IT IS SO ORDERED.

[Signature Page to Follow]
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Greenville Common Pleas

Case Caption: Benigna Vargas vs. MGA Insurance Company Inc
Case Number: 2019CP2301438

Type: Order/Form 4

SR. LAWTON McINTOSH

S'/R.LAWTON McINTOSH

Electronically signed on 2021-05-14 10:50:11 page 5of 5
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF GREENVILLE

IN THE COURT OF COMMON PLEAS CASE NO. 2019 CP-23-01438
BENIGNA VARGAS MGA INSURANCE COMPANY INC.
PLAINTIFF(S) DEFENDANT(S)

Submitted by: or
[] Self-Represented Litigant

Attorney for : [ ] Plaintiff [ | Defendant

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered. [_] See Page 2 for additional information.

ACTION DISMISSED (CHECK REASON): [] Rule 12(b), SCRCP; [] Rule 41(a),
SCRCP (Vol. Nonsuit); [] Rule 43(k), SCRCP (Settled); [_] Other

ACTION STRICKEN (CHECK REASON): [_] Rule 40(j), SCRCP; [_] Bankruptcy;
[] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [_] Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[ ] Affirmed; [ ] Reversed; [ ] Remanded; [ ] Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [] See attached order (formal order to follow) [X] Statement of Judgment

by the Court:

0O O X O

0O

ORDER INFORMATION

PLAINTIFF'S MOTION TO RECONSIDER IS DENIED WITHOUT THE NECESSITY OF A FORMAL
HEARING. NO FORMAL ORDER IS REQUESTED UNLESS REQUESTED BY COUNSEL.

This order [_] ends [X] does not end the case.

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount(s) below)

$

$

$

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the
clerk. Note: Title abstractors and researchers should refer to the official court order for judgment details.

E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page.

2155

Circuit Court Judge Judge Code Date

SCRCP Form 4C (02/2017) Page 1 of 4
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For Clerk of Court Office Use Only

This judgment was entered on the day of , 20 and a copy mailed first class or
placed in the appropriate attorney’s box on this day of , 20 to attorneys of record or
to parties (when appearing pro se) as follows:

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

CLERK OF COURT

Court Reporter:

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File
Stamp and the clerk’s entering of the date of judgment above is not required in those counties. The clerk will mail a copy
of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

SCRCP Form 4C (02/2017) Page 2 of 4
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Greenville Common Pleas

Case Caption: Benigna Vargas vs. MGA Insurance Company Inc
Case Number: 2019CP2301438

Type: Order/Form 4

SR. LAWTON McINTOSH

S'/R.LAWTON McINTOSH

Electronically signed on 2021-06-02 11:17:52 page 3 of 3

8EYTOECAI6TOZH#ASYD - SYITd NONINOD - ATTIANIFLO - NV 6S:0T €0 unf 120 - d31d ATIVIINOYLO3 13





FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Greenville

IN THE COURT OF COMMON PLEAS CASENO. 2019CP2301438
Benigna Vargas MGA Insurance Company Inc et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ ] other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

10

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment
by the Court:

See Page 2 for Order of Court

ORDER INFORMATION
This order [ ] ends [0] does not end the case. [O] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 10/23/2023 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

This matter comes before the Court upon Defendants' Motion for Summary Judgment as
to the Fraud claim asserted in the 3rd Cause of Action of the Amended Complaint. The
matter was heard on October 23, 2023 as part of pre-trial motions.

First, the Court would address the timing of the motion. The case is over 4 1/2 years old
and the Defendants' current Motion was not filed until October 11, 2023, 12 days before
the term of Court. Further, the Defendants' Motion failed to state the grounds of the
Motion which were included in the Memorandum filed on October 20, 2023.
Nonetheless, the issues raised were ones which the parties had been addressing since
the Plaintiff's Motion to Amend her Complaint and discovery was sufficient to address
the issues. Also, Plaintiff's counsel failed to articulate any prejudice from the Motion
being heard at this time and in fact, submitted a very thorough Memorandum in
opposition. Therefore, the Court finds it is appropriate to consider Defendants’ Motion at
this time.

The fraud claim is combined with a cause of action for a Declaratory Judgment to
determine if there was a valid offer of UIM coverage relating to a vehicle driven by
Plaintiff and involved in an accident. The Plaintiff asserts that the Defendants committed
fraud for not producing all of the pages from the offer of UIM coverage as required by
statute (S.C. Code Section 38-77-350) and alleges that the Defendants have concealed
the fact that the offer was not validly made. The Plaintiff claims that the Defendants
concealed the missing pages and then created a document after the fact which included
the missing pages. Even if this were true, the Plaintiff has failed to establish most if not
all of the elements required to proceed on a fraud cause of action, including a
representation to this Plaintiff and the failure to establish any of the 9 elements is fatal to
the Plaintiff's cause of action. See Schnellmann v. Roettger, 373 S.C. 379 (2007).
Additionally, a complaint is fatally defective if it fails to allege all 9 elements of fraud. See
Inman v. Ken Hyatt Chrysler Plymouth, Inc. 294 S.C. 240 (1988). The Court would note
that the Plaintiff has failed to clearly identify all of the 9 elements of a cause of action for
fraud in the Amended Complaint. As an additional ground, the Court finds that the
Plaintiff has not established standing by this Plaintiff to pursue a fraud claim against the
Defendants who dealt with the named insured only. Therefore, the Court finds that
there is no genuine issue of material fact as to the fraud cause of action and
Defendants' are entitled to Summary Judgment and the Defendants’ Motion is granted.

Since the motion was heard and this Order was issued on the eve of trial, the
Defendants may submit a supplemental Order with more specific findings along the lines
of their Memorandum if deemed necessary. The Court is not making a ruling on whether
a valid offer of UIM was made and rejected by the Plaintiff at this time.

It is so Ordered.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Greenville Common Pleas

Case Caption: Benigna Vargas vs. MGA Insurance Company Inc
Case Number: 2019CP2301438

Type: Order/Electronic Form 4

So Ordered

s/ Honorable Perry H. Gravely, #2755

Electronically signed on 2023-10-23 15:12:08 page 3 of 3
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE C.A. No: 2019-CP-23-01438

Benigna Vargas,
VERDICT
Plaintiff,

Vs.
MGA Insurance Company, Inc.

Defendant.

We, the Jury, unanimously find as follows (Please answer the following question):

Did Defendant MGA Insurance Company, Inc. make a meaningful offer of underinsured
motorist coverage to Alfredo Mendez at the time of application for the subject insurance
policy?

Yes No

When you have reached a verdict, please notified the bailiff as instructed.

-

S

OctolD 2023 QJM QD\%\‘/OLJ 45 |

Angela Laird, #51





FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Greenville

IN THE COURT OF COMMON PLEAS CASENO. 2019CP2301438
Benigna Vargas MGA Insurance Company Inc et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ ] other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

10

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment
by the Court:

Based on the prior Order of this Court granting Summary Judgment in favor of
Defendants on the Fraud cause of action, the remaining cause of actions would not
apply to Defendant Calidad Latina, Inc and the Amended Complaint is dismissed as to
Defendant Calidad Latina, Inc. said dismissal with prejudice.

ORDER INFORMATION
This order [ ] ends [0] does not end the case. [ ] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 10/25/2023 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Greenville Common Pleas

Case Caption: Benigna Vargas vs. MGA Insurance Company Inc
Case Number: 2019CP2301438

Type: Order/Electronic Form 4

So Ordered

s/ Honorable Perry H. Gravely, #2755

Electronically signed on 2023-10-25 13:56:50 page 3 of 3
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Greenville

IN THE COURT OF COMMON PLEAS CASENO. 2019CP2301438
Benigna Vargas MGA Insurance Company Inc
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ ] other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

10

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment
by the Court:

See Page 2 for Order of Court

ORDER INFORMATION
This order [G] ends [_] does not end the case. [O] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 11/15/2023 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

The Plaintiff has submitted 2 separate Motions following trial in which the jury returned a
verdict in favor of Defendant.

First, Plaintiff moved to alter or amend the October 23, 2023 Order granting Summary
Judgment in favor of the Defendant on Plaintiff's fraud cause of action. The Motion was
filed on November 2, 2023. The Court has determined that the Plaintiff has failed to
establish any basis to alter or amend its previous Order and the Motion is denied.

Second, following the jury verdict, Plaintiff moved for a JINOV pursuant to Rule 50 and a
New Trial. The case was submitted to the jury and after several hours of deliberation,
the jury returned a verdict in favor of the Defendant. The standard for consideration for
the Court is as follows: if more than one inference can be drawn from the evidence, the
grant of a judgment notwithstanding the verdict (JNOV) is improper and the case must
be left to the jury's determination. Burns v. Universal Health Services, Inc. 361 S.C.
221, 603 S.E.2d 605 (S.C. App 2004). The review of the record supports more than 1
inference which can be drawn from the evidence and therefore, JNOV would not be
appropriate and this Motion is denied.

For a New Trial, the Court can grant a new trial if the Judge finds the evidence does not
justify the verdict. See Trivelas v. S.C. Dep't of Transp., 357 S.C. 545 (Ct. App. 2004)
In review of the record, the Court finds that sufficient evidence was presented to support
the jury’s verdict. Therefore, the Court denies this Motion as well.

It is so Ordered.
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Greenville Common Pleas

Case Caption: Benigna Vargasvs. MGA Insurance Company Inc , defendant, et al
Case Number: 2019CP2301438

Type: Order/Electronic Form 4

So Ordered

s/ Honorable Perry H. Gravely, #2755

Electronically signed on 2023-11-15 16:14:05 page 3 of 3
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas

Perry H. Gravely, Circuit Court Judge
R. Lawton Mclntosh, Circuit Court Judge

Case No.: 2019-CP-23-01438

Benigna Vargas,

Appellant,

MGA Insurance Company, Inc. and
Calidad Latina, Inc.,
Respondents.

PROOF OF SERVICE

I certify that I have served the Notice of Appeal on the counsel addressed below, by emailing a
PDF of same, on November 21, 2023, to the following email address:

jtankersley(@cslaw.com
Jeanmarie Tankersley

Clawson & Staubes, LLC

200 E Broad Street, Suite 450
Greenville, South Carolina 29601
Phone: (864) 331-8940

Fax: (864) 232-2921

Attorney for Respondents

s/Raymond T. Wooten

Raymond T. Wooten (S.C. Bar No. 8§1483)
SMITH, JORDAN & LAVERY, P.A.
Post Office Box 1207

Easley, South Carolina 29641

Phone: (864) 855-1661

Fax: (864) 855-1685
wooten@smithjordan.com

Attorney for Appellant
Easley, South Carolina
November 21, 2023
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas

Perry H. Gravely, Circuit Court Judge
R. Lawton Mclntosh, Circuit Court Judge

Case No.: 2019-CP-23-01438

Benigna Vargas

Appellant,

MGA Insurance Company, Inc. and
Calidad Latina, Inc.,
Respondents.

NOTICE OF APPEAL

Appellant Benigna Vargas hereby appeals the Order of R. Lawton MclIntosh, dated and
filed May 14, 2021. Appellant’s Motion to Alter or Amend Judgment Pursuant to Rule 59,
SCRCP, and to Reconsider Pursuant to Rule 52, SCRCP, was denied via the Order of R. Lawton
Mclntosh, dated and filed June 3, 2021.

Appellant Benigna Vargas hereby appeals the Orders of Perry H. Gravely, dated and filed
October 23, 2023, and October 25, 2023. Appellant’s Motion to Alter or Amend Judgment
Pursuant to Rule 59, SCRCP, and to Reconsider Pursuant to Rule 52, SCRCP, was denied via the
Order of Perry H. Gravely, dated and filed November 15, 2023.

Appellant Benigna Vargas hereby appeals the Verdict of the Court, dated October 25,
2023, and the Order of Perry H. Gravely dated November 15, 2023 denying Plaintiff’s Motion
for a Judgment Notwithstanding the Verdict, Motion for a New Trial Absolute, and Motion to
Alter or Amend Judgment Pursuant to Rules 50, 52, 59, And 60, SCRCP.

8EYTOECAO6TOCH#ASYI - SYAT1d NOWINOD - TIANIIHO - NV LZ:TT TZ AON €20¢ - d31d ATIVIOINOYHLO3 13





Easley, South Carolina
November 21, 2023

Other Counsel of Record:
Jeanmarie Tankersley

Clawson & Staubes, LLC

200 E Broad Street, Suite 450
Greenville, South Carolina 29601
Phone: (864) 331-8940

Fax: (864) 232-2921
jtankersley@cslaw.com

Attorney for Respondents

s/Raymond T. Wooten

Raymond T. Wooten (S.C. Bar No. 8§1483)
SMITH JORDAN, P.A.

Post Office Box 1207

Easley, South Carolina 29641

Phone: (864) 855-1661

Fax: (864) 855-1685
wooten@smithjordan.com

Attorney for Appellant
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