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STATE OF SOUTH CAROLINA )

COUNTY OF BERKELEY )} IN THE MAGISTRATES COURT
South Carolina Law Enforcement Division
(SLED) )
PLAINTIFF(S) )
VS. ) ORDER OF DESTRUCTION/

NOTICE OF POST SEIZURE HEARING

e e Bae. B0\ (AOBIAI03

/ DEFENDANT(S) #p CIVIL CASE NUMBER

Pursuant to S.C. Code Ann. §12-21-2712, the above listed machine(s) were seized on
November 19, 2021 from LG’s by the Creek located at 1005 Tanner Ford Blvd Ste 105,

Hanahan, SC 29410 (address) by the Plaintiff and brought before me on November 19, 2021

for examination to determine if the machine(s) are prohibited pursuant to S.C. Code Ann. § 12-
21-2710.

Upon careful examination of the machine(s), I find the machine(s) to be: a vending or
slot machine, or a video game machine with a free play feature operated by a slot in which is
deposited a coin or thing of value, or other device operated by a slot in which is deposited a coin
or thing of value for the play of poker, blackjack, keno, lotto, bingo, or craps, or any machine or
device licensed pursuant to S.C. Code Ann. § 12-21-2720 and used for gambling or any punch
board, pull board, or other device pertaining to games of chance of whatever name or kind,
including those machines, boards, or other devices that display different pictures, words, or
symbols, at different plays or different numbers, whether in words or figures or which deposit
tokens or coins at regular intervals or in varying numbers to the player or in the machine,

I find that the Defendant’s machine(s) are in violation of S.C. Code Ann. §12-21-2710
and do hereby, order their destruction. The Defendant has 15 days from the date of receipt of
this Order to.request a post seizure hearing to contest the illegality of the machine(s).

Otherwise, the machine(s) will be destroyed.

SCCA 690 (2006)
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Pursuant to st}ate law, the State Law Enforcement Division is authorized to retain, expend, and
carry forward all monies associated with illegal gaming devises seized by the Department, once
orders of dest!ruction and awarding of these monies have been received from a court of
competent jurisdiction. I find that $ 3, Y L was seized by the Department and shall be

retained for the purposes provided by law.
AND IT IS SO ORDERED.

Dsesde 172021
( { ([WMAGISTRATE)

SCCA 690 (2006)
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- STATE OF SOUTH CAROLINA IN THE MAGISTRATE COURT
CASE No. 2021CV0810602903
COUNTY OF BERKELEY :

SOUTH CAROLINA LAW

@FILED
ENFORCEMENT DIVISION (SLED),

AUG 11 2099

Plaintiff, =
P Magi;gsate'csr%ef:ce

VS. '

ORDER
1 DRAGON'S ASCENT VIDEO :
GAMING MACHINE; SC GAMES OF
SKILL, LLC. '

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

THIS MATTER comes before the Court on February 4, 2022, in accordance with
S.C. Codé §12-21-2712 for a hearing to determine whether possession of one (1)
Dragon’s Ascent Video Gaming Machine violates S.C. Code §12-21-2710 or any other
law of the State of South Carolina. For the reasons stated herein, the Court finds the)
that the Dragon’s Ascent machine seized by SLED 'violates state law and must be
destroyed pursuant to S.C. Code §12-21-2712.

I.. Background Facts -

On November 19, 2021, one (1) Dragon’'s Ascent Video Gaming Machine was
seized from a business operating as LG’s By the Creek located at 1005 Tanner Ford
Boulevard, Suite 105, Hanahan, Berkeley County, South Caroliné. The undersigned
examined the machine and found that the machine was an illegal gambling device in

violation of S.C. Code §12-21-2710 and ordered the destruction of the machine
Page 1 of 13 /i
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pursuant to S.C. Code §12-21-2712. The Defendant requested a post-seizure hearing
which foIIowed. |
Il. Analysis

Dragon’s Ascent is a point-and-shoot game in which tﬁe player attempts to capture
dragons of varying sizes, colors, and point values as they move across the screen. The
game is a curfency-activated electronic game. The player inserts currency intovna bill
acceptor, establishing the credits the player uses to play the game. The valué of each
credit for each game is determined by the player. For example, if a player inserts a ten-
dollar ($10.00) bill, he or she would receive ten dollars ($10.00) worth of credits. The
player then selects a shot value of between ten cehts ($.10) and two dollars ($2.00) per
shot. The player retains the abilify to adjust the shot value up or down during the game,
but dnce selected for a particular shot, the player musf wait until the next shot to make
that adjustment.

A sessiqn of play begins when the player, without any time limit, decides to take the
first shot at a dragon. A player can el'e?;t to terminate that session of play at any time.
The dragons have different appearances, present various levels of difficulty to capture,
and have different values assigned to them, all of which are explained on a “Help
Screen” that is accessible to the player at any time. Depending on a player’s ability to
capture the dragons, the associated redemption value will ‘be applied to the number of
credits used to capture a particular dragon, with the result added to the player's credit‘
account balancg.

Game play occurs by the use of a panel on which is located various controls. The

player is represented on screen by a turret controlled by a joystick used for aiming. A

Page 2 of 13 1
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“Raise Shot Cost” button is used to set the number of credits to be used on the next
play (shot). A “Lock-on/Menu” button is used by the player to switch between “aim and
shoot” and “lock-on modes.” The blayer may choose to aim the turret at a specific
dragon (“aim’ and shoot” mode) or.chose “lock on mode” which enables the shots to
always hit the “locked-on” dragon. A “Shoot Button” is used by the player to fire a shot
at a dragon. “Shot Power” is graphic representations of five (5) small vials of fluid which
the player uses to judge the powef of a shot when shooting for optimal effect. The five
(5) vials are filled with different colored fluid, one for each group of dragons. If a player
successfully captures a dragon of the same color of the shot when it hits the dragon, the
player can maximié_e his or her reward. Finally, the game features a “Ticket Button” that
- is used by the player to print a redeemable receibt which the player can exchange for
| cash. |

“At a post-seizure hearing, the burden is on the owner of the res [the seized

machine] to show why the seized property should not be forfeited and destroyed.”

Union County Sheriff's Office v. 'Henderson, 395 S.C. 516, 719 S.E.2d 665, 666 (2011);

State v. 192 Coin-Operated Vidéo Game Machines, 338 S.C. 176, 525 S.E.2d 872

(2000).

S.C. Code §12-21-2710 establishes that it is unlawful for a pérson to possess or
operate or permit to be posseésed or operated_ a machine (vending, slot, or video game
machine with a free play feature operated by a slot in which is deposited a coin or thing
of value) for the piay of poker, blackjack, keno, lotto, bingo, or craps; That section
further bans the possession or operation of any machine or device licensed by the State

of South Carolina under S.C. Code §12-21-2720 and used for gambling. Finally, §12-

Page 3 of 13

005



21-2710 prohibits the possession or operaﬁon of any device pertaining to games of
chénce bf whatever name or kind. §12-22-1040 prohibits the operation or possession of
‘a machine which simulates a bingo or slot machine. |

The evidence presentéd in the instant case with‘ respect to the Dragon’s Ascent
machine does not support a finding that .thé machine was operated for the play of poker,
slot machines, blackjack, keno, lotto, bingo, or craps.

Drégon’s Ascent does not simulate a"bingo or slot machine.

The Court must next determine whether the Dragon’s Ascent game seized by the
Plaintiff is a game of chance or skill in the-context of §12-21-2710.

A géme of chance is defined as -“[a] game> in which chance rather than skill
determine;rs the outcome.” BLACK'S LAW DICTIONARY (6“’ ed..1990). Chance is an

“awareness of uncertainty and a conscious ignorance of the future.” L-J, Inc. v. South

Carolina State Highway Department 270 S.C. 413, 434, 242 S.E.2d 656, 665 (1978).
Two tests are commonly used to determine whether games are games of skill on;
chance. The more liberal standard is known as the “puré chance doctrine.” Under this
doctrine, only a scheme in which the result is determinéd solely by.chance is a lottery or
" game of cHanCe; if skill plays any part, the scheme is not a lottery ‘or game of chance.

See Johnson. v. Collins Entertainment Co., Inc., 333 S.C. 96, 508 S.E.2d 575 (1998)

(Burnett, J., dissenting). Justice Burnett rejected this doctrine, reasoning that under the
‘pure chance doctrine” many obviously chance-based games, such as guessing

contests, would not "be‘gamesl of chance. Johnson, supra at 584. Justice Burnett

instead suggested that the “dominant factor” test be the appropriate standard, indicating

that where a dominant factor in a pAarticipant’s success or failure in a particular scheme

Page 4 of 134)
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is beyond his control, the scheme is a game of chance, even though the participant
exercises some degree of skill or judgment. Id. Under this test, if a participant’s skill
does not govern the result of the game, the scheme contains the requisite chance
" necessary to constitute a game of chance. On the other hand, if through the exercise of
skill or judgment a participant can determine the outcome, the scheme is not a game of
chance. Id. The South Carolina Supreme Court has yet to adopt either test as the
bright-line rule in South Carolina, but this Court finds Justice Bﬁrnett’s interpretation of
the Constitution and declaration of the law in South Carolina to be the correct one and
would apply the “dominant factor” test to the Dragon’s Ascent machine.” See also Op.

S.C. Att'y Gen., 2002 WL 31341812 (S.C.A.G. Aug. 28, 2002).

The Defendants aver that Dragon’s Ascent is a game baséd entirely on the skill
of the player and lacking all elements of chance. Ac;cording to the Defendants, .'
successful play is based entirely on the possession and exercise of such skills such as
hand/eye coordination, memorizétion, and recognition of learned patterns, timing,
accuracy in aiming, reflexes and reaction time, manual dexterity, mental aptitude,
concentration, and deductive analysis, among others. The Defendants cite a formal
opinion from the Office of the Attorney General for the District of Columbia in which it

was opined that “[tlhe Dragon’s Ascent gaming machine contains no element of chance

' The Dragon’s Ascent machine, for the reasons set forth more specifically herein, does not satisfy the
“pure chance doctrine,” as some degree of skill is used in playing the game. Thus, should the South
Carolina Supreme Court adopt the “pure chance doctrine” as law, this machine would clearly -be legal
under the “games of chance of whatever kind” portion of S.C. Code § 12-21-2710.

Page 5 of 13 &)
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and is therefore not a gambling device.” Op. DC. Atty Gen., p.1 (D.C.A.G. October 25,

2019).2

The Court heard testimony from defense expert Nick Farley, qualified by this
Court as an exper’t‘on evaluating gaming devices. Mr. Farley testified as to his
familiarity with Dragon’s Ascent and that as a player becomes more familiar with the
game and the strategies and features connected therewith, the player can improve upon
their skill, game results, and outcomes. While Mr. Farley did not observe this particular
Dragon’s Ascent machine, nor did he observe any patrons of LG’s By the Creek playing
the machine, he examined a machine that was identical to the machine seized by
SLED. Mr. Farley testified that his expert opinion is that Dragon’s Ascent is a game that
is one hundred percent (100%) skill and is certainly a game that is predominantly based
in skill. Tr. Page 38, lines 22-23, Page 85, line 25.

The Court also heard testimony from Special Agent Ryan Wood, who personally
went to LG’s By the Creek and played the seized machine as well as observed otheré
playing the device. Wood testified that when playing the machine, he did not see or
read any rules or learn of the existence of the “Help Screen” prior to his initial play
session on the device. He testified that he inserted money into the machine,
familiarized himself with the buttons on the console, and began playing by shooting at a

dragon on the screen. Tr. Page 90-92. Wood testified that his results were “totally

2 The District of Columbia Attorney General's Opinion, while persuasive as to the amount of skill required
in playing Dragon’s Ascent, is based upon an analysis of Dragon’s Ascent under the laws of the District of
Columbia, not South Carolina, and is not binding upon this Court. Moreover, the South Carolina Supreme
Court and Section 12-21-2172 require a machine-by-machine analysis, not a type of machine-by-type of
machine analysis, and thus this Court must follow the seizure and destruction process outlined in Section
12-21-2172 as to the specific machine seized in the instant case. See Allendale County Sheriff's Office v.
Two Chess Challenge II, 361 S.C. 581, 606 S.E.2d 471 (2004), State v. 192 Coin-Operated Video Game
Machines, 338 S.C. 176, 185, 525 S.E.2d 872, 876 (2000).
Page 6 of 13
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random” and that he shot at the same dragons the same number of times and received
different results each time'.

The Court further heard testimony from Brock Smith, the designer of Dragon'’s .
Ascent. Mr. Smith testified that many people study the instruction manual for Dragon’s )
Ascent, corhe up with strategies, and practice a lot, enabling those pérsons to
consistently make money on the machine. Mr. Smith testified that Dragon’s Ascent
never thwarts the efforts of a playe'r to win and does not ultimately dictate the outcome
of every play and the resulits of the play at random. He testified that Dragon’s Ascent
contains no random number generator. Mr. Smith testified that to play Dragon’s Asqent
Successfully, a player must access the “Help Screen,” study the manual, and Ieérn the
repeating dragon patterns. He testified that there are‘ no time limit restrictions on a
player, effectively meaning that a player can sit there as long as they wish énd, if they
have sufficient time and memory, can memorize the repeating dragon patterns. Mr.
Smith testified and demonstrated a player's ability to sUccessfuIIy play Dragon’s Ascent
by understanding the repeating dragon patterns, the colors of the dragons, the colors of
the “Shot Power” vials, and use of the turret correctly in making and timing each shot.
In fact, during Mr. Smith’s play of the game within the courtroom, it woqld often take Mr.
Smith thkirty (30) minutes or more to successfully play the:game. _

While SLED is correct thét players may not read the "Helb Screen” pridr to play |
and that reading the “Hélp Screen” is not a prerequisite for play, those facts are.
immaterial to the Court's determination as to whether the game is one of skill or chance.
As SLED acknowledges, some players may not have an education level sufficient to

read the “Help Screen,” comprehend the rules, or apply them judiciously. waever,

Page 70f13 [
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players of many games based solely in skill do not require a participant to “read the
rulebook” prior to play. For example, a person may play a game of basketball or tennis
without reading any rulebooks by simply picking up a ball and/or racket.

The Court finds that just as with any game of skill, a player may successfully play
Dragon’s Ascent using keen hand/eye coordination, memorization, and recognition of
learned patterns, timing, accuracy in aiming, reflexes and reaction time, manual
dexterity, mental aptitude, concentration, and deductive analysis. Based on the
evidence preéented at the hearing, the Court finds that Dragon’s Ascent is a game in
which skill predominates over chance.®

Following no relevant discussion on the matter at the hearing,. the Court inquired of
the parties as to whether Dragon's Ascent was licensed under §12-21-2720. SLED

avers that all video gaming machines, including this Dragbn’s Ascent machine, are

3 This Court is mindful of the fact that Dragon’s Ascent is a game played predominantly in establishments
that serve alcohol. While it is possible for anyone over the age of eighteen (18) to play Dragon’s Ascent,
it is not probable that most Dragon’s Ascent players will exercise the dedication, patience, and deductive
analysis in order to play the game successfully. The Court likens the successful play of Dragon’s Ascent
to the successful completion of standardized field sobriety tests in the DUI context. The Court believes
that a person in say, LG’s By the Creek, that has consumed alcoholic beverages is not likely to read the
“Help Screen,” memorize the repeating dragon patterns, practice Dragon’s Ascent, and exercise the
patience necessary to wait for the precise color dragon to match the precise “Shot Power” vial, aim the
turret precisely, and take the shot at the precise time, just like a person under the influence of alcohol is
not likely to listen to an officer's precise instructions on the “walk and turn” or “one-legged stand” tests
and execute these correctly. These “SFTs” are known as “divided attention” tests which measure a
subject’s ability to perform certain tasks while distracted. The idea behind these tests is that a person
under the influence of alcohol will be less likely to be able to perform those tests satisfactorily than a
person that is sober. Dragon’s Ascent provides its own “divided attention” test in a way by measuring a
player’'s ability to perform the tasks required by the game while distracted by the game’s colorful display
and features, the goings.on at the establishment (interaction with other patrons, food, television, music,
alcohol, etc.), and features like the “Rainbow Dragon,” a progressive jackpot that exhibits a monetary
figure on the dragon, enticing a player to shoot that dragon to win the amount shown. Mr. Smith, the
game’s designer, played Dragon’s Ascent for over an hour straight in the courtroom and never once
attempted to shoot the “Rainbow Dragon.” Tr. Page 194, lines 15-17. Thus, while Dragon’s Ascent is a
game that requires a high degree of skill to master its complexities, the Court believes that it is a game
designed to make money for the “house,” not the player, in the context of regular game play, and brings
with it the dire concerns referenced by Chief Justice Toal in her concurring opinion in Chimento, infra.

Page 8 of 13 [p
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required to be licensed by the South Carolina Department of Revenue in order to be
operated in accordance with South Carolina law. This statute logically prevents the
owners of machines such as “Hoop Fever* or “Pac-Man,” in which a coin or cash is
deposited for the play of a game based entirely in skill, from being used for gambling.
The Defendants acknowledge that Dragon’s Ascent should be encompassed by §12-21-
2720 but indicate that this Dragon’s Ascent terminal was mistakenly not licensed by the
South Carolina Department of Revenue and argue that §12-21-2736 makes the
existence of a license immaterial to the Court’s determination of the legality of the game
terminal.®

Whether an oversight on the part of the General Assembly or an intentional

omission, §12-21-2710 does not address machines required to be licensed pursuant to

§12-21-2720 and used for gambling, but rather only those that are licensed pursuant to
§12-21-2720 and used for gambling. However, a conclusion that machines required to
be licensed pursuant to §12-21-2720 but not so licensed (intentionally, mistakenly, or
otherwise), are legally able td be used as gambling devices while licensed machines are

not would constitute an absurd result?, making the key issue for the Court to determine

4 Hoop Fever is a coin/currency operated basketball game in which the player shoots basketballs into a
basketball goal with the object of the game being to make as many shots as possible within the allotted
time. A player obtains a higher or lower score depending on shots made but the machine does not return
to the player anything of value.

58.C. Code §12-21-2736 states that [‘t]he issuance of a license under the provisions of this article by the
department does not make lawful the operation of any gambling machine or device, the operation of
which is made unlawful under the laws of this State.”

6 In construing a statute, Courts should reject an interpretation when such an interpretation leads to an

absurd result that could not have been intended by the legislature. Lancaster County Bar Ass’n v. South

Carolina Com’n on Indigent Defense, 380 S.C. 219, 670 S.E.2d 371 (2008). Certainly, the General

Assembly in South Carolina did not provide for such a “loophole” as it relates to machines required to be

licensed under §12-21-2720. This idea is supported by §12-21-2736 and S.C. Code §12-21-2742, which

provides for the seizure and confiscation by the Department of Revenue, its agents or employees, of any -
Page 9 of 13 My
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as being whether any machine required to be licensed pursuant to §12-21-2720 is used

for gambling.

In Town of Mount Pleasant v. Chimento, the South Carolina Supreme Court

interpreted South Carolina’s “statutory” defilnition of gambling in the context of S.C.

Code §16-19-40. Town of Mount Pleasant v. Chimento, 401 S.C.‘ 522, 737 S.E.2d 830
(2012). The Chimento Court noted that‘ under the plain language of §16-19-40,
gambling' on a game of skill is a violation of the law if that gambling is being done in a
prohibited location. I1d. The Ceurt held that the “statutory meaning of the word
‘gambling’ in South Cardlina includes games in which skill outweighs chance.” /d. at
837. According to the Supreme Court, “gambling" as defined in South Carolina includes
betting money on the outcome of any “gafne” whatsoever, regardless of the amount of
skill involved in the geme. Id. The Court funher referenced fhe case of State v. Red, 41
S.C.L. (7 Rich.) 8 (1853), in which the Red Court found that a garne based on the
proprietor's juggling (an exhibition of the proprietor's dexterity), was gambling because
the proprietor “...kept a bank, and a wager depended on his success or failure.” Id. At
837. The Chimento Court concluded that gambl'ing/gaming depends not on the
skil/chance ratio, but rather on the wager, holding “[wlhether an activity is
gaming/gambling is not dependent dpon the relative- roles of chance and skill, but

whether there is money or something of value wagered on the game’s outcome.”

Id. at 838 [emphasis added].

In the Speedmaster case relied upon by the defense, the South Carolina Court

of Appeals acknowledged the existence of the Town of Mount Pleasant v. Chimento

machine not having. attached thereto the required license, although the latter statute allows for such
seized machines to be sold at public auction, not destroyed. '

Page 10 of 13 QD

012



case and the possibility that the Supreme Court may clarify the law on this topic. See

S.C. L. »Enf’t Div. v. 1-Speedmaster S/N 00218, 397 S.C. 94, 98, footnote 1, 723 S.E.2d

809, 811 (Ct. App. 2011). The South Carolina Supreme Court did just that, setting forth
binding precedent as to games of skill and gambling thereon. As -such, the
determination as to whether this Dragon’s Ascent machine is an illegal ‘gambling device
is not limited to the skill/chance ratio, but rather on the existence of a wager. The
evidence in the record clearly established that playefs select the amount of money to
play on individual shots and that the amount of mbney the player stands to win difectly
correlates to the amount wagered — i.e., the more you pay to play, the more you stand
to yvin on this device. ‘Tr. Page 125. In fact, this device has a “Raise Shot Cost” butfon,
| which directly facilitates the player's ability to wager on the device. Tr. Pages 92-93.
Oncé a player presses the “Cash-Out’ button, Dragon’s Ascent will pay out via a
voucher that can be redeemed for United States currency “down to the penny.” Tr.
Page 59, lines 2-9. A machine is a gambling device where its operation is such that,
althoug‘h the player in any event will receive somefhing, he stands a chance to win

something in addition. Harvie v. Heise, 150 S.C. 277, 148 S.E. 66, 68 (1929) quoting

27 C. J. 989. Some Courts hold that a machine is a gambling device if it holds out an
inducement to play in the expectation that by the play the machine will be set to indicate
a larger reward the following play. Id.

The Chimento Court held that although Texas Hold’'em was a game in which skill
predominates, a 'berson ‘games” or “‘gambles” when money is wagered thereon. The

credible evidence before the Court supports the conclusion that money or something of

value is wagered on the outcome of each Dragon’s Ascent “play” and players do so with

Page 11 of 13 fo
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the expéctation of a larger reward upon further play. In using the Chimento Court's
reasoning, this Court finds -that although Dragon’s Ascent is a game in which skill
predominates, a person “‘gambles” when money is wagered in so playing. To hold
otherwise would effectively legalize wagering and payoufs for all games_of skill,
including golf, basketball, and the like. The Dragon’s Ascent machine also has séveral
characteristics of gambling devices, including but not limited to the free play feature, the
meter which records the amount of points that are redeemed, and the fact that the
machine does not give change. As Dragon’s Ascent is a game required to be licensed
under S.C. Code §12-21-2720, the Court finds that S.C. Code §12-21-2710 prohibits its
use as a gambling device and as such, the machine must be destroyed.
Moreover, while much of the focus of the parties with respect to Dragon’s Ascent
B has been its legality under §1 2-21-2710, S.C. Cdde §12-21-2712 requires this Court to
direct that the machine be immediately destroyed if it is in violation of S.C. Code §12-

~ 21-2710 “or any other law of this State.” S.C. Code §12-21-2712 [emphasis added].

S.C. Code §16-19-50 provides that it is unlawful for a person to set up, keep, or use any
machine or device licensed pursuant to §12-21-2720 and used for gambling purposes.
The Court additionally finds that the playing of Dragon’s Ascent by patrons of LG’s By

the Creek violates §16-19-50 and must be destroyed pursuant to §12-21-2712.

Page 12 of 13 pe
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lll. Conclusion

For the foregoing reasons, the Court finds that the Dragon’s Ascent machine

seized by SLED violates state law. Therefore, the Court orders that the Dragon’s

‘Ascent machine seized in the instant case shall be hereinafter destroyed thirty (30) days

after the date of this order.

IT IS SO ORDERED.

Goose Creek, South Carolina

August U , 2022

Attorney for Plaintiff;
Attorney for Defendants:

Rad S. Deaton
Berkeley County Magistrate

Adam L. Whitsett, SLED General Counsel
William W. Wilkins, Esquire

Christopher J. Murphy, Esquire -

Peter M. McCoy, Jr., Esquire
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STATE OF SOUTH CAROLINA

COUNTY OF BERKELEY IN THE COURT OF COMMON PLEAS

FOR THE NINTH JUDICIAL CIRCUIT

1 Dragon’s Ascent Video Gaming Machine; C/A No. 2022-CP-08-02026
SC Games of Skill, LLC,

ORDER
Appellants,

VS.

South Carolina Law Enforcement
Division (SLED),

Respondent.

This matter is before me on appeal from an August 11, 2022 order of the magistrate court
(the “magistrate court order”) holding that a “Dragon’s Ascent” video machine owned by
Appellant SC Games of Skill, LLC, is illegal under S.C. Code Ann. § 12-21-2710 and must be
destroyed pursuant to S.C. Code Ann. § 12-21-2712. Based on a detailed recitation of the
testimony and evidence presented at a lengthy post-seizure hearing, the magistrate court correctly
found that Dragon’s Ascent is a game of skill, i.e., that skill predominates over chance in
determining the outcome. (Order, at 4-8.) This holding was not appealed by Respondent State Law
Enforcement Division (“SLED”), and accordingly it is the law of the case. In addition, | agree with
the magistrate court order as to this finding.

Despite finding that Dragon’s Ascent is a game of skill, the magistrate court nevertheless
held that the machine violates S.C. Code Ann. § 12-21-2710 according to Town of Mount Pleasant
v. Chimento, 401 S.C. 522, 737 S.E.2d 830 (2012), which involved a completely different statute,
S.C. Code Ann. § 16-19-40. The magistrate court interpreted Chimento as abandoning the

longstanding “skill vs. chance” test applicable under § 12-21-2710 and adopting a novel

016

9202080d2¢202#3SVD - SY3T1d NOININOD - AT13aXMd39d - INd €¢2:T L Go4 €20¢ - d31Id ATIVIOINOHLO3 13



“wagering” test, under which any consideration paid to participate in any game constitutes illegal

gambling, regardless of the degree of skill involved. (Order, at 10-13.) Applying this “wagering”

test, the magistrate court concluded that “although Dragon’s Ascent is a game in which skill

predominates, a person ‘gambles’ when money is wagered in so playing,” and therefore the

machine violates § 12-21-2710. (Order at 11.) Appellant appeals this ruling, arguing that the

traditional multiple-decades-old definition of gambling is payment of something of value, to

participate in a game based on chance, to win a prize. Ward v. West, 387 S.C. 268, 692 S.E.2d

516 (2010).1

For the reasons set forth herein, this Court agrees with Appellants that the magistrate court

misapplied Chimento and that the determination of legality under § 12-21-2710 begins and ends

with the skill vs. chance inquiry. Conversely, in order to affirm, this Court would have to accept

or ignore all of the following untenable propositions:

That in deciding Chimento, the Supreme Court silently overruled decades
of precedent recognizing the legality of skill games in this State without
clearly stating it was doing so, contrary to its consistent practice of explicitly
announcing that it is overruling prior decisions when it intended an opinion
to do so;

That the Chimento opinion repeatedly stated that it was solely concerned
with interpreting and applying S.C. Code Ann. 8 16-19-40—which is
completely irrelevant to post-seizure hearings under § 12-21-2710—can
simply be ignored;

That this Court should also disregard multiple post-Chimento rulings and
decisions from various South Carolina courts, including a per curiam
opinion by the same five justices who decided Chimento, applying the long-
established “skill vs. chance” test to determine legality of a video game
under § 12-21-2710; and

That the interpretation of Chimento by the magistrate court is correct even
though it would make it illegal for any person in this state to pay, in one

! This unanimous decision of the Supreme Court in Ward, decided two years before Chimento,
repeated this long-recognized definition of gambling as containing three elements—consideration,
chance and reward.
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way or another, to participate in a skill-based game for a prize—activities
that encompass everything from local spelling bees, to nationally renowned
events like the Heritage Golf Tournament at Hilton Head, and even state-
sponsored events like the Governor’s Cup fishing tournament.

Accordingly, this Court reverses the magistrate court’s adoption of a novel “wagering” test from
Chimento and its application of that test to find Dragon’s Ascent is illegal.

l. BACKGROUND

On November 19, 2021 a Dragon’s Ascent video machine was seized from a business
called LG’s By The Creek, located at 1005 Tanner Ford Boulevard, Hanahan, South Carolina.
After examining the machine, the magistrate court made a preliminary finding that it was an illegal
gambling device under S.C. Code Ann. § 12-21-2710 and ordered its destruction pursuant to S.C.
Code Ann. 8 12-21-2712. After Appellant requested a post-seizure hearing, one was held on
February 4, 2022.

The testimony and evidence at this post-seizure hearing established that Dragon’s Ascent
is an aim-and-shoot video game in which the player attempts to capture dragons of varying sizes,
colors, and point values as they move across a screen. To begin playing, the player inserts currency
into a bill acceptor, establishing the credits the player uses to play the game. For example, if the
player inserts a ten-dollar bill, the game will show that the player has $10 worth of credits. Using
a “Shot Cost” button, the player selects a value of between 10¢ and $2 for each shot. Between each
shot, the player can adjust the shot value up or down. The shot value has no bearing on the number
of shots needed to capture a dragon. A session of play begins when the player, without any time
limit, decides to take the first shot at a dragon.

Game play occurs by the use of a panel on which is located various controls. The player is
represented on screen by a turret controlled by a joystick used for aiming and a shot button used

for firing. “Shot Power” is a graphic representation of five small vials, each filled with fluid. The
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player uses the level of fluid in each vial to determine the power of a shot when shooting in order
to maximize the reward for capturing the targeted dragon. The dragons are of different sizes,
shapes, and most importantly colors. A key aspect of success in the game is the player’s ability to
match the color of his or her turret, which rotates through a repeating cycle of colors, to the color
of the targeted dragon. The closer the color match at the moment a shot is accurately fired, the
fewer shots will be required to capture the dragon and the greater the reward to the player. The
amount awarded for capturing each dragon is determined according to a formula that is set in
advance, involves no algorithms or random number generators, and is fully disclosed on the Help
Screen? available to the player at all times, including prior to depositing any currency into the bill
acceptor. Finally, the game also features a “Ticket Button” that the player uses to print a
redeemable receipt which the player can exchange for cash.

1. LEGAL STANDARD
“An action for forfeiture of property is a civil action at law.” Gowdy v. Gibson, 391 S.C.

374, 379, 706 S.E.2d 495, 497 (2011) (quoting Pope v. Gordon, 369 S.C. 469, 474, 633 S.E.2d
148, 151 (2006)). On an appeal of a magistrate court’s judgment:

[T]he appellate court shall give judgment according to the justice of the

case, without regard to technical errors and defects which do not affect the

merits. In giving judgment the court may affirm or reverse the judgment of

the court below, in whole or in part, as to any or all the parties and for errors

of law or fact.
S.C. Code Ann. § 18-7-170; see also S.C. Code Ann. § 18-7-140 (on appeal from a magistrate
court order, the circuit court “shall have the same power over its own determinations, and shall

render judgment thereon in the same manner, as the circuit court in actions pending therein,

without trial by jury”). “Sections 18-7-140 and 18-7-170 give the Circuit Judge sitting in an

2 The Help Screen provides detailed instructions on how to successfully play this game.
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appellate capacity the ability to make a determination in the same manner as Circuit Courts in trials
without a jury and to reverse a judgment for errors of fact even though the Circuit Judge may not
have had the opportunity to observe the demeanor of the witnesses.” Vacation Time of Hilton Head
Island, Inc. v. Kiwi Corp., 280 S.C. 232, 234, 312 S.E.2d 20, 21 (Ct. App. 1984); see Parks v.
Characters Night Club, 345 S.C. 484, 490, 548 S.E.2d 605, 608 (Ct. App. 2001) (“Section 18-7-
170 provides that on appeal from Magistrate’s Court, the Circuit Court may make its own findings
of fact.”).

“Determining the proper interpretation of a statute is a question of law” subject to de novo
review. Town of Summerville v. City of N. Charleston, 378 S.C. 107, 110, 662 S.E.2d 40, 41 (2008).
S.C. Code Ann. § 12-21-2710 is a penal statute and “when a statute is penal in nature, it must be
construed strictly against the State and in favor of the defendant.” State v. Blackmon, 304 S.C.
270,273,403 S.E.2d 660, 662 (1991). Moreover “[a]s a general rule, ... forfeitures are not favored
in the law or equity.” Ducworth v. Neely, 319 S.C. 158, 162, 459 S.E.2d 896, 899 (Ct. App. 1995)
(civil forfeiture action in drug related matter).

I11.  ANALYSIS

The legality of the Dragon’s Ascent machine is governed by S.C. Code Ann. § 12-21-2710,
which prohibits:

any vending or slot machine, or any video game machine with a free
play feature operated by a slot in which is deposited a coin or thing
of value, or other device operated by a slot in which is deposited a
coin or thing of value for the play of poker, blackjack, keno, lotto,
bingo, or craps, or any machine or device licensed pursuant to
Section 12-21-2720 and used for gambling or any punch board, pull
board, or other device pertaining to games of chance of whatever
name or kind[.]

As the magistrate court order correctly observed, Dragon’s Ascent obviously is not a machine “for

the play of poker, blackjack, keno, lotto, bingo, or craps.” Thus, the critical question is whether it
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is a game of chance or skill. See SLED v. 1-Speedmaster S/N 00218, 397 S.C. 94, 99, 723 S.E.2d
809, 812 (Ct. App. 2011) (holding that skill, as opposed to chance, is what distinguishes a legal
activity from illegal “gaming” or “gambling”).
A. The Magistrate Court Correctly Found that Dragon’s Ascent Is a Game of Skill
This Court agrees with, and adopts in full, the magistrate court’s determination that

Dragon’s Ascent is a game of skill:

The Court finds that just as with any game of skill, a player may

successfully play Dragon’s Ascent using keen hand/eye

coordination, memorization, and recognition of learned patterns,

timing, accuracy in aiming, reflexes and reaction time, manual

dexterity, mental aptitude, concentration, and deductive analysis,

Based on the evidence presented at the hearing, the Court finds that
Dragon’s Ascent is a game in which skill predominates over chance.

(Order, at 8.)

SLED devotes a substantial portion of its Respondent’s Brief to its argument that Dragon’s
Ascent is not a game of skill. Because SLED did not file a notice of cross-appeal, however, it
cannot challenge this finding. An unappealed ruling, “right or wrong, is the law of this case and
requires affirmance.” Buckner v. Preferred Mut. Ins. Co., 255 S.C. 159, 161, 177 S.E.2d 544, 544
(1970).

Even if SLED had filed a notice of cross-appeal, it would make no difference because the
magistrate court’s finding that Dragon’s Ascent is a game of skill is manifestly correct and is fully
supported by the testimony of experts and evidence presented at the post-seizure hearing. This
included the testimony of Nick Farley, whom the magistrate court recognized without objection as

an expert in the evaluation of video games. Mr. Farley testified, based upon his examination of the
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Dragon’s Ascent game,® that as a player can improve upon his or her skills, and achieve better
outcomes, by becoming more familiar with the game and the available strategies and features. Mr.
Farley’s expert opinion is that Dragon’s Ascent is a game that is 100 percent skill and thus is
certainly a game that is predominantly based in skill.

The magistrate court also heard testimony from the designer of Dragon’s Ascent, Brock
Smith. Without objection, the magistrate court qualified Mr. Smith as an expert in the design and
operation of Dragon’s Ascent. Mr. Smith testified that many individuals will study the instruction
manual for Dragon’s Ascent, practice often, and develop strategies, all of which enables them to
consistently succeed in playing this game successfully. Regarding the design of Dragon’s Ascent,
Mr. Smith testified that he was tasked with developing a game that was “100 percent skill—no
chance involved.” (Hr’g Tr. 153:6-11.) Mr. Smith, aided by a staff of 20 individuals, spent five
years developing Dragon’s Ascent. He testified that the game never thwarts a player’s efforts to
win. It contains no random number generator, algorithm, or other device or coding that might
override the player’s skill. Finally, he testified that he successfully played Dragon’s Ascent for 16
consecutive games just prior to the delivery of the machine to LG’s By The Creek. During the
hearing he successfully played Dragon’s Ascent four consecutive times in the courtroom.

SLED presented testimony from Special Agent Ryan Wood, who played the Dragon’s
Ascent machine and observed others playing it. Special Agent Wood testified that he did not read
any rules or study the Help Screen prior to his initial play session on the game. He testified that he
inserted money into the machine, familiarized himself with the buttons on the console, and began

playing by shooting at dragons on the screen. Special Agent Wood felt that his results were “totally

% The machine examined by Mr. Farley was identical to the machine seized from LG’s By The
Creek.
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random” in that it seemed like he obtained different results even when shooting at the same dragons
the same number of times. (Hr’g Tr. at 108:19-25.) In light of the testimony of Mr. Farley and Mr.
Smith, however, the Court concludes it is far more likely that what Special Agent Wood perceived
as different results from multiple shots at the same dragon was, in reality, a result of the differing
degree to which his shots matched the color of the target dragon. Maximizing the reward for
capturing a dragon by paying close attention to the Shot Power vials and matching the color of the
shot fired as closely as possible to the color of the target dragon clearly involves the exercise of
skill such as timing, hand/eye coordination, and selectivity. It also accounts for the fact that shots
fired at the same dragon will produce more credits or less credits, depending on the shot power
and color match.

More broadly, Special Agent Wood’s testimony demonstrates that skill plays the
predominant role in the outcome of Dragon’s Ascent even if the player never reads the Help
Screen, takes the time to learn the dragons’ patterns, or actively monitors the Shot Power vials.
Successful play (i.e., capturing a dragon) inevitably requires hand/eye coordination, aim, timing,
manual dexterity, and concentration. Therefore, whether the average player will read the help
screen has no bearing on whether Dragon’s Ascent is in fact a game of skill. See, e.g., S.C. Att’y
Gen. Op., 2003 WL 21108489, at *2 (S.C.A.G. May 5, 2003) (“Courts considering whether
elements of skill are involved in the playing of a particular game have examined factors such as
whether the player must demonstrate attributes such as manual dexterity, hand-eye coordination,
reflexes, muscular control or the ability to concentrate.”); S.C. Att’y Gen. Op., 2002 WL
31341812, at *2 (S.C.A.G. Aug. 28, 2002) (same); see also, e.g., Wnek Vending & Amusements
Co. v. City of Buffalo, 434 N.Y.S.2d 608, 612 (N.Y. Sup. Ct. 1980) (video game was one of skill

because success “depend[ed] upon eye-hand coordination, reflexes, muscular control and above
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all, concentration” as well as “[p]roper timing in aiming and firing”); Crazie Overstock
Promotions, LLC v. State, 830 S.E.2d 871, 873 (N.C. Ct. App. 2019), aff’d, 858 S.E.2d 581 (N.C.
2021) (game that tests player’s hand-eye coordination is a game of skill).*

As noted above, the magistrate court’s ruling that Dragon’s Ascent is a game of skill is the
law of the case because SLED did not file a notice of cross-appeal. Nevertheless, and for the
avoidance of doubt, this Court fully agrees with and therefore affirms the magistrate court’s finding

that Dragon’s Ascent is a game of skill.®

% The Court does not doubt that Special Agent Wood acted in good faith in seizing the Dragon’s
Ascent machine; he simply lacks the training and knowledge to offer persuasive testimony on the
issue of its legality. There is no evidence that Special Agent Wood or anyone else on behalf of
SLED viewed or analyzed the operating software, the underlying source code, or the internal
operations of Dragon’s Ascent. The expert testimony from Mr. Smith, who designed the game,
and Mr. Farley, who independently conducted a painstaking examination of the machine, its code,
and the manner of its operation, far outweighs Special Agent Woods’s genuine but unfounded
view that “this game is pretty simple to me.” (Hr’g Tr. at 121:3-4.) To the contrary, Dragon’s
Ascent is in fact a very sophisticated, multi-featured game that rewards players who invest the
time and effort needed to develop their skills in playing it.

® As already noted, SLED’s challenges to this finding are not before the Court because SLED
did not file a notice of cross-appeal. Nevertheless, the Court notes that SLED’s response brief
makes factual statements that are at best unsupported by the record and at worst are contradicted
by it. For example, SLED contends that “the functionality of this device preys on the addictive
nature of gaming machines” and that certain features of the game are “what keeps players playing.”
(Resp. Br. at 19.) However, there is nothing whatsoever in the record regarding whether video
games in general have an “addictive nature” or the effect on players of the specific features of
Dragon’s Ascent. If SLED had wanted to present testimony regarding the psychology of video
games, it could have attempted to find an appropriate expert. Having failed to do so, SLED cannot
be allowed to simply invent facts in a “win at any cost regardless of the facts” approach.

Another unsupported factual contention is SLED’s claim that “the device’s algorithm ultimately
dictates the outcome of each and every single play on this machine” and that “a player’s
knowledge, skill, dexterity, or ability absolutely cannot improve the overall result because this is
entirely controlled by the algorithm of the machine.” (Resp. Br. at 16.) SLED does not cite any
part of the record to support this totally unfounded statement, and in fact the uncontradicted
evidence is that Dragon’s Ascent does not contain any “compensating algorithms” or “random
number generators” that might overcome the effect of a player’s skill. (Hr’g Tr. 34:12-19.)
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B. The Magistrate Court Erred in Its Interpretation of Chimento

Under settled law, the magistrate court’s finding that Dragon’s Ascent iS a game of skill
established that it is not “gaming” or “gambling” and therefore is not prohibited by S.C. Code Ann.
8 12-21-2710. See Speedmaster, 397 S.C. at 100, 723 S.E.2d at 812; Allendale Cnty. Sheriff’s
Office v. Two Chess Challenge I1, 361 S.C. 581, 583, 606 S.E.2d 471, 472 (2004). Nevertheless,
the magistrate court separately considered whether the Dragon’s Ascent machine was “used for
gambling” and adopted a novel “wagering” test to perform this analysis.® (Order at 10.) The
magistrate court derived this test from Chimento, citing that case for the proposition that
“‘[w]hether an activity is gaming/gambling is not dependent upon the relative roles of chance and
skill, but whether there is money or something of value wagered on the game’s outcome.’”” (Order
at 10 (quoting Chimento, 401 S.C. at 533, 737 S.E.2d at 838).) After considering the written briefs
and the parties’ oral arguments, this Court is persuaded that the magistrate court erroneously
interpreted Chimento as applying to the issues in this case.

First, the question of a machine’s legality under S.C. Code Ann. § 12-21-2710 was not
presented in Chimento—indeed, the majority never even cited § 12-21-2710. Rather, the appellants
in Chimento were convicted of violating S.C. Code Ann. § 16-19-40 by playing “cards” in a “house

used as a place of gaming.” In a divided opinion, the Supreme Court reversed the circuit court

order setting aside their convictions. Tracing the history of 8 16-19-40, the Supreme Court

® The Court notes that although the parties’ briefs discuss whether Dragon’s Ascent has a “free
play” feature, the magistrate court did not find the machine to be illegal on this basis. In dicta, the
magistrate court simply listed “the free play feature” as one of several ways in which the machine
seemed to have “characteristics of gambling devices.” (Order, at 12.) In any event, the testimony
and evidence clearly demonstrates that what the magistrate court erroneously described as a “free
play feature” is nothing of the kind. Rather than a “free play” feature that provides “an entire game
free of charge,” Revenue Ruling 16-4, 2016 WL 8794171 (S.C. Dep’t of Rev. May 17, 2016),
Dragon’s Ascent has a “free shot” feature that is merely an entertaining way of revealing (not
awarding) the credits that the player has already won by previously capturing certain dragons.
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concluded that this particular statute applied to the playing of certain specified, enumerated games
(such as cards or dice) in certain specified, enumerated locations (such as a kitchen, a barn, or a
house used as a place of gaming), regardless of whether they were games of chance or skill. See
id. at 531, 737 S.E.2d at 836 (“[Section] 16-19-40 criminalizes the playing of certain games and
gambling.”).

That Chimento’s analysis and holding are limited to § 16-19-40 becomes even clearer upon
review of the concurrence written by Chief Justice Toal and the dissent written by Justice Hearn.
Chief Justice Toal “agree[d] wholeheartedly” with Justice Hearn’s conclusion that § 16-19-40 is
unconstitutionally vague. Id. at 536, 737 S.E.2d at 839 (Toal, C.J., concurring); see id. at 547-552,
737 S.E.2d at 845-847 (Hearn, J., dissenting). She joined the majority, however, because “we
cannot sever the language, ‘a house used as a place of gaming,” from section 16-19-40 without
striking the provision in its entirety,” which she feared would “open the door wide to all heretofore
illegal gaming practices in this state, including video poker.” Id. at 537, 737 S.E.2d at 839-40
(Toal, C.J., concurring) (emphasis in original).

Justice Hearn’s explanation of why Chief Justice Toal’s concern was entirely misplaced is
because of the difference between § 16-19-40 and § 12-21-2710:

The prohibition of video poker is found in Section 12-21-2710 of
the South Carolina Code (2000). This is a completely separate
section (and title) of the code and makes no reference at all to section
16-19-40. In fact, it is entirely independent and separate from the
general gambling prohibitions involved here. Striking section 16—

19-40 in whole or in part would have no impact on section 12-21—
2710.

Id. at 552, 737 S.E.2d at 848 (Hearn, J., dissenting, and concurred in by Justice Kittredge). Notably,
the Chimento majority opinion did not challenge Justice Hearn on this important explanation.
Second, accepting the magistrate court’s reading of Chimento would require this Court to

conclude that the Supreme Court overruled decades of precedent without saying it was doing so.
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However, numerous decisions demonstrate that when the Supreme Court overrules existing law,
it clearly and explicitly states that it is doing so—including in cases involving gambling. See State
v. 192 Coin-Operated Video Game Machines, 338 S.C. 176, 196-97, 525 S.E.2d 872, 883 (2000)
(stating, in a case concerning the application of S.C. Code Ann. § 12-21-2710, “We overrule State
v. Kizer, 164 S.C. 383, 162 S.E. 444 (1932), to the extent it permits the destruction of allegedly
illegal property without any opportunity for the owner to contest the magistrate’s determination of
illegality.”); Proctor v. Whitlark & Whitlark, Inc., 414 S.C. 318, 321, 778 S.E.2d 888, 890 (2015)
(“W]e now overrule our decisions that have implicitly authorized recovery beyond” specific
statutes providing for the recovery of gambling losses); R.L. Jordan Co. v. Boardman Petroleum,
Inc., 338 S.C. 475, 477-78, 527 S.E.2d 763, 765 (2000) (per curiam) (stating that “we overrule our
cases which apply the traditional approach” to substantive due process analysis); Paradis v.
Charleston Cnty Sch. Dist., 433 S.C. 562, 564, 861 S.E.2d 774, 775 (2021) (“We overrule
precedent that requires the pleading of special damages and return to the traditional definition of
civil conspiracy in this state.”).

Third, this Court cannot reconcile the magistrate court’s interpretation of Chimento with
Richland County Sheriff’s Department v. Awde, No. 2014-MO-024, 2014 WL 3016205 (S.C. July
2, 2014) (per curiam), decided a mere two years after Chimento by the same five justices. In Awde,
the Court unanimously affirmed a magistrate court’s “finding that two ‘Chess Challenge II’
devices before it were legal games of skill.” Id. The parties’ briefs raised arguments concerning,
inter alia, the “used for gambling” prong of § 12-21-2710. If the Supreme Court had intended
Chimento to apply when determining the legality of a machine under § 12-21-2710, it surely would
not have issued an affirmance in Awde. The fact that the Court affirmed—in an unpublished, per

curiam opinion—strongly demonstrates that the “wagering” test used in Chimento does not apply
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to the analysis of whether a game is legal under § 12-21-2710 but, in fact, is limited solely to § 16-
19-40.

In addition to the Supreme Court’s post-Chimento ruling in Awde, all of the following have
applied the dominant factor test in the years after the Chimento decision: the Attorney General;’
the Administrative Law Court;® the Circuit Court;® and the Court of Appeals.'° Moreover, no court
or other authority has ever cited Chimento for the proposition that any video game involving
consideration and a potential prize is illegal regardless of whether the outcome is determined by
chance or the player’s skill. Rather, South Carolina courts at every level have only cited Chimento
for the entirely unrelated subject of standards for constitutional challenges to statutory
provisions.!* Notably, one of these cases involved the legality of a video game machine under

§ 12-21-2710. See Smith v. SLED, 2013 WL 8477943 (S.C. Ct. Com. PI., Anderson County, Nov.

" See Op. S.C. Atty Gen., 2017 WL 4707542 (S.C.A.G. Oct. 11, 2017) (stating that “South
Carolina gambling laws” prohibit “games of chance”).

8 See SCDOR v. Chestnut, 2021 WL 4822858, at *6 (Oct. 8, 2021) (stating that “games of
chance [are] prohibited by [S.C. Code Ann.] § 12-21-2710).

% See Smith v. SLED, 2013 WL 8477943, at *2 (S.C. Ct. Common PI., Anderson County, Nov.
6,2013) (“[A]n apparatus is a gambling device where there is anything of value to be won or lost
as the result of chance[.]”).

10 See SCDOR v. Meenaxi, Inc., 417 S.C. 639, 658, 790 S.E.2d 792, 802 (Ct. App. 2016) (“[T]he
Department showed the Products Direct and Gift Surplus machines contained games of chance in
violation of section 12-21-2710[.]7).

11 Supreme Court: S.C. Hum. Affairs Comm’n v. Zeyi Chen, 430 S.C. 509, 531, 846 S.E.2d
861, 872 (2020) (vagueness); State v. Legg, 416 S.C. 9, 14 n.4, 785 S.E.2d 369, 371 n.4 (2016)
(facial challenge); S.C. Dep 't of Soc. Servs. v. Michelle G., 407 S.C. 499, 50607, 757 S.E.2d 388,
392-93 (2014) (facial challenge). Court of Appeals: Rutter v. City of Columbia Design/Dev. Rev.
Comm’n, 2021 WL 2701549, at *3 (S.C. Ct. App. June 30, 2021) (vagueness). Circuit Courts:
Retail Servs. & Sys., Inc. v. S.C. Dep’t of Rev., 2014 WL 12692755, at *2 (S.C. Com. PI., Aiken
County, May 29, 2014) (as-applied challenge); Smith v. SLED, 2013 WL 8477943, at *11 (S.C.
Ct. Com. PI., Anderson County, Nov. 6, 2013) (citing vagueness). Administrative Law Courts:
Hyndman v. Charleston County Assessor, 2013 WL 1786476, at *3 (S.C. Admin. Law Ct. Apr.
18, 2013) (as-applied challenge).
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6, 2013). The circuit court decided the question under the dominant factor test rather than under
Chimento’s “wagering test,” even though its order contains a discussion of Chimento in the context
of a constitutional challenge based on vagueness. See id. at *2-3.

Fourth and finally, the Court cannot ignore that the magistrate court’s view of Chimento,
if widely adopted would turn participating in ordinary skill-based games into an illegal activity if
a participant merely pays an entry fee and may receive a prize for successful play. The magistrate
court’s novel “wagering” test utterly disregards the decades-old accepted legality of “paying to
play” a predominantly skill game, whether by depositing currency into a video game machine like
Dragon’s Ascent or by paying an entry fee to participate in a local golf tournament. The affected
participants would also include not just amateurs participating in local events but also pro athletes
who come to South Carolina to participate in nationally known events like the Heritage Classic
golf tournament, the Charleston Open women’s tennis tournament, and the Darlington 500
NASCAR race. The effect would extend even to state-sponsored events like the Governor’s Cup
Billfishing Series. The potentially far-reaching consequences of reading Chimento as establishing
a “wagering” test which applies across the board to all games of skill is a strong basis to question
the wisdom of accepting the magistrate court’s order in toto, especially in light of the other factors
discussed above, all of which indicate that the magistrate court read into Chimento a holding that
simply is not there.

For these reasons, this Court affirms the magistrate court’s decision finding that Dragon’s
Ascent is a game predominantly based on skill and reverses the magistrate court’s decision to the
extent it holds that Dragon’s Ascent, despite being a game of skill, nevertheless violates S.C. Code
Ann. 8 12-21-2710 under a novel “wagering” test derived from the Supreme Court’s decision in

Chimento.
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IV.  CONCLUSION

For the reasons set forth herein, the order of the magistrate court is affirmed in part and

reversed in part.

IT IS SO ORDERED.

Hon. Bentley Price, S.C. Circuit Court Judge
Charleston, S. C.

December , 2022.
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Berkeley Common Pleas

Case Caption: 1 Dragon'S Ascent Video Gaming Machine, plaintiff, et al VS South
CarolinaLaw Enforcement Division (Sled)

Case Number: 2022CP0802026

Type: Order/Other

IT ISSO ORDERED!

/sHon. Bentley D. Price, Circuit Judge 2766

Electronically signed on 2023-02-27 11:29:34  page 16 of 16
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF BERKELEY NINTH JUDICIAL CIRCUIT

CASE NO.: 2022-CP-08-02026

1 Dragon’s Ascent Video Gaming Machine;

SC Games of Skill, LLC,

ORDER DENYING RESPONDENT’S
Appellants, MOTION TO ALTER, AMEND, AND

Vs. RECONSIDER

South Carolina Law Enforcement Division
(SLED),

Respondent.

The Respondent, SLED, filed a Motion to Alter, Amend, and Reconsider pursuant to Rule
59, SCRCP, dated March 9, 2023, asking this Court to reconsider its previous Order in this matter
and issue a substituted Order affirming the magistrate’s decision that the gaming devise in question
violates South Carolina statute and should be destroyed.

STANDARD OF REVIEW

Motions for reconsideration will not be granted absent “highly unusual circumstances.”

U.S. ex rel. Becker v. Washington Savanah River Co., 305 F.3d 284, 290 (4th Cir. 2002) (stating

that simple disagreements with the court’s ruling will not support Rule 59(e) relief).! Courts have
recognized three circumstances in which a court should grant a Rule 59(e) motion: (1) to
accommodate an intervening change in controlling law; (2) to account for new evidence not
available at trial; or (3) to correct a clear error of law or prevent manifest injustice.” Hutchinston
v. Staton, 994 F.2d 1076, 1081 (4th Cir. 1993). Importantly, a motion for reconsideration is not a
vehicle to re-litigate previously raised issues or “to raise argument or present evidence that could

have been presented prior to the entry of judgment.” Dash v. Mayweather, C/A No. 3:10-1036-

L Rule 59 is substantially the same as the Federal Rule. See Elam v. S.C. Dep’t of Transp., 361 S.C. 9, 21, 602 S.E.
2d 772, 779 (2004) (“Rule 59(e) in the South Carolina and federal rules of civil procedure is practically identical.”).
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JFA, 2010 U.S. Dist. LEXIS 95277, *2 (D.S.C. Sept. 13, 2010) (quoting Exxon Shipping Co. v.

Baker, 554 U.S. 471, n.5 (2008)). In other words, “[a] party cannot use Rule 59(e) to present to

the court an issue the party could have raised prior to judgment but did not.” Stevens & Wilkinson

of S.C., Inc. v. City of Columbia, 409 S.C. 563, 567, 762 S.E.2d 693, 695 (2014); Patterson v.

Reid, 318 S.C. 183, 185, 456 S.E.2d 436, 437 (Ct. App. 1995). Nor does “[a] party’s mere

disagreement with the court’s ruling . . . warrant a Rule 59(¢) motion.” In re Pella Corp. Architect

& Designer Series Windows Mktg., Sales Practices & Prods. Liab. Litig., 269 F.Supp. 3d 685, 691

(D.S.C. 2017); see also Lyons v. Fid. Nat’l Title Ins. Co., 415 S.C. 115, 135, 781 S.E.2d 126, 137

(Ct. App. 2015).

After consideration of the issues raised in Respondent’s Motion as well as previous
briefing, arguments, and proposed Orders, the Court hereby DENIES Respondent’s Motion to
Alter, Amend, and Reconsider.

AND IT IS SO ORDERED.

ELECTRONIC SIGNATURE PAGE TO FOLLOW
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Berkeley Common Pleas

Case Caption: 1 Dragon's Ascent Video Gaming Machine, plaintiff, etal VS South
CarolinaLaw Enforcement Division (Sled)

Case Number: 2022CP0802026

Type: Order/Other

IT ISSO ORDERED!

/sHon. Bentley D. Price, Circuit Judge 2766

Electronically signed on 2023-03-31 15:04:20 page 3 of 3
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STATE OF SOUTH CAROLINA
COUNTY OF BERKELEY COMMON PLEAS CASE NUMBER
1 DRAGON’S ASCENT VIDEO GAMING 2021CV0810602903
MACHINE; SC GAMES OF SKILL, LLC, MAGISTRATE CIVIL CASE NUMBER
APPELLANTS
Vs IN THE COURT OF COMMON PLEAS
SOUTH CAROLINA LAW ENFORCEMENT NOTICE OF CIVIL APPEAL
DIVISION (SLED),
RESPONDENT

The defendants in the underlying litigation, 1 Dragon’s Ascent Video Gaming Machine
and SC Games of Skill, LLC, hereby give notice of appeal from the judgment of the Magistrate’s
Court in the above action, to the Circuit Court of Common Pleas, in the County of Berkeley.

This notice of appeal is made subsequent to personal notice of the judgment which was

received on the 11th day of August, 2022.

The appellants’ exceptions to the judgment of the Magistrate are set forth as follows:

1. As a matter of legal error, the trial court considered and applied penal statutes not
contained in the Notice of Post-Seizure Hearing to the Defendants.

2. As a matter of legal error, the trial court misapplied the burden of proof.

3. As a matter of legal error, the trial court applied an incorrect legal analysis to determine
whether a machine violated South Carolina law.

4. As a matter of legal error, the trial court misinterpreted the applicable South Carolina
statutes.

5. As a matter of error, the trial court mischaracterized the machine’s operating features.

035



August 23, 2022
Greenville, South Carolina

/s/William Wilkins

William W. Wilkins, SC Bar No. 6112
Kirsten E. Small, SC Bar No. 75681
NEXSEN PRUET, LLC

104 S. Main Street, Suite 900
Greenville, SC 29601

Telephone: 864.370.2211

Facsimile: 864.282.1177
BWilkins@nexsenpruet.com
KSmall@nexsenpruet.com

-and-

Christopher J. Murphy, SC Bar No. 8903
Murphy Law Firm, LLC

136 West Richardson Ave.

Summerville, SC 29483

Telephone: 843.832.1120

Facsimile: 843.832.5969
chris@murphylawfirmllc.com

-and-

Peter M. McCoy, Jr., SC Bar No. 73866
McCoy Law Group, LLC

15 Prioleau Street

Charleston, SC 29401

Telephone: 843.459.8835

Facsimile: 843.459.8834
peter@meccoylawgrp.com

Attorneys for Appellants
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STATE OF SOUTH CAROLINA

COUNTY OF BERKELEY IN THE COURT OF COMMON PLEAS

FOR THE NINTH JUDICIAL CIRCUIT

1 Dragon’s Ascent Video Gaming Machine; C/A No. 2022-CP-08-02026
SC Games of Skill, LLC,
OPENING BRIEF
Appellants,
Vs.

South Carolina Law Enforcement
Division (SLED),

Respondent.

INTRODUCTION

This is an appeal from a civil in rem forfeiture action under S.C. Code Ann. § 12-21-2712,
involving a video game called “Dragon’s Ascent” that was the subject of a cooperative seizure by
the South Carolina Law Enforcement Division (“SLED” or “the State”). The magistrate court
conducted a post-seizure hearing to determine the legality of the machine under S.C. Code Ann.
§ 12-21-2710. On August 11, 2022, the magistrate court issued an order (the “Order”) finding that
skill predominates over chance in determining the outcome for players of Dragon’s Ascent. Under
settled precedent, this finding established the legality of Dragon’s Ascent under § 12-21-2710, and
no further inquiry was required. Despite this, the magistrate court adopted a novel “wagering” test
derived from Town of Mount Pleasant v. Chimento, 401 S.C. 522, 737 S.E.2d 830 (2012), a
Supreme Court decision addressing the evidence required to support a conviction under a different
statute, S.C. Code Ann. § 16-19-40, a statute having absolutely no relevance to the issue before

the magistrate court.
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SC Games of Skill, LLC (“Appellant”),! the owner of the Dragon’s Ascent machine, now
appeals. Based on overwhelming evidence, the legality of Dragon’s Ascent is established by the
magistrate court’s determination, correctly applying the dominant factor test, that skill
predominates over chance in determining the outcome of this game. Because the outcome of the
game of Dragon’s Ascent is predominantly determined by skill (as opposed to chance), playing
this game is by definition not gambling.

Contravening settled precedent, the magistrate court then erroneously applied a novel
“wagering” test under which it found that Dragon’s Ascent “was used for gambling” under S.C.
Code Ann. § 12-21-2710.2 Thus, as the magistrate court acknowledged on page 12, its Order
rendered illegal numerous “pay to play” events—such as golf and tennis tournaments, NASCAR
racing, and numerous other competitions—where players pay an entry fee in order to participate
in an event to win a monetary prize for prevailing in a skill-based game.

BACKGROUND

I. Seizure of the Dragon’s Ascent Machine

The Dragon’s Ascent video gaming machine at issue was seized from LG’s By The Creek
in Hanahan, South Carolina on November 19, 2021. (Order of Destruction at 1.) The magistrate
court initially determined that Dragon’s Ascent is a machine “prohibited pursuant to S.C. Code
Ann. § 12-21-2710” and ordered its destruction. (/d.) Appellant timely requested a post-seizure

hearing. (Letter Requesting Post-Seizure Hearing, Nov. 29, 2021.)

! Although the Dragon’s Ascent machine is the actual party in this in rem proceeding, for clarity
SC Games of Skill will be referred to as “Appellant” herein. See State v. 192 Coin-Operated Video
Game Machines, 338 S.C. 176, 183 n.1, 525 S.E.2d 872, 876 n.1 (2000).

21t is of no significance regarding the issue before the magistrate court that the machine was
not licensed as it should have been.
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I1. Evidence Presented at Post-Seizure Hearing

The post-seizure hearing was conducted on February 4, 2022.

A. Witnesses

The State called one witness, SLED Special Agent Ryan Wood. (Transcript of Post-Seizure
Hearing (“Hr’g Tr.”) 88.) Agent Wood first observed the Dragon’s Ascent machine after receiving
a call about it in October 2021. (Hr’g Tr. 89:20-23.) He was not previously familiar with Dragon’s
Ascent but played it before and after it was seized. (Hr’g Tr. 90:10-12; id. at 91:23-93:13; id. at
116:10-12.) Agent Wood did not initially review the help menu of the machine, although he could
have accessed it and reviewed the information without inserting any money into the machine. (Hr’g
Tr. 129:16-130:21.) Agent Wood subsequently reviewed the information in the help menu. (Hr’g
Tr. 111:15-112:5.) Based on what he had learned, when he played Dragon’s Ascent a second time
he focused on the color wheel and matching his shot color to the color of the target dragon. (Hr’g
Tr. 112:8-23.) The State did not offer Agent Wood as an expert, and the magistrate court did not
recognize him as having any relevant expertise.

Appellant called two witnesses, both of whom were qualified without objection as experts.
(Hr’g Tr. 26:3-14; id. at 154:9-16.) Appellant’s first witness, Nick Farley, has a background in
electrical engineering and computer science and for the past 35 years has been engaged in testing
and evaluating electronic gaming devices, including as a regulator for the New Jersey Division of
Gaming Enforcement. (Hr’g Tr. 19:16-20:7.) Mr. Farley’s business, Eclipse Compliance Testing,
is an independent game testing authority that has been approved in more than 250 jurisdictions
worldwide. (Hr’g Tr. 24:18-25.) Mr. Farley has been qualified as an expert in the area of evaluating
electronic gaming devices more than 50 times in jurisdictions throughout the United States,
including testimony in South Carolina on behalf of SLED and the Attorney General’s Office. (Hr’g

Tr. 23:10-24:17.) Without objection, the magistrate court recognized Mr. Farley as an expert in
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evaluating gaming devices (Hr’g Tr. 26:3-14; see also Def. Ex. 1, Tab 3, Nick Farley Curriculum
Vitae; Def. Ex. 1, Tab 3, Expert Report of Nick Farley (“Farley Report™).)

Appellant’s second witness, Brock Smith, testified on rebuttal. Mr. Smith has been
designing video games for most of his 20-year career. (Hr’g Tr. 152:22-25.) Without objection,
the magistrate court recognized Mr. Smith as an expert in the field of computer design and the
design of Dragon’s Ascent. (Hr’g Tr. 154:9-16; see also Def. Ex. 1, Tab 4, Brock Smith
Curriculum Vitae.) Mr. Smith testified regarding the process of developing and designing
Dragon’s Ascent and provided an in-court demonstration of the skilled aspects of game play. (Hr’g
Tr. 153:4-155:20.)

B. Testimony and Exhibits

The seized Dragon’s Ascent machine was present and operational in the courtroom during
the post-seizure hearing. The console is also accurately depicted in a photograph admitted into
evidence as Plaintiff’s Exhibit 13. (Hr’g Tr. 125:18-25; PI. Ex. 13.)

Fundamentally, Dragon’s Ascent is a “point-and-shoot” video game in which the player
uses a joystick to aim and a “shoot” button to fire at dragons of varying types, colors, and point
values as they move across the screen. (Hr’g Tr. 29:22-31:20; Pl. Exs. 7-9; Farley Report at 3.)
Mr. Smith designed and developed Dragon’s Ascent in response to his employer’s request for a
game of “100 percent skill—no chance involved.” (Hr’g Tr. 153:6-11.) Working with a staff of
20, Mr. Smith spent approximately five years developing the game. (Hr’g Tr. 153:18-154:7.)
Developing the game involved “millions of plays.” (Hr’g Tr. 155:12-20.) At the time of the
hearing, Dragon’s Ascent machines were already being played in Florida, Kansas, Nebraska, New
York, Texas, and the District of Columbia. (Hr’g Tr. 155:21-156:5.) The Office of the Attorney
General of the District of Columbia issued an opinion determining that “[t]he Dragon’s Ascent

gaming machine contains no element of chance, and is therefore not a gambling device.” (Def.
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Ex. 1, Tab 1 (emphasis added).)

Game play in Dragon’s Ascent occurs according to rules that are established in advance,
fully disclosed to the player, and do not change over the course of the game. (Farley Report at 21.)
A player® establishes credits by inserting money into the console and then “uses those credits to
engage in gameplay by identifying dragons or creatures as they pass by on the screen and they can
fire at those creatures and try to capture them.” (Hr’g Tr. 37:15-22.) Each shot has a cost, ranging
from a minimum of 10 cents to a maximum of $2.00. (Hr’g Tr. 92:20-23; id. at 128:15-17.) The
player decides the cost of each shot and can change the amount at any time. (Hr’g Tr. 92:24-93:3;
id. at 128:10-24.) Some dragons can be captured with one accurate shot; others can only be
captured with several accurate shots. (Hr’g Tr. 127:24-128:1; id. at 95:16-20; see Farley Report at
13-15.) However, the cost of a shot has no bearing on the number of shots needed to capture a
dragon. (Farley Report at 21.) Capturing a dragon results in the prize associated with that dragon
being credited to the player. (Hr’g Tr. 31:11-14; id. at 81:10-14.)

The player’s turret and the shots change colors in a repeating cycle. The number of shots
needed to capture a dragon depends upon how closely the color of the “defining shot,” the first
shot to hit a dragon, matches the color of the dragon. (Hr’g Tr. 53:8-20; see Farley Report at 7.)
The closer the color match of the defining shot, the fewer shots will be needed to capture that
dragon and the higher the player’s reward will be. (Hr’g Tr. 57:9-11 (“[T]he color match is very
important to how much money you will spend to capture a creature.”); id. at 167:9-12 (“Q: And
you want to maximize your winnings and one of the ways you do it if I’'m correct is I match the

color with the dragon? A: That’s correct.”)

3 Players must manually confirm that they are age 18 or older in order to play Dragon’s Ascent.
(Hr’g Tr. 92:5-7; Farley Report at 3.)
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Mr. Smith, who designed Dragon’s Ascent, testified that “the color match is the primary
goal of the game. ... To maximize every shot power no matter what it is, I want to be able to match
the color of that dragon as high as possible.” (Hr’g Tr. 166:20-24; see Farley Report at 5.)

Capturing a dragon results in a monetary prize (Hr’g Tr. 31:11-14), represented by credits
awarded to the player (Hr’g Tr. 79:16-17). The amount of the prize is the “Color Match Value”
multiplied by the cost of the shot used to capture a dragon. (Farley Report at 21.) The player
succeeds in the game when the prize value of the dragon is greater than the cost of the shots used
to capture it. (Hr’g Tr. 31:15-18; id. at 31:18-20 (“So ultimately you’d like to try and walk away
with a financial gain which is possible because it is all under the player’s control.”).) Success in
the game is determined by a player’s ability to observe, track, anticipate, and memorize the
dragons’ movements,* gauge the correct timing of when to shoot, and then to shoot accurately.
(Hr’g Tr. 167:13-17; id. at 168:18-169:1; id. at 186:2-9.)

Through his evaluation, Mr. Farley determined that Dragon’s Ascent has no random
number generators, no compensating algorithms that might impact a player’s results, and no way
to change or manipulate the rewards. (Hr’g Tr. 34:12-24; Farley Report at 21-24.) The game never
thwarts the player’s exercise of skill. (Hr’g Tr. 157:1-24.) Thus, a player’s level of skill acquired
through observation and memory should increase over time. (Hr’g Tr. 31:15-18 (“Players that
become more familiar with [the game] can become successful in that their ... prize value would
exceed the cost to capture the dragon.”); id. at 56:2-5; id. at 163:14-21; id. at 164:11-15; Farley
Report at 5, 21, 24 & Appendix B.)

Further evidence that the player’s skill determines the outcome when playing Dragon’s

4 The dragons’ movements are not random—each dragon’s flying pattern repeats in a series of
scenes over a 35-minute cycle. (Hr’g Tr. 56:2-5; id. at 163:14-165:2.)
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Ascent was provided through Mr. Smith, who testified that he played the game 16 times in a row

and won every time:

Q. Let me ask you, Mr. Smith. Prior to this machine being brought to LG's
restaurant ... did you play it?

A.Tdid.

Q. How many times did you play it?
A. 16 consecutive times.
Q. How many times did you play it successfully?

A. I cashed out 16 winning tickets in a row.

(Hr’g Tr. 169:17-170:13.) The printed tickets for these games were admitted into evidence without

objection. (Def. Ex. 1, Tab 5.) Mr. Smith played the game four times during the post-seizure

hearing, and won every time. (Hr’g Tr. 184:20-186:1; Def. Exs. 201-204.)

Mr. Smith agreed that “people play [Dragon’s Ascent] and make money on a continuous

basis.” (Hr’g Tr. 156:9-11.) He further explained:

[L]earning the rules of the game is the biggest part [of success]. Most people
will sit and study the instruction manual. They come up with strategies, how
to play this thing and they practice a lot.

(Hr’g Tr. 156:13-17.) Similarly, Mr. Farley’s investigation showed:

The outcome is based on the player’s skill and dexterity and their visual
hand-eye coordination in an effort to try and identify those creatures and
utilize different strategies to try and capture the creatures that they desire
and try to win a cash prize.

It’s up to the player to determine whether the accumulation of the cash prize
will exceed what they put into the machine or whether it will be the same
or less.

In our professional opinion we would say this is a game of skill.
(Hr’g Tr. 37:24-38:17; see also Def. Ex. 1, Tab 1 (Opinion of D.C. Attorney General.)
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III.  Magistrate Court’s Order
In its Order issued on August 11, 2022, the magistrate court held that a machine is illegal
under § 12-21-2710 if it is:
(1) “a machine (vending, slot, or video game machine with a free play

feature operated by a slot in which is deposited a coin or thing of value)
for the play of poker, blackjack, keno, lotto, bingo, or craps”;

(2) “[a] machine or device licensed by the State of South Carolina under
S.C. Code § 12-21-2720 and used for gambling”; or

(3) “[a] device pertaining to games of chance of whatsoever name or kind.”
(Order at 3-4.)° The magistrate court easily rejected (1), holding that “[t]he evidence presented in
the instant case with respect to the Dragon’s Ascent machine does not support a finding that the
machine was operated for the play of poker, slot machines, blackjack, keno, lotto, bingo, or craps.”
(Order at 4.)

The magistrate court turned to the critical question of “whether the Dragon’s Ascent game

... 1s a game of chance or skill in the context of § 12-21-2710” under the “dominant factor” test
identified in Justice Burnett’s dissent in Johnson v. Collins Entertainment Co., 333 S.C. 96, 112,
508 S.E.2d 575, 583 (1998).5 (Order at 4.) Based on the evidence and testimony presented at the
post-seizure hearing, the magistrate court concluded that Dragon’s Ascent is a game of skill:

[JTust as with any game of skill, a player may successfully play Dragon’s

Ascent using keen hand/eye coordination, memorization, and recognition of

learned patterns, timing, accuracy in aiming, reflexes and reaction time,

manual dexterity, mental aptitude, concentration, and deductive analysis.

Based on the evidence presented at the hearing, the Court finds that
Dragon’s Ascent is a game in which skill predominates over chance.

> The magistrate court also noted that S.C. Code Ann. § 12-22-1040 prohibits a machine that
“simulates a bingo or slot machine” but easily concluded that “Dragon’s Ascent does not simulate
a bingo or slot machine.” (Order at 4.)

¢ This test is also sometimes referred to as the “skill v. chance test” or “the predominant factor
test.”
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(Order at 8.)" This finding established that playing Dragon’s Ascent is not “gaming” or “gambling”
and mandated a conclusion that the machine is not illegal under (2) or (3). See S.C. L. Enf’t Div.
v. 1-Speedmaster S/N 00218, 397 S.C. 94, 100, 723 S.E.2d 809, 812 (Ct. App. 2011); Allendale
Cnty. Sheriff’s Off- v. Two Chess Challenge 11,361 S.C. 581, 583, 606 S.E.2d 471, 472 (2004).

Nevertheless, the magistrate court engaged in further consideration of whether Dragon’s
Ascent is illegal under (2), as a machine required to be licensed under S.C. Code Ann. § 12-21-
2720 “and used for gambling.””® (Order at 9-12.) According to the magistrate court, § 12-21-2710
“logically prevents the owners of machines ... for the play of a game based entirely in skill, from
being used for gambling.” (Order at 9.) Therefore, the magistrate court reasoned, “the key issue”
is “whether any machine required to be licensed pursuant to § 12-21-2720 is used for gambling.”
(Order at 9-10 (emphasis in original).)

To answer this question, the magistrate court disregarded established precedent and looked
to Town of Mount Pleasant v. Chimento, 401 S.C. 522, 737 S.E.2d 830 (2012), even though it

acknowledged that Chimento “interpreted South Carolina’s ‘statutory’ definition of gambling in

7 The court appended to this analysis a lengthy footnote noting “that Dragon’s Ascent is a game
played predominantly in establishments that serve alcohol” and comparing “the successful play of
Dragon’s Ascent to the successful completion of standardized field sobriety tests in the DUI
context.” (Order at 8 n.3.) While it does not appear that this discussion impacted the magistrate
court’s application of the dominant factor test, it was nevertheless entirely improper. The
discussion is based not on evidence presented during the post-seizure hearing but rather on mere
speculation.

8 It is undisputed that Dragon’s Ascent is required to be licensed under S.C. Code Ann. § 12-
21-2720(A)(2), although it mistakenly was not licensed. (Email from Chris Murphy to Hon. Rad
Deaton, Aug. 5, 2022.) Moreover, Appellant agrees with the magistrate court that a machine’s
legality should not depend upon whether it is actually licensed or merely required to be licensed.
(Order at 9.) See also S.C. Code Ann. § 12-21-2736 (“The issuance of a license ... does not make
lawful the operation of any gambling machine or device, the operation of which is made unlawful
under the laws of this State.”); see also State v. One Coin-Operated Video Game Machine, 321
S.C. 176, 179, 467 S.E.2d 443, 445 (1996) (“It is clear ... that the Cherry Master is a machine
subject to licensing. However, this licensing requirement in no way affects the legality or
illegality of the Cherry Master.” (emphasis added)).
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the context of S.C. Code § 16-19-40.” (Order at 10 (emphasis added).) Despite this, the magistrate
court relied upon Chimento for the proposition that in all circumstances, not just under § 16-19-
40, “gambling/gaming depends not on the skill/chance ratio, but rather on the wager.” (Order at
10 (citing Chimento, 401 S.C. at 533, 737 S.E.2d at 838).) Based upon this novel “wagering” test,
even though the magistrate court held that Dragon’s Ascent was a game of skill, the court

concluded that it nevertheless violated § 12-21-2710 because players place wagers and win money,

13

and ... the amount of money the player stands to win directly correlates to the amount wagered.”
(Order at 11.)° Based on this reasoning, the magistrate court concluded:

[A]lthough Dragon’s Ascent is a game in which skill predominates, a
person "gambles" when money is wagered in so playing. To hold otherwise
would effectively legalize wagering and payouts for all games of skill,
including golf, basketball, and the like. The Dragon’s Ascent machine also
has several characteristics of gambling devices, including but not limited to
the free play feature, the meter which records the amount of points that are
redeemed, and the fact that the machine does not give change.

(Order at 12.)'° The magistrate court therefore held Dragon’s Ascent illegal under § 12-21-2710.

ISSUES ON APPEAL

1. Did the magistrate court err in applying Chimento to find Dragon’s Ascent
illegal, even though the court found that it is legal under the established
dominant factor test?

2. Did the magistrate court err in applying criminal statutes, without notice, in a
civil in rem proceeding?

3. Did the magistrate court err in finding that Dragon’s Ascent contains a free play
feature?

? There is nothing nefarious or hidden about this fact. As Mr. Farley explained in his expert
report, the amount awarded for capturing a dragon is determined by a set formula: “(Color Match
Value * Shot Cost) = Actual Reward.” (Farley Report at 21.) The “Color Match Value” is also
determined by a set formula. (Farley Report at 7.)

191n a brief paragraph, the magistrate court also found the Dragon’s Ascent machine illegal
under S.C. Code Ann. § 16-19-50, which prohibits a person from setting up, keeping, or using “[a]
machine or device licensed pursuant to Section 12-21-2720 and used for gambling purposes.”
Section 16-19-50 is not relevant to this in rem proceeding.
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STANDARD OF REVIEW

“An action for forfeiture of property is a civil action at law.” Gowdy v. Gibson, 391 S.C.
374, 379, 706 S.E.2d 495, 497 (2011) (quoting Pope v. Gordon, 369 S.C. 469, 474, 633 S.E.2d
148, 151 (2006)). On an appeal of a magistrate court’s judgment:
[T]he appellate court shall give judgment according to the justice of the
case, without regard to technical errors and defects which do not affect the
merits. In giving judgment the court may affirm or reverse the judgment of

the court below, in whole or in part, as to any or all the parties and for errors
of law or fact.

S.C. Code Ann. § 18-7-170; see also S.C. Code Ann. § 18-7-140 (on appeal from a magistrate
judge’s order, the circuit court “shall have the same power over its own determinations, and shall
render judgment thereon in the same manner, as the circuit court in actions pending therein,
without trial by jury”). “Sections 18-7-140 and 18-7-170 give the Circuit Judge sitting in an
appellate capacity the ability to make a determination in the same manner as Circuit Courts in trials
without a jury and to reverse a judgment for errors of fact even though the Circuit Judge may not
have had the opportunity to observe the demeanor of the witnesses.” Vacation Time of Hilton Head
Island, Inc. v. Kiwi Corp., 280 S.C. 232, 234, 312 S.E.2d 20, 21 (Ct. App. 1984); see Parks v.
Characters Night Club, 345 S.C. 484, 490, 548 S.E.2d 605, 608 (Ct. App. 2001) (“Section 18-7-
170 provides that on appeal from Magistrate’s Court, the Circuit Court may make its own findings
of fact.”).

“Determining the proper interpretation of a statute is a question of law” subject to de novo
review. Town of Summerville v. City of N. Charleston, 378 S.C. 107, 110, 662 S.E.2d 40, 41 (2008).
S.C. Code Ann. § 12-21-2710 is a penal statute and “when a statute is penal in nature, it must be
construed strictly against the State and in favor of the defendant.” State v. Blackmon, 304 S.C.
270,273,403 S.E.2d 660, 662 (1991). Moreover “[a]s a general rule, ... forfeitures are not favored

in the law or equity.” Ducworth v. Neely, 319 S.C. 158, 162,459 S.E.2d 896, 899 (Ct. App. 1995)
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(civil forfeiture action in drug related matter).

ARGUMENT

This Court should reverse the magistrate court’s Order. The only question presented to the
magistrate court was whether Dragon’s Ascent is illegal under S.C. Code Ann. § 12-21-2710."
The magistrate court correctly found that Dragon’s Ascent is a game of skill under the dominant
factor test. Under settled precedent, this finding conclusively establishes its legality under S.C.
Code Ann. § 12-21-2710—no further analysis was required. Therefore, it was error for the
magistrate court to go beyond this and consider whether the machine was illegal under a novel
“wagering” test derived from Chimento, which involved S.C. Code Ann. § 16-19-40, a criminal
statute. Whether a machine is illegal under S.C. Code Ann. § 12-21-2710 is an entirely different
question from whether an individual is guilty of a criminal offense by playing a specifically
enumerated game in a specifically enumerated place under § 16-19-40.

L. The Magistrate Court Erred in Finding Dragon’s Ascent Illegal Under Chimento

The long-settled law of South Carolina is that skill, as opposed to chance, is what
distinguishes a legal activity from illegal “gaming” or “gambling.” See Speedmaster, 397 S.C. at
99, 723 S.E.2d at 812. Stated another way, an activity that combines consideration, chance, and
reward is illegal, while an activity that combines consideration, skill, and reward is legal. See id.

The magistrate court correctly determined, under the dominant factor test, that Dragon’s
Ascent is a game of skill. (Order at 8 (“Based on the evidence presented at the hearing, the Court
finds that Dragon’s Ascent is a game in which skill predominates over chance.”).) The dominant

factor test has long been advocated by SLED, the Plaintiff in this matter. See Speedmaster, 397

T Although S.C. Code Ann. § 12-21-2712 authorizes an order of destruction under § 12-21-
2710 “or any other law of this State,” the State sought destruction of the machine only on the basis
that it violates § 12-21-2710.
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S.C. at 98, 723 S.E.2d at 811 (noting that “SLED advocates the adoption of the ‘dominant factor
test’”). This is also the standard advocated by the South Carolina Attorney General. See Op. S.C.
Atty Gen., 2002 WL 31341812, at *2 (S.C.A.G. Aug. 28, 2002) (“It is the opinion of this Office
as well as a majority of jurisdictions in the United States that the ‘Dominant Factor’ test is the
appropriate test to determine whether a game is a game of chance.”).

The magistrate court’s analysis should have stopped at this point. The Court of Appeals
has squarely held that if skill predominates over chance, no further inquiry is necessary to
determine the legality of the machine. See Speedmaster, 397 S.C. at 100, 723 S.E.2d at 812. In
Speedmaster, SLED contended—similar to its argument here—that whether a game is one of
chance is a separate question from whether the machine is “used for gambling.” The Court of
Appeals flatly rejected any such notion, holding that “the term gambling” as used in § 12-21-2710
“necessarily encompasses the element of chance.” Id. Consequently, if a game is not a game of
chance, the machine or device by definition is not “used for gambling.”

Ignoring this settled law, the magistrate court separately considered whether the Dragon’s
Ascent machine was “used for gambling” and adopted a novel “wagering” test to perform this
analysis. (Order at 10.) The magistrate court purported to derive this test from Chimento, citing

(113

that case for the proposition that “‘[w]hether an activity is gaming/gambling is not dependent upon
the relative roles of chance and skill, but whether there is money or something of value wagered
on the game’s outcome.”” (Order at 10 (quoting Chimento, 401 S.C. at 533, 737 S.E.2d at 838)
(emphasis added).)

The question of a machine’s legality under § 12-21-2710 was not presented in Chimento.

Rather, the appellants in Chimento were convicted of violating S.C. Code Ann. § 16-19-40 by

playing “cards” in a “house used as a place of gaming.” In a divided opinion, the Supreme Court
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reversed the circuit court order setting aside their convictions. Tracing the history of § 16-19-40,
the Supreme Court concluded that this particular statute applied to the playing of certain specified,
enumerated games (such as cards or dice) in certain specified, enumerated locations (such as a
kitchen, a barn, or a house used as a place of gaming), regardless of whether they were games of
chance or skill. See id. at 531, 737 S.E.2d at 836 (“[Section] 16-19-40 criminalizes the playing of
certain games and gambling.” (emphasis added)).

The majority’s opinion repeatedly makes clear that the Court was construing “gaming” and
“gambling” in the specific context of § 16-19-40; id. (“The circuit court ... [held] that ‘gaming’
as usedin § 16-19-40 applies only to betting on games of chance[.]” (emphasis added)); id. at 532,
737 S.E.2d at 837 (describing issue as “whether ... betting on a card game ... is unlawful gaming”
and citing, inter alia, § 16-19-40); id. (“Under the plain language of § 16—19—40, gambling on a
game of skill is a violation if that gambling is being done in a prohibited location.” (emphasis
added)); id. (“A violation of the gaming prohibition of § 16—19—40 does not depend on whether
the particular game involves more skill than chance.” (emphasis added)); id. (“[T]here is precedent
that indicates § 16—19—40 is concerned with wagering regardless of the skill involved in the game
wagered upon.” (emphasis added)); id. at 533, 737 S.E.2d at 837 (“We hold that one ‘games’
within the meaning of § 16-19-40 when money is wagered on Texas Hold’em, even though it is a
game in which skill predominates.” (emphasis added)); id.

That Chimento’s holding is limited to § 16-19-40—and specifically does not apply to § 12-
21-2710—becomes even more clear upon review of the concurrence written by Chief Justice Toal
and the dissent written by Justice Hearn, joined by Justice Kittredge. In her concurrence, Chief
Justice Toal criticized § 16-19-40 as “hopelessly outdated, as it applies to any gaming activity

(including all card games) played in a residential home whether wagering occurs or not.” /d. at
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538, 737 S.E.2d at 840.
Chief Justice Toal also “agree[d] wholeheartedly”” with the dissent’s conclusion that § 16-
19-40 is unconstitutionally void for vagueness because it delegates too much discretion to law
enforcement to decide whether the statute has been violated. /d. at 536, 737 S.E.2d at 839 (Toal,
C.J., concurring); see 547-552, 737 S.E.2d at 845-847 (Hearn, J., dissenting). She wrote, however,
that she joined the majority because “we cannot sever the language, ‘a house used as a place of
gaming,” from section 16-19-40 without striking the provision in its entirety,” which she feared
would “open the door wide to a/l heretofore illegal gaming practices in this state, including video
poker.” Id. at 537, 737 S.E.2d at 839-40 (Toal, C.J., concurring) (second emphasis added).
In her dissent, Justice Hearn explained why Chief Justice Toal’s concern was misplaced:
I cannot comprehend [Chief Justice Toal’s] concern that if any part of the
statute is held unconstitutional, a parade of horribles will ensue, including
the resurrection of video poker. The prohibition of video poker is found in
Section 12-21-2710 of the South Carolina Code (2000). This is a
completely separate section (and title) of the code and makes no reference
at all to section 16—19—40. In fact, it is entirely independent and separate

from the general gambling prohibitions involved here. Striking section
16—19—-40 in whole or in part would have no impact on section 12-21-2710.

Id. at 552, 737 S.E.2d at 848 (Hearn, J., dissenting) (emphasis added). Notably, the majority
opinion did not challenge Justice Hearn on this point. Indeed, § 12-21-2710 is never even cited in
the majority opinion.

That Chimento does not impact the application of § 12-21-2710 is confirmed by Richland
County Sheriff’s Department v. Awde, No. 2014-M0O-024, 2014 WL 3016205 (S.C. July 2, 2014)
(per curiam), decided by the same five justices who decided Chimento only two years earlier. In
Awde, the Court unanimously affirmed a magistrate court’s “finding that two ‘Chess Challenge II’

devices before it were legal games of skill.” /d. The parties’ briefs raised arguments concerning,
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inter alia, the “used for gambling” prong of § 12-21-2710.!2 If the Supreme Court had intended
Chimento to apply when determining the legality of a machine under § 12-21-2710, it surely would
not have issued an affirmance in Awde. The fact that the Court affirmed—in an unpublished, per
curiam opinion—strongly indicates that the “wagering” test used in Chimento does not apply to
the analysis of whether a game is legal under § 12-21-2710.

By importing Chimento into the analysis under § 12-21-2710, the magistrate court
improperly rewrote the statute to make skill games illegal. See Consumer Advocate for S.C. v. S.C.
Dep’t of Ins., 397 S.C. 599, 602, 725 S.E.2d 708, 710 (Ct. App. 2012) (“The court has no right to
add the words [the legislature] omitted, nor to interpolate them on conceits of symmetry and
policy.”). In essence, the magistrate court interpreted § 12-21-2710 to read, “Any games involving
wagering are prohibited.” But this interpretation renders virtually all of the language of § 12-21-
2710 as “surplusage, or superfluous,” in violation of elementary rules of statutory construction.
State v. Brown, 436 S.C. 505, 526, 873 S.E.2d 445, 456 (Ct. App. 2022) (‘A statute should be so
construed that ne word, clause, sentence, provision or part shall be rendered surplusage, or
superfluous.” (emphasis added)).

However, it is clearly established and widely accepted throughout the South Carolina legal

system that skill v. chance, not “wagering,” is the relevant test:'?

12 The briefs and other case materials are available at https://ctrack.sccourts.org/
public/caseView.do?csIID=50448 (last visited Oct. 18, 2022).

3 The magistrate court’s reliance (Order at 10-11) on Speedmaster’s footnote referencing
Chimento 1is grossly misplaced. The Speedmaster Court speculated only that the Chimento Court
might decide whether South Carolina will follow the dominant factor test or the pure chance test.
See Speedmaster, 397 S.C. at 98, 723 S.E.2d at 811 (“Neither test has been judicially adopted in
South Carolina.”). Speedmaster was not reversed by Chimento — and, indeed, remains controlling
precedent. Importantly, gambling’s three elements—*the offering of a prize, for payment of some
consideration, with the winner determined by chance”—remain unchanged. Darlington Theatres,
Inc. v. Coker, 190 S.C. 282, 2 S.E.2d 782 (1939).
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THE LEGISLATURE: S.C. Code Ann. § 3-11-100(2) (defining “Gambling” and
“gambling device” to mean “any game of chance”); S.C. Code Ann. § 12-21-3920(1)
(defining “bingo” or “game” as “a specific game of chance”); S.C. Code Ann. § 37-21-
20(5)(a) (defining “prize promotion” as “a sweepstakes or other game of chance”);

THE COURT OF APPEALS: SCDOR v. Meenaxi, Inc., 417 S.C. 639, 658, 790 S.E.2d
792, 802 (Ct. App. 2016) (“[T]he Department showed the Products Direct and Gift Surplus
machines contained games of chance in violation of section 12-21-2710][.]”);

THE CIRCUIT COURTS: Smith v. SLED, 2013 WL 8477943, at *2 (Anderson Cty. Ct.
Common Pleas, Nov. 6, 2013) (“[A]n apparatus is a gambling device where there is
anything of value to be won or lost as the result of chance[.]”);

THE ADMINISTRATIVE LAW COURTS: SCDOR v. Chestnut, 2021 WL 4822858, at
*6 (Oct. 8, 2021) (stating that “games of chance [are] prohibited by [S.C. Code Ann.] § 12-
21-2710”); and

THE ATTORNEY GENERAL: Op. S.C. Atty Gen., 2017 WL 4707542 (S.C.A.G. Oct.
11, 2017) (stating that “South Carolina gambling laws” prohibit “games of chance”).

b (13

In addition to being erroneous, if allowed to stand the magistrate court’s “wagering” test

could have widespread consequences because it states that all skill-based contests that require an

entry fee and offer a prize to the winner, such as golf and tennis tournaments, NASCAR races, and

other competitive events are illegal. (Order at 12 (noting that not adopting a “wagering” test

“would effectively legalize wagering and payouts for all games of skill, including golf, basketball,

and the like.”).) The magistrate court’s application of a novel “wagering” test utterly disregards

that “paying to play” a predominantly skill game, such as golf, tennis “and the like,” is an

established lawful practice in South Carolina:!'*

14

All of these activities are “pay to play” games, just like Dragon’s Ascent, which require

participants to pay money, either in the form of an entry fee or a deposit of coin or currency into a
slot, in order to be given the opportunity to play.
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I1.

Golf Tournaments:

o Country club golf tournaments, such as that conducted by the Berkeley County

Country Club: https://www.berkeleycc.com/25-uncategorized/40-invitational-3;

The Heritage Classic Golf Tournament:  https://www.heritageclassic
foundation.com/;

“Closest to the pin”-type contests: Op. S.C. Atty. Gen., 2011 WL 3918174, at *1
(S.C.A.G. Aug. 17, 2011) (stating that a golf promotion with $5.00 entry fee, where
the player who landed a golf ball closest to the pin would win up to $10,000 “is not
violative of South Carolina’s gambling laws” because the outcome was determined
by skill);

Auto Racing:

o The Southern 500: https://www.darlingtonraceway.com/events/2022-fall-nascar-

race/; and

Tennis tournaments:

o Credit One Charleston Open: https://www.creditonecharlestonopen.com.

The Magistrate Court Erred in Applying Criminal Statutes, Without Notice, in a Civil
Matter

The magistrate court’s order begins with the statement that the matter “comes before the

Court ... to determine whether possession of one (1) Dragon’s Ascent Video Gaming Machine

violates S.C. Code § 12-21-2710 or any other law of the State of South Carolina.” (Order at 1

(emphasis added).) Although S.C. Code Ann. § 12-21-2712 provides for destruction of a machine

if it is illegal under § 12-21-2710 “or any other law of the State of South Carolina,” the language

“or any other law of the State of South Carolina” is irrelevant. The only question is whether

Dragon’s Ascent is legal under § 12-21-2710, not any other statute. This is clear from the Order

of Destruction/Notice of Post-Seizure Hearing (“Notice”), which states that the Dragon’s Ascent

machine was before the court for a determination of whether it was “prohibited pursuant to S.C.

Code Ann. § 12-21-2710.” (Notice at 1.) The Notice then sets forth text of § 12-21-2710 and

concludes: “I find that the Defendant’s machine(s) are in violation of S.C. Code Ann. §12-21-2710
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and do hereby order their destruction.” (/d.)

Having seized the Dragon’s Ascent machine and ordered its destruction exclusively on the
grounds that it was prohibited under § 12-21-2710, it was manifestly improper for the magistrate
court to uphold the forfeiture on the basis of different statutes, S.C. Code Ann. §§ 16-19-40 and
16-19-50, that were never mentioned in the Notice, in addition to having no relevance to the issue
of the legality of Dragon’s Ascent.

Consequently, application of criminal statutes and analyses constitutes reversible error.

III.  No Evidence Supports the Magistrate Court’s Finding that Dragon’s Ascent Contains
a Free Play Feature

The magistrate court’s conclusion that Dragon’s Ascent is “used for gambling” under its
novel “wagering” test also opined that the “Dragon’s Ascent machine also has ... [a] free play
feature.” (Order at 12.) This statement was made without any explanation, support, or reference to
any evidence or testimony. The evidence presented at the post-seizure hearing, in fact,
demonstrates that Dragon’s Ascent does not have a free play feature. The magistrate court
apparently confused the game’s display of non-credit scoring “free shots” with a “free play
feature,” a term that has a specific meaning under South Carolina law.

A. Meaning of “Free Play Feature” Under South Carolina Law

South Carolina law requires licensing of, infer alia, “a machine for the playing of
amusements or video games, without free play feature.” S.C. Code Ann. § 12-21-2720(A)(2)
(emphasis added). In Revenue Ruling 16-4, the Department of Revenue provided the following
guidance:

A free play feature allows a person to play an entire game free of charge
where the free game is the same game the person would play if he had paid
to play the game. For example, a player may receive a free game after a
high score or after a number match where the last number of the player’s
score matches a number randomly selected by the machine (Score: 328,446,
Randomly Selected Number: 6).
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Revenue Ruling 16-4, 2016 WL 8794171 (S.C. Dep’t of Rev. May 17, 2016) (emphasis added).

B. Testimony Regarding the “Free Shot” Feature of Dragon’s Ascent

All three witnesses at the post-seizure hearing offered testimony related to the “free shot”
feature.

Mr. Farley, accepted without objection as an expert in evaluating gaming devices, testified
that the “free shots” feature is “just an entertaining way to add up to the prize that the player had
previously won by capturing a dragon that hadn’t been awarded yet.” (Hr’g Tr. 78:13-16.) As he
further explained:

A. So aplayer has captured a dragon and they have been entitled to a prize.
That prize has not yet been added to their credit meter.

The game has the ability to present that prize as free shots. The player then
will press the shoot button and hit various targets as they go by and doesn’t
have to pay attention to a color or anything like that because whatever they
hit is going to give them a monetary amount that will ultimately add up to
the prize that they became entitled to for the capturing of the dragon
previously.

Q. So for those shots the player still has no effect?

A. The player’s skill does have effect. They still have to aim and shoot and
the feature will continue until they hit a sufficient quantity of creatures to
add up to the prize that they became entitled to.

Q. Okay. But from the player’s perspective that’s just an illusion, correct?

A. You could call it that. I mean, I think the term I used was an entertaining
display.

(Hr’g Tr. 79:16-80:13 (emphasis added).)
Mr. Smith, who also testified without objection as an expert, testified:

Q. ... What is a free shot? If this machine says you get a free shot what
does that mean?

A. So a free shot is what we would call a bonus. Most video games are
some type of power-up players like. It’s exciting for them to get.
Technically it’s just another reward, a reward that you’ve already earned,
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where on this it’s just an entertaining view that reveals to the player their
reward they’ve already gotten.

It just hasn’t been shown to them yet. So basically it’s a pause in the game.
You’re still in your current last game. You shot a dragon. You won the
reward.

The reward now need[s] to be displayed to you. It’s a fun way for the player
to be able to see what they’ve already won.

(Hr’g Tr. 158:1-17 (emphasis added).) Thus, Mr. Smith—the person who designed Dragon’s
Ascent—testified that the “free shots™ feature is not a new game but rather is an entertaining
display that appears within the player’s current game.

Agent Wood, who was not familiar with Dragon’s Ascent and had played it only a few
times before it was seized, also testified regarding the “free shots” feature. His testimony was not
inconsistent with the testimony of Messrs. Farley and Smith, further demonstrating that the “free
shots” feature is not “an entire game free of charge.” Agent Wood testified that when the “free
shots came up ... I was shooting and nothing was being deducted from my point — my credit
value:” He continued:

Q. Did you win anything or hit anything on the free shots?

A. Yes.

Q. Okay. You hit some dragons on your free shot. Did you win any credits
from making those hits?

A. Ibelieve I did.
Q. Are you sure about that?
A. I’m not sure. I’m not completely sure but.

Q. Indeed the free shot — all that did was just allow you to see on the
machine what you had already won? True or false.

A. Idon’t recall that. That was — the first I’ve heard of that was today.
Free shots, I saw free shots on the screen when I did play. At that moment
I focused on my credit value and my gun. Okay.
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I wanted to see if anything was being deducted. To me if nothing is deducted
when [ hit the shoot button then I was getting a free shot. That’s what was
occurring. [ was not having any credits being deducted from my total credit
value when I selected the shoot button during the free shot mode.

(Hr’g Tr. 148:12-149:11 (emphasis added).)

The testimony of these three witnesses—including two experts, one of whom actually
designed and developed Dragon’s Ascent—establishes without equivocation that Dragon’s Ascent
does not have a “free play feature.” A “free play feature” is one that “allows a person to play an
entire game free of charge.” Revenue Ruling 16-4 (emphasis added). The “free shots” feature of
Dragon’s Ascent does not meet the definition of the Revenue Ruling because it is merely an
interlude within an existing game that provides an entertaining way for previously earned credits
to be displayed to the player."

Agent Wood accurately observed that “nothing is deducted when I hit the shoot button”
when the “free shots” feature is active. (Hr’g Tr. 149:6-7.) But what he failed to understand is that
no additional credits are earned when a player captures a dragon with a free shot. This is the critical
difference between a free shot and a free play. With a free play feature, the player plays a game
free of charge (i.e., the player’s shots do not cause the player’s credits to be deducted to pay for
the shot) but may earn additional credits by successfully capturing a dragon. By contrast, the “free
shot” feature of Dragon’s Ascent is only an entertaining display that shows the player the amount
of credits previously earned—the player earns no additional credits when taking free shots even
though a dragon may be captured with a free shot.

CONCLUSION

In summary, the magistrate court committed reversible error in:

15 When most dragons are captured, the credit earned as a result of that capture is immediately
displayed. When certain dragons are captured, the “free shots” feature is used to display to the
player the credit just earned when that dragon was captured.
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1. After making the correct and dispositive finding that “Dragon’s Ascent is a
game in which skill predominates over chance” (Order at 8), nevertheless
finding the machine illegal under an improper “wagering” test derived from

Chimento,

2. Applying criminal statute standards, without notice, in a civil matter; and

3. Erroneously finding that the game contains a free play feature.

Accordingly, the Order should be reversed and the machine be deemed lawful.

October 24, 2022
Greenville, South Carolina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) Civil Action No.: 2022-CP-08-02026
COUNTY OF BERKELEY )
1 Dragon’s Ascent Video Gaming Machine; )
SC Games of Skill, LLC, )
)
Appellants, ) RESPONDENT’S INITIAL BRIEF
) IN SUPPORT OF THE
V. ) DESTRUCTION OF AN ILLEGAL
) GAMBLING DEVICE
South Carolina Law Enforcement Division )
(SLED), )
)
Respondent. )
INTRODUCTION

The trial court in this matter, the Honorable Rad S. Deaton correctly applied South Carolina
law in finding that the device at issue is an illegal gambling device. As far back as 1929 the South
Carolina Supreme Court acknowledged that a “machine is a gambling device where its operation
is such that, although the player in any event will receive something, he stands a chance to win

something in addition.” Harvie v. Heise, 150 S.C. 277, 148 S.E. 66, 68 (1929) quoting 27 C. J.

989. The Magistrate correctly found that the credible evidence presented at trial demonstrated
clearly that players can and do gamble on this device. SLED Special Agent Ryan Wood, the lead
agent on this case, testified that he personally wagered and gambled on this device during each of
his three undercover operations at the location in question. Specifically, Wood testified that he
“put money in” this Dragon’s Ascent machine, that he “wagered different amounts™ during his
play, that “the more you wagered the more you stood to win if you were successful destroying that
particular dragon”, and that he “sometimes walked away with more money”. (Tr. p. 94). As such,
the Magistrate correctly found that the evidence at trial established not only that individuals can

gamble on this device, but that players did in fact gamble on this device.
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Notably, the stated “Goal” of the entire game is to, “Shoot dragons to win credits! Credits
are redeemable for cash.” (Help Screen). Appellants’ witness Nick Farley specifically
acknowledged not only that “the machine is designed to make money and be entertaining”, but
also that players “can come out with more money than they came in with”. (Tr. p. 58). To that
end, S/A Wood specifically acknowledged:

This -- this game is pretty simple to me. I could put in whatever amount of money

I want to put in and I have the chance to win more money than that. That’s gambling

to me. If I can put in a dollar and I’m able to win $20 that’s gambling. I’'m also

able to lose that. So you’re able to lose or you might win. You’re gambling your

money and that is -- to me that’s the point of this game. If there was no chance of

winning money at this game I don’t see any entertainment value for bar patrons. I

see there’s games all over bars that don’t offer payouts and they’re not getting paid.

When I go in a bar and a game is getting played like this and they’re winning money

but they’re playing it because they’re — it’s a gambling. Gambling is —well, its

addiction, right? So that’s been proven that people have addictions to gambling,

but that’s what makes it fun.

(Tr. p. 121).
GAMBLING IN SOUTH CAROLINA

The Magistrate Judge correctly applied decades of legal precedent in South Carolina and
acknowledged that the skill/chance distinction DOES NOT MATTER for gambling purposes on
a device in South Carolina. In 2012, in the landmark case of Town of Mount Pleasant v. Chimento,
the South Carolina Supreme Court conclusively interpreted South Carolina’s “statutory” definition
of gambling and provided binding precedent on this issue. 401 S.C. 522, 737 S.E.2d 830 (2012),
reh’g denied (Jan. 10, 2013). In Chimento, the Supreme Court indicated that the “statutory
meaning of the word ‘gambling’ in South Carolina includes games in which skill outweighs
chance.” Id. at 837 (emphasis added). The Court also specifically acknowledged that, “[w]hether

an activity is gaming/gambling is not dependent upon the relative roles of chance and skill, but

whether there is money or something of value wagered on the game’s outcome.” Id. at 838.
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Clearly, this interpretation applies to the statutory word “gambling” that exists in S.C. Code
Ann. § 12-21-2710. South Carolina law separately prohibits both “device[s] licensed pursuant to
Section 12-21-2720 and used for gambling” and “device[s] pertaining to games of chance of
whatever name or kind.” However, these are separate and distinct categories of illegality that must
be interpreted as such. “[W]e must read the statute so ‘that no word, clause, sentence, provision
or part shall be rendered surplusage, or superfluous,” for ‘[tlhe General Assembly obviously
intended [the statute] to have some efficacy, or the legislature would not have enacted it into

law.””” Senate by & through Leatherman v. McMaster, 425 S.C. 315, 322, 821 S.E.2d 908, 912

(2018). The Appellants incorrectly attempt to combine these separate categories, which would
improperly render the word gambling in S.C. Code Ann. § 12-21-2710 superfluous.

In following the precedent set forth in Chimento, the Magistrate correctly acknowledged
that the determination as to whether this machine is an illegal gambling device does not turn on
the relative ration of skill versus chance, rather it turns on existence of a wager. As the Magistrate
noted, this device has a “Raise your cost” button that directly facilitates the player’s ability to
wager on the device. (Tr. pp. 92-3). Special Agent Wood specifically testified that he “cycled
through the raise your shot cost button”, which allowed the player to select his wager between
$.10, .20, .50, 1.00, or 2.00 per shot. (Tr. p. 92). Wood acknowledged specifically that “it was
obvious that was some type of wager button.” Id. Wood further testified that he was able to
continuously wager on the Dragon’s Ascent device and that “the more you wagered the more you
stood to win if you were successful destroying that particular dragon.” (Tr. p. 94). Specifically,
Wood noted “I noticed that if [ was wagering ten cent and selected the small pink dragons going
across the screen and was successful destroying it then I would get 60 cents. If I moved my bet to

20 cents I would -- for that same dragon [ would get a $1.20.” (Tr. p. 94).
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Ultimately, Special Agent Wood confirmed unequivocally that he “put money in” this
Dragon’s Ascent machine, that he “wagered different amounts”, that “the more you wagered the
more you stood to win if you were successful destroying that particular dragon”, and that he
“sometimes walked away with more money”. (Tr. p. 94). Moreover, Wood testified that he also
witnessed other players winning money on the play of this device. (Tr. p. 120). As such, Special
Agent Wood’s testimony established that an individual can wager and, thus, gamble on this device

rendering it an illegal gambling device prohibited by § 12-21-2710. See Town of Mount Pleasant

v. Chimento, 401 S.C. 522, 737 S.E.2d 830 (2012), reh’g denied (Jan. 10, 2013).

The testimony of Appellants’ witness Brock Smith also demonstrated this point. The
Appellants submitted a number of “redemption tickets” from games that Mr. Smith testified to
having played and “won”. However, the amounts Smith won on virtually every one of those plays
were different ranging from $20.08 (on $20.00) to $99.00 (on $40.00) (Tr. pp. 170-71). In
addition, at trial, Mr. Smith played several games during which his wager amount was different.
On one play, he wagered $2.00 and turned his $20.00 “in to $78” with a single shot (Tr. p. 175).
However, on two other plays with a smaller wager, his result was turning is $20.00 into $20.20.
(Tr. p. 176-77). This was the same player playing two games at virtually the same time, employing
the same “skill” and “abilities, yet receiving different amounts of money based on the size of the
wager involved and the board made available by the machine. Ultimately, this was direct evidence
that the size of the wager affects the amount to be won rendering this is an illegal gambling device
in South Carolina. The Magistrate ultimately correctly held that the “credible evidence before the
Court supports the conclusion that money or something of value is wagered on the outcome of
each Dragon’s Ascent ‘play’ and players do so with the expectation of a larger regards upon further

play.” (Order pp. 11-12). This is illegal gambling in South Carolina.
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HISTORY AND APPLICABILITY SECTION 12-21-2710
As noted above, as far back as 1929 the South Carolina Supreme Court has acknowledged
that a “machine is a gambling device where its operation is such that, although the player in any

event will receive something, he stands a chance to win something in addition.” Harvie v. Heise,

150 S.C. 277, 148 S.E. 66, 68 (1929) quoting 27 C. J. 989. The South Carolina Supreme Court
has also noted that it “consistently has deferred to the Legislature’s determination of which gaming
devices must be sacrificed for the public welfare. Furthermore, forfeiture serves a deterrent
purpose both by preventing the further illicit use of the property and by imposing an economic

penalty, thereby rendering the illegal behavior unprofitable.” Westside Quik Shop, Inc. v. Stewart,

341 S.C. 297, 303-4, 534 S.E.2d 270, 272 (2000) overruled on other grounds by Byrd v. City of

Hartsville, 365 S.C. 650, 620 S.E.2d 76 (2005).
S.C. Code Ann. § 12-21-2710 is the South Carolina Legislature’s determination of the
types of machines and devices that are illegal to possess or operate in South Carolina. It states:

SECTION 12-21-2710. Types of machines and devices prohibited by law;
penalties.

It is unlawful for any person to keep on his premises or operate or permit to be kept
on his premises or operated within this State any vending or slot machine, or any
video game machine with a free play feature operated by a slot in which is
deposited a coin or thing of value, or other device operated by a slot in which is
deposited a coin or thing of value for the play of poker, blackjack, keno, lotto,
bingo, or craps, or any machine or device licensed pursuant to Section 12-21-
2720 and used for gambling or any punch board, pull board, or other device
pertaining to games of chance of whatever name or kind, including those
machines, boards, or other devices that display different pictures, words, or
symbols, at different plays or different numbers, whether in words or figures or,
which deposit tokens or coins at regular intervals or in varying numbers to the
player or in the machine, but the provisions of this section do not extend to coin-
operated nonpayout pin tables, in-line pin games, or to automatic weighing,
measuring, musical, and vending machines which are constructed as to give a
certain uniform and fair return in value for each coin deposited and in which there
is no element of chance.... (emphasis added).
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In interpreting this statute, as with all statutes, the cardinal rule of statutory construction is

to ascertain the intent of the legislature and to accomplish that intent. Hawkins v. Bruno Yacht

Sales, Inc., 353 S.C. 31, 39, 577 S.E.2d 202, 207 (2003). And the true aim and intention of the

legislature controls the literal meaning of a statute. Greenville Baseball v. Bearden, 200 S.C. 363,

20 S.E.2d 813 (1942). The South Carolina Supreme Court acknowledged the true aim and intent

in passing § 12-21-2710 in Westside Quik Shop v. Stewart, indicating:

[f]inally in an extra session called by the Governor in June 1999 S.C. Act No. 125
providing for a November referendum to be held statewide to decide the fate of
video gaming. Voters would be asked whether cash payouts for video gaming
machines should continue to be allowed after June 30, 2000. If voters answered
“no,” Part 1 of the Act would become effective July 1, 2000. This part of the Act
repeals § 16-19-60, which allows nonmachine cash payouts, and amends S.C.
Code Ann. § 12-21-2710 (2000) to remove the exception for video gaming
machines, thereby rendering the possession of these machines
illegal.... Further, under S.C. Code Ann. § 12-21-2712 (2000), these machines are
then subject to forfeiture and destruction by the State.... Before the referendum was
held, an action was brought challenging its constitutionality. After taking the case
in our original jurisdiction in October 1999, this Court struck down the referendum,
but severed it from the remaining parts of the Act. Specifically, we found Part I,
which bans the possession or operation of these machines, to be a free standing
legislative enactment and therefore valid. Joytime Distrib. and Amusement Co. v.
State, 338 S.C. 364, 528 S.E.2d 647 (1999). Accordingly, on July 1, [2000] under
§ 12-21-2710 and -2712, these machines will become contraband subject to
forfeiture and destruction regardless of their use or operability.

341 S.C. 297, 301-2, 534 S.E.2d 270, 272 (2000). (emphasis added).
The Supreme Court has also indicated that

The plain language of the statute makes clear the legislature’s intent to outlaw
mere possession of such machines. The statute makes it unlawful “for any
person to keep on his premises or operate” certain gambling machines.
S.C.Code Ann. § 12-21-2710 (Supp.1998) (emphasis added); see also State v.
Appley, 207 S.C. 284, 288, 35 S.E.2d 835, 836 (1945) (possession of a machine is
a violation in itself, separate from the crime of operation). The circuit court
correctly ruled possession of these machines is illegal, regardless of their
intended use or operation.
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338 S.C. at 187-89, 525 S.E.2d at 878-79 (2000) (emphasis added). As such, the mere capability
that players can gamble on this device renders it illegal in South Carolina. In this matter, this
credible evidence demonstrated not only a mere capability, but actual gambling on the device.
The appellants would have this Court construe S.C. Code Ann. § 12-21-2710 to allow
individuals to gamble on the device so long as a game’s designer or an expert witness was capable
of “winning” some nominal amount on the device every time. This would essentially nullify the
word gambling in S.C. Code Ann. § 12-21-2710 and result in the judicial legalization of gambling
on devices in South Carolina. This is a manifestly absurd result that flies in the face of the clear
intent of the South Carolina Legislature. South Carolina law clearly prohibits the “mere
possession” of machines on which individuals can gamble — like this Dragon’s Ascent machine.

State v. 192 Coin-Operated Video Game Machines, 338 S.C. at 188—89. As such, the Magistrate

correctly rejected this argument finding that “although Dragon’s Ascent is a game in which skill
predominates, a person ‘gambles’ when money is wagered in so playing. To hold otherwise would
effectively legalize wagering and payouts for all games of skill, including golf, basketball, and the
like.” (Order p. 12). In addition, the Magistrate correctly noted that “while Dragon’s Ascent is a
game that requires a high degree of skill to master its complexities, the Court believes it is a game
designed to make money for the “house,” not the payer, in the context of regular game play, and
brings with it the dire concerns referenced by Chief Justice Toal in her concurring opinion in
Chimento, infra.” (Order p. 8 fn. 3). As noted by the Supreme Court, “[i]n construing a statute,
this Court will reject an interpretation when such an interpretation leads to an absurd result that

could not have been intended by the legislature.” Lancaster Cty. Bar Ass’n v. S.C. Comm’n on

Indigent Def., 380 S.C. 219, 222, 670 S.E.2d 371, 373 (2008). Thus, the Magistrate’s rejection of

the absurd result of the judicial legalization of gambling should be affirmed.
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ACTUAL PRACTICAL OPERATION OF THE DEVICE

In South Carolina, the true test for determining the legality of a device comes from viewing
the device as it is played and as it is capable of being player by ALL potential players — not just
technical experts. To that end, this Court must consider this device as it can be played by players
of all educational levels and gaming backgrounds — or the lack thereof. It is axiomatic that this
device is capable of being played by the illiterate, uneducated, and unsophisticated. Therefore,
this device must be analyzed in this specific context. This accords with the South Carolina
Supreme Court’s mandate “not to inquire into the theoretical possibilities of the scheme, but to

examine it in actual practical operation.” Darlington Theatres v. Coker, 190 S.C. 282, 2 S.E.2d

782, 787 (1939).

In considering this actual practical operation standard, it is noteworthy that the Appellants
offered no testimony or evidence whatsoever at trial from any witness who ever actually witnessed
anyone playing this machine in LG’s By the Creek. Nor did the Appellants offer any testimony
or evidence from any witness who had ever even been to this location. (Tr. pp. 40, 57, 85).
Specifically, defense expert Nick Farley acknowledged that he had “never been to LG’s by the
Creek”, that he had “not seen patrons at LG’s by the Creek play”, and that he had “not observed
patrons play the game.” (Tr. p. 40). Rather, the Appellants would have the Court view this machine
in the isolation of its capabilities as played only by a technical expert witness and the game’s
designer — not how it is actually played by the machines target audience — restaurant and bar
patrons. However, this Court cannot so limit its analysis. Rather, this device must be analyzed
through the perspective of all actual potential players for the location in question — regardless of

their literacy level, education level, skill level, or gaming background.
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To that end, at trial, SLED offered the testimony of Special Agent Wood who personally
went to LG’s By the Creek and not only played this machine in this location, but also witnessed
others playing this device at this location. (Tr. p. 120). In truth, Special Agent (S/A) Wood is
more representative of an actual player in this location than either of the defense witnesses because
S/A Wood’s testimony demonstrates actual play on this machine in LG’s By the Creek. In that
regard, S/A Wood testified that when he played the machine the first time, he did not “see” or
“read” any rules or learn of the existence of the “Help Screen” prior to his initial play session on
the device. (Tr. p. 90). Rather, S/A Wood testified that he inserted money into the machine,
familiarized himself with the buttons on the console, and began playing by shooting at a dragon
on the screen. (Tr. pp. 91-2). During this “real-world” actual game play, Wood testified that his
results were “totally random and based on what the machine itself wanted to do at any particular
time during the game. I employed the same strategies as I played, shot at the same dragons on
purpose the same amount of times because -- and different -- I got different results each time.” (Tr.
p. 108). From Wood’s perspective, any skill he tried to use was “eliminated by the computer
itself” and that the computer controlled the outcome of his play more than he did. (Tr. p. 109).

Notably, reading the “Help Screen” is certainly not an actual pre-requisite for play. Rather,
the only pre-requisite is the insertion of money into the device and signaling that the player is over
18. (Tr. p. 174). It is similarly obvious that players may not have the education level sufficient to
read the “Help Screen” much less comprehend these rules or apply them judiciously. Players may
also simply ignore the existence of the rules choosing instead to “point and shoot” at dragons for
the chance to win money — just like S/A Wood did at times. (Tr. p. 93). Accordingly, any capability
of the device that requires comprehension of the “Help Screen” has no bearing on the outcome in

this matter.
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Further, despite not reading the “Help Screen”, S/A Wood testified that he was able to
wager on this device. He testified that he “cycled through the raise your shot cost button”, which
allowed the player to select his wager between $.10, .20, .50, 1.00, or 2.00 per shot. (Tr. p. 92).
Wood acknowledged specifically that “it was obvious that was some type of wager button.” /d.
He testified specifically that he wagered “ten cent first. Then I took the joystick -- moved the
joystick around. I noticed the gun moved around with the joystick. I then moved the joystick, hit
the shoot button. I shot it. A projectile came out of the gun. I struck a dragon on the screen and
nothing happened except for that ten cents was deducted from my total value of $20. So at that
point I was down to $19.90.” (Tr. p. 93). S/A Wood further testified that he was able to
continuously wager on the Dragon’s Ascent device and that “the more you wagered the more you
stood to win if you were successful destroying that particular dragon.” (Tr. p. 94). Specifically,
Wood noted “I noticed that if [ was wagering ten cent and selected the small pink dragons going
across the screen and was successful destroying it then I would get 60 cents. If I moved my bet to
20 cents I would -- for that same dragon [ would get a $1.20.” (Tr. p. 94).

In addition, while admitting that he did not hit every dragon he aimed at, Wood
acknowledged that when he hit one “you could win or you may not win” and successfully hitting
dragons did not result in capturing dragons every time. Id. Specifically, Wood noted, “[i]f | was
successful in shooting or capturing it with four shots the first time and I did the same thing the
second time and shot four shots it may not die then. It may have died on the third shot time this
time or it may have taken 16 shots. There was just no way to know how many shots it took to kill
that particular type of dragon.” (Tr. p. 103). Ultimately, Wood acknowledged that he “never had
any idea how many shots it took to destroy any type of dragon.” (Tr. p. 101). When played by a

South Carolina bar patron, this clearly is a gambling device in violation of South Carolina law.
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Wood also acknowledged an instance where he intentionally tried to lose to deplete his
winnings after a printer malfunction. He noted:

I started hitting the shoot button just to get rid of the money real quick. It was going
down. Then I noticed all of a sudden I won money from shooting something off the
screen. So the bullets would go off the screen. Something -- it was hitting some
dragon and I was getting awarded money. So I actually made money when I was
trying to lose on purpose. Then eventually I was able to lose all the money back to
Zero.

(Tr. p. 108). Wood further testified that he went to LG’s By the Creek a second time in an
undercover capacity to play the Dragon’s Ascent device. However, having played once before did
not affect the outcome of his play. Rather, when asked if he was more skillful during his second
play, Wood answered:

I wouldn’t say skillful at all. I would say I -- now, after you play the game you’re
obviously going to see different dragons and you’re going to -- and if you play it
long enough you’re going to see the different boards. So you will see that. But as
for the way I played I played the exact same way. ...

It’s basically the same results. Fluctuation in winnings and losing, nothing based
on the way I was playing. I -- if [ won I would try to do the exact same thing the
next time and I wouldn’t win.

(Tr.p. 109). S/A Wood also testified that he employed different play strategies to no avail. During
his third undercover operation, Wood noted:

The third time I tried to go through each scenario again. I mean, I’'m there to play
the game and to -- and to really look at it. So I did the single-shot mode whereas
you’re aiming and shooting. I did the lock-on mode again. I then set the gun, aimed
just at the middle of the screen and turned my head and shot --... -- with my eyes
closed basically. ...

I won in every scenario. I lost in every scenario. Nothing, I mean, definitive. I
employed the same strategies just like I had done before. If I was able to shoot a

particular color dragon I would look for that same dragon again, employ the same
strategy and get different outcomes.

(Tr. p. 114-5).
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S/A Wood testified that he had played this device “at least eight hours™ in total and that,
although he employed similar skill during these hours of play, he did not get the same results with
each play. (Tr.p. 119). Specifically, Wood noted:

I wanted to use all the strategies and see if I got a different outcome by using this
strategy versus this strategy. So I did the single-shot mode. It’s not a care in the
world of color matching at all. Just shooting, aiming at something and shooting it.
Every type of dragon was on the screen.

I then used that same single-shot mode and I would pick out a certain dragon,
shoot it until I destroyed it. I would take -- [ would note how many times it might
take. It took five times to shoot the green dragon. I would then do that again. That
same dragon would come back on the screen. I would shoot again. It might take
10 times or might take 15 times before I was able to destroy it again.

S/A Wood also acknowledged:

This -- this game is pretty simple to me. I could put in whatever amount of money

I want to put in and I have the chance to win more money than that. That’s gambling

to me. If I can put in a dollar and I’m able to win $20 that’s gambling. I’'m also

able to lose that. So you’re able to lose or you might win. You’re gambling your

money and that is -- to me that’s the point of this game. If there was no chance of

winning money at this game I don’t see any entertainment value for bar patrons. |

see there’s games all over bars that don’t offer payouts and they’re not getting paid.

When I go in a bar and a game is getting played like this and they’re winning money

but they’re playing it because they’re — it’s a gambling. Gambling is —well, its

addiction, right? So that’s been proven that people have addictions to gambling,

but that’s what makes it fun.

(Tr. p. 121).

Ultimately, S/A Wood confirmed unequivocally that he “put money in” this Dragon’s
Ascent machine, that he “wagered different amounts”, that “the more you wagered the more you
stood to win if you were successful destroying that particular dragon”, and that he “sometimes
walked away with more money”. (Tr. p. 94). Moreover, Wood testified that he also witnessed
other players winning money on the play of this device. (Tr. p. 120). As such, Special Agent

Wood’s testimony establishes that an individual can gamble on this device rendering it an illegal

gambling device prohibited by § 12-21-2710. As such, the Magistrate should be affirmed.
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GAMBLING FEATURES AND FREE PLAY FEATURE ON THIS DEVICE

As the Magistrate Judge ultimately noted, this device has the features indicative of a
traditional gambling device. The “Rainbow Dragon” progressive jackpot function, the hard
meters, and devices lack capability to dispense change are precisely that. The testimony in this
case established that the “prize” available for capturing the “Rainbow Dragon” is presented on the
screen as a specific dollar amount. In fact, this is the only visible amount a player can see on the
screen. In addition, it is undisputed that this amount increases progressively based on “all shots
fired by all players and a percentage of all shots fired directly at the dragon.” (Farley Report p.
18). S/A Wood testified that the amount for the Rainbow Dragon during his first operation was
“$614.” (Tr. p. 96). During his second, the amount was in the “$700 range”. (Tr. p. 110). During
his final time, the amount was “$1,555.41”. (Tr. p. 115). In court, the amount of the Rainbow
Dragon was “1,783”. (Tr. p. 52).

Moreover, the evidence demonstrated that a player’s ability to win this jackpot on this
device varies randomly based on prior plays by prior players. To that end, Nick Farley indicated
that “[a]ny player that walks up there may not know how many shots may have already hit that
dragon and what its health may be.” (Tr. p. 63). Further, Farley indicated that “any subsequent
shots, whether it’s by the same player or different player, will continue to deplete the heath of a
dragon.” (Tr. p. 64). As such, every individual player’s ability to win the jackpot is contingent on
random number of players that have played this device prior to that date and how successful (or
unsuccessful) those prior players may have been in depleting the health of the Rainbow Dragon.
This would mean that this random figure (number of prior players and number of prior play) affects

not only to the value of the maximum prize, but the number of shots it takes to win that prize.
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Interestingly, when directly asked the number of shots it would take to capture the Rainbow
Dragon, Nick Farley answered as follows:

I don’t know. I don’t have that answer. I don’t have that formula readily available.

I know that the color of the number of the prize indicates the percentage of the

overall prize that will be awarded which then determines how many — how many

direct color match shots it would take to win the prize and the color match is

important because if you don’t exactly match the color you don’t get the full

strength of a shot. You get — you may only get a partial strength of a shot which

means it will take more shots to deplete the health of the dragon and capture it.

(Tr. pp. 53-4). When asked how many shots it would take to win the approximately $700 available
during one of S/A Wood’s undercover plays, Farley answered “I don’t know that answer.” (Tr. p.
54). When asked how many shots it would take to win the “1,783” visible on the date of the
hearing, Farley answered “I’m not certain.” (Tr. p. 54). If the defense’s own expert witness, with
35 years of experience in the industry, can’t say how many shots it will take to capture the Rainbow
Dragon, it is unrealistic to believe that any bar patron at LG’s By the Creek would be able to
calculate this amount.

Moreover, Mr. Farley acknowledged that a player would have to have “sufficient education
to do the math that would be required”, and that it would take “calculations” and “multiplication
to do that.” (Tr. p. 66-7). However, S/A Wood who has a college degree, testified that he had no
way of knowing how many shots it would take to capture any of the dragons on the screen or what
he stood to win if he did capture one. (Tr. p. 93). He also testified that he could not ascertain the
value of any of the dragons he saw on the initial screen he played, and that he had no way of
knowing which screens or which dragons would be coming at any subsequent time. (Tr. p. 91).

As a result, Wood testified that the outcome of his play was “totally random and based on what

the machine itself wanted to do at any particular time during the game.” (Tr. p. 108).
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Moreover, the device has hard meters whose only function is to track the money taken in
versus the money paid out. Nick Farley specifically acknowledged that the machine has “meters
to track how much money has been inserted and how much money has been redeemed.” (Tr. p.
58).

The “free play” functionality of this device is also problematic. Since the 1999
amendments, South Carolina law prohibits all video game machines with a free play feature
operated by a slot in which is deposited a coin or thing of value. See S.C. Code Ann. § 12-21-

2710; Westside Quik Shop v. Stewart, 341 S.C. 297, 301-2, 534 S.E.2d 270, 272 (2000) overruled

on other grounds by Byrd v. City of Hartsville, 365 S.C. 650, 620 S.E.2d 76 (2005). The “Help

Screen” on this Dragon’s Ascent device specifically advertises “Free Shots” to players. (Help
Screen). In fact, this screen specifically indicates that “Capturing this dragon rewards free shots”
and that “Free shots will capture multiple dragons for a limited time when accurately aimed and
timely fired”. Id. Mr. Farley acknowledged this by stating “’[t]his device has the capability of
taking a prize that was earned by a patron that had not been awarded and presenting it to the player
in a form that appears they have free plays.” (Tr. p. 78). Farley further testified that “a player has
captured a dragon and they have been entitled to a prize. That prize has not yet been added to their
credit meter. The game has the ability to present that prize as free shots.” (Tr. p. 79). This free
play functionality - standing alone - renders this device illegal in South Carolina. See S.C. Code
Ann. § 12-21-2710. The Magistrate Judge correctly acknowledged that this device contains all of
the hallmarks of gambling characteristics also noting that this device does not provide change.

(Order p. 12).
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In addition, the fact that certain players can win something on single shots every time is
ultimately of no consequence. There are only three “One Shot Captures” or “One-Shot Dragons”
in the entire game. (Farley Report p. 13). These dragons are not available at all times during play.
This means that most of the dragons on the screen at virtually all times require more than one shot,
which requires a player to commit more money to “win”. For a player who has not read the rules
— like S/A Wood during his first play — the player may never know of the existence of these
dragons. (Tr. p. 90). As such, because this device can be played without a player ever knowing of
the existence of one-shot dragons, their existence is not determinative to the analysis.

Moreover, from a realistic player’s perspective, the device’s algorithm ultimately dictates
the outcome of each and every single play on this machine. Simply put, the overall maximum
possible outcome of each play is set by the machine before any player takes any action of any kind.
Further, a player’s knowledge, skill, dexterity, or abilities absolutely cannot improve the overall
result because this is entirely controlled by the algorithm of the machine.

The evidence at trial showed that successfully shooting dragons does not always result in
capture. Rather, a player can play successfully — can select, target, and correctly “hit” a dragon
without capturing it. Successful play in this instance does not equal winning money. Moreover,
a non-expert player cannot know how many successful “hits” it will take to successfully capture a
dragon at any given time — often rendering multiple successful “hits” on dragons unsuccessful.
Even further, successfully capturing identical dragons can result in different returns to the player.
In that regard, a player can target two identical dragons, employ the same “skill”, deploy the same
number of “shots”, and receive a different result determined entirely at random by the machine.
Similarly, two players employing the same “strategy’ using the same “skill” and hitting identical

dragons will achieve different results.

16

075



Further, not all prizes are available at all times and players cannot truly know what prizes
may are available at any given time. As such, the total amount that a player can win on any
individual shot or any individual board is entirely contingent on the board offered by the machine’s
algorithm, which, from an unsophisticated players’ perspective, appears to be random. Simply
put, when an unskilled or unsophisticated player walks up to the machine for the first time, every
board selection appears random from the player’s perspective. Further, even if a player can
somehow anticipate what may be available on a future board, this is ultimately irrelevant. The
South Carolina Supreme Court has indicated that it “is also generally held that, even if the
machine indicates in advance exactly what it will dispense, it is none the less obnoxious to the
law, for the reason that the player does not gamble upon the immediate returns for the coin

deposited but on the chance that a profit will be shown on the next play.” Harvie v. Heise, 150

S.C. 277, 148 S.E. 66, 68 (1929) (emphasis added).

In addition, on each and every play, this machine is designed such that the higher valued
targets the machine has made available are not truly available unless the player wagers a high
enough amount to destroy them. If a player can only win by paying a certain amount of money,
the player’s skill is ultimately irrelevant. In addition, this machine has a “Lock On” setting
whereby the machine itself will randomly target items for the player, thus removing any true “skill”
needed to play and win. The deployment of this feature removes player control over which target
the machine selects from similarly situated targets that may be on the screen. In this setting, the
player cannot select between similarly situated dragons because the machine unilaterally selects
between the first available targets. However, even when utilizing this setting, the player still has
no way of discerning how many shots it will take to capture any individual dragon or what the

worth of that dragon will ultimately be.
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CONTRABAND PER SE
The South Carolina Supreme Court has also ruled, on several occasions, that video gaming
machines, like the machine at issue in this action, are contraband per se and thus illegal to possess

regardless of its use or capability. This issue was specifically addressed in State v. 192 Coin-

Operated Video Game Machines, in which the Supreme Court acknowledged, “[t]he State asserts

the machines are contraband per se, such that their possession, without more, constitutes a
violation. Appellant asserts that coin-operated video games are not inherently illegal, so the
machines are therefore only derivative contraband. We conclude the machines are contraband per
se.” 338 S.C. 176, 189, 525 S.E.2d 872, 879 (2000). The Court went on further to articulate that
“[t]hese illegal gambling machines cannot be considered derivative contraband because they are
themselves the subject of the statute’s prohibition. In light of the statute’s clear proscription of
mere possession of the machines, the machines are clearly contraband per se.” Id. (internal
citations omitted).

The South Carolina Supreme Court addressed this issue again in 2005 in the Mims case.

Mims Amusement Co. v. S. Carolina Law Enforcement Div., 366 S.C. 141, 621 S.E.2d 344 (2005).

In Mims, the Court articulated that the “controlling question we must answer, then, is whether a
video gaming machine—at the moment of seizure—is an item of contraband per se or derivative
contraband. Is the unexamined machine more like a roulette wheel or an automobile? If it is the
former, a claimant has no right to a jury trial; if it is the latter, a claimant has a right to a jury trial.”
Id. at 153. The Court held as follows: “[w]e conclude, based on our precedent addressing an
owner’s right to adequate due process in the forfeiture of a machine and the statutory regulation of
the video gaming business, that a video gaming machine constitutes contraband per se at the

moment it is seized by authorities.” Id. The Court went further to state that,
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[1]t is apparent, however, that an allegedly illegal video gaming machine is deemed

an unlawful gambling device at the moment of seizure, i.e., the machine is

contraband per se because it is illegal to possess and not susceptible of ownership.

Moreover, this conclusion is appropriate in light of South Carolina’s long-

established statutory prohibitions on the ownership or use of specified gambling

devices, including video gambling devices developed in recent years. See Johnson

[v. Collins Entertainment Co.], 88 F.Supp.2d [499]...502 n. 1 [D.S.C. 1999)]

(“[1]egislation designed to control ‘the mischiefs of gambling’ was enacted by the

South Carolina colonial legislature in 1712”).
Id. at 154. Ultimately, the Court found, “[a]ccordingly, we conclude that a seized video gaming
machine constitutes contraband per se in the nature of a roulette wheel, and is not in the nature of
derivative contraband such as a vehicle or parcel of real property normally used for lawful
purposes.” Id. As such, the gambling and gaming device at issue in this action is contraband per
se and is illegal to possess regardless of its intended, capable, or other possible uses.

It is also noteworthy that the functionality of this device also preys on the addictive nature
of gaming machines. The “high” and “stimulus” a player feels when successfully capturing a
dragon and collecting money — pursuant to which lights flash, a whimsical “diddy” plays, and
coins fly across the screen and go into the player’s account — is what keeps players playing. That
and, of course, the chance to win money. Even if and when the player loses all of his or her money
on all previous shots, the chance to “win big” and ‘“hit the jackpot™ is undeniably what keeps
players’ playing. Unfortunately, this addictive component is what pushed the South Carolina
Legislature to outlaw video poker, all gambling devices, all devices pertaining to games of chance
of whatever name or kind, and all devices with a free play feature back in 2000.

If the South Carolina Legislature intends to legalize gambling of “games of skill”, it is
certainly free to do so. In fact, House Bill 4521, which was filed by House Minority Leader

Rutherford on November 11, 2021, would do exactly that. However, until this or some similar bill

is signed into law, all gambling devices remain prohibited in South Carolina.
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SCOPE OF REVIEW AND ISSUE PRESERVATION

An appellant, “within thirty days after written notice of judgment has been given him or
his attorney by the magistrate, recorder, or judgment of the municipal court, except when the
judgment is announced at the trial in the presence of the appellant or his attorney then no written
notice is necessary, shall serve a notice of appeal, stating the grounds upon which the appeal is
founded.” S.C. Code § 18-7-20. “In the notice of appeal, the appellant shall state in what particular
or particulars he claims the judgment should have been more favorable to him” S.C. Code § 18-7-
30.

“Upon hearing the appeal, the appellate court shall give judgment according to the justice
of the case, without regard to technical errors and defects which do not affect the merits. In giving
judgment the court may affirm or reverse the judgment of the court below, in whole or in part, as
to any or all of the parties and for errors of law or fact.” S.C. Code § 18-7-170.

However, the “circuit court is restricted regarding which issues it may entertain in
determining whether a judgment should be affirmed or reversed, either in whole or in part. The
circuit court, acting as an appellate court in a case heard by the magistrate, cannot consider

questions that have not been presented to the magistrate.” Indigo Assocs. v. Ryan Inv. Co., 314

S.C. 519, 523, 431 S.E.2d 271, 273 (Ct. App. 1993). “Also, the parties to an appeal from the
magistrate court are restricted to the theory on which the case was tried in the magistrate court.”

Id. citing 51 C.J.S. Justices of the Peace § 141, at 299 (1967); White v. Livingston, 231 S.C. 301,

306, 98 S.E.2d 534, 537 (1957) (“It is well settled that one cannot present and try his case on one
theory and thereafter advocate another theory on appeal.”). “At a minimum, issue preservation

requires that an issue be raised to and ruled upon by the trial judge.” Herron v. Century BMW, 395

S.C. 461, 465, 719 S.E.2d 640, 642 (2011).
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The Notice of Appeal and initial brief contain issues and theories that were not presented
at the trial of this matter. As such, those issues and arguments cannot be considered on appeal.
Specifically, the Appellants made no reference to any misapplication of the burden of proof at trial
and cannot raise that issue for the first time on appeal. Id. Nevertheless, this argument is simply
wrong in any event. In South Carolina, the burden of proof is clear, “[a]t a post-seizure hearing,
the burden is on the owner of the res [the seized gambling device] to show why the seized property

should not be forfeited and destroyed.” Union County Sheriff’s Office v. Henderson, 395 S.C.

516, 719 S.E.2d 665, 666 (2011) citing State v. 192 Coin-Operated Video Game Machines, 338

S.C. 176, 525 S.E.2d 872 (2000). The Magistrate Judge correctly applied the burden and correct
held that the device is question is a gambling device that is prohibited in South Carolina.

Further, it appears that the Appellants have proffered new arguments in their “Opening
Brief” that were not raised at the trial court, much less raised with sufficient specificity. Based on
the above, the Respondent asserts that the Appellants’ arguments are unavailing in any event.
Nevertheless, “[1]t is axiomatic that an issue cannot be raised for the first time on appeal, but must

have been raised to and ruled upon by the trial judge to be preserved for appellate review.” Wilder

Corp. v. Wilke, 330 S.C. 71, 76, 497 S.E.2d 731, 733 (1998). “Moreover, an objection must be
sufficiently specific to inform the trial court of the point being urged by the objector.” Id. As
such, any argument that was not sufficient raised with specificity at the trial court must fail on

appeal.
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CONCLUSION
Based on the foregoing and all applicable South Carolina law and jurisprudence, when
analyzing the true nature, use, and overall capabilities of the Dragon’s Ascent device at issue in
this action; it is unquestionably an illegal gambling device prohibited by § 12-21-2710; Harvie v.
Heise, 150 S.C. 277, 148 S.E. 66, 68 (1929) quoting 27 C. J. 989 (a “machine is a gambling device
where its operation is such that, although the player in any event will receive something, he stands

a chance to win something in addition.”); Town of Mount Pleasant v. Chimento, 401 S.C. 522, 737

S.E.2d 830 (2012), reh’g denied (Jan. 10, 2013). The evidence and testimony presented at trial
clearly indicated that individuals who insert money into this machine can walk away with more
than what they started with. This fact is not and was never in dispute in this matter. It is also clear
that this machine was designed specifically to attract players who want to gamble and try to win
money. That’s the point of this type of device — to make money from players who want to gamble
for the chance to win cash prizes — like the “1,783” amount of the Rainbow Dragon at trial.

The South Carolina Supreme Court has also long acknowledged that,

[i]n no field of reprehensible endeavor has the ingenuity of man been more exerted

than in the invention of devices to comply with the letter but to do violence to the

spirit and thwart the beneficent objects and purposes of the laws designed to

suppress the vice of gambling. Be it said to the credit of the expounders of the law

that such fruits of inventive genius have been allowed by the courts to accomplish

no greater result than that of demonstrating the inaccuracy and insufficiency of

some of the old definitions of gambling that were made before the advent of the era

of greatly expanded, diversified and cunning mechanical inventions.

Harvie v. Heise, 150 S.C. 277, 148 S.E. 66, 69 (1929). Undoubtedly, this device was designed

specifically to afford the defense its technical “expert driven” legal arguments in this case.
However, when viewing the actual practical operation of this device by its target audience —
patrons of LG’s By the Creek in Hanahan, South Carolina — its illegality as a gambling device is

clear and unequivocal. Accordingly, the trial court’s decision should be affirmed.
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Columbia, South Carolina
November 18, 2022

Respectfully submitted,
s/Adam L. Whitsett

Adam L. Whitsett, Esquire

General Counsel

South Carolina Law Enforcement Division
Post Office Box 21398

Columbia, South Carolina 29221

Phone: (803) 896-0647
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STATE OF SOUTH CAROLINA

COUNTY OF BERKELEY IN THE COURT OF COMMON PLEAS

FOR THE NINTH JUDICIAL CIRCUIT

1 Dragon’s Ascent Video Gaming Machir C/A No. 2022-CP-08-02026
SC Games of Skill, LLC,
ORDER
Appellants,
VS.

South Carolina Law Enforcement
Division (SLED),

Respondent.

This matter is before me on appeal from an August 11, 2022 order of the magistrate court
(the “magistrate court order”) holding that a “Dragon’s Ascent” video machine owned by
Appellant SC Games of Skill, LLC, is illegal under S.C. Code Ann. § 12-21-2710 and must be
destroyed pursuant to S.C. Code Ann. § 12-21-2712. Based on a detailed recitation of the
testimony and evidence presented at a lengthy post-seizure hearing, the magistrate court correctly
found that Dragon’s Ascent is a game of skilg. that skill predominates over chance in
determining the outcome. (Order, at 4-8.) This holding was not appealed by Respondent State Law
Enforcement Division (“SLED”), and accordingly it is the law of the case. In addition, | agree with
the magistrate court order as to this finding.

Despite finding that Dragon’s Ascent is a game of skill, the magistrate court nevertheless
held that the machine violates S.C. Code Ann. § 12-21-2710 accordingvtoof Mount Pleasant
v. Chimentp401 S.C. 522, 737 S.E.2d 830 (2012), which involved a completely different statute,
S.C. Code Ann. §16-19-40. The magistrate court interpr€gdientoas abandoning the

longstanding “skill vs. chance” test applicable under § 12-21-2710 and adopting a novel
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“wagering” test, under which any consideration paid to participate in any game constitutes illegal
gambling, regardless of the degree of skill involved. (Order, at 10-13.) Applying this “wagering”
test, the magistrate court concluded that “although Dragon’s Ascent is a game in which skill
predominates, a person ‘gambles’ when money is wagered in so playing,” and therefore the
machine violates § 12-21-2710. (Order at 11.) Appellant appeals this ruling, arguing that the
traditional multiple-decades-old definition of gambling is payment of something of value, to
participate in a game based on chance, to win a pizard v. West387 S.C. 268, 692 S.E.2d

516 (2010}

For the reasons set forth herein, this Court agrees with Appellants that the magistrate court
misappliedChimentoand that the determination of legality under § 12-21-2710 begins and ends
with the skill vs. chance inquiry. Conversely, in order to affirm, this Court would have to accept
or ignore all of the following untenable propositions:

* That in decidingChimento the Supreme Court silently overruled decades
of precedent recognizing the legality of skill games in this State without
clearly stating it was doing so, contrary to its consistent practice of explicitly
announcing that it is overruling prior decisions when it intended an opinion
to do so;

* That theChimentoopinion repeatedly stated thatas solely concerned
with interpreting and applying S.C. Code Ann. § 16-19-40—which is
completely irrelevant to post-seizure hearings under § 12-21-2710—can
simply be ignored;

* That this Court should also disregard multiple gostmentorulings and
decisions from various South Carolina courts, including a per curiam
opinion by the same five justices who deci@dmento applying the long-
established “skill vs. chance” test to determine legality of a video game
under 8§ 12-21-2710; and

* That the interpretation a@himentoby the magistrate court is correct even
though it would make it illegal for any person in this state to pay, in one

! This unanimous decision of the Supreme Couwanrd, decided two years befo@himento
repeated this long-recognized definition of gambling as containing three elements—consideration,
chance and reward.
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way or another, to participate in a skill-based game for a prize—activities
that encompass everything from local spelling bees, to nationally renowned
events like the Heritage Golf Tournament at Hilton Head, and even state-
sponsored events like the Governor’s Cup fishing tournament.

Accordingly, this Court reverses the magistrate court’s adoption of a novel “wagering” test from
Chimentoand its application of that test to find Dragon’s Ascent is illegal.

l. BACKGROUND

On November 19, 2021 a Dragon’s Ascent video machine was seized from a business
called LG’s By The Creek, located at 1005 Tanner Ford Boulevard, Hanahan, South Carolina.
After examining the machine, the magistrate court made a preliminary finding that it was an illegal
gambling device under S.C. Code Ann. § 12-21-2710 and ordered its destruction pursuant to S.C.
Code Ann. § 12-21-2712. After Appellant requested a post-seizure hearing, one was held on
February 4, 2022.

The testimony and evidence at this post-seizure hearing established that Dragon’s Ascent
isan aim-and-shoot video game in which the player attempts to capture dragons of varying sizes,
colors, and point values as they move across a screen. To begin playing, the player inserts currency
into a bill acceptor, establishing the credits the player uses to play the game. For exdh®le, if
player inserts a ten-dollar bill, the game will show that the player has $10 worth of credits. Using
a “Shot Cost” button, the player selects a value of between 10¢ and $2 for each shot. Between each
shot, the player can adjust the shot value up or down. The shot value has no bearing on the number
of shots needed to capture a dragon. A session of play begins when the player, without any time
limit, decides to take the first shot at a dragon.

Game play occurs by the use of a panel on which is located various controls. The player is
represented on screen by a turret controlled by a joystick used for aiming and a shot button used

for firing. “Shot Power” is a graphic representation of five small vials, each filled with fluid. The
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player uses the level of fluid in each vial to determine the power of a shot when shooting in order
to maximize the reward for capturing the targeted dragon. The dragons are of different sizes,
shapes, and most importantly colors. A key aspect of success in the game is the player’s ability to
match the color of his or her turret, which rotates through a repeating cycle of colors, to the color
of the targeted dragon. The closer the color match at the moment a shot is accurately fired, the
fewer shots will be required to capture the dragon and the greater the reward to the player. The
amount awarded for capturing each dragon is determined according to a formula that is set in
advance, involves no algorithms or random number generators, and is fully disclosed on the Help
Screenr available to the player at all times, including prior to depositing any currency into the bill
acceptor. Finally, the game also features a “Ticket Button” that the player uses to print a
redeemable receipt which the player can exchange for cash.

Il. LEGAL STANDARD
“An action for forfeiture of property is a civil action at lawsowdy v. Gibson391 S.C.

374, 379, 706 S.E.2d 495, 497 (2011) (quotape v. Gordon369 S.C. 469, 474, 633 S.E.2d
148, 151 (2006)). On an appeal of a magistrate court’s judgment:

[T]he appellate court shall give judgment according to the justice of the

case, without regard to technical errors and defects which do not affect the

merits. In giving judgment the court may affirm or reverse the judgment of

the court below, in whole or in part, as to any or all the parties and for errors

of law or fact.
S.C. Code Ann. § 18-7-178ge alsoS.C. Code Ann. 8 18-7-140 (on appeal from a magistrate
court order, the circuit court “shall have the same power over its own determinations, and shall

render judgment thereon in the same manner, as the circuit court in actions pending therein,

without trial by jury”). “Sections 18-7-140 and 18-7-170 give the Circuit Judge sitting in an

2 The Help Screen provides detailed instructions on how to successfully play this game.
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appellate capacity the ability to make a determination in the same manner as Circuit Courts in trials
without a jury and to reverse a judgment for errors of fact even though the Circuit Judge may not
have had the opportunity to observe the demeanor of the witnégaeation Time of Hilton Head
Island, Inc. v. Kiwi Corp.280 S.C. 232, 234, 312 S.E.2d 20, 21 (Ct. App. 198BParks v.
Characters Night Clup345 S.C. 484, 490, 548 S.E.2d 605, 608 (Ct. App. 2001) (“Section 18-7-
170 provides that on appeal from Magistrate’s Court, the Circuit Court may make its own findings
of fact.”).

“Determining the proper interpretation of a statute is a question of law” subgettovo
review.Town of Summerville v. City of N. Charlest8@8 S.C. 107, 110, 662 S.E.2d 40, 41 (2008).
S.C. Code Ann. 8§ 12-21-2710 is a penal statute and “when a statute is penal in nature, it must be
construed strictly against the State and in favor of the defend&téafe v. Blackmqr804 S.C.

270, 273, 403 S.E.2d 660, 662 (1991). Moreover “[a]s a general rule, ... forfeitures are not favored
in the law or equity.”Ducworth v. Neely319 S.C. 158, 162, 459 S.E.2d 896, 899 (Ct. App. 1995)
(civil forfeiture action in drug related matter).

lll.  ANALYSIS

The legality of the Dragon’s Ascent machine is governed by S.C. Code Ann. § 12-21-2710,
which prohibits:

any vending or slot machine, or any video game machine with a free
play feature operated by a slot in which is deposited a coin or thing
of value, or other device operated by a slot in which is deposited a
coin or thing of value for the play of poker, blackjack, keno, lotto,
bingo, or craps, or any machine or device licensed pursuant to
Section 12-21-2720 and used for gambling or any punch board, pull
board, or other device pertaining to games of chance of whatever
name or kind[.]

As the magistrate court order correctly observed, Dragon’s Ascent obviously is not a machine “for

the play of poker, blackjack, keno, lotto, bingo, or craps.” Thus, the critical question is whether it
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is a game of chance or skiBeeSLED v. 1-Speedmaster S/N 002387 S.C. 94, 99, 723 S.E.2d

809, 812 (Ct. App. 2011) (holding that skill, as opposed to chance, is what distinguishes a legal
activity from illegal “gaming” or “gambling”).

A. The Magistrate Court Correctly Found that Dragon’s Ascent Is a Game of Skill

This Court agrees with, and adopts in full, the magistrate court’s determination that
Dragon’s Ascent is a game of skill:

The Court finds that just as with any game of skill, a player may
successfully play Dragon’s Ascent using keen hand/eye
coordination, memorization, and recognition of learned patterns,
timing, accuracy in aiming, reflexes and reaction time, manual
dexterity, mental aptitude, concentration, and deductive analysis,
Based on the evidence presented at the hearing, the Court finds that
Dragon’s Ascent is a game in which skill predominates over chance.
(Order, at 8.)

SLED devotes a substantial portion of its Respondent’s Brief to its argument that Dragon’s
Ascent is not a game of skill. Because SLED did not file a notice of cross-appeal, however, it
cannot challenge this finding. An unappealed ruling, “right or wrong, is the law of this case and
requires affirmance.Buckner v. Preferred Mut. Ins. C@55 S.C. 159, 161, 177 S.E.2d 544, 544
(1970).

Even if SLED had filed a notice of cross-appeal, it would make no difference because the
magistrate court’s finding that Dragon’s Ascent is a game of skill is manifestly correct and is fully
supported by the testimony of experts and evidence presented at the post-seizure hearing. This

included the testimony of Nick Farley, whom the magistrate court recognized without objection as

an expert in the evaluation of video games. Mr. Farley testified, based upon his examination of the
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Dragon’s Ascent gamethat as a player can improve upon his or her skills, and achieve better
outcomes, by becoming more familiar with the game and the available strategies and features. Mr.
Farley’s expert opinion is that Dragon’s Ascent is a game that is 100 percent skill and thus is
certainly a game that is predominantly based in skill.

The magistrate court also heard testimony from the designer of Dragon’s Ascent, Brock
Smith. Without objection, the magistrate court qualified Mr. Smith as an expert in the design and
operation of Dragon’s Ascent. Mr. Smith testified that many individuals will study the instruction
manual for Dragon’s Ascent, practice often, and develop strategies, all of which enables them to
consistently succeed in playing this game successfully. Regarding the design of Dragon’s Ascent,
Mr. Smith testified that he was tasked with developing a game that was “100 percent skill—no
chance involved.” (Hr'g Tr. 153:6-11.) Mr. Smith, aided by a staff of 20 individuals, spent five
years developing Dragon’s Ascent. He testified that the game never thwarts a player’s efforts to
win. It contains no random number generator, algorithm, or other device or coding that might
override the player’s skill. Finally, he testified that he successfully played Dragon’s Ascent for 16
consecutive games just prior to the delivery of the machine to LG’s By The Creek. During the
hearing he successfully played Dragon’s Ascent four consecutive times in the courtroom.

SLED presented testimony from Special Agent Ryan Wood, who played the Dragon’s
Ascent machine and observed others playing it. Special Agent Wood testified that he did not read
any rules or study the Help Screen prior to his initial play session on the game. He testified that he
inserted money into the machine, familiarized himself with the buttons on the console, and began

playing by shooting at dragons on the screen. Special Agent Wood felt that his results were “totally

3 The machine examined by Mr. Farley was identical to the machine seized from LG’s By The
Creek.
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random” in that it seemed like he obtained different results even when shooting at the same dragons
the same number of times. (Hr’g Tr. at 108:19-25.) In light of the testimony of Mr. Farley and Mr.
Smith, however, the Court concludes it is far more likely that what Special Agent Wood perceived
as different results from multiple shots at the same dragon was, in reality, a result of the differing
degree to which his shots matched the color of the target dragon. Maximizing the reward for
capturing a dragon by paying close attention to the Shot Power vials and matching the color of the
shot fired as closely as possible to the color of the target dragon clearly involves the exercise of
skill such as timing, hand/eye coordination, and selectivity. It also accounts for the fact that shots
fired at the same dragon will produce more credits or less credits, depending on the shot power
and color match.

More broadly, Special Agent Wood’s testimony demonstrates that skill plays the
predominant role in the outcome of Dragon’s Ascent even if the player never reads the Help
Screen, takes the time to learn the dragons’ patterns, or actively monitors the Shot Power vials.
Successful playig., capturing a dragon) inevitably requires hand/eye coordination, aim, timing,
manual dexterity, and concentration. Therefore, whether the average player will read the help
screen has no bearing on whether Dragon’s Ascent is in fact a game &exkile.g.S.C. Att'y
Gen. Op., 2003 WL 21108489, at *2 (S.C.A.G. May 5, 2003) (“Courts considering whether
elements of skill are involved in the playing of a particular game have examined factors such as
whether the player must demonstrate attributes such as manual dexterity, hand-eye coordination,
reflexes, muscular control or the ability to concentrate.”); S.C. Att'y Gen. Op., 2002 WL
31341812, at *2 (S.C.A.G. Aug. 28, 2002) (sansee also, e.gWnek Vending & Amusements
Co. v. City of Buffalp434 N.Y.S.2d 608, 612 (N.Y. Sup. Ct. 1980) (video game was one of skill

because success “depend[ed] upon eye-hand coordination, reflexes, muscular control and above

090



all, concentration” as well as “[p]Jroper timing in aiming and firingQrazie Overstock
Promotions, LLC v. Stat&30 S.E.2d 871, 873 (N.C. Ct. App. 2014,d, 858 S.E.2d 581 (N.C.
2021) (game that tests player’s hand-eye coordination is a game of skill).

As noted above, the magistrate court’s ruling that Dragon’s Ascent is a game of skill is the
law of the case because SLED did not file a notice of cross-appeal. Nevertheless, and for the
avoidance of doubt, this Court fully agrees with and therefore affirms the magistrate court’s finding

that Dragon’s Ascent is a game of sRill.

4 The Court does not doubt that Special Agent Wood acted in good faith in seizing the Dragon’s
Ascent machine; he simply lacks the training and knowledge to offer persuasive testimony on the
issue of its legality. There is no evidence that Special Agent Wood or anyone else on behalf of
SLED viewed or analyzed the operating software, the underlying source code, or the internal
operations of Dragon’s Ascent. The expert testimony from Mr. Smith, who designed the game,
and Mr. Farley, who independently conducted a painstaking examination of the machine, its code,
and the manner of its operation, far outweighs Special Agent Woods'’s genuine but unfounded
view that “this game is pretty simple to me.” (Hr'g Tr. at 121:3-4.) To the contrary, Dragon’s
Ascent is in fact a very sophisticated, multi-featured game that rewards players who invest the
time and effort needed to develop their skills in playing it.

5> As already noted, SLED’s challenges to this finding are not before the Court because SLED
did not file a notice of cross-appeal. Nevertheless, the Court notes that SLED’s response brief
makes factual statements that are at best unsupported by the record and at worst are contradicted
by it. For example, SLED contends that “the functionality of this device preys on the addictive
nature of gaming machines” and that certain features of the game are “what keeps players playing.”
(Resp. Br. at 19.) However, there is nothing whatsoever in the record regarding whether video
games in general have an “addictive nature” or the effect on players of the specific features of
Dragon’s Ascent. If SLED had wanted to present testimony regarding the psychology of video
games, it could have attempted to find an appropriate expert. Having failed to do so, SLED cannot
be allowed to simply invent facts in a “win at any cost regardless of the facts” approach.

Another unsupported factual contention is SLED’s claim that “the device’s algorithm ultimately
dictates the outcome of each and every single play on this machine” and that “a player’s
knowledge, skill, dexterity, or ability absolutely cannot improve the overall result because this is
entirely controlled by the algorithm of the machine.” (Resp. Br. at 16.) SLED does not cite any
part of the record to support this totally unfounded statement, and in fact the uncontradicted
evidence is that Dragon’s Ascent does not contain any “compensating algorithms” or “random
number generators” that might overcome the effect of a player’s skill. (Hr'g Tr. 34:12-19.)
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B. The Magistrate Court Erred in Its Interpretation of Chimento

Under settled law, the magistrate court’s finding that Dragon’s Ascent is a game of skill
established that it is not “gaming” or “gambling” and therefore is not prohibited by S.C. Code Ann.
§ 12-21-2710SeeSpeedmaster397 S.C. at 100, 723 S.E.2d at 8Apndale Cnty. Sheriff’s
Office v. Two Chess Challenge B61 S.C. 581, 583, 606 S.E.2d 471, 472 (2004). Nevertheless,
the magistrate court separately considered whether the Dragon’s Ascent machine was “used for
gambling” and adopted a novel “wagering” test to perform this andly§sder at 10.) The
magistrate court derived this test fro@himento citing that case for the proposition that
“[w]hether an activity is gaming/gambling is not dependent upon the relative roles of chance and
skill, but whether there is money or something of value wagered on the game’s outcome.” (Order
at 10 (quotingChimentg 401 S.C. at 533, 737 S.E.2d at 838).) After considering the written briefs
and the parties’ oral arguments, this Court is persuaded that the magistrate court erroneously
interpretedChimentoas applying to the issues in this case.

First, the question of a machine’s legality under S.C. Code Ann. § 12-21-2710 was not
presented i€himente—indeed, the majority never even cited 8 12-21-2710. Rather, the appellants
in Chimentowere convicted of violating S.C. Code Ann. § 16-19-40 by playing “cards” in a “house
used as a place of gaming.” In a divided opinion, the Supreme Court reversed the circuit court

order setting aside their convictions. Tracing the history of § 16-19-40, the Supreme Court

® The Court notes that although the parties’ briefs discuss whether Dragon’s Ascent has a “free
play” feature, the magistrate court did not find the machine to be illegal on this baktialthe
magistrate court simply listed “the free play feature” as one of several ways in which the machine
seemed to have “characteristics of gambling devices.” (Order, at 12.) In any event, the testimony
and evidence clearly demonstrates that what the magistrate court erroneously described as a “free
play feature” is nothing of the kind. Rather than a “free play” feature that provides “an entire game
free of charge,” Revenue Ruling 16-4, 2016 WL 8794171 (S.C. Dep’'t of Rev. May 17, 2016),
Dragon’s Ascent has a “free shot” feature that is merely an entertaining way of revealing (not
awarding) the credits that the player has already won by previously capturing certain dragons.
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concluded that this particular statute applied to the playing of certain specified, enumerated games
(such as cards or dice) in certain specified, enumerated locations (such as a kitchen, a barn, or a
house used as a place of gaming), regardless of whether they were games of chanc8ex skill.

id. at 531, 737 S.E.2d at 836 (“[Section] 16-19-40 criminalizes the playing of certain games and
gambling.”).

ThatChimento’sanalysis and holding are limited to § 16-19-40 becomes even clearer upon
review of the concurrence written by Chief Justice Toal and the dissent written by Justice Hearn.
Chief Justice Toal “agree[d] wholeheartedly” with Justice Hearn’s conclusion that 8§ 16-19-40 is
unconstitutionally vagued. at 536, 737 S.E.2d at 839 (Toal, C.J., concurrsegid. at 547-552,

737 S.E.2d at 845-847 (Hearn, J., dissenting). She joined the majority, however, because “we
cannot sever the language, ‘a house used as a place of gaming,” from section 16-19-40 without
striking the provision in its entirety,” which she feared would “open the door waleheretofore

illegal gaming practices in this state, including video pokiet.”at 537, 737 S.E.2d at 839-40
(Toal, C.J., concurring) (emphasis in original).

Justice Hearn’s explanation of why Chief Justice Toal's concern was entirely misplaced is
because of the difference between 8§ 16-19-40 and § 12-21-2710:

The prohibition of video poker is found in Section 12—21-2710 of
the South Carolina Code (2000). This is a completely separate
section (and title) of the code and makes no reference at all to section
16-19-40. In fact, it is entirely independent and separate from the
general gambling prohibitions involved here. Striking section 16—

19-40 in whole or in part would have no impact on section 12-21—
2710.

Id. at 552, 737 S.E.2d at 848 (Hearn, J., dissenting, and concurred in by Justice Kittredge). Notably,
the Chimentomajority opinion did not challenge Justice Hearn on this important explanation.
Second, accepting the magistrate court’s readirghahentowould require this Court to

conclude that the Supreme Court overruled decades of precedent without saying it was doing so.
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However, numerous decisions demonstrate that when the Supreme Court overrules existing law,
it clearly and explicitly states that it is doing so—including in cases involving gamBkeState
v. 192 Coin-Operated Video Game Machir&38 S.C. 176, 196-97, 525 S.E.2d 872, 883 (2000)
(stating, in a case concerning the application of S.C. Code Ann. § 12-21-2710, “We d>&telle
v. Kizer,164 S.C. 383, 162 S.E. 444 (1932), to the extent it permits the destruction of allegedly
illegal property without any opportunity for the owner to contest the magistrate’s determination of
illegality.”); Proctor v. Whitlark & Whitlark, Ing.414 S.C. 318, 321, 778 S.E.2d 888, 890 (2015)
(“[wW]e now overrule our decisions that have implicitly authorized recovery beyond” specific
statutes providing for the recovery of gambling losded); Jordan Co. v. Boardman Petroleum,
Inc., 338 S.C. 475, 477-78, 527 S.E.2d 763, 765 (2000) (per curiam) (stating that “we overrule our
cases which apply the traditional approach” to substantive due process anByssl)s v.
Charleston Cnty Sch. Dist433 S.C. 562, 564, 861 S.E.2d 774, 775 (2021) (“We overrule
precedent that requires the pleading of special damages and return to the traditional definition of
civil conspiracy in this state.”).

Third, this Court cannot reconcile the magistrate court’s interpretati@niafentowith
Richland County Sheriff’'s Department v. Awi®. 2014-MO-024, 2014 WL 3016205 (S.C. July
2, 2014) (per curiam), decided a mere two years @tienentaoy the same five justices. Awde
the Court unanimously affirmed a magistrate court’s “finding that two ‘Chess Challenge II’
devices before it were legal games of skill” The parties’ briefs raised arguments concerning,
inter alia, the “used for gambling” prong of 8§ 12-21-2710. If the Supreme Court had intended
Chimentao apply when determining the legality of a machine under § 12-21-2710, it surely would
not have issued an affrmanceAwde The fact that the Court affirmed—in an unpublished, per

curiam opinion—strongly demonstrates that the “wagering” test usegdimentodoes not apply
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to the analysis of whether a game is legal under 8 12-21-2710 but, in fact, is limited solely to § 16-
19-40.

In addition to the Supreme Court’s p&dtimentoruling in Awde all of the following have
applied the dominant factor test in the years aftelCthienentodecision: the Attorney General;
the Administrative Law Couftthe Circuit Courf and the Court of Appeal8.Moreover, no court
or other authority has ever cité€himentofor the proposition that any video game involving
consideration and a potential prize is illegal regardless of whether the outcome is determined by
chance or the player’s skill. Rather, South Carolina courts at every level have onGtuitezhto
for the entirely unrelated subject of standards for constitutional challenges to statutory
provisions!! Notably, one of these cases involved the legality of a video game machine under

§ 12-21-2710SeeSmith v. SLED2013 WL 8477943 (S.C. Ct. Com. Pl., Anderson County, Nov.

" SeeOp. S.C. Atty Gen., 2017 WL 4707542 (S.C.A.G. Oct. 11, 2017) (stating that “South
Carolina gambling laws” prohibit “games of chance”).

8 SeeSCDOR v. Chestnuf021 WL 4822858, at *6 (Oct. 8, 2021) (stating that “games of
chance [are] prohibited by [S.C. Code Ann.] § 12-21-2710").

% SeeSmith v. SLED2013 WL 8477943, at *2 (S.C. Ct. Common PI., Anderson County, Nov.
6, 2013) (“[A]n apparatus is a gambling device where there is anything of value to be won or lost
as the result of chancel.]").

10SeeSCDOR v. Meenaxi, Iné#17 S.C. 639, 658, 790 S.E.2d 792, 802 (Ct. App. 2016) (“[T]he
Department showed the Products Direct and Gift Surplus machines contained games of chance in
violation of section 12—-21-2710[.]").

11 Supreme Court: S.C. Hum. Affairs Comm’n v. Zeyi Ch&30 S.C. 509, 531, 846 S.E.2d
861, 872 (2020) (vaguenesState v. Leggdl16 S.C. 9, 14 n.4, 785 S.E.2d 369, 371 n.4 (2016)
(facial challenge)S.C. Dep't of Soc. Servs. v. Michelle 87 S.C. 499, 506-07, 757 S.E.2d 388,
392-93 (2014) (facial challeng&}ourt of Appeals: Rutter v. City of Columbia Design/Dev. Rev.
Comm’n 2021 WL 2701549, at *3 (S.C. Ct. App. June 30, 2021) (vaguer@ss)it Courts:
Retail Servs. & Sys., Inc. v. S.C. Dep’'t of RB014 WL 12692755, at *2 (S.C. Com. PI., Aiken
County, May 29, 2014) (as-applied challeng&pith v. SLED2013 WL 8477943, at *11 (S.C.
Ct. Com. PI., Anderson County, Nov. 6, 2013) (citing vaguen@sishinistrative Law Courts:
Hyndman v. Charleston County Asses&13 WL 1786476, at *3 (S.C. Admin. Law Ct. Apr.
18, 2013) (as-applied challenge).
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6, 2013). The circuit court decided the question under the dominant factor test rather than under
Chimentés “wagering test,” even though its order contains a discussiGhiafentan the context
of a constitutional challenge based on vaguergsss.idat *2-3.

Fourth and finally, the Court cannot ignore that the magistrate court’s vi€himfento
if widely adopted would turn participating in ordinary skill-based games into an illegal activity if
a participant merely pays an entry fee and may receive a prize for successful play. The magistrate
court’s novel “wagering” test utterly disregards the decades-old accepted legality of “paying to
play” a predominantly skill game, whether by depositing currency into a video game machine like
Dragon’s Ascent or by paying an entry fee to participate in a local golf tournament. The affected
participants would also include not just amateurs participating in local events but also pro athletes
who come to South Carolina to participate in nationally known events like the Heritage Classic
golf tournament, the Charleston Open women’s tennis tournament, and the Darlington 500
NASCAR race. The effect would extend even to state-sponsored events like the Governor’s Cup
Billfishing Series. The potentially far-reaching consequences of re@dhimyentoas establishing
a “wagering” test which applies across the board to all games of skill is a strong basis to question
the wisdom of accepting the magistrate court’s oalésto, especially in light of the other factors
discussed above, all of which indicate that the magistrate court readhim@ntoa holding that
simply is not there.

For these reasons, this Court affirms the magistrate court’s decision finding that Dragon’s
Ascent is a game predominantly based on skill and reverses the magistrate court’s decision to the
extent it holds that Dragon’s Ascent, despite being a game of skill, nevertheless violates S.C. Code
Ann. 8§ 12-21-2710 under a novel “wagering” test derived from the Supreme Court’s decision in

Chimento
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V.  CONCLUSION

For the reasons set forth herein, the order of the magistrate court is affirmed in part and

reversed in part.

IT 1S SO ORDERED.

Hon. Bentley Price, S.C. Circuit Court Judge
Charleston, S. C.

December , 2022.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) Civil Action No.: 2022-CP-08-02026
COUNTY OF BERKELEY )

1 Dragon’s Ascent Video Gaming Machine; )
SC Games of Skill, LLC, )
)
Appellants, )

) ORDER
V. )
)
South Carolina Law Enforcement Division )
(SLED), )
)
Respondent. )

This matter came before me on December 12, 2022, for hearing on the appeal of a decision
issued by the Honorable Rad S. Deaton, Chief Magistrate in Berkeley County. The Appellants
were represented on the appeal by Attorneys William W. Wilkins, Peter M. McCoy, Jr., and
Christopher J. Murphy. SLED was represented by its General Counsel Adam L. Whitsett.

After considering the trial court record and the arguments set forth by the respective parties,
I hereby UPHOLD and AFFIRM Chief Magistrate Deaton’s decision and find that the Dragon’s
Ascent device at issue in this action violates S.C. Code Ann. § 12-21-2710.

STANDARD OF REVIEW

“Upon hearing the appeal the appellate court shall give judgment according to the justice
of the case, without regard to technical errors and defects which do not affect the merits. In giving
judgment the court may affirm or reverse the judgment of the court below, in whole or in part, as
to any or all of the parties and for errors of law or fact.” S.C. Code § 18-7-170. “At a post-seizure
hearing, the burden is on the owner of the res [the seized device] to show why the seized property

should not be forfeited and destroyed.” Union County Sheriff’s Office v. Henderson, 395 S.C.

516, 719 S.E.2d 665, 666 (2011).
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ANALYSIS

I find and conclude that Chief Magistrate Deaton correctly applied South Carolina law in

finding that the device at issue is an illegal gambling device that violates S.C. Code Ann. § 12-21-

2710. The South Carolina Supreme Court has long acknowledged that it “consistently has deferred

to the Legislature’s determination of which gaming devices must be sacrificed for the public

welfare. Furthermore, forfeiture serves a deterrent purpose both by preventing the further illicit

use of the property and by imposing an economic penalty, thereby rendering the illegal behavior

unprofitable.” Westside Quik Shop, Inc. v. Stewart, 341 S.C. 297, 303-4, 534 S.E.2d 270, 272

(2000) overruled on other grounds by Byrd v. City of Hartsville, 365 S.C. 650, 620 S.E.2d 76

(2005).

S.C. Code Ann. § 12-21-2710 is the South Carolina Legislature’s determination of the

types of machines and devices that are illegal to possess or operate in South Carolina. This law

states:

SECTION 12-21-2710. Types of machines and devices prohibited by law;
penalties.

It is unlawful for any person to keep on his premises or operate or permit to be kept
on his premises or operated within this State any vending or slot machine, or any
video game machine with a free play feature operated by a slot in which is deposited
a coin or thing of value, or other device operated by a slot in which is deposited a
coin or thing of value for the play of poker, blackjack, keno, lotto, bingo, or craps,
or any machine or device licensed pursuant to Section 12-21-2720 and used for
gambling or any punch board, pull board, or other device pertaining to games of
chance of whatever name or kind, including those machines, boards, or other
devices that display different pictures, words, or symbols, at different plays or
different numbers, whether in words or figures or, which deposit tokens or coins at
regular intervals or in varying numbers to the player or in the machine, but the
provisions of this section do not extend to coin-operated nonpayout pin tables, in-
line pin games, or to automatic weighing, measuring, musical, and vending
machines which are constructed as to give a certain uniform and fair return in value
for each coin deposited and in which there is no element of chance....(emphasis
added).
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In interpreting this statute, as with all statutes, the cardinal rule of statutory construction is

to ascertain the intent of the legislature and to accomplish that intent. Hawkins v. Bruno Yacht

Sales, Inc., 353 S.C. 31, 39, 577 S.E.2d 202, 207 (2003). And, the true aim and intention of the

legislature controls the literal meaning of a statute. Greenville Baseball v. Bearden, 200 S.C. 363,

20 S.E.2d 813 (1942). In Westside Quik Shop v. Stewart, the South Carolina Supreme Court

acknowledged the “true aim and intent” of § 12-21-2710 indicating:

[f]inally in an extra session called by the Governor in June 1999 S.C. Act No. 125
providing for a November referendum to be held statewide to decide the fate of
video gaming. Voters would be asked whether cash payouts for video gaming
machines should continue to be allowed after June 30, 2000. If voters answered
“no,” Part 1 of the Act would become effective July 1, 2000. This part of the Act
repeals § 16-19-60, which allows nonmachine cash payouts, and amends S.C.
Code Ann. § 12-21-2710 (2000) to remove the exception for video gaming
machines, thereby rendering the possession of these machines
illegal.... Further, under S.C. Code Ann. § 12-21-2712 (2000), these machines are
then subject to forfeiture and destruction by the State.... Before the referendum was
held, an action was brought challenging its constitutionality. After taking the case
in our original jurisdiction in October 1999, this Court struck down the referendum,
but severed it from the remaining parts of the Act. Specifically, we found Part I,
which bans the possession or operation of these machines, to be a free standing
legislative enactment and therefore valid. Joytime Distrib. and Amusement Co. v.
State, 338 S.C. 364, 528 S.E.2d 647 (1999). Accordingly, on July 1, [2000] under
§ 12-21-2710 and -2712, these machines will become contraband subject to
forfeiture and destruction regardless of their use or operability.

341 S.C. 297, 301-2, 534 S.E.2d 270, 272 (2000). (emphasis added). The Supreme Court has also

indicated that

The plain language of the statute makes clear the legislature’s intent to outlaw mere
possession of such machines. The statute makes it unlawful “for any person to keep
on his premises or operate” certain gambling machines. S.C.Code Ann. § 12-21—
2710 (Supp.1998) (emphasis added); see also State v. Appley, 207 S.C. 284, 288,
35 S.E.2d 835, 836 (1945) (possession of a machine is a violation in itself, separate
from the crime of operation). The circuit court correctly ruled possession of
these machines is illegal, regardless of their intended use or operation.

338 S.C. at 187-89, 525 S.E.2d at 878-79 (2000) (emphasis added).
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In addition, the introductory language of 1999 S.C. Act 125 provides clear and unequivocal
proof of the intent of the South Carolina Legislature when passing this law. 1999 S.C. Act 125 was

AN ACT TO AMEND SECTIONS 12-21-2710, AS AMENDED, 12-21-2712,
12-21-2720, AS AMENDED, AND 12-21-2726, AS AMENDED, CODE OF
LAWS OF SOUTH CAROLINA, 1976, RELATING TO COIN-OPERATED
MACHINES OR DEVICES, SO AS TO EXTEND THE PROHIBITION ON
SLOT MACHINES AND OTHER MACHINES OR DEVICES
PERTAINING TO GAMES OF CHANCE TO VIDEO GAMES WITH A
FREE PLAY FEATURE OR ANY OTHER COIN-OPERATED MACHINE
OR DEVICE USED FOR GAMBLING, TO EXTEND THE SEIZURE AND
DESTRUCTION PROVISIONS APPLICABLE TO GAMES OF CHANCE TO
THESE EXPANDED PROHIBITIONS,...

AND TO REPEAL SECTIONS 12-21-2703, 16-19-60, AND ARTICLE 20,
CHAPTER 21 OF TITLE 12 RELATING RESPECTIVELY TO THE RETAIL
LICENSE REQUIREMENT FOR A LOCATION WITH VIDEO GAMES WITH
A FREE PLAY FEATURE, THE EXEMPTION OF VIDEO GAMES WITH A
FREE PLAY FEATURE FROM THE GAMBLING OFFENSES, AND THE
VIDEO GAMES MACHINES ACT, ALL OF THE ABOVE ENACTED FOR
THE PURPOSE OF PROHIBITING CASH PAYOUTS FOR CREDITS
EARNED ON VIDEO GAME MACHINES ON AND AFTER JULY 1,
2000;....(emphasis added).
Further, “PART I” of this bill is specifically entitled “Prohibition on Payouts”. 1999 S.C. Act 125.
Accordingly, there is and can be no doubt whatsoever that the South Carolina Legislature
amended § 12-21-2710 in 1999 specifically to prohibit cash payouts on gaming machines like the
machine at issue in this action. In interpreting § 12-21-2710, “we must read the statute so ‘that no
word, clause, sentence, provision or part shall be rendered surplusage, or superfluous,’ for ‘[t]he

General Assembly obviously intended [the statute] to have some efficacy, or the legislature would

not have enacted it into law.”” Senate by & through Leatherman v. McMaster, 425 S.C. 315, 322,

821 S.E.2d 908, 912 (2018). Moreover, “[a]ll rules of statutory construction are subservient to the
one that the legislative intent must prevail if it can be reasonably discovered in the language used,

and that language must be construed in the light of the intended purpose of the statute.” Kiriakides

v. United Artists Communications, Inc., 312 S.C. 271, 275, 440 S.E.2d 364, 366 (1994).

101



The undisputed evidence in this case established that there were cash payouts available for
the play of this device. Cash prizes were never disputed by the Appellants. Regardless, SLED
Special Agent Ryan Wood testified specifically that he “put money in” this Dragon’s Ascent
machine, that he “wagered different amounts™ during his play, that “the more you wagered the
more you stood to win if you were successful destroying that particular dragon”, and that he
“sometimes walked away with more money”. (Tr. p. 94). Further, the stated “Goal” of the entire
game is to, “Shoot dragons to win credits! Credits are redeemable for cash.” (Help Screen).

The evidence in this matter also indicated a player could win more than $1,700 for the play
of this machine. Special Agent Wood testified that the amount of the “Rainbow Dragon” during
his first undercover operation at LG’s By the Creek was “$614.” (Tr. p. 96). During his second
undercover operation at this location, Wood acknowledged that the “Rainbow Dragon” was worth
in the “$700 range”. (Tr. p. 110). During his final undercover operation, Wood recalled that the
amount available to win for the “Rainbow Dragon” was “$1,555.41”. (Tr. p. 115). In court, the
value of the “Rainbow Dragon” was “1,783”. (Tr. p. 52). As such, the undisputed evidence in
this case proved that there were cash payouts, up to $1,783, available for the play of this device.

This unchallenged evidence conclusively proves that this device was “used for gambling”
in direct contravention of the plain language and clear intent of § 12-21-2710. The Appellants’
interpretation of § 12-21-2710, which allows for cash payouts for the play of this device must be
rejected because 1999 S.C. Act 125 was enacted specifically “for the purpose of prohibiting cash
payouts for credits earned on video game machines on and after July 1, 2000.” 1999 S.C. Act 125

see also Lancaster Cnty. Bar Ass’n v. S.C. Comm’n on Indigent Def., 380 S.C. 219, 222, 670

S.E.2d 371, 373 (2008) (courts “will reject an interpretation when such an interpretation leads to

an absurd result that could not have been intended by the legislature.”).
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Further, the Appellants’ characterization of the Judge Deaton’s application of the Town of

Mount Pleasant v. Chimento, 401 S.C. 522, 737 S.E.2d 830 (2012) decision to the facts of this

case is simply inaccurate. The Appellants’ incorrectly assert that Judge Deaton erred by creating
a new test for analyzing the legality of gaming machines in South Carolina. He did not. Rather,
Judge Deaton correctly applied the South Carolina Supreme Court’s precedent regarding the
interpretation of the “statutory” definition of gambling in a prior “skill versus chance” argument
in a case involving similar gambling conduct. In Chimento, the Supreme Court was asked to
determine whether poker was a legal “game of skill” or illegal gambling in South Carolina. /d. In
analyzing this issue, the Supreme Court articulated that “skill versus chance” is not the only
relevant inquiry in the context of whether specific “skillful” conduct is prohibited gambling.
Rather, the Supreme Court indicated that the “statutory meaning of the word ‘gambling’ in
South Carolina includes games in which skill outweighs chance.” Id. at 837. The Court went
further to specifically acknowledge that, “[w]hether an activity is gaming/gambling is not
dependent upon the relative roles of chance and skill, but whether there is money or something of
value wagered on the game’s outcome.” /Id. at 838. Accordingly, in interpreting the statutory
word “gambling” that exists in § 12-21-2710, Judge Deaton correctly applied the Supreme Court’s
precedent by answering the same question with the same answer. This was not error. Notably, in
the Speedmaster case relied upon by the Appellants, the South Carolina Court of Appeals

acknowledged the existence of the Town of Mount Pleasant v. Chimento case and the possibility

that the Supreme Court may clarify South Carolina law on “games of skill”. See S.C. L. Enf’t Div.

v. 1-Speedmaster S/N 00218, 397 S.C. 94, 98, fn 1, 723 S.E.2d 809, 811 (Ct. App. 2011) (“We are

aware of a case currently under consideration by the South Carolina Supreme Court, Town of Mz.

Pleasant v. Chimento (heard October 19, 2010), which may address this issue.”).
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As surmised by the Court of Appeals, the South Carolina Supreme Court did in fact clarify
the law in South Carolina regarding the determination as to whether a “game of skill” is still illegal
gambling in South Carolina. In the context of whether “skillful” conduct is gambling, the Supreme
Court held that courts must evaluate “whether there is money or something of value wagered on

the game’s outcome.” Town of Mount Pleasant v. Chimento, 401 S.C. 522, 737 S.E.2d 830, 838

(2012). To that end, the evidence clearly established that players could wager on this device. The
evidence established that players could select the amount of money to play on each individual shot
and that the amount of money the player stands to win directly correlates to the amount wagered
— i.e., the more you pay to play, the more you stand to win. (Tr. p. 125). In fact, the evidence
established that this device has a “Raise your cost” button, which directly facilitates wagering on
the device. (Tr. pp. 92-3). At trial, Special Agent Wood testified specifically that he wagered and
gambled on this device. He testified that he “cycled through the raise your shot cost button”, which
allowed the player to select his wager between $.10, .20, .50, 1.00, or 2.00 per shot. (Tr. p. 92).
He acknowledged that “it was obvious that was some type of wager button.” Id. He testified that
he wagered “ten cent first. Then I took the joystick -- moved the joystick around. I noticed the gun
moved around with the joystick. I then moved the joystick, hit the shoot button. I shot it. A
projectile came out of the gun. I struck a dragon on the screen and nothing happened except for
that ten cents was deducted from my total value of $20. So at that point I was down to $19.90.”
(Tr. p. 93). S/A Wood further testified that “the more you wagered the more you stood to win if
you were successful destroying that particular dragon.” (Tr. p. 94). Specifically, Wood noted “I
noticed that if [ was wagering ten cent and selected the small pink dragons going across the screen
and was successful destroying it then I would get 60 cents. If I moved my bet to 20 cents I would

-- for that same dragon I would get a $1.20.” (Tr. p. 94).
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The existence of the player’s ability to wager on the outcome of this device is also what
separates the analysis of the illegality of this gaming machine from the various other forms of
conduct argued by the Appellants at the hearing. The Appellants argue that finding this machine
to be illegal gambling would also render professional golf tournaments, NASCAR races, and
country club memberships illegal in South Carolina. This is simply not the case. Initially, in South
Carolina, a “court should... examine the complainant’s conduct before analyzing other

hypothetical applications of the law.” Martin v. Lloyd, No. 2:06-CV-400-DCN, 2011 WL

1261543, at *4 (D.S.C. Mar. 31, 2011), aff’d, 700 F.3d 132 (4th Cir. 2012). Further, “the court
should address the games possessed by plaintiffs, not hypothetical games such as Monopoly,

solitaire, or cards.” Martin v. Lloyd, 2:06-CV-400-DCN, 2011 WL 1261543, *4 n.3 (D.S.C. Mar.

31, 2011). As such, the only relevant question in this case is the legality of the Dragon’s Ascent
gaming machine on which players stand a chance to win cash prizes that was seized and brought
before the Court in accordance with South Carolina law. See S.C. Code Ann. § 12-21-2712. The
legality of other conduct is simply not relevant to this determination.

Furthermore, any argument that the payment of a country club membership or an entry fee
for a professional sports competition constitutes a wager is simply without merit. Payment of an
entry fee to participate in a professional sports competition stands in stark contrast to a player
inserting money into a gaming machine on which a player can use the “Raise Your Shot” button
to select between $.10, .20, .50, 1.00, or 2.00 per shot per play and have that selection directly
correlate to the amount the player can win in cash prizes. In addition, the conduct articulated by
the Appellants does not involve a machine or any device and therefore would not even fall under
the purview of § 12-21-2710 in any event. Accordingly, the Appellants arguments in this regard

are simply without merit and must be rejected.
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Moreover, the fact that § 12-21-2710 separately prohibits “any machine or device licensed
pursuant to Section 12-21-2720 and used for gambling” and any “device pertaining to games of
chance of whatever name or kind...” is irrefutable. This inclusion of separate provisions outlawing
devices “used for gambling” and devices “pertaining to games of chance” is also unequivocal proof
that the South Carolina Legislature intends to prohibit this separate conduct. Otherwise, these

provisions would be redundant and superfluous. See Senate by & through [eatherman v.

McMaster, 425 S.C. 315, 322, 821 S.E.2d 908, 912 (2018). (“we must read the statute so ‘that no
word, clause, sentence, provision or part shall be rendered surplusage, or superfluous,’ for ‘[t]he
General Assembly obviously intended [the statute] to have some efficacy, or the legislature would
not have enacted it into law.’”). As far back as 1929, the South Carolina Supreme Court
acknowledged that a “machine is a gambling device where its operation is such that, although the
player in any event will receive something, he stands a chance to win something in addition.”

Harvie v. Heise, 150 S.C. 277, 148 S.E. 66, 68 (1929) quoting 27 C. J. 989. Moreover, the

inclusion of a specific prohibition for any machine or device used for gambling is conclusive proof
of the legislative intent to ban payouts on devices in South Carolina. See 1999 S.C. Act 125.

The Appellants would have this Court construe § 12-21-2710 to allow all individuals to
receive cash payouts so long as a game’s designer or an expert witness was capable of “winning”
some nominal amount on the device every time. This interpretation essentially nullifies the word
gambling in § 12-21-2710, or, at the very least, renders it superfluous in contravention of
established South Carolina law. This Court cannot agree with Appellants’ interpretation because
the clear intent of the South Carolina Legislature with the passage of 1999 S.C. Act 125 was to
prohibit “cash payouts for credits earned on video game machines on and after July 1, 2000.” 1999

S.C. Act 125.
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In addition, South Carolina law prohibits the “mere possession” of machines on which
individuals can gamble and receive cash payouts — like this Dragon’s Ascent machine. See State

v. 192 Coin-Operated Video Game Machines, 338 S.C. 176, 188-9, 525 S.E.2d 872, 879 (2000).

The South Carolina Supreme Court has long held that

an allegedly illegal video gaming machine is deemed an unlawful gambling device
at the moment of seizure, i.e., the machine is contraband per se because it is illegal
to possess and not susceptible of ownership. Moreover, this conclusion is
appropriate in light of South Carolina’s long-established statutory prohibitions on
the ownership or use of specified gambling devices, including video gambling
devices developed in recent years. See Johnson [v. Collins Entertainment Co.], 88
F.Supp.2d [499]...502 n. 1 [D.S.C. 1999)] (“[1]egislation designed to control ‘the
mischiefs of gambling’ was enacted by the South Carolina colonial legislature in
17127).

Mims Amusement Co. v. S. Carolina Law Enforcement Div., 366 S.C. 141, 154, 621 S.E.2d 344

(2005). As such, because the device offers illegal cash payouts, the device is contraband per se
and is illegal to possess regardless of other intended, capable, or other possible uses.

Chief Magistrate Deaton also correctly noted that “while Dragon’s Ascent is a game that
requires a high degree of skill to master its complexities, the Court believes it is a game designed
to make money for the “house,” not the payer, in the context of regular game play, and brings with
it the dire concerns referenced by Chief Justice Toal in her concurring opinion in Chimento, infra.”
(Order p. 8 fn. 3). Judge Deaton also noted that “it is not probable that most Dragon’s Ascent
players will exercise the dedication, patience, and deductive analysis in order to play the game
successfully.” Id. Rather, as articulated by SLED Special Agent Wood, players put money in this
machine; wager different amounts as “the more you wagered the more you stood to win”; and
players can undeniably win cash payouts whether in the amount of “$614”, “$1,555.41”, or
“1,783”. (Tr. pp. 52, 94, 96, 115). Putting money into a gaming machine with the ability to win

money is illegal gambling in South Carolina.

10
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In Chimento, former Chief Justice Toal articulated the devastating impact that removing
the gambling prohibitions would have in South Carolina. She noted that this

would also open the door wide to a/l heretofore illegal gaming practices in this
state, including video poker. See S.C.Code Ann. § 16—-19—40(g) (proscribing the
playing of “any machine or device ... used for gambling purposes’). Because of this
very real consequence, I am concerned that striking this critical language from the
statute would beget, as elucidated by the General Assembly in 1816 when amending
section 16—191-40, the “impoverishment of many people, corruption of the morals
and manners of youth, ... the tendency which is vice, misery and crime, as examples
in this state have abundantly proven.” These dire concerns resonate as much today
as they did nearly 200 years ago. I do not need to remind any person of the havoc
wreaked upon this State as a result of the “pernicious” practice of video poker.
Although there are other sound provisions outlawing video poker, see S.C.Code
Ann. §§ 1221-2710, 2712 (2000), I am loathe to strike the critical language from
the general ban on gaming in the event that it guts these provisions, and
consequently, South Carolina’s longstanding prohibition against gambling.

Town of Mount Pleasant v. Chimento, 401 S.C. 522, 537-38, 737 S.E.2d 830, 840 (2012). This

same concern exists in this present action should § 12-21-2710 be interpreted to allow individuals
to receive cash payouts for the play of this device.

The express purpose of § 12-21-2710 is clear - to prohibit cash payouts for credits earned
on gaming machines. See 1999 S.C. Act 125. In South Carolina,

[i]f a statute’s language is plain, unambiguous, and conveys a clear meaning, the
rules of statutory interpretation are not needed and the court has no right to impose
another meaning.” Buist v. Huggins, 367 S.C. 268, 276, 625 S.E.2d 636, 640 (2006)
(internal quotes and citation omitted). Instead, the words of the statute must be
given their plain and ordinary meaning without resorting to subtle or forced
construction to limit or expand the statute’s operation. /d. Moreover, “it is beyond
this Court’s power to effect a change in the statutes enacted by the Legislature.”
State v. Corey D., 339 S.C. 107, 120, 529 S.E.2d 20, 27 (2000); see also Keyserling
v. Beasley, 322 S.C. 83, 86, 470 S.E.2d 100, 101 (1996) (this Court does “not sit as
a superlegislature to second guess the wisdom or folly of decisions of the General
Assembly”).

Key Corporate Capital, Inc. v. County of Beaufort, 373 S.C. 55, 59, 644 S.E.2d 675 (2007). This

Court will not second guess the wisdom or folly of the policy decision of the South Carolina
Legislature regarding the illegality of cash payouts on gaming machines.
11
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CONCLUSION
In South Carolina, “[a]ll rules of statutory construction are subservient to the one that the
legislative intent must prevail if it can be reasonably discovered in the language used, and that

language must be construed in the light of the intended purpose of the statute.” Kiriakides v.

United Artists Communications, Inc., 312 S.C. 271, 275, 440 S.E.2d 364, 366 (1994). The South

Carolina Legislature’s express purpose in amending § 12-21-2710 in 1999 was “FOR THE
PURPOSE OF PROHIBITING CASH PAYOUTS FOR CREDITS EARNED ON VIDEO GAME
MACHINES ON AND AFTER JULY 1, 2000....” 1999 S.C. Act 125. This Legislative policy
decision has not materially changed since 2000. Notably, the South Carolina Legislature did in
fact amend § 12-21-2710 in May of 2022; however, this amendment did not change the prohibition
on machines or devices used for gambling nor did it authorize cash payouts on machines in South
Carolina. See 2022 Act No. 190 (allowing federally licensed South Carolina gaming device
manufacturers to produce and sell items to out-of-state jurisdictions). As such, South Carolina’s
longstanding prohibition on cash payouts and on machine or devices used for gambling set forth
in § 12-21-2710 remains the law applicable to this case. To that end, the record unequivocally
demonstrates that there were cash payouts — up to $1,783 — for credits earned on the Dragon’s
Ascent device in question. Accordingly, the trial court correctly held this Dragon’s Ascent device
violates S.C. Code Ann. § 12-21-2710. Therefore, the trial court’s decision is hereby affirmed.

IT IS SO ORDERED!
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) Civil Action No.: 2022-CP-08-02026
COUNTY OF BERKELEY )
1 Dragon’s Ascent Video Gaming Machine; )
SC Games of Skill, LLC, )
)
Appellants, ) NOTICE OF MOTION AND
) MOTION TO ALTER, AMEND, AND
V. ) RECONSIDER
)
South Carolina Law Enforcement Division )
(SLED), )
)
Respondent. )

PLEASE TAKE NOTICE THAT, pursuant to Rule 59 of the South Carolina Rules of Civil
Procedure, Respondent SLED hereby respectfully moves this Honorable Court to reconsider, alter,
and amend its Order issued February 27, 2023 and respectfully requests a hearing on this matter.

The grounds for this motion are as follows:

1. The order does not accomplish the clear intent of the South Carolina Legislature, nor
does it adhere to South Carolina’s longstanding prohibition on cash payouts on gaming
machines that is set forth in S.C. Code Ann. § 12-21-2710 (§ 12-21-2710).

The cardinal rule of statutory construction is to ascertain the intent of the legislature and to

accomplish that intent. Hawkins v. Bruno Yacht Sales, Inc., 353 S.C. 31, 39, 577 S.E.2d 202, 207

(2003). “All rules of statutory construction are subservient to the one that the legislative intent
must prevail if it can be reasonably discovered in the language used, and that language must be

construed in the light of the intended purpose of the statute.” Kiriakides v. United Artists

Communications, Inc., 312 S.C. 271, 275, 440 S.E.2d 364, 366 (1994). This Court’s order does

not construe § 12-21-2710 in light of its clear intended purpose nor does it accomplish the intent

of this statute.
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In Westside Quik Shop v. Stewart, the South Carolina Supreme Court acknowledged the

purpose of the Legislature’s amendments to § 12-21-2710 from the year 1999 indicating:

[f]inally in an extra session called by the Governor in June 1999 S.C. Act No. 125
providing for a November referendum to be held statewide to decide the fate of
video gaming. Voters would be asked whether cash payouts for video gaming
machines should continue to be allowed after June 30, 2000. If voters answered
“no,” Part 1 of the Act would become effective July 1, 2000. This part of the Act
repeals § 16-19-60, which allows nonmachine cash payouts, and amends S.C.
Code Ann. § 12-21-2710 (2000) to remove the exception for video gaming
machines, thereby rendering the possession of these machines
illegal.... Further, under S.C. Code Ann. § 12-21-2712 (2000), these machines are
then subject to forfeiture and destruction by the State.... Before the referendum was
held, an action was brought challenging its constitutionality. After taking the case
in our original jurisdiction in October 1999, this Court struck down the referendum,
but severed it from the remaining parts of the Act. Specifically, we found Part I,
which bans the possession or operation of these machines, to be a free standing
legislative enactment and therefore valid. Joytime Distrib. and Amusement Co. v.
State, 338 S.C. 364, 528 S.E.2d 647 (1999). Accordingly, on July 1, [2000] under
§ 12-21-2710 and -2712, these machines will become contraband subject to
forfeiture and destruction regardless of their use or operability.

341 S.C. 297, 301-2, 534 S.E.2d 270, 272 (2000). (emphasis added). The Supreme Court has also
specified that

The plain language of the statute makes clear the legislature’s intent to outlaw mere
possession of such machines. The statute makes it unlawful “for any person to keep
on his premises or operate” certain gambling machines. S.C.Code Ann. § 12-21—
2710 (Supp.1998) (emphasis added); see also State v. Appley, 207 S.C. 284, 288,
35 S.E.2d 835, 836 (1945) (possession of a machine is a violation in itself, separate
from the crime of operation). The circuit court correctly ruled possession of
these machines is illegal, regardless of their intended use or operation.

338 S.C. at 187-89, 525 S.E.2d at 878-79 (2000) (emphasis added). It is clear that § 12-21-2710
was amended in 1999 specifically to end the havoc wreaked on South Carolina by cash payouts on
gaming machines. The introductory language of 1999 S.C. Act 125 provides even a clearer
recitation of the intent of the South Carolina Legislature. This bill, 1999 S.C. Act 125, was

AN ACT TO AMEND SECTIONS 12-21-2710, AS AMENDED, 12-21-2712,

12-21-2720, AS AMENDED, AND 12-21-2726, AS AMENDED, CODE OF
LAWS OF SOUTH CAROLINA, 1976, RELATING TO COIN-OPERATED
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MACHINES OR DEVICES, SO AS TO EXTEND THE PROHIBITION ON
SLOT MACHINES AND OTHER MACHINES OR DEVICES
PERTAINING TO GAMES OF CHANCE TO VIDEO GAMES WITH A
FREE PLAY FEATURE OR ANY OTHER COIN-OPERATED MACHINE
OR DEVICE USED FOR GAMBLING, TO EXTEND THE SEIZURE AND
DESTRUCTION PROVISIONS APPLICABLE TO GAMES OF CHANCE TO
THESE EXPANDED PROHIBITIONS,...

AND TO REPEAL SECTIONS 12-21-2703, 16-19-60, AND ARTICLE 20,

CHAPTER 21 OF TITLE 12 RELATING RESPECTIVELY TO THE RETAIL

LICENSE REQUIREMENT FOR A LOCATION WITH VIDEO GAMES WITH

A FREE PLAY FEATURE, THE EXEMPTION OF VIDEO GAMES WITH A

FREE PLAY FEATURE FROM THE GAMBLING OFFENSES, AND THE

VIDEO GAMES MACHINES ACT, ALL OF THE ABOVE ENACTED FOR

THE PURPOSE OF PROHIBITING CASH PAYOUTS FOR CREDITS

EARNED ON VIDEO GAME MACHINES ON AND AFTER JULY 1,

2000;....(emphasis added).
Further, “PART I” of this bill is specifically entitled “Prohibition on Payouts”. 1999 S.C. Act 125.

Accordingly, there is no doubt that the South Carolina Legislature amended § 12-21-2710
in 1999 to specifically prohibit cash payouts on gaming machines like this machine. However,
despite this clear and specific Legislative intent, this Court’s order allows for cash payouts for the
play of this machine. This Court’s order acknowledges that “the game also features a “Ticket
Button” that the player uses to print a redeemable receipt which the player can exchange for cash.”
(Order p. 4). The evidence in this matter indicated a player could win more than $1,700 for the
play of this machine. (Tr. p. 52). Put simply, this Court’s interpretation of the statute enacted “for
the purpose of prohibiting cash payouts for credits earned on video game machines...” to allow

cash payouts for credits earned on a video game machine is clear error and this decision should be

reconsidered. See 1999 S.C. Act 125 see also Lancaster Cnty. Bar Ass’n v. S.C. Comm’n on

Indigent Def., 380 S.C. 219, 222, 670 S.E.2d 371, 373 (2008) (courts “will reject an interpretation
when such an interpretation leads to an absurd result that could not have been intended by the

legislature.”).
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2. The order misapplies and mischaracterizes the existing precedent set forth by the South
Carolina Supreme Court in Town of Mount Pleasant v. Chimento, 401 S.C. 522, 737
S.E.2d 830 (2012).

Further, this Court erred in its analysis of the Town of Mount Pleasant v. Chimento, 401

S.C. 522,737 S.E.2d 830 (2012) decision. Specifically, this Court incorrectly asserts that the trial
court used Chimento to create a new “wagering” test in South Carolina. The trial court did not
create a new test. Rather, the trial court correctly applied the South Carolina Supreme Court’s
precedent regarding the interpretation of the “statutory” definition of gambling in South Carolina
set forth in a prior “skill versus chance” argument that had been made in a poker case. In Chimento,
the Supreme Court was asked to determine whether poker was a legal in South Carolina as a “game
of skill” or whether it was illegal gambling in South Carolina. /d. In analyzing this issue, the
Supreme Court articulated that “skill versus chance” is not the only relevant inquiry in the context
of whether specific “skillful” conduct can still be gambling in South Carolina. Rather, the Supreme
Court indicated that the “statutory meaning of the word ‘gambling’ in South Carolina includes
games in which skill outweighs chance.” Id. at 837 (emphasis added). Notably, the Court did not
limit this decision to the statutory meaning of the word “gambling” to Chapter 19 of Title 16 or to
S.C. Code Ann. § 16-19-40 as found by this Court. Rather, the Supreme Court was clear and
unequivocal in its use of the phrase “the statutory meaning of the word gambling in South
Carolina”. Id. (emphasis added). Accordingly, contrary to this Court’s finding, the South Carolina
Supreme Court’s interpretation of the word “gambling in South Carolina” is not limited to Chapter
19 of Title 16 or to S.C. Code Ann. § 16-19-40. Rather, this precedential opinion must also be
read to apply to the word “gambling” that exists in all South Carolina statutes, including as used
in the phrase “device licensed pursuant to Section 12-21-2720 and used for gambling” found in §

12-21-2710.
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Moreover, Chimento was a clarification of gambling law in South Carolina meant
specifically to adhere with the Legislature’s clear intent and stated gambling prohibitions in South
Carolina. See 1999 Act 125. To that end, in Chimento, former Chief Justice Toal articulated the
devastating impact that removing the gambling machine prohibitions would have in South
Carolina. She noted that it

would also open the door wide to a/l heretofore illegal gaming practices in this
state, including video poker. See S.C.Code Ann. § 16—-19—40(g) (proscribing the
playing of “any machine or device ... used for gambling purposes”). Because of this
very real consequence, I am concerned that striking this critical language from the
statute would beget, as elucidated by the General Assembly in 1816 when amending
section 16—191-40, the “impoverishment of many people, corruption of the morals
and manners of youth, ... the tendency which is vice, misery and crime, as examples
in this state have abundantly proven.” These dire concerns resonate as much today
as they did nearly 200 years ago. I do not need to remind any person of the havoc
wreaked upon this State as a result of the “pernicious” practice of video poker.
Although there are other sound provisions outlawing video poker, see S.C.Code
Ann. §§ 1221-2710, 2712 (2000), I am loathe to strike the critical language from
the general ban on gaming in the event that it guts these provisions, and
consequently, South Carolina’s longstanding prohibition against gambling.

Town of Mount Pleasant v. Chimento, 401 S.C. 522, 537-38, 737 S.E.2d 830, 840 (2012). The

South Carolina Supreme Court has long acknowledged that,

[i]n no field of reprehensible endeavor has the ingenuity of man been more exerted
than in the invention of devices to comply with the letter but to do violence to the
spirit and thwart the beneficent objects and purposes of the laws designed to
suppress the vice of gambling. Be it said to the credit of the expounders of the law
that such fruits of inventive genius have been allowed by the courts to accomplish
no greater result than that of demonstrating the inaccuracy and insufficiency of
some of the old definitions of gambling that were made before the advent of the era
of greatly expanded, diversified and cunning mechanical inventions.

Harvie v. Heise, 150 S.C. 277, 148 S.E. 66, 69 (1929). This Court’s ruling interpreting § 12-21-

2710 to allow cash payouts on this Dragon’s Ascent machine is contrary to the specific intent of
the South Carolina Legislature and, without reconsideration, opens the door to the dire concerns

of the havoc wreaked upon this State as a result of the “pernicious” practice of video poker.
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When analyzing the statutory meaning of the word gambling in South Carolina in
accordance with this specific intent of the Legislature, the South Carolina Supreme Court
specifically acknowledged that, “[w]hether an activity is gaming/gambling is not dependent upon
the relative roles of chance and skill, but whether there is money or something of value wagered
on the game’s outcome.” Id. at 838. Notably, this was the same argument presented in this case
as Respondent has consistently argued that regardless of whether chance or skill predominated the
play on a machine, it could still be illegal gambling in South Carolina. This accords with the
proper interpretation of the statutory word “gambling” that exists in § 12-21-2710’s prohibition of
all “device[s] licensed pursuant to Section 12-21-2720 and used for gambling” as clarified by the
Supreme Court in Chimento. To put it simply, the trial court did not err by answering the same
question that was posed to the South Carolina Supreme Court with the same answer.

Notably, in the Speedmaster case relied upon by this Court, the South Carolina Court of
Appeals acknowledged the existence of the Chimento case and the possibility that the Supreme

Court may clarify South Carolina law on “games of skill”. See S.C. L. Enf’t Div. v. 1-Speedmaster

S/N 00218, 397 S.C. 94, 98, fn 1, 723 S.E.2d 809, 811 (Ct. App. 2011) (“We are aware of a case
currently under consideration by the South Carolina Supreme Court, Town of Mt. Pleasant v.
Chimento (heard October 19, 2010), which may address this issue.”). As surmised by the Court of
Appeals, the South Carolina Supreme Court did in fact clarify the law in South Carolina regarding
the determination as to whether a “game of skill” is still illegal gambling in South Carolina. In the
context of whether “skillful” conduct can still be gambling, the Supreme Court held that courts
must evaluate “whether there is money or something of value wagered on the game’s outcome.”

Town of Mount Pleasant v. Chimento, 401 S.C. 522, 737 S.E.2d 830, 838 (2012). This was not a

departure from a “multiple-decades-old definition” of gambling as articulated by this Court.
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Accordingly, this Court should alter or amend its findings to apply the Supreme Court’s
decision in Chimento to the statutory meaning of the word gambling in South Carolina. To that
end, this Court should acknowledge that the Magistrate did not err in following the precedent set
forth in Chimento and finding that the determination as to whether this machine is an illegal
gambling device does not turn on the relative ration of skill versus chance, rather it turns on
existence of a wager. To that end, this device has a “Raise your cost” button that directly facilitates
the player’s ability to wager on the device. (Tr. pp. 92-3). SLED Special Agent Wood specifically
testified that he “cycled through the raise your shot cost button”, which allowed the player to select
his wager between $.10, .20, .50, 1.00, or 2.00 per shot. (Tr. p. 92). Wood acknowledged
specifically that “it was obvious that was some type of wager button.” Id. Wood further testified
that he was able to continuously wager on the Dragon’s Ascent device and that “the more you
wagered the more you stood to win if you were successful destroying that particular dragon.” (Tr.
p- 94). Specifically, Wood noted “I noticed that if I was wagering ten cent and selected the small
pink dragons going across the screen and was successful destroying it then I would get 60 cents.
If I moved my bet to 20 cents I would -- for that same dragon I would get a $1.20.” (Tr. p. 94).

Ultimately, Special Agent Wood confirmed unequivocally that he “put money in” this
Dragon’s Ascent machine, that he “wagered different amounts”, that “the more you wagered the
more you stood to win if you were successful destroying that particular dragon”, and that he
“sometimes walked away with more money”. (Tr. p. 94). Moreover, Wood testified that he also
witnessed other players winning money on the play of this device. (Tr. p. 120). As such, Special
Agent Wood’s testimony established that an individual can wager and, thus, gamble on this device

rendering it an illegal gambling device prohibited by § 12-21-2710. See Town of Mount Pleasant

v. Chimento, 401 S.C. 522, 737 S.E.2d 830 (2012), reh’g denied (Jan. 10, 2013).
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3. The order does not properly apply the gambling capability analysis required by South
Carolina law.

The South Carolina Supreme Court has acknowledged that the South Carolina Legislature
intended to prohibit the mere possession of machines on which individuals can gamble.
Specifically, the Supreme Court has noted that

The plain language of the statute [S.C. Code Ann. § 12-21-2710] makes clear the
legislature’s intent to outlaw mere possession of such machines. The statute makes
it unlawful “for any person to keep on his premises or operate” certain gambling
machines. S.C. Code Ann. § 12-21-2710 (Supp.1998) (emphasis added); see also
State v. Appley, 207 S.C. 284, 288, 35 S.E.2d 835, 836 (1945) (possession of a
machine is a violation in itself, separate from the crime of operation). The circuit
court correctly ruled possession of these machines is illegal, regardless of their
intended use or operation.

338 S.C. at 187-89, 525 S.E.2d at 878-79 (2000) (emphasis added). The South Carolina Supreme
Court has also long held that

an allegedly illegal video gaming machine is deemed an unlawful gambling device
at the moment of seizure, i.e., the machine is contraband per se because it is illegal
to possess and not susceptible of ownership. Moreover, this conclusion is
appropriate in light of South Carolina’s long-established statutory prohibitions on
the ownership or use of specified gambling devices, including video gambling
devices developed in recent years. See Johnson [v. Collins Entertainment Co.J, 88
F.Supp.2d [499]...502 n. 1 [D.S.C. 1999)] (“[1]egislation designed to control ‘the
mischiefs of gambling’ was enacted by the South Carolina colonial legislature in
1712%).

Mims Amusement Co. v. S. Carolina Law Enforcement Div., 366 S.C. 141, 154, 621 S.E.2d 344

(2005). In this matter, the evidence demonstrated not only a mere capability, but actual gambling
and cash payouts on the device. Specifically, SLED Agent Wood testified that he personally
wagered and gambled on this device during each of his three undercover operations at the location
in question. He testified that he “put money in” this Dragon’s Ascent machine, that he “wagered

different amounts” during his play, that “the more you wagered the more you stood to win if you
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were successful destroying that particular dragon”, and that he “sometimes walked away with more
money”. (Tr. p. 94). Further, S/A Wood specifically acknowledged:

This -- this game is pretty simple to me. I could put in whatever amount of money

I want to put in and I have the chance to win more money than that. That’s gambling

to me. If I can put in a dollar and I’m able to win $20 that’s gambling. I’m also

able to lose that. So you’re able to lose or you might win. You’re gambling your

money and that is -- to me that’s the point of this game. If there was no chance of

winning money at this game I don’t see any entertainment value for bar patrons. I

see there’s games all over bars that don’t offer payouts and they’re not getting paid.

When I go in a bar and a game is getting played like this and they’re winning money

but they’re playing it because they’re — it’s a gambling.
(Tr. p. 121). The evidence in this matter also indicated a player could win more than $1,700 for
the play of this machine. Special Agent Wood testified that the amount of the “Rainbow Dragon”
during his first undercover operation at LG’s By the Creek was “$614.” (Tr. p. 96). During his
second undercover operation at this location, Wood acknowledged that the ‘“Rainbow Dragon”
was worth in the “$700 range”. (Tr. p. 110). During his final undercover operation, Wood recalled
that the amount available to win for the “Rainbow Dragon” was “$1,555.41”. (Tr. p. 115). In
court, the value of the “Rainbow Dragon” was “1,783”. (Tr. p. 52). As such, the undisputed
evidence in this case proved that there were cash payouts, up to $1,783, available for the play of
this device. As such, because the device offers the mere capability of illegal cash payouts, the
device should have properly been considered contraband per se and thus illegal to possess
regardless of other intended, capable, or other possible uses. Further, as far back as 1929, the
South Carolina Supreme Court acknowledged that a “machine is a gambling device where its

operation is such that, although the player in any event will receive something, he stands a chance

to win something in addition.” Harvie v. Heise, 150 S.C. 277, 148 S.E. 66, 68 (1929) quoting 27

C. J. 989. However, this Court failed to analyze or address the use or capability analysis required

in South Carolina and this decision should be reconsidered.
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4. The order improperly renders the phrase “device licensed pursuant to Section 12-21-
2720 and used for gambling” in § 12-21-2710 meaningless and redundant to the phrase
“other device pertaining to games of chance of whatever name or kind” in § 12-21-
2710.
In South Carolina, “we must read the statute so ‘that no word, clause, sentence, provision
or part shall be rendered surplusage, or superfluous,” for ‘[tlhe General Assembly obviously

intended [the statute] to have some efficacy, or the legislature would not have enacted it into

law.””” Senate by & through Leatherman v. McMaster, 425 S.C. 315, 322, 821 S.E.2d 908, 912

(2018). South Carolina Code § 12-21-2710 is the South Carolina Legislature’s determination of
the types of machines and devices that are illegal to possess or operate in South Carolina and
separately prohibits several different types of machines and devices. Specifically,

It is unlawful for any person to keep on his premises or operate or permit to be kept
on his premises or operated within this State any vending or slot machine, or any
video game machine with a free play feature operated by a slot in which is deposited
a coin or thing of value, or other device operated by a slot in which is deposited a
coin or thing of value for the play of poker, blackjack, keno, lotto, bingo, or craps,
or any machine or device licensed pursuant to Section 12-21-2720 and used for
gambling or any punch board, pull board, or other device pertaining to games of
chance of whatever name or Kind, including those machines, boards, or other
devices that display different pictures, words, or symbols, at different plays or
different numbers, whether in words or figures or, which deposit tokens or coins at
regular intervals or in varying numbers to the player or in the machine, but the
provisions of this section do not extend to coin-operated nonpayout pin tables, in-
line pin games, or to automatic weighing, measuring, musical, and vending
machines which are constructed as to give a certain uniform and fair return in value
for each coin deposited and in which there is no element of chance. (emphasis
added).

The language of this statute evidences the clear Legislative policy decision to separately prohibit
devices “used for gambling” and devices “pertaining to games of chance”. These phrases must
have separate meanings to faithfully adhere to the rules of statutory interpretation in South
Carolina, it was error for this Court to combine them. Accordingly, this Court’s decision should

be amended.

10
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5. The order is contrary to the machine-by-machine forfeiture process in South Carolina
and is an improper advisory opinion.

This Court’s decision disregards binding South Carolina jurisprudence and attempts to
adjudicate Dragon’s Ascent machines that have not been seized and are thus not properly before
the Court in this action. Put simply, this action involves one Dragon’s Ascent machine that was
seized by SLED from LG’s By the Creek for which the procedures of S.C. Code Ann. § 12-21-
2712 were followed. This Court’s broad finding that “Dragon’s Ascent is a game predominantly
based on skill” is clearly intended to improperly adjudicate other Dragon’s Ascent machines that
have not been seized in accordance with S.C. Code Ann. § 12-21-2712 and are not properly before
this Court. This finding is directly contrary to binding South Carolina jurisprudence and South

Carolina’s machine-by-machine forfeiture process. Specifically, in Allendale Cty. Sheriff’s Off.

v. Two Chess Challenge II case, the South Carolina Supreme Court found

In the present case, the magistrate ruled on the legality of the two machines before
the court and “all those [machines] operating in an identical manner.” This broad
ruling exceeded the scope of the magistrate’s authority and is contrary to the
machine-by-machine forfeiture process outlined in the statute and carried out in
other cases. Therefore, we find that the magistrate court lacked jurisdiction to
determine the legality of machines not before court.

361 S.C. 581, 58687, 606 S.E.2d 471, 474 (2004). The Court also noted that

As to the two machines seized, examined, and deemed legal, there is nothing
preventing the Sheriff’s Office or other law enforcement officials from seizing the
machines once again for the magistrate’s examination. Because video machines
may be manipulated so as to change their nature from lawful to unlawful, law
enforcement may, based on probable cause, seize the machines in question once
again. In other words, the effect of the magistrate’s order is that it deems the
machines lawful at the time they were seized and examined.

Allendale Cnty. Sheriff’s Off. v. Two Chess Challenge II, 361 S.C. 581, 587, 606 S.E.2d 471, 474

(2004). This Court’s decision is not properly limited to the one Dragon’s Ascent machine at issue

in this action, nor does it acknowledge that the machine can only be properly adjudicated as it

11
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existed at the specific point in time that it was seized. Put simply, this Court cannot rule on all
Dragon’s Ascent machines in South Carolina as this is directly contrary to the binding precedent

requiring a machine-by-machine seizure process. See Daniels v. City of Goose Creek, 314 S.C.

494, 501, 431 S.E.2d 256, 260 (Ct. App. 1993) (recognizing the decisions of the Supreme Court
bind as precedent); S.C. Const. Art. V, § 9.

Similarly, any ruling on a machine that has not been seized and brought before the Court
in accordance with S.C. Code Ann. § 12-21-2712 is an improper advisory opinion. The South
Carolina Supreme Court has long held that courts have no jurisdiction to “enter the field of

advisory opinions.” Power v. McNair, 255 S.C. 150, 155, 177 S.E.2d 551, 553 (1970). Further,

it “is elementary that the courts of this State have no jurisdiction to issue advisory opinions.”

Booth v. Grissom, 265 S.C. 190, 192, 217 S.E.2d 223, 224 (1975). Therefore, this Court’s attempt

to improperly exercise non-existent jurisdiction to rule on all Dragon’s Ascent machines and issue
an improper advisory opinion must be altered and amended to comply with South Carolina’s
machine-by-machine forfeiture precedent.
6. The order does not give judgment according to the justice of this case as required in
magistrate court civil appeals.

“Upon hearing the appeal the appellate court shall give judgment according to the justice
of the case, without regard to technical errors and defects which do not affect the merits. In giving
judgment the court may affirm or reverse the judgment of the court below, in whole or in part, as
to any or all of the parties and for errors of law or fact.” S.C. Code § 18-7-170. As noted above,
the justice of the case in this instance demands that this court alter its erroneous decision to allow
cash payouts on gaming machines because this decision is in direct contravention of the stated

purpose of South Carolina statutes designed to prohibit such.

12
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7. The finding that the trial court’s interpretation of § 12-21-2710 — a statue that applies
to the possession and ownership of gaming machines — could somehow result in the
prohibition of local spelling bees, the Heritage Golf Tournament, and the Governor’s
Cup fishing tournament is clear error.

This Court’s reliance on the proposition that interpreting § 12-21-2710 to prohibit
gambling and cash payouts on a gaming device could somehow render spelling bees, professional
golf tournaments, NASCAR races, fishing tournaments, or country club memberships illegal in
South Carolina is clear error that should be reconsidered. Initially, in South Carolina, a “court

should... examine the complainant’s conduct before analyzing other hypothetical applications of

the law.” Martin v. Lloyd, No. 2:06-CV-400-DCN, 2011 WL 1261543, at *4 (D.S.C. Mar. 31,

2011), aff’d, 700 F.3d 132 (4th Cir. 2012). Further, “the court should address the games possessed

by plaintiffs, not hypothetical games such as Monopoly, solitaire, or cards.” Martin v. Lloyd, 2:06-

CV-400-DCN, 2011 WL 1261543, *4 n.3 (D.S.C. Mar. 31, 2011). As such, the only relevant
question in this case was the legality of the Dragon’s Ascent gaming machine on which players
stand a chance to win cash prizes that was seized and brought before the Court in accordance with
South Carolina law. See S.C. Code Ann. § 12-21-2712. The legality of other conduct was simply
not relevant. Further, proposition that the payment of a country club membership or an entry fee
for a professional sports competition could somehow constitutes a wager is simply without merit.
Payment of an entry fee to participate in a professional sports competition stands in stark contrast
to a player inserting money into a gaming machine on which a player can use the “Raise Your
Shot” button to select between $.10, .20, .50, 1.00, or 2.00 per shot per play and have that selection
directly correlate to the amount the player can win in cash prizes. In addition, this conduct does
not in any way involve a machine or any device and therefore would not even fall under the
purview of § 12-21-2710 in any conceivable way. Accordingly, this Court should reconsider its

decision in this matter.

13
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CONCLUSION
In conclusion, Respondent asserts that the trial court’s finding that this Dragon’s Ascent
device, on which individuals wagered, gambled, and received cash payouts, violates § 12-21-2710
was correct and should be upheld. The express purpose of § 12-21-2710 is clear - to prohibit cash
payouts for credits earned on gaming machines. See 1999 S.C. Act 125. As such, this Court erred
by not construing § 12-21-2710 to accomplish this intent. In South Carolina,

[1]f a statute’s language is plain, unambiguous, and conveys a clear meaning, the
rules of statutory interpretation are not needed and the court has no right to impose
another meaning.” Buist v. Huggins, 367 S.C. 268, 276, 625 S.E.2d 636, 640 (2006)
(internal quotes and citation omitted). Instead, the words of the statute must be
given their plain and ordinary meaning without resorting to subtle or forced
construction to limit or expand the statute’s operation. /d. Moreover, “it is beyond
this Court’s power to effect a change in the statutes enacted by the Legislature.”
State v. Corey D., 339 S.C. 107, 120, 529 S.E.2d 20, 27 (2000); see also Keyserling
v. Beasley, 322 S.C. 83, 86,470 S.E.2d 100, 101 (1996) (this Court does “not sit as
a superlegislature to second guess the wisdom or folly of decisions of the General
Assembly”).

Key Corporate Capital, Inc. v. County of Beaufort, 373 S.C. 55, 59, 644 S.E.2d 675 (2007).

Further, “[a]ll rules of statutory construction are subservient to the one that the legislative intent
must prevail if it can be reasonably discovered in the language used, and that language must be

construed in the light of the intended purpose of the statute.” Kiriakides v. United Artists

Communications, Inc., 312 S.C. 271, 275, 440 S.E.2d 364, 366 (1994).

The Legislative policy decision of prohibiting cash payouts on gaming has not changed
since the passage of 1999 Act 125. Notably, the South Carolina Legislature did in fact amend §
12-21-2710 in May of 2022; however, this amendment did not change the clear prohibition on
machines or devices used for gambling nor did it authorize cash payouts on machines in South
Carolina. See 2022 Act No. 190 (allowing federally licensed South Carolina gaming device

manufacturers to produce and sell items to out-of-state jurisdictions).

14
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As such, South Carolina’s longstanding prohibition on cash payouts and gaming machines

and devices used for gambling set forth in § 12-21-2710 remains the law applicable to this case.

As the record in this matter unequivocally demonstrates that there were cash payouts —up to $1,783

— for credits earned on the Dragon’s Ascent device in question, the device violates the spirit, intent,

and the plain language of § 12-21-2710. Therefore, based upon the foregoing, and any additional

reasons to be set forth in any subsequent memorandum of law, any arguments advanced at the

hearing on this motion, and all those previous advanced in prior briefing and proposed orders

submitted in this matter; the Respondent requests that this Honorable Court alter, amend, and

reconsider its Order in this matter and issue a substituted order affirming the magistrates decision

that the device in question violates § 12-21-2710 and should be destroyed.

Columbia, South Carolina
March 9, 2023

Respectfully submitted,

s/Adam L. Whitsett

Adam L. Whitsett, Esquire

General Counsel

South Carolina Law Enforcement Division
Post Office Box 21398

Columbia, South Carolina 29221

Phone: (803) 896-0647

Fax:  (803) 896-7588

Email: AWhitsett@sled.sc.gov

South Carolina Bar Number 74888

ATTORNEY FOR THE SLED
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South Carolina Department Of Law Enforcement Division (SLED) Vs. 1 "Dragon's Ascent” , Et Al
Page 3
(PLAINTIFF*'S EXHI BIT 1, Col or
phot ograph, was premarked for identification.)
(PLAINTIFF*'S EXHI BIT 2, Col or
phot ograph, was premarked for identification.)
(PLAINTIFF'S EXHI BIT 3, Col or
phot ograph, was premarked for identification.)
(PLAINTIFF'S EXHI BIT 4, Col or
phot ograph, was premarked for identification.)
(PLAINTIFF'S EXHI BI'T 5, Col or
phot ograph, was premarked for identification.)
(PLAINTIFF'S EXHI BI'T 6, Col or
phot ograph, was premarked for identification.)
(PLAINTIFF'S EXHIBIT 7, Col or
phot ograph, was premarked for identification.)
(PLAINTIFF''S EXHI BI'T 8, Col or
phot ograph, was premarked for identification.)
(PLAINTIFF''S EXHI BI'T 9, Col or
phot ograph, was premarked for identification.)
(PLAINTIFF'S EXHIBI'T 10, Col or
phot ograph, was premarked for identification.)
(PLAINTIFF'S EXHI BIT 11, Col or
phot ograph, was premarked for identification.)
(PLAINTIFF*'S EXHI BIT 12, Col or
phot ograph, was premarked for identification.)
( DEFENDANT'S EXHIBIT 1, TAB 1, Office
Veritext Legal Solutions
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South Carolina Department Of Law Enforcement Division (SLED) Vs. 1 "Dragon's Ascent” , Et Al

Page 4

of the Attorney General of the District of Colunbia
Opinion (with original affidavit), was premarked
for identification.)

(DEFENDANT' S EXHIBIT 1, TAB 2,
Curriculumvitae of Nick Farley, was premarked for
i dentification.)

(DEFENDANT' S EXHI BIT 1, TAB 3, Expert
report with appendices including help instructions,
was marked for identification.)

(DEFENDANT' S EXHIBIT 1, TAB 4,
Curriculumvitae of Brock Smth, was marked for
i dentification.)

(DEFENDANT' S EXHIBIT 1, TAB 5, Copi es
of Dragon's Ascent tickets, was marked for
I dentification.)

THE COURT: This is the case of SLED
versus one Dragon's Ascent video game machi ne. |
reviewed y'all's briefs and all. So I know kind of
what's going on. |'lI|l be happy to hear fromy"'al
If you want to give opening statenents or whatever
or if you want to just start calling w tnesses.

Any request to sequester any of these
w t nesses? | assune nost of these people in the
courtroom are witnesses.

VR. McCOY: | don't think we have

Veritext Lega Solutions
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an issue.

MR. WHI TSETT: There are three
wi t nesses. | don't have a lot of heartburn on
sequestration.

THE COURT: Well, that's fine. | just
asked. It doesn't matter to ne.

MR. McCOY: Judge, a couple -- before
we do get started, a couple of brief housekeeping
matters. | have discussed with Adam -- we have
put together a book of not only for you and for
wi t nesses who are on the stand but also for

opposi ng counsel that has CVs in them as well as

expert reports --

THE COURT: Okay.

MR. McCOY: -- and Adam was okay if we
admt these. And I'Il -- and I'Il -- with you

having a copy as well as |long as we kind of |ay
t he foundation. This will be Defense Number 1.

THE COURT: Okay.

MR. McCOY: Judge, we'll lay the
foundations for the reports that are inside.
just wanted --

THE COURT: You al ready have them
mar ked or you wanted ne to --

MR. McCOY: Well, it's going to be --

Veritext Lega Solutions
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Page 6
It's going to be State's 1, but there are -- there
are hybrids that are inside.
THE COURT: State's 1 or --
MR. McCOY: Defendant's 1
THE COURT: | know the --
MR. McCOY: |I'mused to saying that on

t he ot her end.
THE COURT: You're a wal king conflict
of interest.
MR. WHI TSETT: That's accurate,
Your Honor. It's subject to them actually
aut henticating these. | didn't have a problem
with them doing it en masse as one.
THE COURT: You've got stickers or --
MR. TAPP: Yes, Your Honor. May |
approach?
THE COURT: Yes.
MR. TAPP: 1'l1l hand you your set.
THE COURT: Just nove the --
MR. TAPP: There's one for the w tness

and one for

THE COURT: If you forget to nove
the -- so y'all have the originals marked
somewhere. All right. Good -- if you forget to

move themin --

Veritext Lega Solutions
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MR. McCOY: There's one original that
I's in your package, Judge, and that is -- and we
wanted to kind of --

THE COURT: In here?

MR. McCOY: Yes, sir. It should be
Tab Number 1.

MR. TAPP: May | approach, Your Honor?

THE COURT: Tab Nunmber 1 is just the
evidence list. Are you tal king about that?

MR. TAPP: At the end, Your Honor, in
the --

THE COURT: | got you. The
certificate?

MR. TAPP: That's actually the
original, Your Honor.

MR. McCOY: Judge, we didn't know if
you preferred for that to be admtted for your
pur poses or for the court reporter's purposes or
wher e.

THE COURT: | don't know that | --
mean, if you're introducing it into evidence it
needs to be evidence.

MR. TAPP: Okay.

THE COURT: So if you want it back -- |

mean, you've got a copy of that in here. Right?

Veritext Lega Solutions
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MR. McCOY: We do. We just wanted to
make sure the Judge had the original.

THE COURT: That's fine. We'IIl keep
all the evidence together. So once y'all -- 1
mean, is it -- is it agreed upon that it's going to
be into evidence?

MR. WHI TSETT: Subject themto them
| ayi ng the foundation -- we're not going to
stipulate at this point subject to the proper
aut henti cati on.

THE COURT: | mean, | read the -- so |
ki nd of know where everybody's comng from --

MR. VWHI TSETT: Absol utely.

THE COURT: -- but, | nean, it looks to
be just the -- yeah. It's just a seal ed docunent.
So you don't have to bring sonme records custodi an
from DC down here, right?

MR. TAPP: That's right.

THE COURT: Yeah. | mean, if you need
to put that into evidence then y'all just take it
and just, you know, put it into evidence.

MR. McCOY: Sounds great, Judge. Thank
you. Anything else you think you need fromus in
terms of preparation before we start, Your Honor?

THE COURT: No. Any notions or issues

Veritext Lega Solutions
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| need to take up that y'all want to -- want ne to
t ake up?

MR. McCOY: None on the defense side,
Your Honor .

THE COURT: Okay. All right.

MR. WHI TSETT: No, Your Honor. Not
fromthe Plaintiff.

THE COURT: Okay.

MR. McCOY: Thank you, Judge.

THE COURT: All right. All right. You
can call your first witness.

MR. WHI TSETT: Judge, | think we were
pl anni ng on doing brief opening statenments --

THE COURT: No. That's fine.

MR. WHI TSETT: -- just to lay the
groundwork - -

THE COURT: All right.

MR. VWHI TSETT: -- when | spoke with
Peter yesterday.

MR. McCOY: Yes. Brief openings, Your
Honor .

THE COURT: All right. Well, |I'm happy
to hear it.

MR. W LKINS: Good norning, Your Honor.

THE COURT: Yes, sSir. Good nor ni ng.
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MR. WLKINS: | had some prepared
remarks to make for the Court this norning, but
' mgoing to forego the great majority of those
remarks in view of the fact that we agree with
SLED that the corporate standard in this case to be
applied in judging the issues is the dom nant
factor test.

The issue and the only issue before
this Court applying that standard is whether or not
to Dragon's Ascent is in violation of 12-21-2710.
Throughout the United States the great majority of
states as |'m sure Your Honor knows follows the
predom nant factor test, but the question becones
if you want to have the sanme machine in invol ved
In states when you reach the dom nant factor.

The second issue beconmes if skill is
I nvol ved how nuch skill is necessary to overcone
any possible chance. This is sonmething that has
been litigated throughout the United States on a
case- by-case basis.

I n New Jersey, for exanple, the
dom nant factor test is called the materi al
degree test. In New Hanpshire it is called risk
of something contingent on another event or the

contingency test. In Kansas it's the bona fide
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contestant case -- test. New York uses the
dom nant factor test. In North Carolina it's the
controlling factor test.

Virginia uses a matter of chance test.
In Texas it's partially based on chance and so
forth. So what the -- the manufacturer of Dragon's
Ascent was faced with these issues and wanted to
comply with the law in every state with the sane
machi ne.

So he tasked the chief conputer expert
i n his conpany, Brock Smth, who's in the courtroom
today with the task of com ng up with a machine --
desi gning a machi ne that does two things. One,
it's entertaining. Two, it's one hundred percent
based on skill to the exclusion of any chance.

Of course, that would meet the dom nant
factor test. But his goal was to do nore than just
meet the test that is applicable here in South
Carolina and in nost of the states.

Brock and his team went to work and it
literally took thema little over five years to
design this machi ne that you have in your courtroom
today. It was designed and tested and redesigned
and tested over a period of five years to cone up

with a machine that is 100 percent based upon
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skill. | believe that fromthe testinony and the
demonstrations that we will convince this Court
that the design neets this test -- the 100 percent
skill test -- with flying colors. Thank you, Your
Honor .

THE COURT: Okay. Thank you.

MR. WHI TSETT: Thank you, Your Honor.
May | renove this to speak?

THE COURT: Sure.

MR. WHI TSETT: Good nobrning. May it
pl ease the Court. M nane is Adam Whitsett. |I'm
General Counsel at SLED.

THE COURT: You don't have to | eave
that there. | don't know if y'all wanted that
there. That's fine. | don't care. |t doesn't

bot her me. \herever y'all --

MR. WHI TSETT: Your Honor, we believe
the evidence in this case will show that this
device which is clearly designed to allure players
to ganble violates both the spirit and the intent
of South Carolina' s ganbling and gam ng | aws.

Make so no m stake. 12-21-2710 sets
forth a nunber of categories of illegal machines in
the State of South Carolina, notably any device

used for ganbling, any device pertaining to ganmes
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of chance of whatever nanme or Kkind, or any device
with a free-play feature. These are three separate
and i ndependent categories and if a machine neets
any of these clearly defined prohibitions it is

i1l egal and violates 12-21-2710.

We believe that the actual evidence
when vi ewed t hrough the | ens of actual players wl
clearly denonstrate that this is a -- a device that
I's prohibited by all three categories. It neets
every single one. Again, the allure is the chance
to win noney. The chance to win noney, sonething
in addition. That is specifically what these | aws
wer e designed to prohibit.

We believe that that is the point of
this machine, right? It's to make noney. The
entire business nodel for this device is to make
nmoney.

The entire marketing structure is to
make t he establishment noney, the machi ne owner
noney. And that only happens when players are
unsuccessful and they know t hat because that's the
way it's designed. That's the way that you nake
noney on these devices.

The selling point is the ganbling, is

I ndi vi dual s taking a chance to win nore noney and
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unsuccessfully doing so thereby maki ng noney for

all of the other -- the location, machi ne owner and
all of the above. | know the Suprene Court has
defined the statutory word ganmbling in South
Carolina. It really analyzed it but defined it

to say, | ook, the wager is the ball gane.

Can | increase by playing the -- do
| put noney in? Does the wager -- it's not in
t he ganbling context as nmuch the skill/chance
ratio. It is the wager and we believe this device
clearly affords players the ability to make a
wager. It's got a button that does that and we'l]l
establish that.

So | submt that in and of nyself
Itself -- the wager -- makes this a ganbling
device. |'malso confident that the evidence wll
prove that this is a game on which chance
predom nates for players.

Make no m stake. This device has
functionality based solely on that, based on
unsuccessful play. It accounts for it. So we
will establish that.

The fact remains and the evidence w ||
establish that a player can successfully target

and hit a dragon and not get a reward. Successful
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play and no result, that is not skill. That is not
a gane of skill. The evidence will also show that
enpl oying the sanme skills will result in different

ampunts and different returns. Again, not skills.

So the true test of this would be to
get ten people. Let themplay. Let them start
with the same anmount.

There's no chance that they're going to
return the sanme anmount and their return is going to
based entirely on the device itself, what board
happens to be presented by the device itself, which
to those players is conpletely random

So we believe that this will clearly be
est abl i shed when you | ook at it through the |ens
of the target audience for this machine: South
Carolina bar patrons and South Carolina restaurant
patrons. It will establish that chance is the
predom nant factor for every one of those players
and whether they are ultimately successful in
chasing that high value, in going after that
jackpot. Now, | can go one step further. |
beli eve the evidence will show undi sputably there
are -- there's functionality of the machine that
takes all actual skill out of the play. The

| ock-on function means the player doesn't even have
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to -- to target it. When you play that function
the machine itself is going to select between
simlarly situated dragons. |It's going to decide
for you. You don't have even the option to do
that. So we believe that just renders the skil
argunment meritless and when | ooked at it fromthat
| ens the chance clearly will predom nate on the
play of the machine in that regard.

At the end of the day this machine
al so has a progressive jackpot, a function that
I s designed knowi ng that players will play
unsuccessfully. So the -- it increases with
unsuccessful play. So when | start and play a
machi ne -- the machi ne today the maxi num nmy anount
Wi ns i s a nunber.

When | go three weeks later it's a
different nunber. |'mthe sane person and pl ay
with the same skill. | stand to win nore noney the
next tinme.

There's nothing different from ne.
That is not skill. In fact, the machine is
desi gned to provide an account for that. In
addition the evidence will show clearly this
machi ne has a free-play feature. |It's got free

pl ays. There's no dispute on that. It's

Veritext Lega Solutions

800.743.DEPO (3376) calendar-carolinas@veritext.com WWW.Veri tf)&tzcom




© 00 N o o b~ W N

N T T N T I S R N N e =
a A W N P O © 0O N OO 01~ W N O

Hearing February 4, 2022

South Carolina Department Of Law Enforcement Division (SLED) Vs. 1 "Dragon's Ascent” , Et Al

Page 17

I ndi sputable. So it's got a free play feature
which in and of itself renders the device in
violation of South Carolina law. So as we | ook at
this | would ask that you incorporate the Suprene
Court's gui dance on the proper |ens.

Let's ook at this in practical
operation, in practical application fromthe target
audi ence because | believe when you do that it wll
be clear that chance predom nates for every single
one of those players. Wuld there ultimately be a
mar ket anywhere if players won every tinme? No,

t here woul d not.

There could not. No South Carolina
restaurant -- LG s By the Creek -- would not put
this inif it stood to | ose noney every tine.
Finally, | believe the evidence will denonstrate
that this machine has different versions, different
settings, and can be nodifi ed.

We can -- we'll show you where the
joystick can be nodified. So even at the end of
the day in this unrealistic world in which soneone
ultimately did sonehow | earn the game it's
nodi fiable. 1t's changed. So that argument just
goes compl etely out the wi ndow. Thank you.

THE COURT: All right. First wtness.
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VMR. M COY: Thank you, Your Honor. The
defense would call Nick Farley first.
NI CK FARLEY
being first duly sworn, testified as foll ows:
THE COURT: Your w tness.
MR. McCOY: Thank you, Your Honor. May
it please the Court.
EXAM NATI ON
BY MR. McCOY:

Q Ni ck, great to see you again. M nane
Is Peter McCoy for the record and we have had the
opportunity to talk before today's date. |Is that
accurate?

A. That is correct, yes.

Q. And, Nick, before we do get started
here today tell the Judge a little bit about
yourself. How old are you?

A. |'m 56 years ol d.

Q. Ni ck, where are you fronf

A. Well, | have dual residence. | spend
nost of my time in Henderson, Nevada and | al so
have a honme and a business in Solon, Onhio.

Q. Okay. So you travel around a good bit
and you've got houses in different |ocations. |Is

t hat accurate?
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A. | do.

Q. Ckay. Nick, where did you have to
travel fromto be here with us here today?

A. | traveled from Nevada.

Q. Okay. | found that out the hard way
when | called you three hours on the way.

A. That's okay.

Q. | appreciate your patience with me on
t hat .

A. Sure.

Q. Ni ck, how about tell the Court a little
bit about your educational background.

A. Certainly. | have a bachel or of
engi neering degree in electrical engineering and
conputer science from Stevens Institute of
Technol ogy. | graduated in 1987 al nbst 35 years
ago now and |'ve been engaged since graduating in
the practice of testing and evaluating electronic
gam ng devices since | got out of school.

Q. So you've been doing it for over
35 years roughly?

A. Yes, | have.

Q. Okay. Your background and your
training fromnot only your college degree but also

potential other businesses that you worked for
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| ends to that same credence, correct?

A. Yes. \When | graduated from school
went directly to work with the New Jersey Division
of Gam ng Enforcenent in Atlantic City where | was
a test engineer in the autonom c games section
testing gam ng devices in Atlantic City casinos.
| was technically a state regul ator.

After working with them for four years
| accepted enploynment with what was a start-up
conpany cal |l ed Gam ng Laboratories |International.
They engaged in the testing and eval uati on of
el ectronic gam ng devices with headphones for use
in gamng facilities throughout the worl d.

| was involved in inspecting the
machi nes that were used in over 150 casino openi ngs
t hroughout the -- the nation and throughout the
world. | helped that conmpany open offices not only
in their New Jersey headquarters but in Australia,
South Africa and in Col orado when | was enpl oyed
t here.

| hel ped establish a |ot of the testing
met hods that are still in use today. Al nost 22
years ago nmy wife's father fell ill and she wanted
to move back home to Ohio which caused me to | eave

my enployment with GLI and start nmy own business.
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That's Nick Farley & Associates. We do business
known as Eclipse Conpliance Testing and we've been
I n business now for -- we're in our 22nd year.

Q. Congratul ati ons on that.

A. Thank you very nuch.

Q. Fantastic job. The business you just
menti oned, Farley & Associ ates, where is that
| ocat ed?

A. Sol on, Ohi o.

Q Ckay. Part of your duties in
eval uati ng gam ng devices whi ch obviously you've
done for your entire career -- do you ever go to or
attend any kind of continuing education that hel ped
you ki nd of keep up to standard or up to date with
certain things and new technol ogi es that have cone
out in the nation today?

A. Well, we work very closely with our
custoners, the manufacturers of gam ng devices, to
keep up to date on what they're devel opi ng and what
they're using. We regularly attend trade shows and
conferences in the industry to keep up to date on
new t echnol ogi es com ng about, new regul atory
| ssues that are arising and new regul atory
practices that are being used in the industry.

Q Woul d you say that you are efficient in
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conput er programm ng | anguages?
A. Yes. My background is in electrical
engi neering and conputer science. | amfamliar

wi th conputer programm ng | anguages.

We do that on a regular basis in our
office. W analyze other people's code. On
occasi on we have to wite our own code and we do
that. Yes.

Q Ckay. And in that same vein would you
say you're also proficient in operating systens?
Gam ng operating systens.

A. Yes.

Q. |'ve | ooked up your CV. |'ve | ooked
at your background. Can you tell the Court or
fill themin a little bit about sone of your
achi evements t hroughout your career and maybe
sonme places that you've also spoken to as well.

A. Sure. Sure. | speak at gam ng
conf erences when necessary, when requested. Gam ng
regul at or conferences, gam ng industry conferences.

| have provided articles for sone of
t he trade nmagazi nes when requested. |t was about
10 or 11 years ago | was honored by the Okl ahoma
| ndi an Gam ng Association with an award -- it's

called the Warrior's Award -- for lifetine
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achi evement and I'mstill going. So --
Q. Congr at ul ati ons.
A. -- | guess ny tine hasn't ended yet.

Then ny conpany has won several award as well .
We won an awards for best exploring business in the
Cl evel and area and we've won some m nor awards |ike
best code | aboratory in the Clevel and area and
stuff Iike that.

Q. Fantastic. Thank you for that, Nick.
So the Court is aware, have you ever testified as
an expert before in evaluating gam ng devices?

A. Yes, | have. Many tines.

Q. Have you done that -- if you were to
give the Court an estimate or a guess how many
times do you think that would be?

A. More than 50 ti nes.

Q. Okay. And is that nationw de?

A. Yes, it is.

Q. Mul tiple jurisdictions?

A. Yes, it is.

Q Have you specifically testified in
Sout h Carolina as an expert in evaluating gam ng
devi ces?

A. | have done work in South Carolina
before. Yes, | have testified.
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Q. And when you have testified as an
expert in South Carolina who has that been before
for?

A. | know early on in nmy business we
actually did work for SLED and for the Attorney

General's office and South Carolina Departnment of

Revenue.

Q. So you've testified as an expert for
both sides --

A. Yes.

Q. -- in South Carolina? 1In the courts of

Sout h Carolina.

A. Yes, | have.

Q. And when we say courts of South
Carolina it's Magistate's Court, Circuit Court and
st atew de courts?

A. Yes.

Q. And is your current business approved
as an i ndependent gamng testing authority?

A. Yes. We are in nore than 250
jurisdictions around the world.

Q. That's 250 jurisdictions around the
world. We're tal king about not just in the United
States but also foreign jurisdictions?

A. Yes.
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MR. McCOY: WMay | approach the w tness,
Your Honor ?

THE COURT: Sure.
BY MR. M COY:

Q. Ni ck, we have handed up to you what we
have | abel ed as Defense Exhibit 1. W have given a
copy of this as well to the Plaintiff's side of
this. |If you were to open up to our tab that is
| abel ed Nunmber 2. Do you recognize what that is?

A. Yes. It's a copy of nmy curriculum
vitae.

Q. Woul d you say that what you have in
front of you as Tab Number 2 on Defendant's Exhibit
1 -- is that a fair and accurate representation of
your CV?

A. Yes, it is.

MR. McCOY: Your Honor, at this point
in time | would nove Defendant's Exhi bit Nunmber 1,
Tab Nunber 2, into evidence.

MR. WHI TSETT: W thout objection, Your
Honor .

THE COURT: All right. Defendant's
Exhi bit 1, Tab Number 2 into evidence wi thout
obj ecti on.

(Defendant's Exhibit Nunmber 1, Tab 2 in
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evi dence.)

MR. McCOY: Thank you, Your Honor. And
also at this tinme | would -- | would take this
opportunity to nove M. Nick Farley in as an expert
on eval uating gam ng devices based on his testinony
of previous expert testinony.

THE COURT: Any objection?

MR. VHI TSETT: No obj ection, Your
Honor .

THE COURT: So eval uation of gam ng
devi ces, correct?

MR. McCOY: That's correct, Your Honor.

THE COURT: All right. He's qualified
wi t hout obj ecti on.

MR. M COY: Thank you, Your Honor.

BY MR. McCOY:

Q. M. Farley, were you retained to do an
eval uation or to analyze a gane called Dragon's
Ascent ?

A. Yes, | was.

Q And when were you engaged to do this?

A. Well, we've been asked to review
vari ous versions of Dragon's Ascent over the past
few years. | believe the npbst recent was at the

end of 2021.
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Q. Ckay. And -- and with you being
here today and you being asked to analyze Dragon's
Ascent are you being paid to -- to fornulate an
opi nion on this?

A Yes.

Q. Okay. And are you being paid how?

A. | "' m bei ng paid hourly.

Q. Ckay.

A Hourly plus expenses.

Q. Okay. |Is there a bonus involved with
your paynment as to how the outcone of this case
prevail s?

A. No. None of ny -- none of ny fee is
conti ngent upon the result.

Q. OCkay. And let's educate the Court
for a second. When you are asked to | ook at or
eval uate a ganme -- any kind of gam ng system | et
al one Dragon's Ascent -- what are the first steps
t hat you take into a business?

A. Well, when we anal yze a ganme |ike
Dragon's Ascent we try to -- we try to take a
| ogi cal and deli berate approach to things. When we
| ook at the ganme itself we |look at it fromthree
di fferent perspectives. One is the player's

perspective, how the player plays the ganme, how the
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pl ayer engages in the gane, what features are
avail able to the pl ayer.
The second perspective we | ook at is
fromthe operator's perspective, what features
and -- what -- what things can the operator
control ?
Are there any features or options that
t hey can change and what do they do and have -- do
they affect the character of the game?
Then we | ook at it fromthe
manuf acturer's perspective. How was the game
desi gned? What can it do? What are they intended
to do?
Then as we go along in the process
we engage in ganeplay. We engage in different
configuration settings. W also reviewthe
software source code which is provided to us from
t he manufacturer.
Q. A lot of that stuff is over ny head; so
' mglad we've got you over here to explain some of
t hat .
A. Sur e.
Q. For us to break it down a little bit,
when you play this game or you exam ne this gane

and your team does so do you give an exhaustive
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ki nd of description of -- of the characters in the
ganme, the point of the ganme and what the player
actually does while they play the game?

A. Yes, we do. W -- we wite a very
conprehensive report on -- we identify the software
in the gane.

We identify the different conmponents of
the game and then we wite up a description of how
the game is -- how the gane is played, howit's
oper ated, what options and features are avail abl e,
all the different ways the player can engage in the
ganme and then try to address any questions that are
rai sed fromus by |legal counsel to try and help
t hem render a | egal opinion.

Q. And in your exam nation of the gane
I f you could educate the Court what nore or |less --
how do you descri be this gane?

What's the point
of this game?

What does the player actually try
to do?

A. Well, the player is engaging in
Dragon's Ascent throughout a |ot of different
features. | nmean, the nobst obvious way to play

the gane is sinply to aim and shoot, but it goes a
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little beyond that in that there's a help screen
t hat kind of helps the player identify the
different creatures that pass by, how they are
grouped and how -- what their value is.

There are five vials next to the turret
where the player would shoot from Those vials
are basically strength power and players becone --
as -- as they read the rules and as they engage in
ganmepl ay they beconme famliar with what that
strength power | eader and those vials nmean and how
each vial is associated with a different group of
dragons. There is a |ock-on feature.

When you become famliar with the
| ock-on feature you realize that you can identify
different creatures on there and what it would take
to capture that creature. You can select features
with the -- creatures with the | ock-on feature and
then try it.

When they come across on the screen the
| ock-on feature automatically draws a line to it
and allows the player to bypass any other creatures
that may be in the path and shoot directly at those
creatures to try and reduce the health of that
creature and ultimately capture that creature. So

there's a ot of strategy that goes into this gane.
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The nmore you |l earn about it the nmore you apply the
strategy. It's alittle bit different than the
ganes of the 1980s that | played as a teenager I|iKke

Def ender, MIIlipede and all of that when you're
just basically aimng and shooting and trying to
knock things off that. This is a little bit nore
strategic in that perspective.

Q. Ckay. How would you describe to the
Court a player's success? What is a success in
this game and what is a win in this game?

A. Well, ultimately success in its
nost elemental formis the capturing of a dragon, a
creature as it grows across, for which you would be
awarded a financial prize.

Pl ayers that beconme nore famliar with
this can beconme successful in that their -- their
prize value woul d exceed the cost to capture the
dragon. So ultimately you'd like to try and wal k
away with a financial gain which is possible
because it is all under the player's control.

Q Okay. And would you descri be success
in this as a -- as a skill that a player uses?

A. Absol utely.

Q. And the nore tinme you spend with this

gam ng device -- specifically Dragon's Ascent --
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the nore tinmes you play it does your skill
I ncrease?
A. Yes. There is definitely a | earning
curve to this gane and as you -- as you play it and

become more famliar with the features and the
strategi es behind this you can inprove upon your
skill and your -- your ganme results and outcones.
Q. Ckay. And -- and backing up a little
bit, when we were | ooking at exam ni ng Dragon's

Ascent you're taking a |l ook at a handful of

characteristics. |Is that accurate to say --
A. Yes.
Q. -- of the gane?
A. | would say so.

Q. Are you | ooking at the player
I nstructions or the help screen when you're
exam ning this gane?

A. Absol utely. Yes.

Q. When you're | earning about that you're
exam ni ng that when that happens?

A. Yes.

Q. Woul d you al so say you're taking an
exam nation of the hardware such as the player
controls, the internal mechanisnms that kind of

i nclude ticket printers, bill acceptors, LCD
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screens and CPU running kind of systens? Are you
| ooking at all those when you're doing your
exam nation?

A. Yes, we are.

Q. And you're also taking a | ooking at
software from a couple of different angles, right?

You're taking a look at it from an

operations standpoint -- is that accurate?
A. Yes.
Q. -- as well as from a source code
standard. |s that accurate?

A. Yes, it is.

Q. And that's part of your analysis when
you're | ooking at any gam ng system |Is that
correct?

A. That is correct, yes.

Q. Woul d you say what you do, Nick, and
what you're asked to do in analyzing games -- is
sonmething that's regularly asked in this industry?

A. Yes, it is.

Q. Okay.

A. There aren't many i ndependent
| aboratories that do what we do, but what we do is
sought after by a few different industries. The

casi no gam ng industry obviously utilizes our

Veritext Lega Solutions

800.743.DEPO (3376) calendar-carolinas@veritext.com WWW.Veri tf)étgcom



© 00 N o o b~ W N

N T T N T I S R N N e =
a A W N P O © 0O N OO 01~ W N O

Hearing February 4, 2022

South Carolina Department Of Law Enforcement Division (SLED) Vs. 1 "Dragon's Ascent” , Et Al

Page 34

services and the services of independent testing

| aboratories to ensure the integrity of ganmes going
I n casinos and the skill-based industry utilizes
our services to ensure that their games neet
jurisdictional requirements and | aws regarding
skill and that their -- their games don't fal

af oul and becone ganbling devices.

Q. Understood. So again, just so |
understood you correctly, this is a regular and a
routine thing that is done in your industry?

A. Yes, it is.

Q. Okay. I n exam ning Dragon's Ascent
does it contain any random number generators that
your team uncovered?

A. No. It does not.

Q Does it have any conpensating
al gorithms that inpact kind of how a player plays
or the overall results?

A. No, it does not.

Q. When you are also |ooking at this
machi ne and you're exam ning the machine with your
team do the sequences -- the rewards, are they
changed or can they be manipul ated at all?

A. No. They cannot.

Q And this is sonething that your team
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spent thorough tinme investigating and | ooking at
when it conmes to Dragon's Ascent?

A. Yes, we did.

Q. When you were al so taking a | ook at
this machi ne and you spent time with this machine
you al so prepared a report to -- to your findings.
| s that accurate?

A. That is correct, yes.

MR. McCOY: Your Honor, |'m not going
to approach at this tinme, but | would ask the
witness to take a | ook at Defense Exhibit 1 and
this is going to be Tab Number 3 --

THE W TNESS: Yes, sir.

MR. McCOY: -- for the Judge's
know edge as well as the Plaintiff's know edge.

BY MR. McCOY:

Q. So this -- is this a fair and accurate
representation of the report that you created?

A. Yes, it is. This is a copy of the
report that we prepared and issued on Decenber 9th,
2021 regarding the review and anal ysis of the
Dragon's Ascent System Version D -- as in dog --
A -- as in apple -- 1.05.02 GEN 12399.

Q. Ckay. I n wal ki ng through your report,

M. Farley, obviously you' ve covered a | ot of what
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you've outlined already which is Section 1 --
A. Yes.
Q -- which is what you did here or kind

of what you exam ned.

A. That's correct.

Q. We have taken a | ook at Section 2.

A. Yes.

Q. We've taken a | ook at Section 3 --

A Yes.

Q. -- already. What | do is | would Iike
to turn your attention -- and | would al so add
you' ve gone through, | believe, Section 4 in your

testinony al ready.

A. Yes, sSir. For the npbst part, yes.

Q. And woul d you descri be what you put
in -- in -- in your report, you know, as an
exhaustive analysis of not only what you' ve done
but also the particular characters that are
I nvolved in this game. |[Is that accurate?

A. Yes. We did our best effort to try and
give as much discl osure as we possibly could on the
aspects and operations and characters and features
of this gane.

Q. Again, | believe you also covered

Section 7 which is the system software infornmation

Veritext Lega Solutions

800.743.DEPO (3376) calendar-carolinas@veritext.com WWW.Veri t%tzcom



© 00 N o o b~ W N

R R N o o e e e e e
a A W N P O © 0O N O 01~ W N+, O

Hearing February 4, 2022

South Carolina Department Of Law Enforcement Division (SLED) Vs. 1 "Dragon's Ascent” , Et Al

Page 37

in this game. Is that accurate?

A. Yes, we did.

Q. The only thing we have not tal ked
about in court here today -- | would take you to
Section 8 which would be your findings and
concl usi ons.

A. Yes.

Q. Expl ain the Court what you found after
your careful analysis of Dragon's Ascent.

A. Certainly. | mean, we've -- we've
found that the Dragon's Ascent version that |
mentioned earlier is identical to the version that
we have here in court today. |'m pointing to the
term nal on the other side of the room

The two-player -- it's a two-player
cabinet. It's the same cabinet that we anal yzed.
It accepts cash as a form of paynment to establish
credits on the machine. A player uses those
credits to engage in ganmeplay by identifying
dragons or creatures as they pass by on the screen
and they can fire at those creatures and try to
capture them

When they capture themthey receive
poi nts. Those points are available for cash. The

outcome is based on the player's skill and
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dexterity and their visual hand-eye coordination in
an effort to try and identify those creatures and
utilize different strategies to try and capture the
creatures that they desire and try to win a cash
prize.
It's up to the player to determ ne
whet her the accunul ati on of the cash prize wll
exceed what they put into the machi ne or whet her
it will be the same or |ess.
Q. And in your conclusions, M. Farley,
did you and your team cone up with a professional
opi ni on or, you know, an expert opinion based on a
reasonabl e degree of scientific certainty?
Is this a game of skill or is it a gane
of chance?
A. I n our professional opinion we would
say that this is a gane of skill
Q. In further exam ning that would you
say this is a gane of 100 percent skill or parti al
skill? Is there any m xture at all of chance
I nvolved in this?
A. | would say that it's a hundred percent
skill. It's definitely predomnantly skill
MR. McCOY: Okay. Your Honor, based

on the testinmony that we have gotten here today
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from M. Farley and based on his analysis and
expert report that you now have in front of you
as well that's at Tab Nunmber 3 | would nove that
M. Farley's expert report that's an Tab Nunmber 3
be moved into evidence.

THE COURT: Any objection?

MR. WHI TSETT: Your Honor, | would like
to ask a few questions about that prior to or sort
of voir dire before we allow the report in.

THE COURT: Any objection to that?

MR. McCOY: | don't have an objection.
No, sir.

MR. VWHI TSETT: M. Farley --

THE COURT: Are you done with your
questioning first --

MR. McCOY: Judge, |'m happy if he

wants to ask his --

THE COURT: ~-- before we nove that in.
Al right. | wanted to make sure we -- all right.
EXAM NATI ON

BY MR. WHI TSETT:

Q. M. Farley, you said you did expert
anal ysi s?

A. Yes.

Q. Did you ever watch an actual bar patron
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at LG s by the Creek play this?
A. | have never been to LG s by the Creek.
Q. So you have no testinony regarding

anyone that's actually played this device in this
| ocati on, correct?

A. Not at LG s, no.

Q. Right. And so nothing in your report
I s based on watching anyone at this |ocation
actually play this machine, correct?

A. | have not seen patrons at LG s by the
Creek play that, right.

Q. Okay. So nothing that you've got in
here at all shows how anyone that has actually
pl ayed this device played this device. Correct?

A. | can't say that. | mean, what we
wote in the report is how the gane was desi gned,
how t he game was played in our |aboratory and how
the gane is -- is intended to be pl ayed.

Q. Certainly, and | appreciate that.

A. Sure.

Q But you don't have anything as to how
it's actually played?

A. | have not observed patrons play the
gane.

Q Did you actually analyze this device?
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A. | observed a device in our |aboratory
with the same software.
Q. But not this particular device?
A. Ot her than a few seconds which |

observed M. Smith engage in ganeplay this norning
to ensure that the machi ne was working | have not
engaged with them

Q. So you've never inserted the keys to
this device and | ooked at any of the menus or
settings or functions on this one?

A. | have not.

Q. So your report doesn't have any
beneficial information as to how anyone has

actually played this device in this |location,

correct?
A. I would not agree with that.
Q. But you've never seen anyone actually

play this, correct?

A. Oh, I've seen people play it.

Q. Not in this |ocation?

A. Not at LG s, no.

Q. Let me ask you this. You also said
t hat you | ooked at it with a view to neet state
st andar ds?

A. No, | did not.
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Q. What did you say that included the word
state standards?

A. My | aboratory engages reqgularly in the
revi ew of gam ng devices for conpliance with state
st andar ds.

Q. But you did not do that in this case?

A. To ny knowl edge there are no state
standards. There's no regul atory standard around a
game of this type.

Q OCkay. So that testinony related to
South Carolina and this device is meani ngl ess?

A. No. | mean, there were no criteria.
There were no regulatory -- there's no regulatory
oversight in South Carolina on these types of ganes
that |'maware of. So our exam nation was a
technical assessnent to assist |egal counsel with
their |l egal opinion on this.

Q. Certainly. But you didn't have any
South Carolina laws in m nd when you rendered that,
correct?

A. Oh, no. W knew that this report was
going to be part of this hearing in South Carolina.
So --

Q But you just said you didn't eval uate

any state standards. So |I'm confused.
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A. South Carolina doesn't have any state
standards for a gane of this type that |I'm aware
of .
Q. Okay.
A. When | say standards |'m tal ki ng about
I ndustry standards or regulatory standards |ike the
regul atory agency that would adopt standards.
MR. VHI TSETT: Certainly. Your Honor,
| certainly don't have an objection towards the
adm ssibility. But I think it's incredibly telling
that it is not representative of actual ganeplay by
actual patrons in this location.
THE COURT: Well, | nean -- so
you're -- you don't have any objection to the
adm ssibility?
You're just arguing -- you're going to
make an argunent that | shouldn't give it a |ot of

wei ght is what you're saying?

MR. WHI TSETT: Your Honor, | think the
fact that it doesn't actually analyze does go to
the admi ssibility.

THE COURT: This report?

MR. VHI TSETT: Yes, Your Honor.

THE COURT: Your position after that.

MR. McCOY: M position after that,
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Your Honor, is we have testinony that's here today
from M. Farley upon his exam nation of Dragon's
Ascent, the gane. He has admtted that he has not
wat ched patrons at LG s play it and he hasn't
necessarily tested this particular game, but he has
tested the gane.

So we're offering his expert opinion
based on those overall tests and not based on what
LG s has, the machine that it has and the patrons
that are playing it at LG s. So again, this is an
overall analysis of M. Farley's team and M.

Farl ey self-exam ning the game hinself.

THE COURT: Well, 1 guess | should ask.
| understand all these are evaluated on a machi ne-
by- machi ne basis. | understand that a hundred
percent, but he did testify earlier that this
machine is the same machi ne that he -- you know,
it's not the actual physical machine, but it's the
same -- it had no different features than the
machi nes that he analyzed. So at |east | thought
that's what his testinony was.

MR. VWHI TSETT: But he also admtted
t hat he's never | ooked at the settings on this
particular device and | think that's part of the

cheat problemw th this is we do have a case by
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case, machi ne by machi ne.
THE COURT: | under st and. | think that
goes nore to the weight of the evidence. |[|'m going

to allow the report in.

You know, of course | can give it

what ever weight | feel necessary if | believe
that -- you know, that -- you know, this machine is
sonewhat different or if | need to consider the

position of the state in terns of, you know,
whet her or not it's a machi ne-by-nmachi ne basis and
therefore no -- no expert opinion could ever be
of fered, you know, as to a particular machine
wi t hout that machi ne being the one anal yzed.

| don't know. | don't know the answer
to that without at |east thinking about it a little
bit and maybe doing a little research. But |I'm
going to allow it in over the objection.

Again, | think it goes nore to the
wei ght than the adm ssibility. So -- but that's
Def endant's 3.

MR. McCOY: Yes, sir. That's the
t ab.

THE COURT: Excuse nme. Yes. Exhibit
1, Tab 3.

(Defendant's Exhibit Number 1, Tab 3 in
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evi dence.)

MR. McCOY: Thank you, Your Honor.

THE COURT: All right.

MR. McCOY: Judge, if | may have one
m nute, please.

THE W TNESS: Your Honor, may | get
some water?

THE COURT: Obviously when you're down
don't discuss your testinmony or anything.

MR. McCOY: We have no issues on our
si de.

THE COURT: That's fine. 1'll rem nd
the witness you're still under oath and pl ease
don't discuss your testimny with anybody el se.
We'll be in recess for five or ten m nutes.

What ever y'all need.

(A recess transpired.)

MR. McCOY: Your Honor, based on
Def endant’'s Number 1, Tab Nunber 3 being admtted |
don't have any further questions for M. Farley at
this time. Thank you.

THE COURT: Pl ease answer any questions
M. VWhitsett may have. Thank you.

THE W TNESS: Your Honor, may | take ny

mask of f?
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THE COURT: Yes. That's fine,
especially when you're testifying.

THE W TNESS:

THE COURT: If anybody needs to renove

themthat's fine. | just -- the Chief Justice's
mandate still stands as | understand it.
EXAM NATI ON

BY MR. WHI TSETT:
Q. Good norning, M. Farley.
A. Good nor ni ng.
Q. You and | have seen each other in court

prior to today. Have we not?

A. It's been quite sonme tine.

Q. Quite some tinme. The last tinme was --
what -- Sumter or Myrtle Beach?

A. Yeah, somewhere down south of Mrtle
Beach if | recall correctly.

Q. Al'l right. And just out of curiosity,
you testified for the defense on both of those
prior cases. Did you not?

A. | don't recall, but | believe so.

Q. All right. You've never testified for
me at SLED?

| understand you've testified for SLED

but |1've never called you as a witness. Correct?

Veritext Lega Solutions

800.743.DEPO (3376) calendar-carolinas@veritext.com WWW.Veri tf),%com



© 00 N o o b~ W N

N T T N T I S R N N e =
a A W N P O © 0O N OO 01~ W N O

Hearing February 4, 2022
South Carolina Department Of Law Enforcement Division (SLED) Vs. 1 "Dragon's Ascent” , Et Al

Page 48

A. | don't recall

Q. Al'l right. Just -- on each of those
prior occupations occasions you testified that
machi nes were | egal but they were found to be not,
correct?

A. | don't recall the results.

Q. You don't recall the results of either
of those?

A. (Shakes head.)

Q You never |earned the results of those?

A. No.

Q Okay. Are there any internet cafes in
Sumt er ?

A. | have no idea.

Q. All right. Let's talk a little bit
about the first tinme | walk up to the machi ne.

A. Sur e.

Q. Al right. | walk up here. And I put
noney in and | can just play, correct?

A. Certainly.

Q Certainly. So | put a dollar in.
can point and shoot and | can either -- play,
correct?

A. Yes.

Q And certainly you would admt that
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pl ayers do that, correct?

A. | would assume so, yes.

Q They'll just put nmoney in and play,
ri ght?

A. Yes. Uh- huh.

Q. And certainly those players stand to
Wi n noney, correct?

A. Certainly.

Q So they start and stand a chance to win
sonething in addition, correct?

A. Yes.

Q. Al right. Let's talk a little bit
about that. So this device has a jackpot, correct?

A. There is a prize that progresses on the
rai nbow dragon.

Q. So that is a progressive jackpot,
correct?

A. It's a progressive prize, sir.

Q. Al right. And so that varies all the
time, correct?

A. The prize increases with every play of
t he gane --

Q. Ri ght.

A. -- win or |ose.

Q. So the maxi mum amount | can win right
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now i s based on prior plays. Correct?
A. The -- well, the -- the -- are we just
tal ki ng about the progressive jackpot price?

Q. Absol utely.

A. The prize will continue to increase
until such time as the prize is awarded. Once it
is awarded it will reset back to a reset val ue and
w Il continue to progress fromthere.

Q Al right. What did it start at on
this device?
A. | don't recall
Q. ' m going to show you what's been
Plaintiff's 1 or what's been premarked as
Plaintiff's 1.
MR. M COY: Your Honor, | have revi ewed
t he photographs. We've got a copy of themright
here in front of us.
THE COURT: Any objection to these?
MR. McCOY: Excuse ne.
THE COURT: Any objection to thent
MR. McCOY: As long as he |ays the
proper foundation for them Judge, we don't have an
obj ecti on.
THE COURT: | just didn't know if you

wer e making --
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VMR. M COY: No, sir.
BY MR. WHI TSETT:

Q Does this photograph in front of you
fairly and accurately represent the functionality
t hat we just spoke of?

A. The photo in front of me is a picture
of the rainbow dragon with a progressive prize
val ue of $614. 89.

Q Is there any reason to dispute that
this photo cane fromthis device?

A. | have no reason to dispute that.

MR. VWHI TSETT: Okay. | can certainly
| ay that down, but | would nove to admt --
THE COURT: Any objection?
MR. M COY: No obj ection, Your Honor.
THE COURT: Defendant's -- excuse ne.
Plaintiff's Exhibit 1 w thout objection.
(Plaintiff's Exhibit Nunmber 1 in
evi dence.)
BY MR. WHI TSETT:

Q And |'m going to show you what's been
premarked as Plaintiff's Exhibit 2. Do you
recognize that? |s that the same functionality on
this device?

A. That is a picture of the rainbow dragon
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with a progressive price of $1,555.41.

Q. Sure. And what is it today in court if
you can see?

A. It just went by. | -- | believe | saw
its progressive prize was at $1, 783.

Q. All right. So if | played Day 1 at
Photo 1, Day 2 at Photo 2 and today | stand a
chance to win nore noney today than |I did Day 1.
Correct?

A. Assum ng that that's the order of those
phot os, yes.

Q. Sure. And on Day 2 | stood a chance to
win nore noney than | did on Day 1, correct?

A. Correct.

Q. And if I'm-- if | play the sane |
stand a chance to win nore noney based entirely on

factors beyond ny control, correct?

A. No. That's not correct.
Q. So if | play identical -- Day 1, Day 2,
Day 3 -- | can win nore noney on Day 3 with this

function shooting this, correct?

A. The rai nbow dragon price value is nore
than it was on Day 1 and Day 2. That is correct,
but it still takes, you know, an accurate show

shot, a price -- a color match shot and the right

Veritext Lega Solutions

800.743.DEPO (3376) calendar-carolinas@veritext.com WWW.Veri t%tscom



© 00 N o o b~ W N

N T T N T I S R N N e =
a A W N P O © 0O N OO 01~ W N O

Hearing February 4, 2022

South Carolina Department Of Law Enforcement Division (SLED) Vs. 1 "Dragon's Ascent” , Et Al

Page 53

quantity of shots to deplete the health of the

rai nbow dragon to win that prize.

Q So Il'ma first-tine player. | put
nmoney in to play like you testified that | do.

A. Sure.

Q. How many shots? How many -- how many

shots do | have to capture it?

A. The quantity of shots that it takes to
deplete the health of a dragon is variable, not
based on software and based on player controls.

Q So it varies, correct?

A. It does vary. It's based upon what's
called the defining shot. The defining shot is the
first hit on a creature and how cl ose the col or
match is to that creature.

If it is the sanme color then it's a
hundred percent match and that defines the val ue of
the prize. That determ nes how many shots it wll
take to conplete the health of that dragon and

capture that dragon.

Q So how many shots would it take on
Day 1?

A. | don't know. | don't have that
answer. | don't have that fornula readily
avai lable. | know that the color of the nunbers
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of the prize indicates the percentage of the
overall prize that will be awarded which then
determ nes how many -- how many direct col or match
shots it would take to win the prize and the col or
match i s inmportant because if you don't exactly
mat ch the col or you don't get the full strength of
a shot.

You get -- you may only get a parti al
strength of a shot which means it will take nore
shots to conplete the health of the dragon and

capture it.

Q. So how many shots on Day 27?

A. | don't know that answer.

Q. How many shots today?

A. "' m not certain.

Q. So I"'mthe same player, Day 1. | put
my nmoney in. | start to play. At a point |I hit a

dragon. \What happens?

A. Dependi ng on the dragon you hit you --
you have depleted that dragon's health or you may
win a prize. There are several dragons on the

field that are one-shot wins. So if you hit a

dragon with one shot you will win a prize of at
| east 104 percent of -- of possible play.
Q. So it depends on the board, correct?
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A. l"msorry. What do you nean by board?

Q. It depends -- what's available to nme
depends on what board | see, correct?

A. "' m not sure what you mean by board.

Q. The screen.

A. The screen. So what's on the screen.
But the screen is constantly changi ng.

Q. Sure.

A. So you can patiently wait to see what
you want and then shoot at what you want.

Q. ['"ma first-time player. | can't

possi bly have seen anything beyond what | first
see, correct?

A. Well, I don't know. | mean, there's
i nformation on -- in this day and age there's
I nformati on online about these things. So you can
see things online.

You can go to the help screen and you
can see things on the help screen. You may have
observed ot her people playing. There's a |ot of
factors that go into that when you're a first
ti me-player.

Q. Sure, but | see it. | walk up to it.
| put a dollar in. | can't possibly know what's

com ng on the next screen at that point in tinme.
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Can | ?

A. The screen does repeat. So if you had
been studying the game prior to putting your noney
in there you may have observed a pattern of how the
creatures are presented.

Q. Certainly. Only if | had observed
sonmeone else or -- so that would not apply to the
pl ayer that just wal ked up to the machi ne, put a
dollar in and started playing. Correct?

A. Most |ikely they woul d probably not
know where the presentation of the creatures are in

sequence, but they may be able to figure it out if

they wait patiently after --

Q. Sure. But nost probably they'd have no
| dea, correct?

A. | don't know.

Q. Sure. So first-tinme player. | put ny
dollar in. It depends on what's avail able what's
even offered at that point in tinme, correct?

A. The screen will change. So at that
particul ar point when you put your dollar in there
will be creatures on the screen and those creatures
are available to aimand shoot --

Q. Sur e.

A. -- or walk in or whatever you want to
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do or you can wait and observe and be patient and
deci de what you want to hit.
The player that studies the screen
and studies the help screen and gets a better
under st andi ng of what creatures have what val ue
will do better than other players that just come up
and start shooting and may not pay attention to
what col or they're shooti ng.
You know, the color match is very
| nportant to how nmuch nmoney you will spend to
capture a creature.
Q. Sure. And, sir, you've never seen
anyone actually play this device. Correct?
A. That's not true. | observed M. Smth

pl ay that device this norning.

Q. As he was preparing for -- okay.
A. Yes.
Q. We did establish you never saw any

actual patron in this location, correct?

A. | have not seen a patron at LG s play
t hat machi ne.

Q. Okay. Now, you spent a lot of tinme
around this -- the gam ng machi ne industry,
correct?

A. Yes.

Veritext Lega Solutions

800.743.DEPO (3376) calendar-carolinas@veritext.com WWW.Veri tf)ét:;com



© 00 N o o b~ W N

N T T N T I S R N N e =
a A W N P O © 0O N OO 01~ W N O

Hearing February 4, 2022

South Carolina Department Of Law Enforcement Division (SLED) Vs. 1 "Dragon's Ascent” , Et Al

Page 58
Q. Sur e.
A. l'"'min my 35th year.
Q And you would certainly agree with ne

that this is all designed to make noney, correct?

A. Well, the machine is designed to nake

noney and be entertaining and engage people in an

activity. Absolutely, but it is a game of skill.
So it is possible to that sonmeone could

be upside down on this gane for a while, that being

t he operator. Players can actually win noney at
t his.

Q. They stand a chance?

A. | woul dn't say they stand a chance, but
there is an opportunity to do so. |If they play

strategically well they can cone out with nore

noney than they came in with. That is any player.

Q. Let's talk about -- this machine tracks
noney in and noney out. Correct?
A. Yes. There's meters to track how much

noney has been inserted and how nuch noney has been

redeened.

Q. Sure. And it does not give change,
correct?

A. No, it does not. WelIl, it gives change

in the formof a voucher that can be redeened for
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cash.

Q. Right. But that's not -- it does not
give -- are you famliar with what the payout --
whet her the -- does it pay whole dollars or does
It pay increnments?

A. It will pay down to the penny is ny
under standing. | nmean, we have paid for every
penny was that on there when we hit the cash-out
butt on.

Q. Okay. Let's talk a little bit about
the | ock-on function.

A. Sur e.

Q. When | play with the |Iock-on function
there's a wheel at the bottom that spends that
shows avail abl e dragons, correct?

A. When you have a |l ock-on function there
is a way for the player to identify what the next
creature that will be | ocked on will be when it
comes off of the screen. There is a turret there
that noves. Wth | ock-on features on the turret
automatically noves and | ocks onto the creature and
allows the player to fire at that creature.

Q. It automatically selects whichever of
that type it selects, correct?

A. No. It is defined by the player.
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The pl ayer defines what type of feature will be
| ocked on.

Q. Type of feature, but the --

A. The group --

Q. -- machi ne does the selection, correct?

A. The group of creature will be decided
based upon the next creature in the group to cone
on the screen.

Q And the player can't select between
simlarly situated dragons, correct?

A. The joystick can be noved left or right
and the player can change dragons that are on the

screen that --

Q. Dragon types, correct?
A. Well, 1t's always about a group, but it
will be a dragon that is on the screen.

Q. Right. And if there are three of the
sanme types of dragon on the screen it will just
select the first one, right?

A. It selects the dragon that is entering
the screen to give the player the best opportunity
to hit that dragon because it will be the dragon
that is on the screen the | ongest at that tine.

Q. It does the selection for the player?

The player can't select a dragon he or
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she may have al ready shooting at, correct?
A. Well, if the player is already shooting
at a dragon then the | ock-out feature is probably

turned off.

Q. Certainly. | can switch between them
Can't |?

A. You can switch between them but when
It's turned off it will not |lock on and will
actually be turned off on the -- on the screen when

t hat group of creature arrives. Now, the | ock-on
feature i s based upon the group.

So the group is always the same val ue
prize as any other creature whether it be the sanme
col or or not.

Q. Certainly. Let's walk through this.
So I'm shooting a dragon and | decide | want to use
| ocked on to continue shooting the same dragon.
Ri ght ?

A. Okay. All right.

Q. But anot her dragon has cone on the
screen of that sane category?

A. Ri ght .

Q. | cannot choose the same dragon |'ve
been shooting at with the | ock-on, correct?

Lock-on will automatically pick the
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next one on the screen. Correct?

A. My understanding is that you can use
the joystick to nove left and right and switch
dragons that are on the screen to the dragon you
choose to desire to lock onto. \When that dragon
| eaves the screen the next tinme the dragon in that
same group cones on the screen it will |lock onto
t hat dragon.

MR. WHI TSETT: Let ne show you -- one
second, Your Honor. I'mgoing to as a group nove

in 3, 4 and 5.
THE COURT: Any objection?
MR. McCOY: Judge, give ne one second.
Judge, we don't have an objection there.
THE COURT: 3, 4 and 5 into evidence
wi t hout objection.
(Plaintiff's Exhibit Nunbers 3, 4 and 5
I n evidence.)
BY MR. WHI TSETT:
Q. What is the maxi mum prize | can wi n?
Let me ask it like this. On two of the three
photos there's the progressive jackpot, correct?
A. The rai nbow dragon is | eaving the photo
or maybe entering the photo on Exhibit 3 and has a

price value of $1,770.81.
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Q. All right. So it's only one. |I'm
sorry. | was |looking at the -- it's only on one of
the three screens, correct?

A. That's what | see, yes.

Q. Okay. So --

A. There it is.

Q. So we've established we can't know how

many shots it would take to capture that, correct?

A. It could be calculated, but it is
not -- it is not a fixed nunber.
Q. And it's not -- that fixed number that

doesn't exist is certainly not available to the
pl ayer at any tinme, correct?

A. It's not a nunmber that's just avail able
to see on the screen, but it can be cal cul at ed.
Any player that wal ks up there may not know how
many shots may have already hit that dragon and
what its health may be. So the value may be
slightly less than what the cal cul ated val ue would
be.

Q So the value could be contingent on a
prior play as well, correct, and how many shots it
coul d take, correct?

A. Well, yeah. The health of a -- the

health of a dragon is depleted every time it's hit
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and that health will not increase until the dragon
I's captured. So any subsequent shots, whether it's
by the same player or different player, wll
continue to deplete the health of a dragon.

Q. So the success of wi nning the jackpot
I's contingent on prior players, correct?

A. No. If you want to stay there and
continue to focus on that rainbow dragon until you

won the prize you can do so.

Q. How many shots would it take?

A. | don't know.

Q. Could I do it with ten cents?

A. If that's the only target you're

focusing on and you're only going to shoot at the
rai nbow dragon probably not ten cents.
Q. Sure. So |I'd have to pay nore nopney to

even win the match, correct?

A. | would venture to guess that that is
t he case.

Q. Sure. And we know that's the case,
ri ght?

A. | mean, there is -- the other expert
that will talk on behalf of the manufacturer can

give you nore details on the calculations that's

used to determ ne how many shots it would take to
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deplete the health of a dragon. |If you want to get
speci fic about the rainbow dragon he would probably
be able to do that in his head.

Q. Sur e.

A. | have not studied that. This was just
one of the projects we do in our labs. So we kind
of put down the facts about how it works and we
never really bothered to do the calculation of --

Q. So you as an expert can't do it?

A. Well, | couldn't, but it wasn't within
t he scope of what we were ask to do.

Q. As we sit here today you haven't?

A. | haven't, no.

Q. Right. And we are expecting a South
Carolina bar patron to do that while playing?

A. If a South Carolina bar patron w shes
to find out what it would take to deplete the
health of the rainbow dragon they m ght want to
do that, but that is up to them

Q. So in reality they would have to
continue putting nore noney in to do that, correct?

A. Not necessarily.

Q. You just said | couldn't do it with ten
cents, right?

A. If it was the very first shot and it
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was your only shot. But if the health has been
depleted to the point where there's only one shot
|l eft and you put ten cents in or you only had ten
shots left on your neter and you hit it then you
m ght win.

Q. Then that would be the |uckiest person
ever, right?

A. | wouldn't say that.

Q Okay. But you just said it was
virtually inpossible to successfully capture that
dragon with the m ni mum shot and only one. Right?

A. If it were a brand new ganme and t hat
was the first shot on the rainbow dragon |I woul d
say that ten cents would not deplete the health to
t he point of capture.

Q So let's go to that point in time, this
static point in time. Even at the first tine --
the very first tinme you've ever done this an
average player can't know how many shots it wl
take. Correct?

A. | don't know. | don't know if an
average player would know that or not.

| mean, an average player woul d
probably be -- have sufficient education to do the

mat h t hat woul d be required to do that and woul d
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probably study the game and becone aware of what it
takes to do that. So it's possible that an average
person m ght be able to do that.

Q. What type of education would be
required?

A. | would say a high school graduate

woul d be sufficient to have the skills to do the

addition --
Q The cal cul ati ons --
A. -- and multiplication to do that.
Q. The cal cul ations that you can't do

sitting here today?

A. | didn't say | couldn't do them |
said | wasn't asked to do them

Q. Ckay. If I'ma first-tinme player and |

have not watched the entire cycle of the machine |

can't know what's on the next level. Can |?

A. | don't understand your question.

Q. First-time player. | walked up to the
device. It's the first time |I've ever seen it. |

can't possibly know what's com ng next, correct?

A. First-time player. You just wal ked up
to the machine. Do you know what's com ng next?
can't speak to that. | don't know.

| mean, you m ght be a first-tine
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pl ayer, but maybe you studied it online. Maybe
you' ve studi ed ot her players playing it. You may
have just wal ked up to it, but maybe you've seen it
sonmepl ace else. | don't know.

Q. Al'l of your testinmony is predicated on
someone having studi ed before they actually played,
correct?

A. No. It's an elenment of skill that one
woul d be able to inprove over tine. The nore you
become famliar with the features and how this ganme
I's played the nore proficient you'll becone at it.
You can get that from studying others playing the
game or you can get that by playing it yourself.

Q. Let's tal k about playing it yourself.
So if | put in a dollar -- he's already shot. [If |
shoot that whole dollar |I'm not going to capture
t he rai nbow dragon. Am 1 ?

A. | woul dn't necessarily say that.
mean, if you -- if you enploy the correct strategy
and understand where the one-shot dragons are and
what they look like it's possible to parlay that
dollar into much nore than a dollar over time which
could potentially give you sufficient funds to
continue to hit the rainbow dragon upon occasi on

and continue to deplete its health until a point at
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whi ch you capture that.

Q. And if | never appreciated that there
are rules I'd never know that. Wuld [|?

A. Well, that would be our your own
decision to not read the rules.

Q. Sure. But you've got a South Carolina
bar patron and your entire assessnent is based on
havi ng read and studied, correct?

A. Well, the information is available to
do that. The help screen is available and the
pl ayer can engage in review ng that help screen
wi t hout even putting any noney on it.

Q. Sure. Let's go to the crazy scenario
that this person has never read the rules.

A. Why - -

Q. They put a dollar in.

A. | don't recommend that for anything,
whet her it's Dragon's Ascent, any other type of
game or any -- any type of anything. | mean, you

shoul d al ways read the rules and the help screen.

Q. Sure, but let's assunme for the sake of
argument | don't.

A. Sur e.

Q. | point at a dragon. | shoot it. How

many shoots is it going to take?
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A. It may only take one. You're saying
you didn't read the rules and you just wal ked up
there. You have no famliarity with the gane.
You're going to aimand shoot. It is entirely
possi bl e that you could hit a one-shot dragon and
win a prize.

Q. And it's entirely possible that | may
shoot it five tinmes and nothing happens, correct?

A. You woul d be depleting the health of a
dragon each time you shot it, but there are dragons
out there that take nore than one shot to deplete

to the point of capture.

Q. And nore than ten shots, correct?

A. Yes.

Q. More than 20 shots?

A. Yes.

Q. What is the nost?

A. | don't know.

Q. You can't figure that one?

A. | wasn't asked to.

Q Okay. How | ong does the entire cycle
t ake?

A. About five m nutes.

Q. Ckay. The entire ganme? Every screen

that's available at every tine is five m nutes?
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A. Each -- ny understanding is -- we call
them thenes in the | ab. | think they -- the

manuf acturer calls them | evels, but each |evel
t akes approximately five mnutes to display all the
creatures.

You'll notice -- if you've been
observing this gane here in the courtroomyou'll
notice that the creatures all |eave the screen and
there's a gray cloud that comes across the screen.
That's when the theme or the |evel changes. You'l
notice the background change and then the creatures
come back on.

Q. Sure. How long did it take for the
whol e thing to go?

A. | believe there's four different
| evel s. So probably entirely 20 or maybe 30
m nut es.

Q. Would it surprise you if there were

five l evels and six versions on this?

A. What do you mean by versions?
MR. WHI TSETT: | beg the Court's
i ndul gence. One second. It nmay be easiest if
you -- could I have him wal k over to this?

THE COURT: Sur e.
BY MR. VWHI TSETT:
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Q. So you observed M. Wbod turn the key
and settings and update software came on, correct?

A. Yes.

Q. And it's on Settings Level 1, correct?

A. Yes.

Q. All right. Settings Level 2.

A. Okay.

Q. Correct?

A. Uh- huh.

Q. Three?

A. Yep.

Q. Four ?

A. Yep.

Q. Five?

A. Yep.

Q. What are the settings |evels?

A. | don't recall

Q. Okay. Are there different versions
t hat go A through F?

A. The only version that | know of that's
on here is the one that | said earlier. | believe
it's called DAl 103.05 GEN 12399. |'m doing that

from menory.
Q. Al'l right. So update to release

Ver si on A. VWhat is Version A?
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A. That's probably related to this version
of software | would guess, but | don't think we
have anything to insert that would update the
sof t war e.

Q. Okay. So there's a Version B?

A. Okay.

Q. s that a yes?

A. That's what | see on the screen, yes.

Q. Ckay. Version C?

A. Okay. | see that.

Q. Versi on D?

A | see that.

Q. Ver si on E?

A. | see that.

Q. Version F?

A Not F.

Q. A through E. So five versions and five
settings. Correct?

A. That's what it says, Version A and
t hrough E. Yes.

Q Al'l right. By pushing the button the
Level 5 speed canme up as a nunber, correct?

A. Yes. | see 822353.

Q. Ckay. And it affords the ability to
enter the password and --
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A. It's not -- it's C. Level 5-C
Q. Excuse nme. What is Level 5-C?
A. ' m not certain. |'mnot certain. |
don't want to guess.
Q. Okay. Are there different Cs for
di fferent versions?
A. | do not know.
Q. There's al so a player station nenu.
MR. WHI TSETT: Judge, it nmay be easier
to come --
THE COURT: Yes.
THE W TNESS: Now, is this ny testinony
or is this your witness' testinmny? | see --
BY MR. WHI TSETT:
Q. ' m going to ask you a question.
A. -- himplaying with the screen and |I'm
not .
Q. You saw he turned a key, right?
A | saw himturn a key. | saw himuse a
joystick. I'mwondering if this is his testinmony
or nmy testinony. | want to be careful you're not

using me as his nouthpiece.
Q. | appreciate that.
A. Thank you.

Q | want to ask you questions when we get
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to certain screens and we're just going to get
to those certain screens.

A. Certainly.

Q. And on the play station menu there is a
joystick menu, a bill acceptor nenu, a Drax board
menu, printer menu, player station recall history,
audit menu or player's settings. Correct?

A. Yes.

Q. l'"mjust reading those. [It's not -- if
| go to the player settings menu and select it --
let's go back. How do | get back to that? All
right. If | select the audit nmenu --

A. Yes.

Q. WIll you read the categories that
appear on the audit nmenu.

A. Okay. Last clear date, cash in, cash
out .

Q. So this was the cash-in counter that we
t al ked about --

A Uh- huh.

Q -- that all machines that take in noney
and pay out noney have, right?

A. Uh- huh. 10 hol d.

Q. What's the |1 O hol d?

A. That's how nmuch nopney is held.
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Q. Ckay.

A. It's essentially cash in noney.

Q. Next one?

A. Hol d percent age.

Q. What is a hold percentage?

A. It's the hold percentage of the noney
that's been held that's been inserted.

Q. What is the cash play? Cash 17

A. Cash 1.

Q What is the -- is there a return
percent age?

A. There is a return percentage.

Q. Al right. There is a ganmes played,
t he ganes one --

A Yes, there is.

Q. -- and a win percentage?

A. It says: Hit percentage.

Q. Hit percentage?

A Yep.

Q. Al'l right. And then it also has: Fill
remai ning? Current fill. Pending fill? Excuse
me.

A Yes.

Q. Excuse ne. What is the current fill
versus a pending fill?
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A. My understanding is that a fill is a
| i censed to operate the software that pays the --
their operators and they only have the ability to
use the software for so |ong. When that period
ends the software is no | onger enabled and they
woul d have to contact Pace-O- Matic to get a new
fill.

Q. Ckay. So that's as long as soneone can
play and only as | ong as Pace gives them correct?

A. Yes.

Q. Okay. \Vhat is the Drax board nmenu?

A. "' m not certain.

MR. WHI TSETT: Let's talk about the --
pull it back up. | beg the Court's -- let me -- |
believe that's all I've got --

THE COURT: That's it.

MR. WHI TSETT: -- at this stage.

THE COURT: All right.

BY MR. WHI TSETT:

Q. | appreciate your indul gence. W saw
there was five settings and five versions, correct?

A. Yes. We did see that.

Q. "' m going to show you what's been
marked as Plaintiff's 6. In the l[ittle green space

behi nd that do you see sone words?
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A. It says: Printing, please wait.

Q. Then what is the green bubble behind
t hat ?

A. | believe it says: Free shots.

Q. So this device has the capability for
free play, correct?

A. No. That is what we call an
entertaining display. This device has the
capability of taking a prize that was earned by a
patron that had not been awarded and presenting it
to the player in a formthat appears they have free
pl ays.

In fact, the shots are just an
entertaining way to add up to the prize that the
pl ayer had previously won by capturing a dragon
t hat hadn't been awarded yet.

Q. Al right. Walk through that one nore
tinme.

A. Certainly.

Q. So it shows free plays? The player
beli eves free plays but the device is not?

A. It says: Free shots. It's an
entertaining display for the player to realize an
award that they becane entitled to by the capturing

of a dragon previously. So they would have just
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captured a dragon, but the prize had not been
awarded to themyet. So instead of just adding
the --

Q. Just stop there really quick. So the
pl ayer captured a dragon but doesn't wi n what they
expected to wi n?

A. Well, they do win what they expected to
Wi n.

Q But just displayed -- said |I've
captured a dragon and |I'm at the point where |
think this is worth a certain anount. You're

telling me | don't realize that amount right away?

A. If you'll et me finish | will continue
what | was -- where | was.

Q. Pl ease.

A. So a player has captured a dragon and

t hey have been entitled to a prize. That prize has
not yet been added to their credit neter.

The ganme has the ability to present
that prize as free shots. The player then w |
press the shoot button and hit various targets as
t hey go by and doesn't have to pay attention to a
color or anything |like that because whatever they
hit is going to give them a nonetary amount that

will ultimately add up to the prize that they
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became entitled to for the capturing of the dragon
previously.

Q So for those shots the player still has
no effect?

A. The player's skill does have effect.
They still have to aim and shoot and the feature
will continue until they hit a sufficient quantity
of creatures to add up to the prize that they
becanme entitled to.

Q Ckay. But fromthe player's
perspective that's just an illusion, correct?

A You could call it that. | nean, |
think the term | used was an entertaining display.

Q. So how many of these free plays can be
awar ded?

A. My understanding is that they're
associ ated with certain dragons when they're
capt ur ed.

Q. How many?

A. | don't know.

Q VWhi ch dragons?

A. " mnot certain. We observed it a few
times yesterday. | don't recall. It was like a

bl ue-col ored dragon.

Q Ckay. But as you sit here you don't
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know what it would take to even capture those?

A. The other expert that will testify on
behal f of Pace-O Matic can give you those details.

Q. Sure. | agree. So we may hear that
fromsonme other expert, but as you sit here you
don't know?

A. | am not certain.

Q. Ckay.

A. | wasn't asked to cover that.

Q What happens when a pl ayer is
successful at capturing a dragon?

A. When a player is successful at
capturing the dragon the prize associated with that
dragon will be credited to their credit meter.

Q. Right. Does it also play a jingle?

A. | don't recall

Q. Does the noney al so appear on the

screen and then float across into their --

A. Yes, it does.

Q. Right. And that certainly entices the
pl ayer to continue shooting. Correct?

A. | don't know what it does to the
pl ayer. That's up to the player whether they want
to continue to play or they want to cash out.

Q So it's your testinony that that
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functionality has no neani ng?

A. | didn't say that.

Q You said it wouldn't matter to the
pl ayer, right? 1Isn't it designed --

A. | said | have no idea what the player
is going to do after they won a price. | didn't
say it didn't matter.

Q. Ckay. Let ne show you what's been
mar ked as Plaintiff's 7. Do you recognize that?

A. It |ooks Iike a game screen from
Dragon's Ascent.

Q. That's what |I'masking. |Is this a gane
screen from Dragon's Ascent ?

A. Yes, it is.

Q. What is the highest target value? Did
| win the progressive jackpot?

A. | don't see the rainbow dragon in this
| mage.

Q. Is there anything a player can do on
this screen to win that?

A. The player would have to wait for the
dragon -- for the rainbow dragon to appear on the
screen.

Q. So the answer is, no, there's no skil

and ability fromthe player?
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That's absolutely --
They can win that prize?

-- not what | said.

o » O »

On this screen the player has no
ability to capture that dragon?

A. If the player were to fire the rainbow
dragon is not present on this screen. He would --
I f the player was intended to capture the rainbow
dragon they woul d have to wait for the rai nbow
dragon to appear.

Q. Right. So no skill or ability in the
actual play on this particular screen, correct?

A. That's not correct.

MR. McCOY: Your Honor, | was going to
say, that's kind of been asked and answer ed.

THE COURT: | sustain.
BY MR. WHI TSETT:

Q. So how nmuch -- how many shots per
dragon do | need to fire on that screen?

A. | don't understand your questi on.

Q. How many shots do | need to fire to
capture a dragon on this screen?

A. ['"'m not sure certain. You may only
need to fire one.

Q. So that depends. Right?

Veritext Lega Solutions

800.743.DEPO (3376) calendar-carolinas@veritext.com WWW.Veri t%gcom



© 00 N o o b~ W N

R R N o o e e e e e
a A W N P O © 0O N O 01~ W N+, O

Hearing February 4, 2022
South Carolina Department Of Law Enforcement Division (SLED) Vs. 1 "Dragon's Ascent” , Et Al

Page 84

A. Yes, it does.

Q. M. Farley, have you had the
opportunity to |l ook at the joystick menu on this
devi ce?

A. | don't recall doing that.

Q. You've never seen the joystick menu?

A. | personally have not, no.

MR. WHI TSETT: Beg the Court's
I ndul gence.

THE COURT: Certainly.
BY MR. WHI TSETT:

Q. Is it fair to say you only | ooked at
the specific settings that you were asked to | ook
at? Correct?

A. No. | was not the only person in ny
office that reviewed this. So there may have been
someone el se that | ooked at the joystick settings.
| did not.

Q. Okay. Well, let me ask you this.
There's no | eader board of any type displayed on
this, correct?

A. Not that |I'm aware of.

Q. And all of your testinony does not

account for having witnessed anyone at this

| ocation actually play this machine, correct?
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seen anyone at LG s by the Creek play this ganme.

Q.

based on a

pl ayed through trial and error, correct?

A.

exam nation of the Dragon's Ascent --

Q.

A

Q.
it's integr

A.
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As | have stated before, | have not

And your testinony and your opinion is

pl ayer having read all the rules and

My testinony is based upon our

Sur e.

-- machi ne.

And, in fact, in your report you said
al. Correct?

I think the word integral was in ny

report, yes.
MR. WHI TSETT: Okay. No further
gquestions, Your Honor.
THE COURT: Anything further,
M. MCoy?
MR. McCOY: Briefly, Your Honor.
EXAM NATI ON
BY MR. McCOY:

Q. M. Farley, |I'm not going to keep you
up there any |l onger than necessary. Your expert
opinion is this a game of 100 percent skill or is
It a game of chance?

A. It's a game of 100 percent skill.
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MR. McCOY: Thank you, M. Farley.

THE COURT: Next w tness.

MR. VWHI TSETT: Your Honor, we think our
first witness may be our only wi tness now, but we
have a rebuttal w tness now depending on the
testinony offered by SLED.

THE COURT: Okay. What do you y' all
want to do? Are y'all planning want on wanting to
break for lunch or --

MR. VWHI TSETT: We like to break for
| unch.

THE COURT: It's fine. This m ght be
the perfect tinme to do it if y'all want to do it,
but | don't care. |I'mnot a lunch eater.

MR. VWHI TSETT: If this would be a
natural stopping point that would be fine.

THE COURT: Y'all want to break for

| unch now and conme back at 12:30? |Is that what
y'all want? 12:30? | don't care. I'mnot a lunch
eat er.

MR. WHI TSETT: We're ready to go
f orward.

THE COURT: How long is your
presentation going to be? An hour or two?

MR. WHI TSETT: Probably.
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THE COURT: |'msaying if we went now
you're not going to be down before 1:30 probably --
chances are -- given M. Farley's testinony. |
mean, it's a couple hours. So, you know, two and a
hal f hours. |I'mnot -- you know I'm not hol di ng
you to that.

VWhat |'m saying is |I'd rather not work
for 30 mnutes to an hour and then break in the
m ddl e of sonebody's testinony. |'d rather just go
ahead now, conme back and get all the testinony at
one time. |s that fine?

MR. WHI TSETT: That's a prudent plan at
this point.

THE COURT: I'Il give y'all until
12:30. That's an hour and five mnutes. | don't
know where everybody wants to go or whatever.

| know sonme of you guys can find your
way around Goose Creek. | know M. WI Kins' from
Greenville. He mght need sonme help. 1'll see
y'all at 12:30.

(A lunch recess transpired.)

THE COURT: Are y'all ready to proceed?

MR. W LKI NS: Your Honor, before the
| unch break |I did indicate to the Court we had one

rebuttal witness perhaps. We do, but | would Iike
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to introduce into the record formally at this tine
Def endant's Exhibit 1, Tab 1 pursuant to South
Carolina Rul es of Evidence 803(8) and 902(4). It's
the self-authenticating public record.

THE COURT: Any objection?

MR. WHI TSETT: To the adm ssibility?
No, Your Honor. DC has no bearing in South
Carol i na. To the adm ssibility, no.

THE COURT: So it's Plaintiff's (sic)
Exhibit 1, Tab 1. Right, into evidence w thout
obj ecti on.

(Defendant's Exhibit Nunmber 1, Tab 1 in
evi dence.)

THE COURT: Thank you. You can cal
your first witness. |Is that it for you guys for
now?

MR. WHI TSETT: We would call Speci al
Agent Ryan Wbod.

RYAN CURTI S WOOD
being first duly sworn, testified as foll ows:
EXAM NATI ON
BY MR. WHI TSETT:
Q. Speci al Agent Wbhod, where are you
currently enployed with?

A. l'"mcurrently enployed with the South
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Carolina Law Enforcenment Division better known as

SLED. | work in Horry County.
Q And what is your current position?
A. ' m assigned to the Vice, Alcohol

Enf orcenment section.

Q. What do you do in that regard?

A. Al'l things related to and al so anything
Vice related. | also do illegal ganbling
I nvesti gati ons.

Q. Okay. Does that include gam ng
machi nes?

A. Yes, it does.

Q. And you have done that throughout the
state, correct?

A. Yes, sSir.

Q. Al right. And what is your particular

I nvol venent with the device here today?

A. My i1nvol vement ?
Q. Yes.
A. Back in October | received a conpl aint

t hat there was a machi ne of suspicion inside of a
bar called LG s by the Creek. | was tasked with
goi ng inside and investigating that machine.

Q. Al'l right. Wat did you do as part of

t hat i nvestigation?
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A. Well, | went inside in an undercover
capacity as a normal patron of the bar. | went

I nside to observe the machine first and then |
eventual |y played the machi ne.

Q. Al'l right. What was your initial
| npression upon seeing the machine in this
| ocati on?

A. My initial inpressionis it was sim/lar
to other machines that |'ve played before in ny
career, but not exactly this machine. This was the
first time that | had seen this particular type of
machi ne.

Q. Al'l right. Now, when you first wal ked
in and started playing did you see any rul es?

A. No, sir.

Q. Did you read any rul es?

A. No, sir.

Q. Did you sit down -- what -- what could
you tell nme when you first sat down and what did
you do when you first sat down?

A. VWhen | sat down | noticed the nachine
is a two-player machine. There were two stations
where two people could play at the same tinme. The
screen was al ready on.

The machi ne was al ready running,
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guess. | noticed obviously there's dragons novi ng
across the screen at different speeds and angl es
and directions. | then noticed that each station
has a joystick, a shoot button, a ticket button, a
rai se your cost button and a | ock-on nmenu button.

Q. All right. These dragons that you saw
initially, could you tell what they were worth?

A. No, sir.

Q. Did you have any -- could you tell by
sitting there what screen was com ng next?

A. No, sir.

Q. Coul d you tell how much it took to
capture any of the dragons on the screen at that
time?

A. No.

Q. Al'l right. Suffice it to say you
wal ked up. And did you put nmoney in the machi ne?

A. Yes, | did.

Q. And you began pl ayi ng?

A. That is correct.

Q. Wal k us through that with your

initial --

A. Well, the first thing | didis |I took
$20 -- US currency, state funds -- and entered it
into the machine, the bill acceptor, into the |eft
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side. | think that's Player 1.

As soon as | entered the $20 into the
machi ne a pronpt cane up on that right in front of
my gun and turret in front of nmy player's station
on the screen. It asked if I was 18 or ol der.

| could nove the joystick to the left

for yes or to the right for no. | m ght have been
vice versa. | don't renenber where it was, but |
noved it to yes. | hit the shoot button to sel ect

yes. Then it accepted ny $20 and then $20 appeared
on the screen right beside my gun. It was a dollar
sign and $20.

Q. Al right. Wat did you do next?

A. | then cycled through the raise your
cost button. | tapped it. | noticed that in the
m ddle of nmy gun turret -- ny turret is on the
screen in front of that player station -- there is
a value right underneath the cannon or the gun.
noticed the first value was ten cent.

| selected that button again and it
stayed at 20 cent. | hit the button again and it
said 50 cent, then again a dollar, and then again
$2. Then it cycled back to the ten cent.

Q. So the player could select the anmpunt

to play?
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A. That was ny inmpression at that nmonment.
| had yet to fire any shots or -- but it was
obvi ous that was some type of wager button.

Q. OCkay. What did you do next?

A. | set it to ten cent first. Then |
took the joystick -- moved the joystick around.
noti ced the gun noved around with the joystick. |
then moved the joystick, hit the shoot button.

| shot it. A projectile came out of
the gun. | struck a dragon on the screen and

not hi ng happened except for that ten cents was
deducted fromny total value of $20. So at that
point | was down to $19. 90.

Q. So you successfully picked out a
dragon, targeted that dragon, hit that dragon and
not hi ng happened?

A. That's correct.

Q. Okay. Did you know how many shots it
woul d take to capture that dragon?

A. No, sir.

Q. Did you know what you stood to wi n at
that point in time?

A. No, sir.

Q. What happened when you successfully

destroyed a dragon for the first time?
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A. | believe the first time | successfully
destroyed a dragon a -- |ike coins appeared on the

screen. It was a different audible tone if |
remenber correctly and those coins. The val ue of
what | had won popped up on the screen.

It kind of -- kind of noved across the
screen towards ny bank or my credit value that was
| i sted on the screen there.

Q So it nmade you aware that you had won a
prize, correct?

A. Yes. | believe it was 60 cents was the
wi nning prize maybe on ny first shot --

Q. Prior to --

A. -- that 1'd won on.

Q. Prior to seeing that amount did you
have any idea of what you would actually w n?

A. No, sir.

Q. As you played what dd you notice about
t he anount that you wagered?

A. Well, | noticed that if | was wagering
ten cent and selected the small pink dragons going

across the screen and was successful destroying it

then | would get 60 cents. |If | nmoved ny bet to 20
cents | would -- for that sane dragon | would get a
$1. 20.
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Q. Ckay. So the nore you played the nore
you stood to win?

A. Correct.

Q. Okay.

A. The nmore you wagered the nore you stood
to winif you were successful destroying that
particul ar dragon.

Q. The first time you played were you
successful in hitting the targets you ai ned at?

A. |'m sorry. Repeat the question.

Q. The very first time you played were you
successful in getting all the targets that you
ai med at?

A. Not every time, no.

Q. Ckay.

A. | would hit them but you could w n or

you may not w n.

Q. So did successfully hitting dragons
result in capturing dragons every tinme?

A. No, sir.

Q At that point could you as the player
tell how many shots it would take?

A. No, sir.

Q. Let's tal k about the highest val ue

dragon that you saw at that tinme. Do you recall
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what that was?

A. | think it's that rainbow dragon that's
al ready been stated today that noved across the
screen. VWhen | first noticed it | didn't know it
was called the rainbow dragon at that time, but it
was a dragon that was multicol ored.

There was a dollar ampunt assigned to
t hat dragon. |t was obvious it nmoved across the
screen. It was kind of like in the mddle of the
screen and it represented a dollar anount.

Q. Plaintiff's Exhibit 1, is that the
dol I ar amount to the best of your recollection?

A. To the best of ny recollection, yes. |
do remenber it was around $614. So this one states
614. 69 and that would be the best of ny know edge.

MR. VWHI TSETT: For the record | believe
| noved to admt all of those w thout objection,
but if I haven't | was going to submt them as
Plaintiff's Exhibit 1 through 7.

MR. TAPP: | they think they're in.

THE COURT: Nunber 1 through 7, yes.

MR. WHI TSETT: Thank you.

THE COURT: That's with no objection?

MR. McCOY: W thout objection.

(Plaintiff's Exhibits 1, 2, 3, 4, 5, 6
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and 7 in evidence.)
BY MR. WHI TSETT:

Q All right. At that tinme when you saw
t hat $614 any idea how many shots it would take to
capture that one?

A. No. | didn't have any idea how nmany

shots it would take to capture that.

Q. How do you capture that one?

A. | would assune by shooting it.

Q But we don't know how many shots,
correct?

A. No.

Q. Al right. Let's talk about what

happened as you -- you took nore shots than the
ones we've tal ked about thus far. Correct?
A. Yes.

Q. Tal k about the course of your play that
first tine.

A. VWELL, like | said, |I've played machi nes
that are simlar to this. They pretty nmuch work
very simlarly. On this particular machine I first
pl ayed by trying to shoot every dragon that came --
| tried every dragon. | noticed once you're doing
t hat then when you are successful and you capture a

dragon or destroy a dragon that each dragon had a
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different value if you won or if you were
successful .

So | did notice that this dragon has
this value and this dragon has this val ue assigned
to it and what that nmeans -- in ny career and in ny
training and experience | would just know that
there's multipliers assigned to each type of dragon
on the screen.

Q Let's tal k about your credit bal ance as
you played through the game. What happened during

that first undercover operation?

A. | believe | did three -- three
di fferent ganmeplays if you will. | put in $20 the
first time | played it. It fluctuated up and down

above $20. Then it would get below $20 at tines.
Eventually | played it down to zero.

Q. Did you enpl oy the same skill
t hroughout the course of that play?

A. Yes. Aimng and shooting, yes.

Q. Okay. And you went up to $70 but
ultimately down to zero?

A. Correct.

Q. At that point were you able to tell the
screen that was com ng next?

A. No.

Veritext Lega Solutions

800.743.DEPO (3376) calendar-carolinas@veritext.com www.verit%t. om



© 00 N o o b~ W N

N T T N T I S R N N e =
a A W N P O © 0O N OO 01~ W N O

Hearing February 4, 2022
South Carolina Department Of Law Enforcement Division (SLED) Vs. 1 "Dragon's Ascent” , Et Al

Page 99

Q. At that point could it have been

possible to nenorize the entire sequence on this

ganme?
A. To menorize the entire sequence --
Q. Ri ght .
A. --of each dragon in every -- | would

say that's inpossible.

Q. Because you played for a defined anmount
of time on your $207?

A. Yes. | don't know. WMaybe -- | don't
know t he exact anmount of tinme, but it probably was
around 10 m nutes.

Q. Okay. Did you ever enploy the | ock-on
button at any point during that play?

A. |'"'mnot sure if | did during the first
play. After | went to zero the first time | did
i nsert another $20 bill into the nmachi ne and pl ayed
again and this tinme |I did use -- | know that | used
the | ock-on button at that tine.

Q. Al'l right. \What happened then?

A. When | was -- the |ock-on, |1've seen
t hat type of feature on other games and eventually
t hat | ock-on button -- once you select the | ock-on
button you then have a new nenu of characters or

dragons in this case that is going to pop up right

Veritext Lega Solutions

800.743.DEPO (3376) calendar-carolinas@veritext.com WWW.Veri t%tscom




© 00 N o o b~ W N

N T T N T I S R N N e =
a A W N P O © 0O N OO 01~ W N O

Hearing February 4, 2022

South Carolina Department Of Law Enforcement Division (SLED) Vs. 1 "Dragon's Ascent” , Et Al

Page 100

besi de your gun turret.

Now, you can use the joystick to
maneuver through those characters. There's -- |
don't know how many are on there exactly, but there
are pictures of each dragon that's avail able for
the | ock-on button.

So you m ght have the |arge gold
dragon, the | arge purple dragon, the |arge pink
dragon, the blue dragon or the green dragon. Then
you have a ruby selection which is a group of
dragons and gold bars. Those represent sone gold
dr agons.

Q. Okay.

A. If you select one of those dragons --
so it's ny choice as a player to select what dragon
that 1'd like to shoot at with that |ock-on button.

Q. Okay.

A. So if I chose the |large pink dragon
let's say then if it is on the screen at that tine
the gun will automatically |lock onto that.

Q What happens if there are two pink
dragons on the screen?

A. If there are two pink dragons on the
screen at the same time and | have sel ected the

pi nk dragon -- pink dragon on ny little menu then
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the machine itself will |l ock onto whatever pink
dragon it wants to. | did not have control of
whi ch pink dragon that | could I ock onto.

Q. Okay.
A. | just -- | was just able to | ock onto

a pink dragon.

Q. A type or a category of dragon?

A. | didn't see a category in that. I
just saw there was a -- there was a definite
picture of that dragon on the menu. That is the
dragon that appeared on the screen.

As soon as it appeared, once you've
selected that, it automatically |l ocks on. Even
bef ore you shoot it's | ocked on.

Q. But if there are nmultiple identical
dragons you can't select between thent?

A. That's correct.

Q. Okay. At that time using even that
function did it tell you how many shots it would
t ake?

A. No.

Q. Okay. So you had no idea at that
poi nt ?

A. No. | never had any idea how many

shots it took to destroy any type of dragon.
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Q. Ckay. Vhat happened when you pl ayed
with that function?

A. Well, | noticed that obviously it
| ocked on with a little dotted line that lets you
know whi ch dragon you're | ocked onto. When |
pressed shoot projectiles go fromthe gun to that
dragon. Anything in between your gun and that
particul ar dragon that you're | ooked onto, the
bullets sinply just m sses all those.

It just takes that elenment out of the
gane. You're not going to hit any other dragon but
the thing that you're | ocked onto. | noticed it
woul d successfully hit it each tine.

Q. It successfully hit the dragon but that

did not result in a successful capture?

A. Not successful. No captures. | did
capture sone, but still it just took a nunber of
shots. | don't know how many.

Sonmetinmes it would take | ess.
Sonetinmes it would take nore. Sonetinmes it was
somewhere in between. You just never knew how nmany
shots it took.
Q. So even from your perspective when you
utilized the lock-on it would take a different

nunber of shots for the same dragon?
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A. Yes. |If you were successful in
capturing or destroying the dragon with a
| ock-on menu and you kept it there on that | ock-on
menu and the next time it came across the screen if
| was successful in shooting or capturing it with
four shots the first time and | did the sane thing
t he second tinme and shot four shots it may not die
t hen.

It may have died on the third shot tine
this time or it may have taken 16 shots. There was
just no way to know how many shots it took to kil
t hat particular type of dragon.

Q. From a player's perspective based on
your play of this there was no way to know?

A. No way to know.

Q. Can two players utilize that function

at the sane time?

A. Yes, sSir.

Q. Utilizing that function would those
pl ayers be guaranteed the sane result?

A. | don't -- would they be -- no. |
woul d say no.

Q. Ckay.

A. | mean, | could be -- if a player is

pl ayi ng besi de me where we were both | ocked onto
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the pink dragon let's just say | could shoot it --
| could hit nmy button 20 tines and shoot it 20
times. Player 2 over here could hit it twce.

He wins. | don't win. |[|'ve played
20 -- let's see. If | was betting a dollar [|'ve
pl ayed $20. |If he was betting a dollar he's played
$2 and he won and | | ost.

Q. Okay. \What happened to the $20 you put

I n during that second play when you utilized only
| ock-on?

A. | believe |I played that one down to
zero as well. | believe it was the third tinme that

| did not play it down to zero.

Q. Al right. Let's talk about that.

A. During my third ganeplay | basically
used the same type of strategy that | had been
using before -- so -- which was going in between
the | ock-on button and the single-fire node.

My noney woul d fluctuate up and down.
I"'mstill noticing that different dragons are
offering different anounts of noney when | was
successful to capture one. | was never able to
figure out how many shots it took to kill any type
of dragon, but once | got up to $30 this tine |
decided to hit the ticket button.
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Q. Ckay. Vhat happened?

A. Well, | know the ticket buttons
from-- fromny experience and from machi nes
simlar to these, the ticket button is usually
going to -- I'mgoing to receive a ticket fromthe
machi ne once | hit that button and it's usually
your gane credits. In this case it was a dollar
amount where ny credits -- they were already in
dol I ar amounts.

Someti mes we see those where ganes can
be put in credit value instead of dollar value. In
this case it was a dollar ampunt on the screen. My
dol I ar anmount, | believe, was $20.41.

Once | hit the ticket button a pronpt
canme on the screen asking me was -- was | sure if |
wanted to cash out for $20.41. Yes and no was at
the bottomagain. | then noved it to yes.

Q. What - -

A Once | hit yes usually a ticket should
have popped out of the ticket dispenser. At this
time there was a pronpt that came on the screen
that stated printer mal function or still printing
or sonmething like that. So | didn't know what was
goi ng on.

Not hi ng came out of the machine. |
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t hen asked a waitress. She was |i ke, |'ve never
seen it -- that happen before. | nmean, maybe you

shoul d ask the bartender.

| then asked the bartender and they
were kind of clueless as well. It was at that
point a patron of the bar wal ked up to me and asked
what was wrong.

| told him what was going on, basically
that | had played. | had a $20 credit and it was
visible on the screen. | had pressed the ticket

button and not hi ng happened. He could see that the

printer was -- he said, hold on, | know the owner.

He made a phone call. He wal ked away
to make his phone call. He came back and stated
that the printer was -- owner advised that the
printer had been down and that | could come back
the next day to receive the -- nmy w nnings.

| stated, well, are they going to take
my name? He's like, | don't know. Maybe talk to

t he bartender.

Q Okay. \What happened next?

A. | then talked to the bartender. She
wal ked over. She | ooked at the screen. She -- she
noticed my value was at $20.41. She goes, hold on.

She went over to -- to behind the bar
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and wal ked over to the register. At that time she
retrieved noney fromthe area of the register. It
was a $20 bill. She brought it back to me and

handed it to ne.
Q. All right. So you had 20.41, but you

were paid $20. Correct?

A. Yes.

Q So there was no change provided?

A. No, sir.

Q. Okay. So what did you do next?

A | then asked her what she wanted nme to
do with the credits on the screen because they're
still there due to the fact that | was unable to
get the ticket and cash out. So those credits are
still available on the screen for anybody to play

with. They were available for me to play with
agai n.

So | asked her what she wanted me to
do. Do you want me to purposefully and quickly
just bet high and |l ose all this? She said, sure.
So what | did was | noved the joystick all the way

to the left where nmy gun was pointed to the bottom

screen corner as far as it would go. | raised ny
bet up to a dollar or -- | don't knowif | went to
a dollar or two dollars. |t was obviously one of
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t hose.
| started hitting the shoot button just
to get rid of the noney real quick. It was going

down. Then | noticed all of a sudden | won noney
from shooting sonething off the screen.
So the bullets would go off the screen.

Something -- it was hitting sonme dragon and | was
getting awarded noney. So | actually nmade nopney
when | was trying to | ose on purpose. Then
eventually | was able to lose all the noney back
to zero.

Q. Okay. Based on that initial play what
contributed to your -- the outconme of your play?

A. What contributed to the outcome of ny

pl ay?
Q. Yes.
A s that --
Q. Yes.
A. | feel like it was, you know, totally

random and based on what the machine itself wanted
to do at any particular time during the gane. |
enpl oyed the sane strategies as | played, shot at
t he same dragons on purpose the sanme anount of
times because -- and different -- | got different

results each tinme.
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So nothing was uniform So to ne
the -- there was -- any strategy or skill that
m ght have tried to enploy was elimnated by the
conputer itself which is ultimtely the brain of
the ganme. It was controlling the outcone. |
wasn't able to control the outcone.

Q. All right. Did you have an occasion to
go back in a second tine undercover at this
| ocati on?

A. Yes, | did.

Q. Al'l right. When you played the second
time were you nore skillful than the first tinme?

A. | wouldn't say skillful at all. |
would say | -- now, after you play the ganme you're
obvi ously going to see different dragons and you're
going to -- and if you play it |long enough you're
going to see the different boards. So you will see
that. But as for the way | played | played the
exact sanme way.

Q. Al'l right. And what happened?

A. It's basically the same results.

Fl uctuation in w nnings and | osing, nothing based
on the way | was playing. | -- if | won | would
try to do the exact sanme thing the next tinme and |

woul dn't wi n.
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So tonme if you're calling ny skill

now, me playing, and | wasn't -- and if | used that
sanme skill to do it right over again and it didn't
happen the same way then | would say that skill has

been elimnated by the machi ne and not ne.

Q. All right. Let's talk about the
progressive jackpot. At that point do you recall
what the total amount of the jackpot was the second
time?

A. | did notice it was higher. | want to
say it was in the $700 range and this was naybe a
week | ater.

Q. Okay. So the total anount of the
j ackpot was nore the second tine you played?

A. Yes. It definitely had increased. |
woul d say it increased by maybe $100 or so.

Q. All right. At that point did you have
the occasion to play with any other players?

A That day -- yeah, it was funny. The
same guy that canme up to nme and told nme that he
woul d make a phone call based on the printer, he
was there again that night. He cane up and j ust
started chatting with me about the gane.

He watched nme play for a while and then

he ended up playing beside ne. | think he won. He
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ended up wi nning. He put sone noney in. | think
he put a $20 bill in. He played a little while and

ended up wi nning over $100.

Q. Okay. So you witnessed him put $20 in
and wal k away with $120?

A. Right, and then | witnessed himwalk to
t he bar and at which time the bartender paid him
his -- an amount of npney. | wasn't -- | couldn't
see all the bills and everything. So | wasn't able
to count it, but he was given several bills from--
fromthe bartender just like | was that previous
time when | got paid out.

Q. Let me ask you this. When you started
pl aying the second time did you see any rul es?

A. No. He actually cane back over and
told me, hey, you can read the -- there's -- if you
nove the joystick up -- up or down and hit the
shoot button or the cost button -- one of the
buttons and the joystick at the sanme tinme wll
bring up a -- a instruction manual .

Q So you never saw that, but sonebody
el se told you about it?

A. Ri ght, and at that point | did it.
| pulled it up.

Q. All right. Wre you able to -- what
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did you do at that point?

A. | read it. | went through it. |
noti ced that they were tal king about col or
mat chi ng, groups of dragons, the vials. | noticed
t hat .

Q. Al'l right. What happened during your
pl ay subsequentl|y?

A. | tried the -- | tried to focus on the
color matching after that point which is -- the
color matching to ne is the wheel. The gun turret
has a col or wheel that spins around. It kind of
goes around where it says your wager anount.

That -- that is constantly spinning and it ranges
fromyellow to blue, pink.

VWhat ever colors that are avail abl e,
t hose colors are on that turret wheel. That is
constantly spinning the whole tine. So you try to
line up that -- that color and then shoot when it's
green at the end when it's -- if | want to shoot a
green -- the green color and I"'mgoing to try to
color that match that with a green dragon then you
would try to shoot with the green color at the
green dragon.

Q. What happened during that play?

A. | was able to color match, hit dragons.
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Not hi ng happened. | was able to color match, hit
dragons and sonmetinmes they were destroyed --

Q Al right.

A. But | didn't see any difference from
the way | was playing to the way the col or match
pl ayed. | was still -- it was still randomas if |
was going to -- how many times it took to kill a
certain dragon and the values were different.

The noney val ues were different when
you actually did capture. It could be $6.50 | win.
| killed the same dragon the next time and it's $7.
Al that's telling me is there's different
mul tipliers assigned to that dragon. |If there is a
range then it is falling into that range --

Q. All right. Did you have the --
-- and -- |'msorry.
No. Pl ease.

No. Go ahead.

o >» O »

The third time you went -- so you
pl ayed three tinmes undercover, correct?

A. Yes.

Q. Let's talk about the third tinme you
went in.

A. Al'l right.

Q Was there anyone el se playing at that
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time?
A. When we first wal ked in there was
a young male -- when | say young, probably |ate
20s -- playing.
Q. Al right. What happened?
A. Well, | watched him play. He played

hi s ampunt of noney. He didn't win and played it
to zero and wal ked away.

Q Ckay. Did you have the occasion to
play after that?

A | did.

Q. Did watching that individual play nmake
you any better?

A. No.

Q. Ckay. Just wal k through your play
during the third tine.

A. The third time | tried to go through
each scenario again. | mean, |I'mthere to play the
gane and to -- and to really look at it. So I did
t he single-shot node whereas you're aim ng and
shooting. | did the |ock-on node again. | then
set the gun, ained just at the m ddle of the screen
and turned ny head and shot --

Q. Al'l right.

A. -- with ny eyes closed basically.
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Q. What happened t hen?

A. | won in every scenario. | lost in
every scenario. Nothing, | nmean, definitive. |
enpl oyed the sane strategies just |like | had done
before. If | was able to shoot a particular col or

dragon | would | ook for that same dragon again,
enpl oy the sanme strategy and get different
outconmes. So...

Q Okay. \What was the total anount
avai l able for win at that point?

A. On the progressive jackpot?

Q. Yes.
A. | think it was up to 1,500 at that
point if | remember correctly.

Q. Ckay. That's represented on
Plaintiff's Exhibit 2.

A $1, 555. 41.

Q. So during the course you played on
three tinmes the first time the maxi mum anount you
coul d have won was 600. The second tinme it was a
little over 700 and the third time it was 15
hundr ed?

A. Right, and | did notice while |I'm
playing |I did pay attention to that value and

notice that it was increasing while | played. Then
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It was obvious that each tinme that the shoot button
I's basically pressed and noney is then entered into
the game basically a credit value has gone into
that gane at that tinme every tine the shoot button
I's pressed some anmount of noney is added to that
j ackpot .

Q. Okay. Utimtely after that third
occasion you did seize this machine, correct?

A. Yes, | did.

Q. Al'l right. Since that tinme have you
continued playing on this device?

A. Yes.

Q. Let's tal k about that. Walk us through
t hat .

A. What exactly would you like to know?

Q. Let's tal k about you're the course of
your play over --

A. | used -- at that point | wanted to
use all the strategies and see if | got a different
outconme by using this strategy versus this
strategy. So | did the single-shot mode. [It's not
a care in the world of color matching at all. Just

shooting, aimng at sonmet hing and shooting it.
Every type of dragon was on the screen.

| then used that sane single-shot nopde
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and | would pick out a certain dragon, shoot it
until | destroyed it. | would take -- | would note
how many tinmes it mght take. It took five tinmes
to shoot the green dragon.

| would then do that again. That sane
dragon would cone back on the screen. | would
shoot again. It mght take 10 tinmes or m ght take

15 tines before | was able to destroy it again.

Q. Ckay.
A. | then played with trying to do the
color match. | would shoot dragons successfully

col or matched. A value would pop up.

From what | read in the instruction
manual the color match is nothing nore than you're
supposed to get the highest multiplier if you're
successful by using the color match. You can still
play this gane and be successful in it and win
noney and win nore noney than what you put into
this game by not using color match. But their
claimis that if you use color match you stand to

make nore noney.

Q. Okay.

A. At that point it's a claim [It's words
on a screen. |It's an instruction manual that pops
up. Is it proven? | don't know.
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But | -- | played -- the way the
I nstruction manual played. | saw the val ue amounts

differ. VWhen | color matched, to me | should have
got the highest nmultiplier since that's what it
states | would get. But | would get 650 |ike I
said. Then maybe | would get 750. Both tinmes |
col or mat ched.

Q. Ckay.

A. According to the manual if you col or
mat ch you shoul d get the highest nultiplier.

Q. Did you successfully shoot a dragon
with one shot?

A. Yes.

Q. Okay. Did you immediately shoot the
thing -- one again?

A. Yes.

Q. What happened with your second shot?

A. It did not destroy it that tine.

Q. Have you ever had a dragon speed up
after you hit it?

A. Yes.

Q. Descri be that.

A. Well, you would shoot at a dragon. |
successfully hit it with my bullet or projectile

and then the dragon would actually speed up as it
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noved across the screen. |It's nothing nore than
t hat .
It just -- it changed speeds once | hit

It successfully. Now, that's not capturing.
That's just making a successful hit on the target.
Q. How long in total would you say that
you played on this device?
A. | probably played 30 m nutes each
during each undercover operation. There was three
of those. Then an hour and -- | would say at | east

ei ght hours.

Q. Okay. Is it fair to say that you have
enpl oyed simlar skill throughout your play?

A. Yes.

Q. Did you get the sane results on

empl oying that simlar skill?

A. No. | couldn't -- you would think
after the longer that | play the claimis that you
get better. Well, if I"mbetter then | should
al ways win nore than what | did the first time |
pl ayed and that's not the fact. | could win nore
the first tinme | played than the last tine |
played. | nean, | don't -- there's just no getting
better. You m ght recognize that this dragon's

worth nore.
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Does that make you better because you
know t hat dragon's worth nore? No. |t doesn't
make you better.

Q. As you sit here today can you tell us
how many shots it will take to capture every dragon
on the screen?

A. As | sit here today do | know how nany
shots it takes to capture each dragon? No. |
don't know how many shots it takes to capture any
dr agon.

Q. As you sit here today do you know
what's com ng on the next board every single tinme?

A. | don't.

Q. During the course of your play,
particularly in the undercover capacity, you put
noney in the machi ne, wager different amounts and
soneti mes wal ked away with nore noney. Correct?
Correct.

And you wi tnessed others w nning noney?
Correct.

Did they win every single tine?

No.

And you've seen individuals | ose noney?

Yes.

o > O » O > O P

As you sit here today, having read the
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rul es, can you successfully play every tinme on this
devi ce?

A. No. This -- this gane is pretty sinple
to me. | could put in whatever anmount of noney |
want to put in and | have the chance to win nore

noney than that. That's ganbling to ne.

If I can put in a dollar and I'm able
to win $20 that's ganbling. |'malso able to |ose
that. So you're able to | ose or you m ght w n.

You' re ganbling your noney and that
Is -- to me that's the point of this game. |If
t here was no chance of w nning noney at this game |
don't see any entertainnment value for bar patrons.
| see there's games all over bars that don't offer
payouts and they're not getting paid.

When | go in a bar and a ganme is
getting played like this and they're w nning
noney but they're playing it because they're --
it's a ganmbling. Gambling is -- well, it's
addiction, right? So that's been proven that
peopl e have addictions to ganbling, but that's what
makes it fun.

Q. Al right. 1'mgoing to show you

what's been marked as Plaintiff's 12. Do you

recogni ze that as it relates to your testinony
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t oday?
A. Yes, sSir.
Q. All right. Wre you able to access

this menu on the device?

A. Yes. The keys that were provided to ne
the day that | had seized the machine -- | -- I'm
not sure if -- | know he's an attorney associ at ed

to the machi ne and the conpany that owns the
machi ne. He provided me with the keys.
| used themearlier today in the
demonstration. | think it's the red or the green
key. You can turn and then you're able to access a
menu. The joystick menu is one of the selections
t hat you can choose.
Q. All right. Let's just walk through the
I nstructions on what this -- does this photograph
fairly and accurately represent what cones up when
you hit that?
A. Yes, sSir.
MR. WHI TSETT: All right. | would nove
to admt Plaintiff's 12.
THE COURT: Any objection?
MR. McCOY: None to this.
THE COURT: Plaintiff's 12 into

evi dence wi t hout objection.
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(Plaintiff's Exhibit Number 12 in
evi dence.)
BY MR. WHI TSETT:

Q. Read the instructions.

A. The instructions listed on the picture?

Q. Yes.

A. Says: By holding the shoot or spacebar
nove |l eft or right to adjust the dead zone.

Q Al'l right. MWhat's the next
I nstruction?

A. Pressed raised shock cost button or the
| key to invert axes.

Q. Okay. 1'll show you what's al so been
mar ked previously as Plaintiff's 8 and 9. Do you
recogni ze those as they relate to your testinony
t oday?

A. Yes, sSir.

Q. Are those each different screens
avai l able on this device?

A. Yes.

Q Al right. How many -- |ooking through

all the photographs up there how many different
game screens are there?

A. Sorry. | apol ogi ze.

Q That's okay.

Veritext Lega Solutions

800.743.DEPO (3376) calendar-carolinas@veritext.com WWW.Veri t%tgcom



© 00 N o o b~ W N

N T T N T I S R N N e =
a A W N P O © 0O N OO 01~ W N O

Hearing February 4, 2022
South Carolina Department Of Law Enforcement Division (SLED) Vs. 1 "Dragon's Ascent” , Et Al

Page 124
A. |'ve seen six different ones | think
ri ght now. Maybe seven. [|'mnot certain, but
there's at |east seven that | see that | think are
di fferent.
Q. Aside fromthe progressive jackpot

nunber that appears on those are the val ues of any
of the dragons visible to the player on those
screens?

A. No. The only dragon that appeared that
has a value that a player can see how nuch that
particul ar dragon is worth is the progressive

j ackpot rainbow dragon.

Q. Al'l right. And that increased over
time, correct?

A. That increases every tinme that the gane
I's played whether you win or you | ose by any player
pl ayi ng the gane.

Q. On each of those individual screens
havi ng played this game can you tell us what each
I's worth.

A. l*'m sorry. Can you repeat --

Q. Havi ng pl ayed those on each screen can
you tell us what each is worth?

A. l'"msorry. 1'msorry again. That --

Q. On each of those screens we see a
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nunber of dragons, correct?

A. Yes.

Q Can you tell us how nmuch many shots it
woul d take to capture each dragon --

A. No. | don't know how many shots it
takes to capture any dragon on any screen --

Q. -- or what the value would be with the
except of the jackpot?

A. No. | know -- the only thing that |

know i s based on what | wager those values with
change.

Q. Those val ues i ncrease?

A. Right. The nore you bet then the nore
you win if you're successful in shooting a
particul ar dragon.

MR. WHI TSETT: | beg the Court's
I ndul gence one second.

(PLAINTIFF''S EXHI BIT 13, Col or
Phot ograph, was marked for identification.)
BY MR. WHI TSETT:

Q "1l show you what's been marked as
Plaintiff's 13. |Is that what is representative of
what the device |ooked like in the |ocation itself?

A. Yes. That's the machine in the

| ocati on.
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MR. VHI TSETT: No further questions,
Your Honor .
THE COURT: All right. Any cross?
MR. McCOY: Judge, are you ready for
Cross?
THE COURT: Yes, sir.
MR. McCOY: COkay. Thank you.
EXAM NATI ON
BY MR. W LKI NS:
Q Good afternoon, Agent Wbod.
A. How are you doing, sir?
Q. Any degree of skill involved in this
ganme?
A. | think skill is a broad term when it

you need to play this ganme | think every person

| have the ability to touch a button

button and read what nmy bet may be and change t hat

shoots with a | ock-on menu. Then just aimng -- if

the skill that

hat is | can

t ouch anot her

he way my gun

nmovi ng a
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Q. As a SLED agent | assune you take

periodic training on the range shooti ng weapons?

A. That's correct.
Q. When you shoot a weapon is aim
| mportant?

A. Aimis inmportant, yes.

Q. In fact, if you shoot with great skil
you'll hit the target every tinme?
A. That's correct.

Q. And if you can shoot with great skil
with this machine you can hit that dragon you aim

at every tinme?

A. Yes.

Q. Is that correct?

A. Yes.

Q. So we'd have to say that aimng is a
skill and aimng is part of playing this machine?

A. Yes, but if I aimon this machine --
if I aimon this machine and shoot the target

successfully | do not destroy it every time.
Q. That's right. You don't destroy the

target? You just hit the target?

A. That's correct.
Q. Sonme dragons you can capture with one
shot . s that true?
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A. That is true.

Q. Some shots -- sone dragons it takes six
shots to capture? You have to hit it six tinmes?

A. That's possible. It my take nore. It
coul d take |ess.

Q. That's right. So some dragons, six
shots will capture the dragons. O her dragons, one
shot will capture the dragon. Correct?

A. That's correct.

Q. And you determ ne the value of each
shot? You, the player.

It could be a ten-cent shot or a dollar
shot, but you decide how nmuch you're going to val ue
your shot ?

A. Yes. | can wager whatever anount of
nmoney | want -- well -- given ten cents, 20 cents,
a dollar or two dollars.

Q. But you can -- before you aimyou can
determ ne the value of that shot?

A. Yes.

Q. The machi ne doesn't determ ne that?

You determ ne that?

A. That's right. |1'm placing ny bet at
t hat point.

Q So there's no chance involved as to the

Veritext Legal Solutions
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val ue of that shot that you select to shoot at the
dragon?

A. That's correct. It's just |ike a slot
machine. | choose -- on a slot machine | would
choose the value that | bet on a slot machine just
like I do on this machine.

Q. And the greater the value of the shoot
the I ess shots it takes to capture the dragon?

A. Say that again.

Q The value -- the greater the val ue of
the shots the | ess shots it takes to capture a
dragon?

A. No, sir.

Q. That's not correct?

A. | said, no, sir. That's correct.

Q Okay. Well, let me ask you this. |If
an individual -- by the way, when you walked in to
pl ay that machine did you | ook at the help menu?

A. No. | did not see the help nmenu. [|I'm
sorry.

Q You could have seen it if you wanted
to.

A. | did not see it. That's all | can
tell you.

Q But now knowi ng the fact you've had the
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machi ne in your possession for weeks now you know
the help machine is displayed are there on the --
on the screen? |If you want to see it you just --
A. | noticed that there's a tiny lettering
about yay big in the corner that says help and |
did not see it when | first sat down because -- |

just didn't see it.

Q. Have you since seen it?
A. | have since seen that, but there is
no -- the pronpt or the nmenu is not on the screen.

You have to activate that for the menu to cone up
on the screen.

Q. You activate it before you play?

You don't have to play to see the help

menu? You can --

A. That's correct.

Q. -- look at it and see that for free?

A. That's correct.

Q. You can stand there and | ook at how the

ganme is played before you put your first dollar in?

A. You coul d.

Q. If you -- if -- by the way, you say
this is a ganme of chance even though aimng is
based upon -- successful aimng is based upon your
ability to aimcorrectly, a skill that you devel op.
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So what --

A. You can aim but you can also use the
| ock-on button. That takes aimng out of it at
t hat point.

Q. A good point you make. Stand by it.
The | ock-on button, how is that collected by the
player? 1Is it randonf

A. No. | can press it, press a button.

Q. Well, you --

A. | can press a button to nove to the
| ock-on.

Q. And once you nmove to the lock-on if you
do the other things you're supposed to do with
eye- hand coordi nation, timng and those things then
you will capture or at least hit that dragon? The
one you | ocked onto.

A. Can you repeat that.

Q. If you | ock onto a dragon then you nmake
t hat decision to lock on or not |ock on, correct?

A. That's correct.

Q And if you do all the things you're
supposed to do skillfully you will automatically
hit that dragon that you're | ocked onto? You won't
mss it? That's what |'m saying. You will hit

t hat dragon because it's |ocked into your gun?
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A. If you call hitting a | ock-on button
skill, then yes.

Q. By nmy question --

A. That's all | have to do to do to | ock
on.

Q. Excuse me. Go ahead.

A. That's all | have to do to |l ock on was
hit the button and I don't even have to sel ect any
dragons on the menu at that point. The menu
appears -- okay -- and as soon as those dragons

that are on the menu appear on the screen they
hi ghl i ght on the menu there.

Okay. They get brighter. That's
| etting the player no, hey, that dragon is on the
screen right now. If | don't nove that joystick
what ever it's already selected on wil
automatically | ock on.

I do nothing to | ock onto the dragon
except hit that button. Ow, if | want to change
the dragon that it locks on then | nopve the
joystick left or right and choose which dragon |
want at that the point.

Q. Well, et me ask. WVhy would a player
ever | ock onto a dragon?

A. Why ?
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Q. What's the advantage of doing that?

A. Well, it elimnates the aimng part
that you say is skill. You've elimnated that
angle of the game at that point. There is no nore

ai m ng because you're not going to worry about
hitting anything that's in the way of your
desi gnated target.

Q. Are there any other skills involved in
playing this machine other than aimng truly?

A. | don't know what you call skill.
That's what |'msaying. | think -- | mean, what
are you -- do you have a specific exanmple?

Q. Well, let's say you're skeet shooting
and the skeet goes out. MWhat skill is involved in
shooting that skeet? Aimng? What else?

A. Ai m ng.

Q. What el se?

A. | don't know. \What else is there?

Q. Timng. Wuld you et the skeet just
fly away or do you have to shoot it within a
limted period of time?

A. Well, yeah. Sure. Timng.

Q. | f you shoot within a limted period of
time allowed and your aimand is true your skill

wi ||l acconplish your desired goal of hitting that
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skeet ?
A. | assune so in skeet shooting, yes.
Q Well, how much time do you have to

shoot one of these dragons when it appears on the
screen?

A. | have no idea the exact tine.

Seconds.

Q. Woul d you assune he flies in |less than
three seconds?

A. Less than three seconds?

Q. Yes, sonme of the dragons. Not
necessarily every dragon, but --

A. | don't know how -- | don't know how
much time it takes for each dragon to nove across
t he screen.

Q. Well, let's assune it takes about three
seconds for a dragon to appear on this side of the
screen, go across the screen and you have to aim
and shoot in three seconds. Are you able to do
t hat ?

A. |'ve never said you don't have to aim
to shoot -- shoot at a particular dragon if you're
using the single-shot node, but you can bypass that
ai mng altogether by using the | ock-on node.

Q And you aim at the dragon and you shoot
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t hat dragon within that three-second interval?

A. Yes.

Q And you were successful in hitting the
dragon?

A. | hit it, but nothing happens. Nothing

Is awarded to ne.

Q. Let nme ask a question. Can you hit the

dragon?

A. If I ain? 1s that what you're saying?

Q No. |If you aimtrue and you do it
within the time allotted -- just a few matter of a
few seconds -- and you hit the dragon would you say
that's based on skill or chance?

A. That's based on ne aimng and hitting

t he shoot button at the right tine.

Q. And is that skill or chance?

A. | don't call that skill because | don't
think there's nmuch skill involved.

Q. How can you say that's not a skill?

A Sir?

Q Is it chance? 1It's got to be one of
the two, chance or skill. Pi ck one.

A. You could say it's nore skill than

chance.

Q Oh, okay.
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A. Yes.
Q. So there is sonme skill involved in this
ganme?
A Skill, but like |l said | think it's
skill that the average person has already. | can't
get better. You either aimand -- you just aim

You ai mthe gun and you shoot.

' m not getting better at that. |
mean, you can only get so to do good at that.
That's it -- right -- in nmy opinion. That's ny
opi ni on.

Q. Do you think if you'd taken the tine to
read the help menu and you had watched the dragon

machi ne bei ng played by others --

A. Uh- huh.
Q -- and then you had began to play it
do you think your success rate -- successful play

woul d i ncrease over time?

A. No.

Q. Are you a golfer?

A. Yes, | am

Q. Did you get better over tinme?

A. This is nothing |ike golf.

Q. Well, I didn't ask you that. [|I'm
aski ng about your skill as a golfer. Did you get
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better over tinme?
A. Of course.
And how did you get better? Practice?
Practi ce.
Experi ence?
Practice. Yeah.

Al right.

> O » O > O

Like | said, it's nothing |ike golf.
Pl ease, those two aren't conparable to nme. 1|'ve
been playing golf all my life and | can assure you

t hese are two different ani mal s.

Q. s playing golf a gane of skill in your
opi ni on?

A. Yes.

Q. Tenni s?

A. Yes.

Q. Chess?

A. | look at this as -- | walked to this
machi ne and | can nove a joystick left or right.
That takes mnimal effort. | can hit a button.

| used the joystick to aim Right. |If
| go to a basketball court | think everybody could
nove a joystick and hit a button. | also think if

you hand sonebody a ball and tell themto shoot at

t he basket they can all do it -- right -- but in
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basket ball a person who knows how to shoot is going
to shoot it better.

Wth this | can't nove a joystick but
so many ways. Everybody can nove it the sane way.
You can't be nore skillful in nmoving a joystick
t han soneone el se because you can only nove it so
many ways. | can't hit the button any differently
t han sonebody el se can hit the button.

Q. Let me give you a hypothetical. Let's
assune that a player studies the menu and studies
t he pattern of the dragon -- by the way, do you

know t hese dragons repeat? W see them nore than

once com ng through the screen.

A. | see --

Q. Is it the same dragon?

A. | see the sanme type of dragon, but |
can't tell you if that's the sanme dragon that | saw
ten m nutes ago. |Is that the sane exact sane
dragon because --

Q. well - -

A. You were asking this question. Let --
t hese dragons do take a number of shots to kill
themright and that is done and that is set by the
person who made this game. That is -- that would
have to be in the code. [|I'mnot into conputers.
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' m not going to pretend that | know
how to code a game, but that's where it's all built
into. Okay. They can fornmulate how many tines it
takes to shoot that dragon if that answers your
guesti on.

Q. Did you learn from your experience
with this machine and fromreading the hel p nmenu
and instructions that these dragons appear on a
repeating pattern identical to the last tinme that
dragon appeared over a period over a period of
about 32 m nutes?

A. | didn't --

Q. The sanme dragon. |If you study that
pattern enough you would know when a certain dragon
or at | east one that you know the inmge of is
comng up --

A. You know when - -

Q -- on the screen?

A. You could, | guess, in a |laboratory
setting figure that out. Absolutely.

Q VWhy woul d you have to be in the
| aboratory? Why don't you just watch the machine
and use your brain and nmenorize the patterns?

A. That's not going to help you play the

ganme. Just because | know what's com ng doesn't
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hel p ne.

| mean, shooting and destroying the
dragons is how you play the ganme and that is --
that's how you get success in the game. That's
what makes you win. Me know ng that a pink
dragon's going to show up in ten m nutes doesn't
hel p ne.

Q. Well, it may not help you, Agent Wod,
but et me suggest it mght help me if I'"'mtrying
to win noney and | know that when a certain dragon
cones across that screen that |1've got enough noney
that | selected to put into ny shot that dragon's
going to be worth a whole ot nmore than a | ot of
ot her dragons that are flying through there.

So |'msaving ny shots for that dragon
that's got nore value to it and | knowit's com ng
because |'ve nenorized the pattern. Do you think
that's a skill or is that just somehow a nenory of
chance somehow?

A. The pink dragon nmay conme across the
screen nunerous tinmes in different levels, but it's
the sanme -- is that the same pink dragon? If it is
why do you have to wait ten m nutes? Wy don't you
shoot it when it shows up on the screen at that

poi nt ?
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There's nothing saying you have to wait
for the pattern to conme back because it's the sane
dragons -- right -- that are noving across the
screen. They're just nmoving across the different
background.

Q. You can wait as |ong as you want as a
matter of fact, can't you?

A. You coul d, but why wait? |If you're say
you're waiting for a particular dragon that dragon
I's probably already on the screen. It will cone
back on this board, but it m ght come back in
bet ween there, too. So...

Q. That's right. That dragon will repeat

itself in the same pattern every tinme.

A Ckay.

Q. s that a true statenent?

A. | don't know. | didn't make the gane.
Q. But you could know it if you studied

t he ganme | ong enough.

A. | wouldn't know. | would say the only
person who truly knows that is the person that made
t he gane.

Q. If |I observe an individual who has good
eye- hand coordi nation, timng, has read the help

menu, has practiced on the range and is a dead-eye
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shot who conmes in and plays that gane 16 tinmes and
cashes out at the end of each ganme 16 ti mes and

Wi ns noney every tinme -- not 50 percent of the
time as flipping a coin mght do -- but every
single time that player is successfully --
successfully played that machi ne would that | ead
you to any concl usions about skill or chance with
regard to that machi ne?

A. Are you wi nning the exact same anount
every time?

Q. No, but | just win every tinme. But
this is a hypothetical. The expert does. Wuld
that nmean that's a game of chance? |[If you had to
pi ck chance or skill which one is it? Were wl
you go?

A. | could probably win nost tinmes that |
play and then choose to stop. When you're w nning
you can choose to stop at any point. So any -- |
think you could do that if you chose to stop.

Now, are you saying they went in and
each spent a hundred dollars and each hit the shoot
button and vetted the sanme anount and they each hit
t he shoot button the same amount of time with their
exact same anount of noney that they placed in the

machi ne and hit the same exact targets each tine
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pl ayi ng the same strategy? Maybe.
Q. What is the purpose of playing that
machi ne do you think? The average guy in a
restaurant or bar, why would he play that machi ne?
Entertai nment? What el se?
A. Ganbl i ng.
Q. To make noney?
A. Yes, and that illegal in South
Carol i na.
Q So woul d you define successful play as
maki ng nmoney? That is you put in $20 dollars and
you get back $20. 507
A. If | put in $20 and nmake nore than
$20 then --
Q. Then you successfully won the machi ne?
| mean, you won noney?
A. You successfully won noney. Yes.
Q. It is. And you think you can play that
machine 16 times and win 16 out of 16 tines?
A. | never said that.
Q No. | said, do you think you coul d?
A. | don't know. There's a |ot of
vari ables. You're just saying, can | play it.
Like | said, if you really want to look at it you'd
have to put the same amount of noney in 16 tines.
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You'd have to play the exact sanme way
each time. |[If you're going to say what you said
everything has to be the sanme and | win this sane
exact amount of noney then I'd say sonmething --

t hat would be closer to | think what you're getting

at. Okay.
Q. No. I''m - -
A. If you put in -- if a player puts in

$20 and he plays -- just plays and he -- and he
puts in a hundred dollars the next tinme and he just
pl ays, well, you're -- the whole thing changed when
you put in a different amunt of noney.

Are you betting the same amount? |
don't know. You didn't say. You just asked if you

pl ayed 16 tines in a row and you won each tine --

Q. Ri ght.
A. -- if that would that be a success.
Q. That's what | asked you. |'m asking

you. Would that |ead one to the conclusion that

this game is --

A. No.

Q. -- based upon skill and not chance?
A. | would say no.

Q. Okay. That's fine.

A. | would say that's conpl ete chance.
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Q. You nmentioned the fact that one of the
reasons it's not skill by the hypothetical is
because you can stop the machine -- the play
whenever you want to and cash out. [|s that
correct?

A. | didn't say that had anything to do
with skill. | just said that you can stop at any
time.

Q. OCh. | --

A. If you put a dollar in and you're up to

two dollars and you want to cash out just to say
you won, then yeah.
Q. As | said, can you stop your play

whenever you want to?

A. You can stop whenever you want.

Q. And does that play into skill or
chance?

A. Neither. | just stopped playing.

Q. Who decides if you stopped playing?

A. | do.

Q. The machi ne or --

A. Well, | didn't need any skill to

stop playing.
Q. You had to decide to stop playing,
didn't you?

Veritext Lega Solutions

800.743.DEPO (3376) calendar-carolinas@veritext.com WWW.Veri t%tlcom



© 00 N o o b~ W N

R R N o o e e e e e
a A W N P O © 0O N O 01~ W N+, O

Hearing February 4, 2022
South Carolina Department Of Law Enforcement Division (SLED) Vs. 1 "Dragon's Ascent” , Et Al

Page 146

A. | had to decide to walk in that door.
It didn't take any skill to get in here to me, did
it? | mean, where are you at on skill?

I think everybody possesses the sane
skill when it comes to making decisions on whether
|*'m going to stop playing or I am going to begin
playing. That isn't a skill.

| don't get better at stopping or
starting the gane. So howis that a game if |
can't get better than that, right?

Q. Are you famliar with this memrandum
subm tted by SLED through your | awyers?

A. I'm not too famliar.

Q. You didn't talk to your |awyers about
the play with all the --

A. | talked to -- the memorandum t hat
you' re speaking about, | don't know.

Q. Well, et me ask you just a couple of
guestions and I'Il be done. Let me ask you if you
agree with this statement. Which dragon, how many
shoots it will take and what this player stands to
win remai ns conpletely random

A. Repeat it again, please.

Q. You want nme to read it again?

A. Yes, sir.
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Q. Whi ch dragon, how many shots it wl
t ake, and what the player stands to win remain
conpl etely random

A. Do | agree with that? Yes. In ny
opinion | agree with that, yes.

Q. You agree with that. Agent Wbod,
are you willing to stake your professional
reputation on your assertion that this is a true

statement? Want me to read it again?

A. Sure.

Q. Okay. | can let you read it if you
like.

A. | woul d, yes.

Q. It's right there next to the bottom of
t he page.

A. Ckay. To me, yes. | agree with that

statement in my opinion.

Q. You're stake your professional
reputation on the fact that you agree that this is
a correct statenment?

A. Yes.

Q It's true and correct?

A. | agree with the statenent. Yes, sSir.

Q We' ve had sone tal k about a free shot.

| think it was referred to by SLED as a free pl ay.
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There are no free plays on this gane, are there?

A. When | played the game and when |
assuned got a free play when the free shots came up
and | was shooting and not hi ng was bei ng deducted
fromny point -- my credit val ue.

Q. Just tell us. What is a free shot on
this game?

A. It would be when that pronmpt came up
that stated | had free shots and | was shooting.
Not hi ng was bei ng deducted, but | was shooting
dragons and destroyi ng dragons.

Q. Did you win anything or hit anything on

the free shots?

A. Yes.
Q. Ckay. You hit sone dragons on your
free shot. Did you win any credits from making

t hose hits?

A. | believe | did.

Q. Are you sure about that?

A. '"m not sure. |'mnot conpletely sure
but .

Q. | ndeed the free shot -- all that did

was just allow you to see on the machi ne what you
had al ready won? True or fal se.

A. | don't recall that. That was -- the

Veritext Lega Solutions

800.743.DEPO (3376) calendar-carolinas@veritext.com WWW.Veri t%t‘.tcom



© 00 N o o b~ W N

N T T N T I S R N N e =
a A W N P O © 0O N OO 01~ W N O

Hearing February 4, 2022

South Carolina Department Of Law Enforcement Division (SLED) Vs. 1 "Dragon's Ascent” , Et Al

Page 149

first I've heard of that was today. Free shots, |
saw free shots on the screen when | did play. At
t hat moment | focused on ny credit value and ny
gun. Okay.

| wanted to see if anything was being
deducted. To ne if nothing is deducted when | hit
t he shoot button then | was getting a free shot.
That's what | was occurring. | was not having any
credits being deducted fromny total credit val ue
when | selected the shoot button during the free
shot node.

Q. "1l read you one nore sentence and ask
if you agree with this.

A. Okay.

Q. It says: Fromthe player's perspective
this machine ultimately dictates the outcone of
every possible play and the results are conpletely
random  True or false?

A Do | agree that the machi ne control s?
I s that what you're saying?

Q Do you agree with this statenent.

A. Can you read it again? Can | read
It myself?

Q. It's the first sentence in the second

par agr aph.
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A. | do better when | read it nyself.
Q. Ckay.
A. First sentence?
Q. Second paragraph. | think the first

couple of words is just |lead-in words, but --

A. Yes, sir. | agree with that.

Q. So the record is clear, fromthe
pl ayer's perspective this machine ultimtely
dictates the outconme of every play and the results
are conpletely random Do you agree with that?

A. | agree.

Q. A player's skill and ability thus is

subservient to the machi ne? True or false.

A. Subservient ?
Q. Yes.
A. Meani ng? | don't know the meani ng of

t hat word.

Q. Oh. Subordinate. Controlled by. A
player's skill and ability is controlled by the
machi ne?

A. | believe it takes control and
elimnates ne skill and the strategy. | didn't
say that it controls my -- well, it does in a way,
| guess, with the lock on. That controls ny

aimng. So | guess it can.
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MR. W LKINS: Thank you, Agent Wbod.
THE W TNESS: Yes, sSir.
THE COURT: Any nore cross?
MR. VHI TSETT: Not hi ng further, Your
Honor .
THE COURT: All right. You can have a
seat .
THE W TNESS: Yes, sSir.
THE COURT: Any further w tnesses?
MR. VHI TSETT: No, Your Honor.
THE COURT: All right. Rebuttal.
MR. WLKINS: | call to the stand
M. Brock Smth.
BROCKI E LEON SM TH
being first duly sworn, testified as foll ows:
EXAM NATI ON
BY MR. W LKI NS:
Q. Brock, how old are you sir?
A. l'm 49 years old, sir.
Q. And are you famliar with conputers?
A. | am
Q. When did you first become famliar
wi th conputers?
A. | started nmessing around with conputers
back when | was around six or seven years ol d.
Veritext Legal Solutions
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Q. And woul d you say your conputer
know edge was gai ned t hrough your personal
experience and sel f-study?
A. Yes, sir. That would be correct.

Q. And did you -- do you understand today
how conput ers operate?

A. | know them quite well.

Q. Do you understand how data processing
wor ks - -

A. Yes, sSir.

Q. -- and how to wite progranms for
conputers?

A. Yes, sir.

Q. Have you been involved in the -- in
usi ng computers in your work now?

A. Every day.

Q. And how many days has that been or
years has it been that you have been involved in
usi ng conputers?

A. For what | do right now currently, well
over 20 years.

Q. During that 20 years have you ever
desi gned any video ganes?

A. Most of nmy life in those 20 years, yes,

sir.
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Q. And do you presently work for the
manuf acturer of Dragon's Ascent?

A. | do.

Q. Tell us about Dragon's Ascent. How did
it come into being?

A. So one day the owner of the conpany

cane to ne. He had an i dea. He wanted to be able

to build a game of 100 percent chance -- | nean --
|'"m sorry -- 100 percent skill -- no chance
I nvol ved -- for us being able to nobve a gane to

mul ti ple markets.

Q. By multiple markets you nean different
states?

A. Yes, sSir.

Q. And so he tasked you with this
responsibility?

A. Yes, sir.

Q. Did he give you any help? Did you have
anybody working for you?
Yes, sir.
How many peopl e?

A staff of over 20.

o > O »

And over a period of tinme did you
design, build and cease the manufacturing of

Dragon's Ascent?
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A. | did.

Q How many years did it take you to
devel op that machi ne?

A. That machi ne has been in devel opnent a
little over five years now.

Q. Over five years?

A. Yes, sSir.

Q. Now, prior to that machine --

MR. WLKINS: |I'mgoing to offer this

testinmony of the witness as an expert w tness, Your
Honor, in the field of conputer design and the
manuf act ure and desi gn of these machi nes.

THE COURT: Okay. Any objection?

MR. WHI TSETT: No objection, Your
Honor .

THE COURT: Okay. So ordered.
BY MR. W LKI NS:

Q. Now, tell us about the designing and
buil ding of this machine. | nmean, it just didn't
come into being all of a sudden.

A. No, sir.

Q. How does it work? What do you do to
build something Iike this?

A. One of the things is first things is to

come up with a decent concept. You try to sit down
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and do the story board. You try to conme up with
things are going to be, imges on the screen, what
you think players mght like to play, how they

i nteract with it.

Then you have to come up with math
nodel s and how it's going to work, what -- what
obj ects are needed. You've got to bring in
graphics and create that. All graphics have to
have, you know, in a game engine colliders and al
t hese different things that help assenble a gane
together to do this.

Q. And when you design this game do you
test it to see if it works?

A. Al most every day.

Q. How many tinmes did you test this
machi ne before you put it on the nmarket?

A. Oh, mllions of plays. This thing
gets played every day. During development there's
al ways something else. | mean, the first design is
not al ways the desirabl e one.

Q And have you -- is this machine in
operation in other places besides South Carolina?

A. It is.

Q. Is the District of Colunbia one of

t hose pl aces?
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A. It would be.

Q. Where el se?

A. Kansas, Texas, a handful in New York.
They have been in Nebraska. They have been in
Fl ori da.

Q. And in your experience with this
machine -- let's take Texas for exanpl e. | know

you're famliar with the operation there.

Do people play this machine and make
money on a continuous basis?
A. They do.
Q. How do they do it?
A. By |l earning the rules of the game is
t he bi ggest part. Most people will sit and study
the instruction manual . They come up with

strategies, how to play this thing and they
practice a | ot.

Q. Al'l right. | read this statement to
the witness who just testified. Agent Wod. A
pl ayer's skill and ability is subservient to the
machi ne. Do you agree with that?
That's absolutely false.
" m sorry?

That's absolutely false.

o » O »

Fal se. And why is that false?
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A. Because the machi ne never thwarts the
efforts of a player to win nore than he can
actually play for.

Q. Why not ?

A. The player understands that they have
several things at their beckoning that they can
use, tools that we've created in the game where
they can sit and beat this game every single play.

Q And when you say beat this ganme that
means Wi n noney - -

Yes, sir.
-- at the end of the game?

Yes, sSir.

o > O »

Let me ask you this. Would do you
agree with this statement? From a pl ayer's
perspective the machine ultimately dictates the
outconme of every play and the results of the play
at random

A. That's absolutely fal se.

Q. And why is that false?

A. Well, the Number 1 reason is there's no

random nunber generator in this that has anything

to do with it. A player's outcome, a player's
skill, is dependent upon the player.
Q ' m going to ask you to wal k through
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how it's played, but let ne just ask you. What is
a free shot? |If this machine says you get a free
shot what does that nmean?

A. So a free shot is what we would call a
bonus. Most video games are sone type of power-up
pl ayers like. 1t's exciting for themto get.
Technically it's just another reward, a reward that
you've already earned, where on this it's just an
entertaining view that reveals to the player their
reward they've already gotten.

It just hasn't been shown to them yet.
So basically it's a pause in the gane. You're
still in your current |ast game. You shot a
dragon. You won the reward.

The reward now need to be displayed to
you. It's a fun way for the player to be able to
see what they've already won.

Q. And so if it says free shot do you have
to take a shot with your -- with your shot button?

A. Yes. So you do take a shot, but it --
as has been stated, it doesn't cost you anything.
It al so doesn't technically win you anything. What
It does is starts displaying through Iights and
different things going on on the screen.

There are three different functions on
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t hat ganme, three different bonuses, that all do the
exact sanme thing. They just display it a different
way .

Q. So the free shot perhaps is incorrectly
| abel ed as free shooting. It is free. It doesn't
cost you anything, but you can't win anything with
it. Right?

A. That's correct. You've already --
you're just playing it out until i1t displays what
you' ve al ready been rewarded.

Q. We heard sone discussion about the
| ock-on mechanism Tell us about how the | ock-on

mechani sm wor ks on this machi ne.

A. So | ock-on is an extension of your
skill and strategy. |If you're playing and
you're -- you see a shot come up, your shot -- a

shot power or shot value that you really want to
use in your game if that dragon that comes on the
screen i s not sonewhere close to you and you want
to be sure you use that correctly if you take your
time, use the |ock-on, get to the right one, select
the right dragon, time your shot correctly and hit
t hat dragon at the right time then you can take
advantage of that. |If you weren't able to | ock on

you woul d not be able to do that half the tine. As
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you can see on the screen there are nultiple
dragons on there constantly.

Q Does it take any skill to |lock onto a
particul ar dragon that you have sel ected?

A. It does.

Q. What is involved in doing that?

A. You have to recogni ze what dragon you
want to get to and which target you actually want
to aimat. That's the nost basic part of it.

Secondly, why are you wanting to aim at

that? A skilled player will [ook at their shot
power and will say, hey, |'ve a shot here | need to
use. | want to hit that dragon. Therefore it's

easy to | ock on.

If you grab a hold of it you lock on.
You slick through. You get there quick. | find
the one | need. You tinme your shot correctly.
Therefore when the bullet hits it you get the nost
val ue out of that shot.

Q. One final question | want to ask you or
final statenent. Tell me if you believe this is
true or false. Which dragons, how many shots it
w |l take and what the player stands to -- stand a
chance to win remain conpletely random True or

fal se?
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A. Fal se.
Q. Why is that?
A. One again, there's nothing random about

this gane. There's no random elenment in here.
There's no random nunber generator. You can't have
random wi t hout t hat.

Q. Al right. M. Smth, how about
wal ki ng us through so | can understand it and
everyone here can understand how this gane is
really made. | understand that there's all kinds
of computer things involved, but | want to walk up

to this game and | want to play it.

What do | need to know to play it
successful ly?

A. Well, the first thing is | |ook on the
screen and see where the help nmenu is. Open it up
and start studying this manual. This manual tells
you every single thing you need to know on how to
beat this gane.

There are very sinple instructions we
put together on every feature in the game. Page 1
of the help on there will tell you how to play,
your color match and why that's inportant. Page 2
of that will show you your --

Q |'m sorry. Go ahead.

Veritext Lega Solutions

800.743.DEPO (3376) calendar-carolinas@veritext.com WWW.Veri t§>ét7com



© 00 N o o b~ W N

N T T N T I S R N N e =
a A W N P O © 0O N OO 01~ W N O

Hearing February 4, 2022

South Carolina Department Of Law Enforcement Division (SLED) Vs. 1 "Dragon's Ascent” , Et Al

Page 162

A. All right. Page 2 will show you your
defining shot, what that is and why it's inportant,
what it actual he does. It also goes on to tell
you about your shot power.

Those vials besides your turret are
very inportant information for the skill player.
That information is also continued on Page 3 of the
I nstruction. Then it goes to tell you about
| ock-ons, what it's used for and why it's there.
Continuing on Page 3 