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STATEMENT OF POINTS FOR REHEARING

In accordance with Rule 221(a), SCACR, Appellants respectfully state the points that have

been misapprehended by the Court.

1. Treating routine business activities of a holding company as sufficient proof to
pierce the legal distinction between a parent and subsidiary corporation, or among
affiliate corporations, endangers the utility of the corporate form. Accordingly,
reliance on such evidence to prove alter ego status for purposes of immunity under
the Workers’ Compensation Act is legally erroneous.

2. Treating the One KapStone project as evidence that “Paper and its subsidiaries were
already economically integrated,” when the face of those documents indicates that
the company and its consultants felt otherwise, is factually erroneous.

3. The Poch? analysis should be applied with substantial reflection and a presumption
against disregarding the corporate form, and under that approach, a fair assessment
of the evidence does not support the conclusion that either Paper or Kraft are the

alter ego of Employer.

! Poch v. Bayshore Concrete Products/S.C., Inc., 405 S.C. 359, 747 S.E.2d 757 (2013).






MEMORANDUM OF ARGUMENT AND AUTHORITIES SUPPORTING REHEARING

Appellants appreciate the care and attention the Court has devoted to this important case,
and respectfully present their grounds for rehearing to preserve those issues for further review.
L IN CASES INVOLVING THE ROUTINE BUSINESS ACTIVITIES OF HOLDING

COMPANIES, IT IS NECESSARY TO DRAW A PRINCIPLED LINE THAT DOES
NOT ALLOW THOSE ACTIVITIES TO ESTABLISH ALTER EGO.

Appellants recognize that this Court is not the final word on matters of South Carolina law,
and we respect the Court’s comment that the economic integration of parents and subsidiaries is
“already built into the Poch factors such that our duty is to simply weigh the evidence relevant to
those factors in an unbiased manner.” Op. at 7. But this case presents a factual scenario that
previous South Carolina cases have not faced—namely, a relationship between a holding company
that performs routine administrative functions on behalf of a number of affiliated companies and
the various affiliates. This is not a case in which two companies happen to be one economic unit
due to the owners’ failure to maintain corporate separateness or abuse of the corporate form—
classic occasions to pierce the corporate veil. Instead, this is a case involving a common feature
of American corporate governance in which a corporate “family” achieves economies of scale by
assigning routine administrative tasks to a central holding company. See R.318, 1207. If that sort
of arrangement is sufficient to disregard the corporate form, the exception will become the rule—
with legal consequences not only for companies that seek immunity under the Act, but also for
companies that have relied on the protections of the corporate form that are now rendered toothless.
The Court’s opinion on this point foreshadows the need for further review in the Supreme Court:

We may not stray from that duty unless and until our supreme court draws a new

principled line as Appellants have asked us to do. If the preponderance of the

evidence as to the Poch factors shows that two corporations operated as one

economic unit, we must treat them as alter egos no matter how “common”
Appellants view such a relationship.

Op. at 7. Whether in this Court or the Supreme Court, such a line must be drawn.





As explained in the appellate briefing and at oral argument, much of the evidence upon
which the Court relies represents nothing more than the routine administrative functions of a
holding company. To the extent those functions are customarily performed by holding companies
without any suggestion that they would forfeit the separate corporate identifies of the companies
in other contexts—i.e., taxation, regulation, and veil-piercing liability—those functions should not
be considered as evidence to support an alter ego analysis under the Poch factors.

If that evidence is stripped away, the record in this appeal does not demonstrate the degree
of unity among the Appellees that would warrant an alter ego finding under the Poch analysis.
Appellants will not belabor the point by rearguing the evidence chapter-and-verse, as we realize
the Court has conscientiously examined the record. The fundamental error involves consideration
of this sort of evidence af all in a Poch analysis, which proves too much. Consider the following:

As the Court observes, Paper’s SEC filings reveal its “purpose to serve as a foundation and
support for a nationwide network of specialty paper manufacturing and distribution.” Op. at 9-10.
Similar SEC filings are made every year by holding companies across the United States that offer
“foundation and support” to a “network” of affiliated companies. Are they all alter egos?

In addition, the Court points out that Paper centralized the financial accounts of all the
companies in the corporate family, collecting their receivables and paying their debts and payroll.
Id. at 10. To similar effect, “a single legal department and other common managerial departments,
such as the accounting department, were based at the corporate headquarters.” Id. at 11; see also
id. at 14, 18 (centralized accounting department). Likewise, “Paper managed payroll for all of its
subsidiaries’ employees through its payroll services department and ADP, a third-party processor.”
Id. at 12-13. Centralized administrative affiliates and holding companies perform these services,

every day, all over the country. Are they all alter egos?





These are just a few examples of the sort of evidence that dominates the Court’s analysis.
Appellants respect the Court’s view that it cannot take the commercial context into account and its
“duty is to simply weigh the evidence relevant to those factors in an unbiased manner.” Id. at 7.
But unless courts grapple with the anomaly of allowing these sorts of routine centralized functions
to constitute sufficient evidence of an alter ego relationship, every such corporate family will be
capable of disregarding its corporate form when it would be beneficial—and by the same token,
every such corporate family will be susceptible to having its corporate form disregarded when it
would be unwelcome. That way lies chaos and frustration of the entire purpose of corporations
(i.e., to create a fictional legal “person” that is independent from its owners). If it is necessary,
therefore, Appellants will ask the Supreme Court to “draw[] a new principled line.” Id.

I1. THE COURT SHOULD RECONSIDER ITS EVALUATION OF THE ONE
KAPSTONE EVIDENCE.

Second, Appellants respectfully submit that the Court has misapprehended the significance
of the One KapStone evidence. The Court’s opinion states that “Paper and its subsidiaries were
already economically integrated,” Op. at 15, and One KapStone was just a company initiative to
“improve the efficiency of its operations.” /d. But that is not what the company and its consultants
said about the state of the company. See, e.g., R.2242, 2471, 2494, 2500, 2266-2300. Instead,
they said “[t]here is an urgent need for us [to] operate as a unified company.” R.2273.

In the end, the old aphorism remains true: “A picture is worth a thousand words.” In a
graphic illustration that illustrated key functions of these companies, including “core operations”
and “support functions” (i.e., IT, finance, HR, and legal), the One KapStone documents reveal that
Appellees recognized that they were still “decentralized” as of early 2017—before this accident.

The goal was to shift them all to “standardized” or “centralized” going forward. R.2278.





If the key question is whether two or more companies operated as one economic enterprise,
and the companies’ own internal documents reveal that they did not consider their operations to be
centralized and integrated, an appellate court exercising de novo review of the evidence should not
join together what the companies’ own leadership recognized to be asunder.

Nor is it legally sound to hold, as the Court does, that the fact that a corporate parent could
impose the One KapStone program upon its subsidiaries “‘demonstrates [Parent’s] overarching
control over its subsidiaries’ business operations.”” Op. at 15-16. That simply proves too much.
Every corporate parent has the ability to impose new policies on its subsidiaries; that power is the
very nature of being the corporate parent. It does not follow that all corporate parents are therefore
economically integrated with their subsidiaries.

Take, for example, Berkshire Hathaway—Warren Buffet’s famously successful company.
Berkshire Hathaway is a holding company that owns a wide range of businesses in many fields.
The company unquestionably has the right to impose policies on its subsidiaries, but that power
does not mean the entire corporate family functions as a single economic entity. On the contrary,
Buffett is famous for his philosophy of acquiring successful businesses and leaving their unique
management teams and structures in place to excel—the opposite of economic integration. Thus,
the fact that Parent could implement an economic integration program does not mean the entire
family of companies was already integrated prior to that program. The circuit court’s reasoning
was a logical fallacy, and this Court should not perpetuate it.

The Court comments on the “dichotomy” presented by the fact that the One KapStone
documents contradict the evidence upon which the Court relies. Op. at 15 n.17. Respectfully,
perhaps that “dichotomy” is really an indication of error. Rather than allow this tension to persist,

the Court should grant this petition for rehearing and rule that the circuit court erred.





I1I. EVEN VIEWED AS A WHOLE UNDER THE PROPER LEGAL RULES, THE
EVIDENCE DOES NOT SUPPORT THE COURT’S CONCLUSION THAT
EITHER PAPER OR KRAFT WERE ALTER EGOS OF EMPLOYER.

Finally, Appellants respectfully submit that the Court has misapprehended the significance
of the evidence when viewed as a whole. Appellants will not repeat the detailed arguments from
their appellate briefs, which the Court has conscientiously considered. But out of respect for the
rule that a petition for writ of certiorari may only include “questions raised in the Court of Appeals
and in the petition for rehearing” (along with “every subsidiary question fairly comprised therein™),
Rule 242(d)(2), SCACR, Appellants respectfully reiterate their position on those issues and request
that the Court grant rehearing.

Reconsideration of this evidence is particularly warranted because the Court ruled that it
must evaluate the evidence without any presumption for or against a finding of alter ego status,
simply applying a preponderance of the evidence standard. See Op. at 6-7. That commitment to
a strictly neutral weighing of the evidence is irreconcilable with the “general rule” that “‘[a] parent
corporation is generally not immune from an action in tort by an injured employee of its subsidiary

by virtue of the employee’s entitlement to workers’ compensation.”” Poch v. Bayshore Concrete

Products/S.C., Inc., 405 S.C. 359, 370, 747 S.E.2d 757, 763 (2013) (citation omitted). Indeed,

alter ego is a means of piercing the corporate veil, Jones ex rel. Jones v. Enter. Leasing Co.-Se.,

383 S.C. 259, 267, 678 S.E.2d 819, 823 (Ct. App. 2009), and the Supreme Court has made clear
that the doctrine of piercing the corporate veil “‘is not to be applied without substantial reflection.’”

Drury Dev. Corp. v. Found. Ins. Co., 380 S.C. 97, 101, 668 S.E.2d 798, 800 (2008) (citation

omitted); accord Pertuis v. Front Roe Restaurants, Inc., 423 S.C. 640, 655, 817 S.E.2d 273, 281

(2018) (quoting Drury Development). Under that principle, the Poch analysis should be applied

with the same “substantial reflection” as any other alter ego theory and with a presumption in favor

of respecting the corporate form. The Court’s failure to do so in this case warrants rehearing.





CONCLUSION

The Court should grant rehearing, reverse the judgment below, and remand the case for
further proceedings.
Respectfully submitted,
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