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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Genuine Truth Banner, #375165,

) Docket No.: 22-ALJ-04-0047-AP
Appellant, ) Grievance No.: KCI 840-21
Vs, ) ‘
| )
South Carolina Department of Corrections, ) .~ ORDER
_ T ) .
Respondent. )
)
? )

This matter 1s before the South Carolina Administrative Law Court (ALC or Court)
pursuant to the Notiée of Appeal filed by Genuine Truth Banner (Appellant), an inmate
incarcerated with the South Carolina Department of Corrections (Department). Appellant requests
review of the Department’s decision regarding his disciplinary conviction of Assault and/Battery
of an SCDC Employee or other Government Employee, Contract Employee, Volunteer, or
Member of the Publiq with the Means/and/or Intent to Kill or Injure (801). As a result of the
conviction, Appellant ;received sanctions that included the loss of 12 days of accrued gobd time,
Appellant contends there is not substantial evidence in the Record to support the conviétion, he

~ was not given a timely hearing, and he was previously found not guilty of the charge in general

sessions court, Appellant also complains about his custody classification,

, , DISCUSSION _

The Court’s jufisdiction to hear this matter is derived from the decision of the South
Carolina Supreme Court in AI-Shabazz v. State, 338 S.C, 354, 527 S.E.2d 742 (2000). In
Al-Shabazz, the Court explained that “procedural due process is guarantecd. when an inmate is
deprived of an interest encompassed by the Fourteenth Amehdmen-t’s protection of liberty and
property, " Wicker v, SC’ Depr. of Carr.sj., 360 S.C. 421, 424, 602 S.E.2d 56, 58 (2004) {citation
omitted).” Such a libeﬁy interest is implicated when an inmate loses accrued good time credits
following a major disciplinary proceeding, See Al-Shabazz, 338 8.C. at 36 9, 526 S.E.2d at 750
see also Howard v, S.C. Dep 't of Corrs., 399 8.C. 618, 629, 733 S.E.2d 211, 217 (2012). |

Appellant’s disciplinary conviction resulted in the loss of good time credits, therefore a

state-created liberty interest is involved in this case, and it is necessary for this Court to de}termine

Page 1 of 4



if Appellant recexved 'the due process to which he was entltled Al-Shabazz, 338 5.C. at 369- 70,

527 8.E.2d at 750, The South Carolina Supreme Court enunciated the following five requirements
which, if established, ,show that minimum constitutional requu‘ements for procedural due process
have been met in mmate disciplinary matters; (1) the inmate was given advance written notlce of
the charge at least twenty-four hours before the hearing; (2) the fact finder prepared a written
statement of the ev1dence relied on and reasons for the disciplinary action; (3) the inmate was
allowed to call w1tnesses and present documentary evidence; (4) counsel substitute was allowed
to help the inmate if the inmate was illiterate or if the case was too complex for the inmate to
handle alone; and (5) the person who heard the matter, who may be prison ofﬁcxals or employees

was impartial: “See id:; 5338 8:€:at 371, 527°8.E.2d at 751 (citing" Woljf V. McDonnell 418U.8."-

539, 563-72 (1974)). Applymg these five requirements, as gleaned from the Record in this case,

this Court concludes the following:

Appellant was given notice of the charge on October 25, 2021, and the'di-sciplinary hearing
in the matter took place on October 28, 2021, more than twenty;four heursflater. Based on the
hearing transcript, Appellant was represented by counsel substitute during the hearing. Appellant
participated in the hearing and was given the opportunity to present witnesses and documentary
evidence. Additionally, at Appellant’s request, his accuser was present to testified at the hearing,
The hearing transcript and report show that the Hearing Ofﬁcet’s determination of Appellant’s
guilt was based upon the narrative and testimony of Officer Myers. There is nothing in the Record
indicating the Hearing Officer was otherwise than neutral. Therefore, this Court conc-ludes that
Appellant was afforded the minimum due process required in prison disciplinary proceedings.

Furthermore, when reviewing the Department’s decisions in inmate grievance matters, this
Court sits in an appellate capacity, applymg the appellate standard of the Administrative
Procedures Act. 4i-Shabazz,338 S.C. at377-80, 527 S.E.2d at 754-56. Consequently,-thls Court's
review is limited to the record, S.C. Code Ann, § 1-23- -380(4). Additionally, the court may not
substitute its judgment for the judgment of the agency as to the weight of the evidence on questions
of fact but may modify or reverse the decision of the agency when substantial rights of the
appellant have been prejudiced. S.C, Code Ann, § 1-23-380(5). Substantial rights of the appellant
are prejudiced when the agency’s decision, including the agency’s findings, inferences, and
conclusions, are in vi&lation ef constitutional or statutory provisions; in excess of the statutory

authority of the agency; made upon unlawful procedure; affected by other etror of lawé clearly
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erroneous in view of the reliable, probative, and substantial evidence on the whole record; or
atbitrary or capncrous or characterized by abuse of drscretlon or clearly unwarranted exercise of
discretion. Id.

As part of his appeal Appellant contends he should not have been charged with assault and
battery because he was previously found not guilty of these charges In general sessions court. As
the Hearing Officer aptly explained when Appellant raised the issue during the disciplinary

“hearing, evidentiary standards in general sessions court are not the same as the evidentiary
standards applied in pr_ison disciplinary matters, Fora frndirlg of guilt in a prison disciplinary case,
the hearing officer mu;st find that there is a preponderance of the evidence proving the inmate’s
guilt. In Appellant’s case;a thorough review of the Record shows thist theré was ample evrdence i

presented at the hearing to support the Hearing Officer’s finding,

Accordingly, because Appellant was afforded the minimum due process required and there
is substantial evidence in the Record to support Appellant’s disciplinary conviction, the
Department’s decision must be affitmed. See S.C. Code Ann, § 1-23- -380(5) (*The court may not
substitute its judgment for the judgment of the agency as to the weight of the evidence on questions
of fact but may modify or reverse the decision of the agency when substantial rights of the
appellant have been preJudlced .

Appellant further contends the Department violated its own bolicy when more than 21 days
passed before he was brought before a disciplinary hearing officer. He contends the delay violated
his right to due process. However, a prison official’s failure to follow the Prison’s own policies
does not on its own constrtute a violation of procedural due process. See Myers v Klevenhagen,
97 F.3d 91, 94 (5" Cir. 1996). ’

Finally, Appellant argues that although he was grven credlt for “time served ? he is st111
housed in SMU.  Pursuant to Brown v. Evatf, Appellant has no llberty interest n; havmg a
particular security or custody status unless the security or custody status implicates a constitutional
right or exceeds the limits of his sentence. 322 S.C. 189, 194, 470 S.E.2d 848, 851 (1996). In
addition, “...the securrty and custody classification of state prison inmates is a matter of state
prison-official discretion whose exercise is not subject to federal procedural due process
constraints.” Slezak v, Evatt 21 F.3d 590, 594 (4th Cir. 1994). Appellant has no liberty interest

in having a particular securlty or custody status unless the security or custody status implicates a
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constitutional right ot exceeds the limits of his sentence, See Brown,
at 851, f

322 8.C. at 194, 470 S.E.2d
- THEREFORE, IT IS BEREBY ORDERED that the decision of the
AFFIRMED.,

Department is
AND IT IS SO ORDERED. .
| & A Ov/.
1 SHIRLEY C. RO N
: P Admitritrative\Law Judge ™\’
November 3, 2022 l
Columbia, South Carolina
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W, the other thing you got on here, is I would like the vu-...video

footage to be present ag evidence for my review at the hearing, Well, number one, we don't allow

UM:  That's fine, | mean, I've...I've already seen the video, but that's, | mean --

DHO:; Okay. So, Yyou seen --

. yourself,

DHO: So, you sa‘\.w; the video .-

IM: At court, y&s.

DHO: At...at the ._ctj)urt. And what was the outcome of your court héaring?_
IIM:  Iwas four.s.(;l r%ot guilty.

DHO: Of all the c.hazrges?

I'M:  ofall charges.

DHO: Aqd based on ;what? Can you share that? ,

IUM: Based on 1.5.13 fgct that they couldn't determine who assaulted Bethea,

DHO: Okay, Okay. Okay. So -- okay. So, have I addressed the issues in here that I did not

receive in advance of this hearing and that we €an go on and present your case here?

IM:  Um, yeah, T mean, yeah. I mean, yeah,

7
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DHO: Okay. Okéiy. Thank you so much, Okay, Now, this is your opportuhity. I need you to te]]
me what happenei op 4/2/2020, |

IM: mean, | d‘.;on’t really have to --

the outside street églarges were exactly that and thejy decision is based on, uh, um, beyond the
shadow of a doubl_:.?The administrative hearing that correction has is based on the preponderance
of credible evider:.s;é. That's why it's called an administrative hearing versu§ a street charge, with
their evidence is b:alﬁed on beyond a shadow of a doubt. So, if there's any doubt at all, okay, you
could be found nos_; éuilty; whereas, with an administratjve hearing, they are basing it on the
preponderance of créedible evidence, So, you do need to share with me your in-...your
understanding or yo{xr truth in terms of what happened that particular day. And then, I also have

your accuser here on the phone. She also will be given an opportunity to tell her truth in terms of

what she saw. Do yoﬁ understand the difference in the hearings?

IM:  Yes, ma'al;;. I want to be abuhdantly clear that [ actuall); dén't have fo say anything,
DHO: Well, if -- |

IM: 1.1 would; buzt I want to, so that’s -- we can get past that.

DHO: Okay, Lx‘st'é':n, you're absolutely right. You want. . you don't have to say anything, Ahd if

you don't say anythingv, as | just told you, jt's based upon what? The preponderance of --

UM: And that's [inaudible 0:28:00]

that Inmate Banngr?

18
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IM: Yes, ma’a;m.

DHO: Okay. S0 _iiust §O you're clear in terms of what type of hearing we have, 50 now you have

an opportunity to t:ell me your side of what happened,

I'M:  First, can | ask, did any..,has anyone here seen the video?

H DHO: No, we have not seen the video, [ didn't even know there Was a video that, uh, captured

what took place, lém. -I’m just finding out about a video. You did not even ask the, uh --

UM:  It'sin the paperwork.

~¥ DHO: . Coun-....Inmate. .. Inmate Banner, you know, 1 acknowledge I did not see this, okay? I
did not see this, Oica’y? You failed to tel] your Counsel Substitute any of this, although you

wrote it in April, Okéy? Today is October. It would have been great, number one, if you had not
heard from me, if fyoju just told Miss Hollis, said “Miss Hollis, I hadn't heard from Miss Moore. |

wrote her in Apri),” Okay? “Here it is July, I have not heard from hef; » |

IIM:  Ihave, |

DHO: Okay.,

I/M: Multiple times.

DHO: well, 'nobo'dy, not one single person has said anything to me about this. No one, okay?
IUM:  How...how am I supposed to deal with that?

DHO: I understand thgt. I-- |

i

I/M: I mean, there’s nothing I can do about that at this point,

19
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