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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good morning,
 
Please see Movants’ attached Reply to Appellants’ Return, along with the proof of
service and e-mail verification. We ask that you file this and return a clocked copy via
email to all parties. Please let us know if you have any questions on the attached.
 
Thank you.
 
Charles Summerall
 
 
 
 
 

CHARLES SUMMERALL​​​​

O: 843.727.2200 | D: 843.727.2205
E: summerall@wglfirm.com

PO Box 22167, Charleston, SC 29413
66 Hasell Street, Charleston, SC 29401

The information contained in this message, including attachments, is confidential and may contain
information protected by the attorney-client privilege or work product doctrine.  If you are not the
addressee, any disclosure, copying, distribution, or use of the contents of this message are prohibited. If
you have received this communication in error, please destroy it and notify me immediately by calling
843-727-2200.
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1Defined terms in this Reply have the same meaning as in Movants’ Motion. The Appellants refer to their filing as 


both a “Reply” and a “Return”; in keeping with Rule 240(e), SCACR, Movants refer to Appellants’ filing as a 


“Return”. 


 


THE STATE OF SOUTH CAROLINA 


In the Court of Appeals 
 


APPEAL FROM CHARLESTON COUNTY 


Court of Common Pleas 


 


The Honorable George M. McFaddin, Jr., Circuit Court Judge 


The Honorable Roger M. Young, Sr., Circuit Court Judge 
 


Trial Court Case No. 2023-CP-10-01512 


Appellate Case No. 2023-001494 


 
Charleston SC Property Holdings, LLC, Hanahan SC Property Holdings, LLC, and Michael 


Flanagan, Receiver………………………………………………………………..Respondents, 


v. 


Rittenberg OP, LLC, Hanahan OP, LLC, Goldner Capital Management, LLC, SC Two 


OP Holdings, LLC, and Samuel Goldner……………………………………………..Appellants. 
 


REPLY TO RETURN TO MOTION TO DISMISS PART OF APPEAL 
 


  


The Movants hereby submit their Reply to the Appellants’ Return to Movants’ Motion to 


Dismiss Part of Appeal. 1 


I. THE APPELLANTS DO NOT DISPUTE THAT THEIR APPEAL OF THE 


APRIL 14 ORDER AND THE APRIL 27 ORDER DENYING 


RECONSIDERATION OF THE APRIL 14 ORDER IS UNTIMELY. 


 


In their Return, the Appellants do not challenge the Movants’ position that the appeal of 


the April 14 Order and the April 27 Order denying reconsideration of the April 14 Order is 


untimely and must be dismissed pursuant to Rule 203(b)(1), SCACR, and Elam v. South 


Carolina Dep’t of Transp., 602 S.E.2d 772, 775 (S.C. 2004) (the timely service of a notice of 


appeal is an absolute jurisdictional requirement and, upon the failure of an appellant to timely 


serve the notice, an appellate court must dismiss the appeal).    







2In their Motion, the Movants are not requesting dismissal of the appeal of Judge Young’s August 23 Order and 


September 8 Order, but Movants reserve all rights regarding the appeal of those two Orders. 
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In an apparent effort to avoid the mandatory dismissal of their untimely appeal of Judge 


McFaddin’s April 14 Order and April 27 Order denying reconsideration of the April 14 Order, 


the Appellants wrongly assert that the four Orders on appeal “involve the same legal issues”. See 


Return at pages 1-2. That assertion is patently incorrect. Judge McFaddin’s April 14 Order and 


April 27 Order denying reconsideration of the April 14 Order granted the Movants’ Motion for 


Appointment of Receiver. Judge Young’s August 23 Order and September 8 Order granted the 


Receiver’s later motion to approve entry into Operations Transfer Agreement and Lease 


Termination Agreement.2  


The Appellants acknowledge the distinction between Judge McFaddin’s Orders 


“appointing a receiver” and Judge Young’s Orders, which the Appellants depict as “modifying 


the receivership and receivership estate prior to a determination of the merits of the case.” See 


Return at page 2. Regardless, the Appellants’ incorrect assertion that Judge McFaddin’s Orders 


involve the same legal issues as Judge Young’s Orders does not avoid the fact that the Court of 


Appeals lacks jurisdiction over, and must dismiss, the untimely appeal of the April 14 Order and 


the April 27 Order denying reconsideration of the April 14 Order. 


II.  APPELLANTS’ APPEAL OF THE APRIL 27 ORDER, TO THE EXTENT THE 


APPEAL INVOLVES THE TWO ISSUES IN THE PENDING MAY 5 MOTION, 


IS PREMATURE AND/OR MOOT. 


The Appellants acknowledge that their May 5 Motion, “as evidenced by its title, was not 


a successive request for reconsideration of arguments already raised in opposition to the 


appointment of a receiver”; instead, the May 5 Motion “sought reconsideration of the denial of a 


[Rule 62(a)] stay pending an appeal and the rejection of Appellants’ offer of a bond”. See Return 


at page 2. 







3Although it is not part of the record on appeal, in their Return the Appellants reference their November 20, 2023 


email to Judge McFaddin requesting that he issue a ruling on the May 5 Motion. See Return at page 3, fn. 2. In that 


email, Appellants’ counsel apologized for not previously providing a copy of the May 5 Motion to Judge McFaddin. 
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The Appellants misconstrue the Movants’ Motion and misstate applicable caselaw by 


asserting that “the pendency of the May 5, 2023 Motion does not render the appellate review of 


the merits of the Orders creating and thereafter modifying the receivership premature.” See 


Return at page 3. In their Motion, the Movants are not requesting dismissal of the appeal from 


Judge Young’s August 23 Order and September 8 Order. As addressed in Movants’ Motion, 


applicable caselaw clearly provides that, when a motion is pending before a lower court, any 


notice of appeal will be dismissed without prejudice as premature. Hudson v. Hudson, 290 S.C. 


215, 216 (1986); see also Elam, 602 S.E.2d at 783 n.2. Accordingly, the appeal of the April 27 


Order, to the extent the appeal involves the 2 issues contained in the May 5 Motion, is premature 


and must be dismissed. Furthermore, the Appellants do not make any valid arguments in 


response to Movants’ position that the appeal from the April 27 Order’s denial of Appellants’ 


request for a Rule 62(a) stay is moot. See Movants’ Motion at page 5. 


In their Return, the Appellants wrongly assert that the Movants are attempting to 


“obstruct” an “efficient and wholesale” review of the Orders on appeal. See Return at page 1. To 


the contrary, it is the Appellants who have created their own procedural problems. First, the 


Appellants failed to timely appeal Judge McFaddin’s April 14 Order and April 27 Order denying 


reconsideration of the April 14 Order. Second, the Appellants failed to provide Judge McFaddin 


with a copy of their May 5 Motion, in violation of S.C.R.C.P. Rule 59(g) (“A party filing a 


written motion under this rule shall provide a copy of the motion to the judge within ten (10) 


days after the filing of the motion.”). 3 Third, when the Appellants filed their Notice of Appeal, 


they failed to notify the Court of Appeals that their May 5 Motion was still pending in the Circuit 


Court. Cf. Hudson v. Hudson, 349 S.E. 2d 341 (S.C. 1986). 







 


 


 


4 


For all of these reasons, and as set forth in the Motion to Dismiss Part of Appeal, 


Movants request that: 


(A) The appeal from the April 14 Order, and from the April 27 Order denying reconsideration 


of the April 14 Order, be dismissed as untimely; and 


(B) The appeal from the April 27 Order, to the extent the appeal involves the two issues 


which are the subject of the pending May 5 Motion (e.g., denial of stay and denial of 


offer of bond), be dismissed as premature and/or moot. 


 


Respectfully submitted, 


s/Charles P. Summerall, IV___________ 


Charles P. Summerall, IV (SC Bar#5433)  


          Direct:  (843) 727-2205 


Email: Summerall@wglfirm.com 


 


     James W. Clement (SC Bar#102467) 


Direct:  (843) 727-2224 


Email:  Clement@wglfirm.com 


 


WALKER GRESSETTE & LINTON, LLC 


P.O. Drawer 22167 


Charleston, SC 29412 


Fax: 843-727-2238 


 


-AND- 


 


Aharon S. Kaye (pro hac vice) 


Noah Siegel (pro hac vice) 


GUTNICKI LLP 


4711 Golf Road, Suite 200 


Skokie, Illinois 60076 


Telephone: (847) 745-6594 


akaye@gutnicki.com 


nsiegel@gutnicki.com 


 
Attorneys for Movants 


December 4, 2023 
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