From: Carberry, Stacey

To: Court Of Appeals Filings

Cc: Spruill, Sarah; Todd Darwin; ryan@spartanlaw.com

Subject: RE: Daniel E. Schall v. Lori M. Sealy, et al. (C.A. No. 2018-CP-42-02034)
Date: Thursday, November 30, 2023 11:26:05 AM

Attachments: Notice of Appeal (Filed 11.30.23).pdf

Proof of service.pdf
Spruill letter to Kitchings filing Notice of Appeal.pdf

Transcript Request Form.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Attached please find the following for filing in regards to the above referenced matter:

(1) Notice of Appeal with attachments;

(2) Proof of Service;

(3) Our firm’s check in the amount of $250.00 for the filing fee (with mailed copy); and
(4) Transcript Request Form ordering the transcript of the last hearing held in this matter.

The Notice of Appeal has been filed electronically with the lower court (copy of filed
document attached).

Please return a clocked copy to me by email.

HAYNSWORTH
SINKLER BOYD

Stacey A. Carberry | Legal Assistant
Direct 864.240.3223 | scarberry@hsblawfirm.com

Haynsworth Sinkler Boyd, P.A.
ONE North Main, 2nd Floor | Greenville, SC 29601
Main 864.240.3200 | Fax 864.240.3300

From: Carberry, Stacey

Sent: Thursday, September 14, 2023 10:32 AM

To: ctappfilings@sccourts.org

Cc: joe@ctlawsc.com; Eric@ctlawsc.com; david@williamsattys.com; ginny@williamsattys.com;

Ruparelia, Roopal <rruparelia@hsblawfirm.com>; Spruill, Sarah <sspruill@hsblawfirm.com>
Subject: John Dabeck v. Larry Ashford (C. A. No. 2021-CP-20-0264)

Attached please find the following for filing in regards to the above referenced matter:

(1) Notice of Appeal with attachments;
(2) Proof of Service;
(3) Our firm’s check in the amount of $250.00 for the filing fee (with mailed copy); and
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IN THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM SPARTANBURG COUNTY
Court of Common Pleas

The Honorable Shannon M. Phillips
Master In Equity

C.A. No.: 2018-CP-42-02034

Daniel E. SChall ..o e Appellant,

Lori M. Sealy, as Personal Representative for the Estate of Claude L. Mullwee a/k/a Claude Lee
Mulwee, and the Estate of Deloris Robinson MUIWEe ...........cccccvevviiieiieie e Respondent

NOTICE OF APPEAL

Daniel E. Schall (“Schall””) appeals the Order of Judge Phillips dated August 23, 2023 and
the Order Denying Plaintiff’s Motion to Reconsider, Alter, or Amend dated November 3, 2023.
Schall received written notice of the ruling on the motion to reconsider on November 3, 2023.

Copies of the orders are attached to this notice.
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November 30, 2023
Other Counsel of Record:

Ryan F. McCarty

Respectfully submitted,

HAYNSWORTH SINKLER BOYD, P.A.

s/ Sarah P. Spruill

Sarah P. Spruill, SC Bar # 68337
ONE North Main, 2nd Floor
P.O. Box 2048

Greenville, SC 29601-2772
(864) 240-3200
sspruill@hsblawfirm.com

Holcombe Bomar, P.A.

A. Todd Darwin, SC Bar # 7032

101 W. St. John Street, Suite 200 (29306)
Post Office Box 1897

Spartanburg, SC. 29304

(864) 594-5300
tdarwin@holcombebomar.com

Attorneys for Appellant
Daniel E. Schall

Killoren, Kissinger, Dantin, Denton & Dunham, P.C.

PO Box 3547
Spartanburg, SC 29304
ryan@spartanlaw.com

Attorneys for Respondent
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

N N N

COUNTY OF SPARTANBURG C.A. No. 2018-CP-42-02034
Daniel E. Schall,

Plaintiff,
VS. ORDER
Lori M. Sealy, as Personal Representative
for the Estate of Claude L. Mullwee a/k/a
Claude Lee Mullwee, and the Estate of
Deloris Robinson Mulwee,

Defendant.

N’ N N N N N N N N N N N N

This matter came before this Court for a two-day trial June 26, 2023. The issue before the
Court was whether a contract between these parties for the sale of real property located in
Spartanburg County, South Carolina had been validly terminated or whether an enforceable
contract still existed between the parties. Present at the trial was the Plaintiff, Daniel E. Schall,
and his attorney, A. Todd Darwin, as well as the Defendant, Lori M. Sealy, and her attorney, Ryan
F. McCarty. Prior to the start of the trial, the parties made certain stipulations as to the facts and
admission of certain exhibits used at trial. Based upon an examination of the pleadings, and after
consideration of the testimony of the parties and their witnesses, along with consideration of the
exhibits offered into evidence and the facts stipulated to by the parties, 1 make the following
findings of fact and conclusions of law.

PROCEDURAL BACKGROUND

The real property that is the subject of this matter is located at 720 Beacon Light Road in
Spartanburg County, South Carolina bearing Spartanburg County Tax Map No. 3-14-00-267.00

(the “Subject Property”). On March 23, 2018, Plaintiff and Defendant entered an
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Agreement/Contract: To Buy and Sell Real Estate (General Use and Lots/Acreage) (the
“Contract”) regarding the Subject Property. A copy of the Contract was admitted into evidence
without objection as Plaintiff’s Ex. 1. Both parties were represented by real estate agents working
through C. Dan Joyner Realtors with Matthew Thrift serving as the Broker-In-Charge. The
Contract stated that the closing would occur on before May 23, 2018. On April 23, 2018, Plaintiff,
through his real estate agent, notified Defendant via email, through her real estate agent, that the
subject property had been damaged. A copy of Plaintiff’s real estate agent’s April 23, 2018, email
was admitted into evidence without objection as Defendant’s Ex. 1. In that email, Plaintiff’s real
estate agent specifically noted that “someone has been there and has removed several plants and
vegetation from around the property,” and “it looks like someone went and just scattered trash
around the floor.” Plaintiff’s real estate agent also noted in that email that “the lock on the side
building looks like it has been damaged from more.”

On April 28, 2018, Defendant executed a Notice of Termination and Release of
Agreement/Contract to Buy and Sell Real Estate (Residential) and delivered them, through
Matthew Thrift, the Broker-In-Charge, to Plaintiff and his real estate agent on that same day.
These documents along with Mathew Thrift’s email and the accompanying DocuSign tracker were
admitted into evidence without objection as Plaintiff’s Ex. 5. Mr. Thrift’s email to Plaintiff and
Plaintiff’s real estate agent states that “Seller is invoking section 13 of contract to buy and sell
pursuant to buyer’s email to seller on Monday April 23" where buyer notified seller of casualties
to the property via email.” Section 13 of the Contract, found in Plaintiff’s Ex. 1 states, in pertinent
part, as follows:

13. FIRE OR CASUALTY OR OTHER INJURY: : In case the property is damaged

wholly or partially by fire or other casualty prior to Closing, Parties will have the

right for 5 Business Days after Notice of damage to Deliver Notice of Termination
to other Party.

Page 2 of 6
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The terms “other casualty” are not defined anywhere in the Contract.

On June 13, 2018, Plaintiff filed a Summons and Complaint in the Spartanburg County
Court of Common Pleas alleging that Defendant’s termination of the Contract was not valid and
asking this Court to order Defendant to specifically perform the Contract, or alternatively, for an
Order finding for Plaintiff on his breach of contract allegation and awarding Plaintiff compensatory
damages, attorney's fees, suit costs, and for such other and further relief as the Court deems just
and proper. Defendant answered the allegations of Plaintiff’s Complaint on August 2, 2018. By
way of Consent Order filed March 2, 2021, this case was referred to the Master-In-Equity for
Spartanburg County pursuant to Rule 53 of the South Carolina Rules of Civil Procedure.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

| find that this Court has jurisdiction over the parties and the subject matter of this action,
and that venue is proper in Spartanburg County.

| find that Defendant Sealy’s April 28, 2018, Notice of Termination and Release of
Agreement/Contract to Buy and Sell Real Estate (Residential) were timely and proper. Plaintiff
notified Defendant of casualties to the Subject Property by way of email dated April 23, 2018 (see
Defendant’s Ex. 1). In a series of text messages exchanged between Plaintiff, his real estate agent,
and Matthew Thrift, occurring on April 24 and April 25, 2018, Plaintiff demanded adherence to
the Contract citing to Sections 3, 4, and 17 of the Contract which he believed were applicable.
Plaintiff’s text message exchanges were admitted into evidence without objection as Defendant’s
Ex. 3.

The evidence shows that Plaintiff identified the theft of the heirloom vegetation and
damage to a lock on a building as casualties to the Subject Property that occurred following the

formation of the Contract. The evidence shows that Plaintiff believed these losses to be of
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significant monetary value. Specifically, Plaintiff sought contract concessions for the lost
heirloom vegetation noting that the lost heirloom vegetation cannot be easily replaced and further
stating that its removal affected “the beauty of the property and our ability to market the property
in the way we intended when we submitted an offer to purchase the property” (see Defendant’s
Ex. 3). In those same text messages, Plaintiff also demanded that Defendant repair the damages
to the lock “and any other damage has been caused to the property since we went under contract”
in order for the Contract to be fulfilled (see Defendant’s Ex.3). The testimony established that
these damages were not caused by Defendant but rather caused by trespassers who vandalized the
Subject Property. After listening to the testimony and reviewing the documents and other exhibits
admitted in evidence, | find that the theft of the heirloom vegetation and damage to the lock on the
building were sudden and unexpected losses caused by a third-party for which Defendant then had
the right to terminate the Contract.

Black's Law Dictionary defines the term casualty as a "thing injured, lost, or destroyed."

Casualty, Black’s Law Dictionary (9" Ed. 2009). Black’s Law Dictionary defines the term loss

as "[a]n undesirable outcome of a risk; the disappearance or diminution of value, [usually] in an

unexpected or relatively unpredictable way." Loss, Black’s Law Dictionary (9" Ed. 2009). In

Keenan v. Bowers, the United States District Court for the Eastern District of South Carolina found

that the word casualty had already also been defined as “an event due to some sudden, unexpected,

or unusual cause.” Keenan v. Bowers, 91 F.Supp.771. 773-774 (1950) (citing Matheson. v.

Comm., 2 Cir., 54 F.2d 537,539 (1931)). That court further explained that while the word casualty
“embraces losses arising through the action of natural physical forces and which occur suddenly,

unexpectedly, and without design on the part of the one who suffers the loss,” the court also
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recognized that “a human agency can constitute or cause the sudden turn of events resulting in the

loss.” Id. at 773-774 (citing Durden v. Commissioner, 3 T.C. 1 (1944)).

Plaintiff Schall asserted that his notification to Defendant about the theft and damage was
nothing more than a record of his observations made about the property. The evidence, however,
is contrary to his position. Plaintiff Schall believed those losses to be of significant monetary
value. Plaintiff Schall specifically sought contract concessions for the lost vegetation and
demanded repairs to the damaged lock and removal of trash discovered on the property following
the formation of the Contract (see Defendant’s Ex. 3). Therefore, | find based on the testimony
and exhibits in evidence that Defendant Sealy’s April 28, 2018, Notice of Termination and Release
of Agreement/Contract to Buy and Sell Real Estate (Residential) given to Plaintiff were timely and
proper, and that the Contact for the sale of the Subject Property was properly terminated.

CONCLUSION

Because I find that the Contract was timely properly terminated, Plaintiff Schall’s request
for specific performance of the Contract is denied. Because | find that the Contract was timely
and properly terminated, Plaintiff Schall’s request for compensatory damages, attorney's fees, suit
costs, and for such other and further relief is also denied. Therefore, having resolved all matters
at issue before this Court:

IT IS ORDERED that the March 23, 2018, Agreement/Contract: To Buy and Sell Real
Estate (General Use and Lots/Acreage) between Plaintiff Schall and Defendant Sealy for the sale
of the real property located 720 Beacon Light Road in Spartanburg County, South Carolina bearing
Spartanburg County Tax Map No. 3-14-00-267.00 is terminated. Further,

IT IS ORDERED that Plaintiff Schall’s Five Thousand and No/100 Dollars ($5,000.00)

earnest money deposit be returned to him forthwith, and Defendant Sealy shall execute whatever
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documents are necessary or required to effectuate the transfer of these funds to Plaintiff Schall
from the Wynn Law Firm’s trust account. Further,

IT IS ORDERED that all matters raised in Plaintiff Schall’s Complaint filed with this
Court on June 13, 2018, are now resolved, and this matter is hereby ended and stricken from the
calendar.

IT IS SO ORDERED!

ELECTRONIC SIGNATURE PAGE TO FOLLOW
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Spartanburg Common Pleas

Case Caption: Daniel E. Schall VS Lori M. Sealy
Case Number: 2018CP4202034

Type: Order/Other

IT ISSO ORDERED.

s/ Shannon M. Phillips - 3087

Electronically signed on 2023-08-23 12:09:13 page 7 of 7
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF SPARTANBURG ) C.A. No. 2018-CP-42-02034
Daniel E. Schall, )
)
Plaintiff, )
) ORDER DENYING PLAINTIFF’S
VS. ) MOTION TO RECONSIDER, ALTER,
) OR AMEND
Lori M. Sealy, as Personal Representative )
for the Estate of Claude L. Mullwee a/k/a )
Claude Lee Mullwee, and the Estate of )
Deloris Robinson Mulwee, )
)
Defendant. )
)

This matter comes before the Court on Plaintiff Daniel E. Schall’s Motion for
Reconsideration filed September 5, 2023. On August 23, 2023, the Court entered an Order that
granted judgment in favor of Defendant Lori M. Sealy following a two-day trial on the merits of
this case. Plaintiff now seeks reconsideration of the Court’s Order. Defendant has responded in
opposition to Plaintiff’s request. A hearing was held on October 31, 2023, on Plaintiff’s motion.
Counsel for both parties was present at the hearing. For the reasons set forth below, Plaintiff’s
Motion for Reconsideration is DENIED.

MOTION FOR RECONSIDERATION

Plaintiff bases his Motion for Reconsideration on Rule 59(e), SCRCP. Under that Rule, a
party may file a motion to alter or amend the judgement within 10-days after receipt of written
notice of the entry of the order. A party can seek the alteration or amendment of a judgment “when
[he] believes the court has misunderstood, failed to fully consider, or perhaps failed to rule on an
argument or issue, and the party wishes for the court to reconsider or rule on it... or when an issue

or argument has been raised, but not ruled on, in order to preserve it for appellate review.” Elam

v. S.C. Dep’t of Transp., 361 S.C. 9, 24, 602 S.E.2d 772, 780 (2004).

Page 1 of 2
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Plaintiff seeks reconsideration to correct what he regards as clear errors of the Court’s
consideration and misunderstanding of facts and evidence presented at trial. Plaintiff argues in his
Motion, in great detail, that no casualty occurred to the subject property which would have allowed
Defendant to terminate the purchase agreement between these parties. Plaintiff’s assignments of
error are largely a repetition or an elaboration on arguments Plaintiff already raised at trial and the
Court had already addressed in its Order. In other words, Plaintiff is attempting to relitigate old
matters, and a party’s dissatisfaction with the outcome of the underlying litigation and the instant
action is not grounds for relief under Rule 59. Elam, 361 S.C. At 24, 602 S.E.2d at 780.

Plaintiff has not carried his burden to show why the Court should alter its judgment based
on a misunderstanding or failure to consider an argument or issue, nor has Plaintiff carried his
burden to show that the Court failed to rule on an issue or argument which was raised.

THEREFORE, having reviewed the record, the evidence, the applicable case law and Rules
of Civil Procedure, and after considering the arguments of counsel, | find that Plaintiff’s Motion
for Reconsideration is DENIED.

IT IS SO ORDERED.

ELECTRONIC SIGNATURE PAGE TO FOLLOW
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Spartanburg Common Pleas

Case Caption: Daniel E. Schall VS Lori M. Sealy
Case Number: 2018CP4202034

Type: Master/Order/Other

IT ISSO ORDERED.

s/ Shannon M. Phillips - 3087

Electronically signed on 2023-11-02 15:18:12 page 3 of 3
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IN THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM SPARTANBURG COUNTY
Court of Common Pleas

The Honorable Shannon M. Phillips
Circuit Court Judge

C.A. No.: 2018-CP-42-02034

Daniel E. SChall .......coooiiiiiiiiiieci e Appellant,

Lori M. Sealy, as Personal Representative for the Estate of Claude L. Mullwee a/k/a Claude Lee
Mulwee, and the Estate of Deloris Robinson MUIWee ...........cccovvevvevevvecirieeeeeenernn, Respondent

PROOF OF SERVICE

[ certify that I have served the Notice of Appeal, on all attorneys of record by electronic
mail on November 30, 2023 addressed to:

Ryan F. McCarty

Killoren, Kissinger, Dantin, Denton & Dunham, P.C.
PO Box 3547

Spartanburg, SC 29304

ryan(@spartanlaw.com

Attorney for Respondent

Stacey Carberry, Legal Assistant
HAYNSWORTH SINKLER BOYD, P.A.
ONE North Main Street, 2" Floor
Greenville, SC 29601

864.240.3223






HAYNSWORTH SINKLER BOYD, P.A.
ONE NORTH MAIN STREET, 2"° FLOOR
P.O. BOX 2048 (29602)

GREENVILLE, SOUTH CAROLINA 29601
MAIN 864.240.3200

FAX 864.240.3300
www.hsblawfirm.com

SARAH P. SPRUILL

DIRECT 864.240.3220
sspruill@hsblawfirm.com

November 30, 2023

VIA EMAIL AND U.S. MAIL

The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
P.O. Box 11629

Columbia, SC 29211

Re:  Daniel E. Schall v. Lori M. Sealy, as Personal Representative for the Estate of Claude L.
Mullwee a/k/a Claude Lee Mulwee, and the Estate of Deloris Robinson Mulwee
C. A. No. 2018-CP-42-02034

Dear Ms. Kitchings:

Enclosed please find the following for filing in regards to the above referenced matter:
(1) Notice of Appeal with attachments;
(2) Proof of Service;

(3) Our firm’s check in the amount of $250.00 for the filing fee (with mailed copy); and
(4) Transcript Request Form ordering the transcript of the last hearing held in this matter.

The Notice of Appeal has been filed electronically with the lower court (copy of filed document
attached).

Please return a clocked copy to me by email.
Sincerely yours,

HAYNSWORTH SINKLER BOYD, P.A.

Sarah P. Spruill

SPS/sac
Enclosures

CcC: A. Todd Darwin (tdarwin@holcombebomar.com)
Ryan F. McCarty (ryan@spartanlaw.com)
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South Carolina Judicial Branch

TRANSCRIPT REQUEST FORM

Pursuant to Rule 207 and 607 of the South Carolina Appellate Court Rules, the transcribed paper copy is the official
record of court proceedings. You may request a transcript by completing this form and emailing it to the Court
Reporter/Transcriptionist and to South Carolina Court Administration at transcripts@sccourts.org. If WebEx or DCRP
were used to capture the record, please indicate below and send the form to transcripts@sccourts.org.

Requestor’s Information

Full Name Law Firm/Agency Phone Number
Sarah P. Spruill Haynsworth Sinkler Boyd, P.A. 864-240.3220
Email Address Mailing Address

sspruill@hsblawfirm.com PO Box 2048, Greenville, SC 29602

Is the requestor a party in the case? [ Yes X No
If no, does the requestor represent a party? Yes [1 No If yes, name of party Daniel E. Schall
Transcript Information

Docket Number Full Case Caption (i.e. State v. John Doe or John Smith v. Jane Smith) Circuit
2018-CP-42-02034 Daniel E. Schall v. Lori M. Sealy, as Personal Representative for the Estate of Family O

Claude L. Mullwee a/k/a Claude Lee Mulwee, and the Estate of Deloris Robinson y

Mulwee
Date(s) of Proceeding County Spartanburg Appeal pending | Death Penalty
10/31/2023 XYes [INo [IYes [XINo
Presiding Judge Special Circumstances
Shannon N. Phillips Is the hearing to be transcribed one of the following:

[] Termination of parental rights

Opposing Counsel(s) (name and email address)
Ryan F. McCarty
ryan@spartanlaw.com

] Adoption
] Any actions involving child custody/visitation.

Court Reporter(s) [ ] WebEx | Delivery Timeframe
Amber Payne [ ] DCRP (check Rule 607 for current page rates)
Portion of proceeding to be transcribed [] Quote
XI  Entire hearing [] Rough Draft
] Voir dire by juror ] Overnight delivery
[ 1 Juryselection [] Daily delivery
Y o . [] Expedited delivery (7 days) Due on/before:

(] Plaintiff’s openlng statement [XI Regular delivery (60 days)
[ Def.en_da,nt > openmg statement Delivery Method (additional fees may apply)
[] Plaintiff’s closing arguments I PDF/Email
O Def_endgnt’s cIosin_g arguments ] Hard Copy/Priority Mail ($50 + shipping)
O] Ent!re direct examma‘Flon [] PDF & Hard Copy/Priority Mail ($50 + shipping)
[] Entire cross examination Responsible Payor
[] Entire redirect X Private / Self
[] Examination of witness (W) by attorney (A) [] Court Appointed Counsel

W:_ Appeals Attorney

A: Email
[] Ruling of the court [] Other

Next Hearing Date

Requestor’s Signature: Sarah P. Spruill Date: _11/30/2023
(Typed name will serve as signature)

NOTE: Requests will be processed pursuant to Rule 207 and 607 of the SCACR. Rule 607(h) governs the fees for transcripts, which are not provided
for free or at reduced rates to any party, regardless of indigent status. Please promptly submit your payment in the method of payment requested, in
order for the transcript to be produced. In some cases, a deposit may be required before the transcript can be placed in the production queue. You may
also request a quote before deciding to order. If you need to cancel the transcript request for any reason, you are responsible for paying for the
pages of the transcript that have already been completed at the time of the cancellation.

If you are ordering a transcript pursuant to Rule 207(a)(1), SCACR, you must contemporaneously furnish all parties, the Office of Court
Administration, and the clerk of the appellate court with copies of all correspondence with the court reporter or transcriptionist.

Revised 03/2023
SCCA 800
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(4) Copy of letter to Court Reporter ordering the transcript of the last hearing held in this
matter.

The Notice of Appeal has been filed electronically with the lower court (copy of filed
document attached).

Please return a clocked copy to me by email.

HAYNSWORTH
SINKLER BOYD

Stacey A. Carberry | Legal Assistant
Direct 864.240.3223 | scarberry@hsblawfirm.com

Haynsworth Sinkler Boyd, P.A.
ONE North Main, 2nd Floor | Greenville, SC 29601
Main 864.240.3200 | Fax 864.240.3300

CONFIDENTIALITY NOTICE: This e-mail and any files transmitted with it are confidential
and may contain information which is legally privileged or otherwise exempt from disclosure.
They are intended solely for the use of the individual or entity to whom this e-mail is
addressed. If you are not one of the named recipients or otherwise have reason to believe that
you have received this message in error, please immediately notify the sender and delete this
message immediately from your computer. Any other use, retention, dissemination,
forwarding, printing, or copying of this e-mail is strictly prohibited.
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