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Dear Ms. Harrison,

On November 9, 2023, the South Carolina Court of Appeals requested that the parties to John
Erb’s case submit memoranda addressing the question of double jeopardy associated with his
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INTRODUCTION

Twelve people in a jury box located in Charleston County solemnly raised their right
hands to the heavens, on September 18, 2023, and swore, with the help of a higher power, to
deliver a just verdict in John Erb’s murder trial.

Erb was arrested on a warrant for murder on March 30, 2020, and he was indicted for
murder by the Charleston County Grand Jury on August 29, 2023. The trial of his case began on
September 18, 2023. Four days after being sworn, on September 21, 2023, the jury reached a
verdict: Not guilty on murder; Guilty on voluntary manslaughter. The trial judge read the verdict
signed by the jury foreman into the record, and he ordered the jury foreman to amend Erb’s
indictment for murder by writing the word “manslaughter” on it — next to where the foreman had
written the word “guilty.”

The trial judge asked the solicitor whether he wanted to poll the jury. He declined. Erb’s
defense counsel was then asked the same question by the judge, and they requested a poll of the
jury. After the judge made his way through nearly the entire jury, the judge asked Juror #16
whether this was her true verdict. She said it was not. There was no further polling of the jurors,
and the judge removed the jury from the courtroom and left the bench. Fourteen minutes later,
the judge returned and called Juror #16 back to the courtroom. Both the State and Defense
objected to the individual questioning of the juror. Over those objections, the trial judge
questioned the juror who answered that her vote was always for “not guilty,” but she said the
other jurors were yelling at her to vote “voluntary manslaughter.” She told the judge, “I will
never change my mind.” Upon hearing that, the trial court declared a mistrial, and the jury was

released without any further inquiry on the record.





At the request of this Court, the Defense sought to obtain all records of the proceedings,
including the jury’s verdict form. The investigation revealed that the verdict form from Erb’s
trial no longer exists. Neither the trial judge, the clerk of court in Charleston, nor the court
reporter from the trial could locate it upon inquiry by Erb’s attorneys. All that remains is the
court reporter’s record of the trial judge’s reading of the verdict, and the indictment from the
trial, which expressly and implicitly affirms the jury’s intent to find John Erb not guilty of
murder.

John Erb has remained in custody since that time held only based on an arrest warrant
and indictment for the charge of murder — a charge for which a jury acquitted him on September
21, 2023. His continued detention is illegal, and on October 5, 2023, he filed the petition for writ
of habeas corpus that is the subject of this supersedeas action. On October 19, 2023, the General
Sessions Court denied John Erb’s pleas to remedy the situation. It refused to grant his petition for
a writ of habeas corpus, his request for a personal recognizance bond, and his request for a
continuance of his new trial date. The State immediately docketed Erb’s case for retrial on
November 6, 2023, under the murder indictment already invalidated by the jury at his trial on
September 21, 2023. The trial judge removed Erb from the trial docket for November 6, 2023,
when Erb filed a petition for a writ of supersedeas with the South Carolina Court of Appeals, and
on November 9, 2023, this Court temporarily granted his petition and requested memoranda
from the parties to the case addressing the double jeopardy issues raised by the jury’s verdict and

the State’s apparent intention to retry him for murder.





ARGUMENT SUMMARY

The State’s effort to retry Erb for murder threatens his protection against double
jeopardy and the sacredness of the jury’s decision finding him not guilty of murder at trial. The
Founders intended The Double Jeopardy Clauses in the United States and South Carolina’s
Constitutions to shield individuals and the jury system from the overwhelming retaliatory powers
of the State. The Clause forces the State to respect the final verdict of a jury and prevents
individuals from having to run the gauntlet of trial for a second time after a jury has found them
not guilty of a crime. Under The Double Jeopardy Clause, the jury’s decision to find John Erb
not guilty of murder was final, regardless of its inability to reach a unanimous verdict on the
lesser included offense of voluntary manslaughter, and this Court should uphold the jury’s
decision as protection against the State’s attempts to usurp the jury’s power, violate Erb’s
individual liberties, and undermine the sanctity of the jury system.

MEMORANDUM

Jeopardy attached to John Erb’s murder charge on September 21, 2023, because the jury
made a final, inviolable decision on the charge in the form of a not guilty verdict at trial. The
Double Jeopardy Clauses of the United States and South Carolina Constitutions state that a
person shall not “be subject for the same offense to be twice put in jeopardy. . .” U.S. Const.
amend. V; S.C. Const. art. I, § 12.1 The United States Supreme Court has said: the “‘most
fundamental rule in the history of double jeopardy jurisprudence’ is that acquittals are inviolate,

regardless of the reason behind them.” Brief for National Association of Criminal Defense

! See Benton v. Maryland, 395 U.S. 784, 794 (1969) (That the double jeopardy prohibition of the Fifth Amendment
applies to the States through the Fourteenth Amendment to the U.S. Constitution); See also, State v. Benton, 435
S.C. 250, 258-59, 865 S.E.2d. 919, 923 (Ct. App. 2021)(That “a defendant may not be prosecuted for the same
offense after an acquittal, a conviction, or an improvidently granted mistrial.” (quoting State v. Parker, 391 S.C.
606, 612, 707 S.E.2d 799, 801 (2011)).





Lawyers as Amicus Curae p. 2, McElrath v. Georgia, in the Supreme Court of the United States,
No. 22-721 (quoting Sanabria v. United States, 437 U.S. 54, 64 (1978)). In Blueford v. Arkansas
the Court held that a final decision on a charge is necessary for jeopardy to attach to it. 566 U.S.
599, 606-608 (2012). Furthermore, in State v. Joseph Brown, the South Carolina Court of
Appeals held that a final decision under Blueford means “an acquittal, a conviction, or an
improvidently granted mistrial.” 437 S.C. 550, 563, 878 S.E.2d 364, 371 (2022) (citing State v.
Benton, 435 S.C. 250, 258-59, 865 S.E.2d. 919, 923 (Ct. App. 2021) (quoting State v. Parker,
391 S.C. 606, 612, 707 S.E.2d 799, 801 (2011)). As such, John Erb cannot be retried for murder
in Charleston County, because the jury’s acquittal of him for the charge at trial meets the
requirements of a final verdict established in Blueford and Brown, thereby making it inviolable
in nature under the United States and South Carolina Constitutions.

1. The Finality of John Erb’s Acquittal for Murder

The not guilty verdict on murder in John Erb’s trial is final, under Blueford and Brown,
despite the mistrial ordered by the Court on the lesser included offense of voluntary
manslaughter, because it was a formal verdict delivered by his trial jury. In Blueford, the United
States Supreme Court said The Double Jeopardy Clause “guarantees that the State shall not be
permitted to make repeated attempts to convict the accused, thereby subjecting him to
embarrassment, expense and ordeal and compelling him to live in a continuing state of anxiety
and insecurity, as well as enhancing the possibility that even though innocent he may be found
guilty.” 566 U.S. at 605 (2012) (citing United States v. Martin Linen Supply Co., 430 U.S. 564,
569 (1977)). However, the Blueford Court ultimately held that The Clause does not “bar a
second trial if the first ended in a mistrial.” 1d. at 601. It also asserts that “a formal verdict be

returned” by the jury for jeopardy to attach to a charge and that it does not attach simply with an





announcement by the jury foreman about the status of deliberations. 1d. at 608. Similarly, in
Brown, this Court interpreted Blueford to mean that a note from the jury about the status of
deliberations does amount to a formal verdict and that continued deliberations after a status note
is a factor to consider when determining if a verdict is final. 437 S.C. at 565, 878 S.E.2d at 372.

At Blueford’s trial the jury foreman announced a unanimous vote of not guilty on capital
and first-degree murder in his report to the judge at trial about the status of deliberations. 566
U.S. at 606. The announcement of irresolution in Blueford was not based on a motion by the
petitioner to poll the jury after the verdict had been read into the record, as it was in Erb’s case. It
came after the jury sent several notes to the judge regarding their inability to reach a consensus
while deliberating in the jury room and after the court administered a dynamite charge, per
United States v. Allen, 164 U.S. 492 (1896), emphasizing the importance of reaching a verdict in
the case. Id. at 603. When the trial court summoned the jury in response to the second note from
the jury room to address the deadlock on voluntary manslaughter on the record, the jury foreman
in Blueford reported that the jury was unanimously in favor of not guilty on murder in the first
degree and split on its decision regarding manslaughter. Id. at 603-604. Following the
announcement, the court gave another Allen instruction, and it declared a mistrial after another
half hour of deliberations. Id. at 604. The State subsequently attempted to retry the petitioner on
first-degree murder, and the petitioner moved to dismiss the charges based on a violation of his
protection against double jeopardy. Id. at 604. The second trial court in Blueford denied the
petitioner’s motion, and the Arkansas Supreme court affirmed the trial court’s decision based on
the petitioner’s interlocutory appeal. 1d. The United States Supreme Court quoted the Arkansas
Supreme Court in its opinion, stating that “the foreperson ‘was not making a formal

announcement of acquittal’ when she disclosed the jury’s votes,” and “‘a formal verdict was





[not] announced or entered into the record.”” 1d. (quoting 2011 Ark. 8, p. 9, 370 S.W.3d 496,
501).

In Brown, the South Carolina Court of Appeals relied heavily on the opinions of the
United States Supreme Court and Arkansas Supreme Court in Blueford in making its
determination that jeopardy did not attach to one of the petitioner’s criminal charges. 437 S.C.
550, 564, 878 S.E.2d 364 (2022). This Court held that the State of South Carolina properly
retried the petitioner in Brown for armed robbery even though the jury in the initial trial sent the
trial court a note during deliberations stating that it was unanimously not guilty for the charge.
Id. at 564, 878 S.E.2d at 372. The initial trial judge ultimately ordered a mistrial in the case after
delivering an Allen charge because the jury could not agree on the verdicts for the other charges
before them, apart from its unanimous decision of not guilty on the armed robbery charge. Upon
the retrial of the case, Brown was convicted of attempted armed robbery, and he appealed his
conviction, claiming that jeopardy attached to his armed robbery charge based on the jury’s note
and affidavits by a couple jurors about deliberations and how they were not focused on the armed
robbery charge after sending the note to the judge. Id. This Court’s decision on appeal to uphold
the armed robbery conviction was based on the additional period of deliberation that occurred in
the initial trial after the judge received the note indicating the jury was unanimously not guilty
for the armed robbery charge. Id. at 565, 878 S.E.2d at 372. This Court said, “[W]e find nothing
in the record from the first trial — aside from the language in the note as read into the record by
the circuit court — to indicate the jury did not continue deliberating or even reconsider its
decision regarding [the petitioner’s] armed robbery charge following the Allen charge.” Id. at

564, 878 S.E.2d at 372.





The facts of Blueford and Brown are readily distinguishable from John Erb’s case. The
jury’s verdict, in Erb’s case, had “the finality necessary to constitute an acquittal” on his murder
charge. Blueford, 566 U.S. at 606. It was not simply an oral status check by the Court or written
update by the jury during deliberation, like in Blueford and Brown. First, in Erb’s case, the trial
judge read the verdict form signed and provided to him by the jury foreman into the record, and
the judge pronounced not guilty on murder, and guilty on voluntary manslaughter. Second,
without an objection from the State, the jury foreman amended John Erb’s indictment for murder
to say that Erb was guilty of manslaughter after the court read the verdict of not guilty on murder
into the record. Third, the State declined to poll the jury on its not guilty verdict for murder,
relying on the Defense to make the motion respective of the verdict on voluntary manslaughter
before the Court sua sponte ordered a mistrial on the matter. Thus, the finality of these
distinguishing facts about Erb’s case formalized the jury’s declaration of not guilty on murder,
and they suggest that the State, through its inaction, was satisfied with the verdict, until the
conviction on voluntary manslaughter was called into question when the Defense polled the jury.

Arguably, under Brown, the jury’s possible deliberation in Erb’s case after polling —
while in the courtroom and on the record — obviates the finality of the its not guilty verdict on
murder. During polling, Juror #16 repudiated her verdict on voluntary manslaughter, saying that
she thought John Erb was not guilty of the charge. In response, the trial judge removed the entire
jury from the courtroom and left the bench to determine how to handle the situation. Fourteen
minutes later, the judge returned to the bench and called the out-spoken juror, and not the
foreman, into the courtroom after polling, over objections by the State and Defense. His
expressed intent was to determine the potential futility of continued deliberations based on the

jurors claim during polling. In reply, the juror essentially said that the other jurors bullied her





into convicting Erb of voluntary manslaughter and that she never intended to find him guilty of
the charge.

The Court’s actions after polling and the out-spoken juror’s response to the Court’s
questioning reveal that meaningful deliberations on murder did not continue after polling and
that the jury’s verdict on the charge was final. The Court did not give the jury an Allen charge,
like in Blueford and Brown, telling them to continue deliberations despite their deadlock after
polling. It ordered Juror #16 to testify because of her dissent during polling, and the Court
ultimately determined based on the certainty of her response to its questioning that continued
deliberations would be futile, resulting in the Court immediately ordering a mistrial sua sponte.
Without a doubt, the juror’s testimony holds some weight as to the finality of deliberations even
though the rules of evidence, as referenced in Brown, prevent jurors from testifying “as to any
matter or statement occurring during the course of the jury’s deliberations.” Rule 606(b), SCRE.
The out-spoken juror’s testimony in Erb’s case was based on questioning by a judge on the
record. This is hardly comparable to the affidavits about deliberations, or lack thereof, acquired
by the petitioner in Brown and discredited by the second trial judge during the retrial of the case
under Rule 606(b). Any suggestion otherwise, made to discredit the weight of Juror #16’s
testimony, potentially solidifies the finality of the decision in Erb’s case even further by calling
into question the basis and providence of the Court’s sua sponte ordering of a mistrial. Put
simply, Juror #16 told the trial judge on the record that she was being bullied in the jury room
based on her decision to find Erb not guilty of voluntary manslaughter, and as a result, she
exercised her only opportunity during polling to remedy the situation and assert her opinion.

Finally, a jury’s continued deliberations after a deadlock, as suggested in Brown, should

not be considered the only determining factor in deciding when a verdict is final. In Brown, this





Court cited a couple of “persuasive” opinions by the Nebraska and Mississippi Supreme Courts,
which provide clarity on the meaning of a final verdict under Blueford. 437 S.C. at 565-566, 372-
373(citing State v. Combs, 297 Neb. 422, 900 N.wW2d 473, 482-83 (2017); Nickson v. State, 293
So. 3d 231, 237 (Miss. 2020)). Both opinions, according to Brown, establish that the finality of a
verdict turns on (1) the completion of the verdict form, (2) placing the verdict on the record, and
(3) polling the jurors, as done in Erb’s case. Id. In particular, the Mississippi Supreme Court in
Nickson v. State distinguishes itself from Blueford, because the court stated the jury could render
a partial, final verdict. It said:

“[t]he foreperson did not simply disclose the jury’s votes on each offense. Instead,
the foreperson announced that the jury had reached a verdict on two counts and
had delivered a verdict in writing and in proper form. . . although the jury
continued its deliberations, it did so only after it had reached and delivered its
verdict against guilty on first degree murder.” 293 So. 3d 231, 237, 2020 Miss.?

As such, this Court should interpret the jury verdict delivered at Erb’s case as a final, partial
verdict, per Brown’s view of Nickson, whereas the not guilty verdict on murder is final and the
guilty verdict on voluntary manslaughter is not final. In other words, the mistrial granted by the
trial court on the lesser included offense of voluntary manslaughter in Erb’s trial did not obviate
the finality of the jury’s partial not guilty verdict on murder, and as a result, John Erb should not
be unjustly punished with jail time and another murder trial simply because the jury could not

agree on a verdict for the lesser included offense of voluntary manslaughter.

2 See also Brazzel v. Washington, 491 F.3d 976, 982 (2007) (That that a defendant may not be retried after an
implied acquittal of any offense by way of a jury being deadlocked on a lesser included offense); Stow v. Murashige,
389 F.3d 880, 891 (2004) (Even if the jury did return "Not Guilty" verdicts because of an error of law by the trial
court, even this potentially "egregiously erroneous" acquittal still raises a double jeopardy bar to a subsequent
retrial).





2. The Inviolate Nature of John Erb’s Acquittal on Murder

John Erb’s acquittal for murder is inviolable in nature because the Court ordered a
mistrial based on the jury’s disagreement on the lesser included offense of voluntary
manslaughter and the details of the deliberations leading to the disagreement are sacrosanct. In
Blueford, the United States Supreme Court upheld its opinions in Green v. United States and
Price v. Georgia by stating that “The Double Jeopardy Clause is violated when a defendant, tried
for a greater offense and convicted of a lesser included offense, is later retried for the greater
offense.” Blueford, 566 U.S. at 608 (citing Green v. United States, 355 U.S. 184, 190 (1957);
Price v. Georgia, 398 U.S. 323, 329 (1970)). Specifically, the opinion in Price references Green
and says, “[T]his Court has consistently refused to rule that jeopardy for an offense continues
after an acquittal, whether that acquittal is expressed or implied by a conviction on a lesser
included offense when the jury was given full opportunity to return a verdict on the greater
charge.” 398 U.S. 323, 329 (1970).

Both the opinions in Green and Price consequently provide insight into how Erb’s case
might play out over the course of protracted post-trial litigation if he was retried and convicted
for murder. Green and Price similarly involved instances at trial where initially a jury found a
criminal defendant not guilty of murder and guilty of the lesser included offense of voluntary
manslaughter. Green, 355 U.S. at 186; Price, 398 U.S. at 324. However, on appeal, the
respective reviewing courts for the cases overturned the criminal defendants’ convictions for
voluntary manslaughter, much like how the trial court in Erb’s case ordered a mistrial on the
charge. Id. After the appellate rulings, the government retried the defendants in Green and Price
for murder and acquired convictions. Id. In Green the jury in the second trial convicted the

defendant of murder, and in Price the jury convicted the defendant of voluntary manslaughter.
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Id. Nevertheless, the United States Supreme Court overturned the convictions acquired by the
government in the second trials of Green and Price based on violations of The Double Jeopardy
Clause. Green, 355 U.S. at 198; Price, 398 U.S. at 332. Specifically, in the Price opinion, the
Court held:

The Double Jeopardy Clause, as we have noted, is cast in terms of the risk and
hazard of trial and conviction, not of the ultimate legal consequences of the
verdict. To be charged and to be subjected to a second trial for first-degree murder
is an ordeal not to be viewed lightly. Further, and perhaps of more importance, we
cannot determine whether or not the murder charge against petitioner induced the
jury to find him guilty of the less serious offense of voluntary manslaughter rather
than to continue to debate his innocence. 398 U.S. at 331-332 (citing United
States ex rel. Hetenyi v. Wilkins, 348 F.2d 844 (C. A. 2d Cir. 1965), cert. denied,
383 U.S. 913 (1966).

In other words, the Supreme Court was opposed to the retrial of Price for murder, even though
the jury at his second trial only found him guilty of voluntary manslaughter because the murder
charge before the jury could have affected their decision on voluntary manslaughter.

By the same logic, the State of South Carolina is barred from retying John Erb for
murder, despite the Court’s nullification of his conviction for voluntary manslaughter with a
mistrial. The acquittal in Erb’s case was expressed by the jury with the reading of the verdict
form signed by the jury foreman, and it was implied through the act of amending the indictment
signed by the jury foreman to say that John Erb was guilty of the lesser included offense of
voluntary manslaughter, instead of the indicted offense of murder. This Court should disregard
any suggestion by the State, per the opinions in Price and Green, that Erb will not be harmed by
a second trial on murder, and that Erb’s acquittal was not expressed or implied because Juror #16
unfairly reneged on a deal brokered in the jury room to settle on voluntary manslaughter. There

is nothing in the record of Erb’s trial to support that version of events. The State cannot now
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attempt to fashion a record where it failed to make its own polling inquiry of the jury or when the
court failed to complete polling.

Appellate Courts have consistently refused to scrutinize the deliberations of juries over
the years, and the potential risks and hazards of a second murder trial for Erb are the very
essence of “jeopardy.” Even if this Court were to adopt the State’s theory, unsupported by the
record, that the murder verdict was the product of a jury compromise breached by Juror #16, the
United States Supreme Court has held that jeopardy attaches to acquittals that are the “result of
compromise, compassion, lenity, or misunderstanding of the governing law.” Bravo-Fernandez
v. United States, 580 U.S. 5, 11 (1984). It even has said that jeopardy can attach to acquittals
resulting from “impermissible reasons,” Harris v. Rivera, 454 U.S. 339, 345-46 (1981), or
“egregiously erroneous foundation[s],” Fong Foo v. United States, 369 U.S. 141, 143 (1962). In
other words, the drama and questionable mistrial in Erb’s case should not detract from the
unanimous pronouncement by the jury to acquit him of murder. Such a finding by this Court
would threaten the sanctity of the jury system and the secrecy of jury deliberations in addition to
the purpose of polling individual jurors as protection against bullying in the jury room. The
mistrial in Erb’s case was rooted in the jury’s disagreement on the verdict for voluntary
manslaughter, not on some brokered deal related to the not guilty verdict on Erb’s murder
charge, meaning a retrial on the murder charge equates to constitutionally impermissible double
jeopardy.

CONCLUSION

Under The Double Jeopardy Clause, the jury’s decision to find John Erb not guilty of

murder at trial was final, regardless of its inability to reach a unanimous verdict on the lesser

included offense of voluntary manslaughter, and this Court should uphold the jury’s decision as
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protection against the State’s attempts to usurp the jury’s power, violate Erb’s individual

liberties, and undermine the sanctity of the jury system.
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