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Case No. 2021-CP-40-03484
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Lenora Childers, Individually and as Personal Representative of the Estate of Lewis C. Childers,
Plaintiff,

V.

Davis Mechanical Contractors, Inc.; Flame Refractories, Inc.; General Boiler Casing Company,
Inc.; HEFCO, Inc.; J.R. Dean Company, Inc.; Payne & Keller Company; SFB, Incorporated;
Stafford Insulation Company; Standard Insulation Company of N.C., Inc.; Systra Engineering,
Inc.; United Construction Co. of Rome, Inc.; and Wind Up, Ltd., Individually and as Successor-
in-Interest to Pipe & Boiler Insulation, Inc. f/k/a Carolina Industrial Insulating Co., Defendants.

Flame Refractories, Inc.; United Construction Co. of Rome, Inc.; Wind Up, Ltd., Individually and
as Successor-in-Interest to Pipe & Boiler Insulation, Inc. f/k/a Carolina Industrial Insulating Co.;
and Payne & Keller Company, By and Through Their Duly Appointed Receiver, Peter D.
Protopapas, Third-Party Plaintiffs,

V.

Zurich American Insurance Company (Individually and as Successor to Northern Insurance
Company of New York, Maryland All American General Insurance Company, and Maryland
Casualty Company); Allstate Insurance Company; John Tighe; Sean Antony Beatty; Dennis
William Cahill; Catherine Ann Carlino; Andre Lefebvre; David Dean Shumway; Gil Chandler;
Michael Davenport; Linda Young Pettigrew; Gwyn Wallace Fuller; Daniel Robert Keddie; Julie
Ann Fortune; Michael John Crall; James Francis Meehan; Larry Gene Simmons; Arrowpoint
Group, Inc.; Arrowpoint Capital Corp.; Admiral Insurance Company; Continental Insurance
Company, Individually and as Successor in interest to Harbor Insurance Company; Hartford
Accident and Indemnity Company; Travelers Casualty & Surety Company f/k/a Aetna Casualty
& Surety Company; National Union Fire Insurance Company of Pittsburgh, PA; Medmarc
Casualty Insurance Company, Individually and as Successor in Interest to Dependable Insurance
Company, Inc.; Berkshire Hathaway Specialty Insurance Company f/k/a Stonewall Insurance
Company, Individually and as Successor in interest to Stonewall Surplus Lines Insurance
Company; Lexington Insurance Company; First State Insurance Company; Certain Underwriters



at Lloyd’s of London and Various London Market Companies; South Carolina Property and
Casualty Insurance Guaranty Association; R.L. Jarrett (Underwriting) Agency, Inc.; U.S. Risk,
LLC; Rexel USA, Inc.; and Compass Risk Services, LLC, Third-Party Defendants,

Of which, Payne & Keller Company, By and Through its Duly Appointed Receiver, Peter D.
Protopapas, is the Respondent,

and
AIG Property Casualty Company, formerly known as Birmingham Fire Insurance Company;
Lexington Insurance Company; National Union Fire Insurance Company of Pittsburgh, PA;
Berkshire Hathaway Specialty Insurance Company f/k/a Stonewall Insurance Company,
Individually and as Successor in interest to Stonewall Surplus Lines Insurance Company; and
Continental Insurance Company, Individually and as Successor in interest to Harbor Insurance
Company;

and

Travelers Casualty and Surety Company, f/k/a the Aetna Casualty and Surety Company, are
Appellants.

RESPONDENT’S MOTION FOR SANCTIONS
PURSUANT TO RULE 269
Pursuant to Rule 269 of the South Carolina Appellate Court Rules, Respondent Payne &
Keller Company, By and Through its Duly Appointed Receiver, Peter D. Protopapas (“the
Receiver”) respectfully moves for this Court to enter a sanctions order against Appellants! for their
frivolous filings in this appeal designed only to delay the disposition of this case and actions in

contempt of this Court’s September 8§, 2023 Order.

! Appellants are AIG Property Casualty Company, formerly known as Birmingham Fire Insurance
Company; Lexington Insurance Company; National Union Fire Insurance Company of Pittsburgh,
PA; Berkshire Hathaway Specialty Insurance Company f/k/a Stonewall Insurance Company,
Individually and as Successor in interest to Stonewall Surplus Lines Insurance Company; and
Continental Insurance Company, Individually and as Successor in interest to Harbor Insurance
Company (collectively, “AlIG Insurers”); and Travelers Casualty and Surety Company, f/k/a the
Aetna Casualty and Surety Company (“Travelers”).



Appellants and their attorneys have refused to abide by the September 8, 2023 Order of
this Court, attempted to subvert the South Carolina trial and appellate courts through misleading
filings and representations constituting a breach of their obligations of candor to the courts, and
have interposed filings for the purpose of delay in violation of Rule 269 and our Supreme Court’s
warning against this type of behavior dating back to 2021.

BACKGROUND

Payne & Keller, a Texas corporation, dissolved in 1986. While active, its operations
included the installation, repair, replacement, removal, and/or disturbance of thermal insulation
and other building materials, which allegedly exposed individuals to asbestos. As a result of these
alleged exposures, Payne & Keller is a defendant in asbestos-related bodily injury lawsuits in
South Carolina state court. After it failed to answer complaints filed against it, and because it is a
dissolved corporation, the circuit court appointed Peter D. Protopapas as Payne & Keller’s receiver
on August 27, 2021, with the authority and obligation to (among other things) marshal Payne &
Keller’s assets, including all insurance policies and benefits that may provide coverage and defense
for the asbestos suits.

In order to fulfill this obligation, the Receiver filed a third-party complaint in the
underlying bodily injury lawsuit, Childers v. Davis Mechanical Contractors, Inc. et al., C.A. No.
2021-CP-40-03484, bringing declaratory judgment claims against Payne & Keller’s known
insurers and several related entities concerning the terms of Payne & Keller’s insurance coverage
and the relationships and obligations of the other third-party defendants. On August 24, 2022,
Travelers moved to dismiss Payne & Keller’s claims against it and dissolve the Payne & Keller

receivership, and on September 19, 2022, the AIG Insurers filed a joinder to Travelers” motion.



On November 16, 2022, Travelers filed an additional motion, seeking protection from discovery
requests propounded by the Receiver and again asking the circuit court to dissolve the Payne &
Keller receivership and dismiss Travelers from the action. The circuit court held a hearing on
Appellants’ motions on January 27, 2023, during which it orally denied them. Following the oral
rulings, Travelers requested a written order, which the court entered on March 31, 2023 (“the
Order”).

In the Order, the circuit court ruled (1) the Receiver has standing to bring his claims against
Appellants because Payne & Keller has property within South Carolina and its 1986 dissolution
does not preclude the current receivership under Texas law, (2) Appellants are subject to the
personal jurisdiction of South Carolina courts, (3) the Receiver’s third-party claims were properly
brought under Rule 14(a), SCRCP, and (4) Rule 12(b)(8), SCRCP, does not prohibit the Receiver
from asserting his third-party claims in the underlying action. Because Travelers’ motion for
protection from discovery relied on the standing arguments raised in its motion to dismiss, the
Order also denied that motion.

On April 28, 2023, Travelers and the AIG Insurers separately appealed the Order, and this
Court subsequently consolidated the appeals. After briefing on appealability of the case, this Court
issued an order August 9, 2023, indicating that the current matter could proceed on appeal.

At hearings before the circuit court on July 10, 2023, and August 21, 2023, Appellants
contended that this appeal imposes a stay on the underlying receivership action and the Receiver’s
ability to carry out his court-assigned duties. As a result, the Receiver sought this Court’s
clarification.

This Court issued an order on September 8 expressly holding that receivership actions are

not stayed during an appeal, pursuant to Rule 62(a), SCRCP, and S.C. Code Ann. § 14-3-450, and



nothing prevented the Receiver carrying out his receivership duties during the pendency of this
appeal. Specifically, this Court stated:

After consideration of Respondent’s [i.e., the Receiver’s] “motion
to clarify the court's order on appealability,” as well as the returns
and reply, we clarify that Appellants’ appeal of the circuit court's
March 31, 2023 order denying their motion to dismiss third-party
claims and dissolve the Payne & Keller receivership shall proceed.
We further clarify that the March 31, 2023 order is not stayed
during pendency of this appeal. See Rule 62(a), SCRCP (“Unless
ordered by the court, an interlocutory or final jJudgment in an action
for an injunction or in a receivership action . . . shall not be stayed
during the period after its entry and until an appeal is taken or during
the pendency of an appeal.”); S.C. Code Ann. § 14-3-450 (2017)
(“In case of an appeal under item (4) of Section 14-3-330 the
proceedings in other respects in the court below shall not be stayed
during the pendency of such appeal unless otherwise ordered by the
court below.”). Accordingly, the receivership action and the
receiver’s ability to carry out his duties are not stayed.

September 8 Order (emphasis added).

Instead of complying with the Order of this Court, Appellants filed what they termed as an
“emergency motion to clarify and enforce Rule 205” in a veiled attempt to seek reconsideration of
the September 8 Order despite the rules preventing a motion for rehearing. Appellants also filed
a motion to stay the briefing deadlines in this appeal pending the resolution of their emergency
motion. In the emergency motion, Appellants argued that Rule 205 jurisdictionally bars further
proceedings in the receivership action while this appeal is pending. However, these exact
arguments were presented to the Court previously in the extensive briefing that led to this Court’s
September 8 Order—that is, that the receivership action below could not proceed during the
appeal on jurisdictional grounds pursuant to Rule 205. For example, Appellants argued to this
Court previously:

While the Receiver ostensibly asks for ‘clarification,” what he
actually seeks is permission from this Court to ignore Rule 205 and

continue his efforts to litigate before the Circuit Court matters that
are in this Court’s exclusive jurisdiction. . . . The language of Rule



205 is clear—as are the Supreme Court’s recent decisions reiterating
Rule 205’s application in Stokes-Craven [Holding Corp. v.
Robinson, 416 S.C. 517, 532, 787 S.E.2d 485, 493 (2016)] and
Lancaster [v. Georgia-Pacific Corp., 403 S.C. 136, 137 742 S.E.2d
867, 868 (2013)]. The issues the Receiver seeks to pursue in the
Circuit Court are the very issues pending before this Court on
appeal. Therefore, this Court has “exclusive jurisdiction” over these
issues.

See Appellants’ Return to Respondent’s Expedited Motion to Clarify the Court’s Order on
Appealability, Sept. 5, 2023, at 10-13. After considering these arguments—including specifically
Appellants’ arguments regarding Rule 205, SCACR—this Court held that the Receiver’s position
based on Rule 62(a) and Section 14-3-450 was correct, confirming that “the receivership action
and the receiver’s ability to carry out his duties are not stayed.” See September 8 Order, at 3.

After briefing by the parties, the Court denied Appellants’ emergency motion on November
21, 2023, stating:

After careful consideration of Appellants’ motion to “clarify and enforce Rule
205,” SCACR, the motion is denied. Appellants’ motion was prompted by an order
issued by the circuit court on October 5, 2023, which Appellants contend the circuit
court lacked jurisdiction to issue. Appellants request that this court “enforce” its
exclusive jurisdiction over the matters on appeal, confirm that the circuit court acted
outside of its jurisdiction in issuing the October 5 order, and “enjoin[]” the circuit
court from proceeding further with regard to matters affected by this appeal. The
order that was properly appealed to this court is the circuit court’s March 31, 2023
order denying Appellants’ motion to dissolve the receivership and motion to
dismiss. This court will take no action on any order which is not properly before it.
See Mears v. Mears, 287 S.C. 168, 169, 337 S.E.2d 206, 207 (1985) (“Service of
the notice of intent to appeal is a jurisdictional requirement ... .”). Moreover,
further “motions to clarify” filed by any party may not be considered by this court.
See Rule 221(c), SCACR (“The appellate court will not entertain petitions for
rehearing on a motion or petition unless the action of the court on the motion or
petition has the effect of dismissing or finally deciding the party’s appeal.”).

DISCUSSION
In filing their emergency motion, Appellants ignored this Court’s September 8 ruling and

attempted to relitigate the same meritless jurisdictional arguments. As noted by this Court in the



November order, Rule 221(c) does not provide a party the opportunity to seek reconsideration of
a decision by this Court unless that decision has the effect of dismissing or finally deciding the
appeal.  Appellants’ emergency motion was improper and interposed merely for delay.
Appellants’ initial briefs in this matter were originally due on September 25, 2023. Appellants
requested two extensions to file their initial briefs. The last extension was filed on October 20,
2023, seeking a second 30-day extension and requesting initial briefs be due on November 27,
2023.2 However, three days later, when Appellants filed their emergency motion, they also filed
a motion to stay briefing deadlines due to their fabricated emergency. Their motion to stay was
based entirely on the pending emergency motion and requested a stay of briefing deadlines until a
resolution of the emergency motion. The Court issued the Order denying the emergency motion
on November 21, 2023. However, despite their emergency motion being resolved for over two
weeks, Appellants have yet to file initial briefs in this matter. Appellants dilatory tactics have
succeeded in delaying briefing for ten weeks and counting.

The South Carolina Appellate Court Rules allow this Court to impose sanctions when a
filing is “frivolous or taken solely for the purposes of delay.” Rule 269, SCACR. Specifically,
Rule 269 provides:

Where an appeal, petition, motion or return is frivolous or taken solely for the

purposes of delay, or is not in compliance with these Rules, the appellate court may

upon its own motion or that of a party, after ten (10) days notice, impose upon

offending attorneys or parties such sanctions as the circumstances of the case and
discouragement of like conduct in the future may require.

Appellants have provided no basis for this Court to change its mind, and their efforts to relitigate

issues they already lost are inappropriate and a clear waste of court and party resources.

2 The Court did not act on this motion, but the deadline for the requested extension has now
passed.



While the insurers have employed an unprecedented, coordinated effort to delay the orderly
administration of the South Carolina asbestos court and South Carolina jurisprudence generally,’
the intent behind the emergency motion and motion to stay was to slow down the judicial process
in South Carolina. This is illustrated by the initiation and coordination of legal action in Texas
against the Receiver. While Payne & Keller’s legacy insurers were feverishly trying to avoid
South Carolina courts, they began coordinating efforts in Texas to circumvent the trial court’s
ruling on dissolution. Payne & Keller was sued in a Texas asbestos-related case styled Daniel D.
Williams, individually and as personal representative of the estate of Jimmie Lee Williams,
Deceased, Sheila L. Wright, and Jimmietta Williams v. The Dow Chemical Company, et al.; In the
District Court of Harris County, Texas; 11th Judicial District; Cause No. 2023-36960-ASB (Before
the Texas Asbestos MDL Pretrial Judge) (“Texas Action”). Rather than appoint Payne & Keller’s
South Carolina asbestos defense counsel, Bowman & Brooke, the insurers insisted on retaining
the Texas law firm of Baker & Patterson, L.L.P. (“Baker & Patterson”). Unbeknownst to the court-
appointed Receiver for Payne & Keller, Baker & Patterson filed pleadings and motions asserting
positions contrary those taken by the Receiver in South Carolina and Payne & Keller’s insurer-
appointed South Carolina counsel Bowman and Brooke. This Texas pleading sought rulings on
dissolution issues already decided in South Carolina and now part of this appeal.

On July 26, 2023, almost two full years after the Receiver’s appointment, months after the
instant appeal, and while Travelers actively took the position that the instant appeal stayed the

South Carolina trial court action because it addressed the dissolution of Payne & Keller, the Baker

3 Some parties in receivership appeals have even resorted to impugning the integrity of the South
Carolina judicial system by intimating that the South Carolina courts are a “judicial hellhole.” See
November 7, 2023 Motion to Confirm Automatic Stay or, Alternatively, Verified Petition for
Supersedeas at p. 5 n.10, Appellate Case No. 2023-001096; October 6, 2023 Appellant’s Initial
Brief, at p. 3 n.4, Appellate Case No. 2023-001096.



& Patterson firm filed an answer on behalf of Payne & Keller in the Texas Action. Exhibit A,
Payne & Keller Answer and Affirmative Defenses in Cause No. 2023-36960-ASB (July 26, 2023).
Inexplicably, the Baker & Patterson firm filed this answer without any previous communication
with the Receiver—its client. In its answer, the Baker & Patterson firm asserted two affirmative
defenses: (1) “The Court does not have jurisdiction because Defendant is a terminated corporation.
See Tex. Bus. Org. Code § 11.359 (formerly Tex. Bus. Corp. Act art. 7.12)”; and (2) Plaintiff
cannot sustain a claim against Defendant because it is a terminated corporation. See Tex. Bus.
Org. Code § 11.359 (formerly Tex. Bus. Corp. Act art. 7.12).” 1d. Ignoring their position in South
Carolina that these matters are stayed, Payne & Keller’s insurers went to Texas and instructed a
new law firm to raise these issues without the Receiver’s knowledge or consent in a court filing
that the insurers knew the Receiver did not, and would not, authorize. The answer also did not
disclose the existence of this receivership to the Texas Court. *

In addition to seeking competing orders in Texas through defense of underlying tort claims
against Payne & Keller while Travelers was simultaneously contending this Court had exclusive
jurisdiction to make rulings involving the Payne & Keller receivership and sought emergency relief
to that effect, it put the same issues on appeal before a court in Texas once again in a new filing.
Exhibit B, October 27, 2023 Travelers’ Plea in Intervention, Motion to Vacate, and Petition for
Declaratory Judgment. In the newest Texas filing, Travelers seeks a declaration from a Texas
court that the Receiver was improperly appointed by the South Carolina circuit court. Specifically,
Travelers requests:

A declaration that the alleged liability insurance policy assets issued by Travelers,
a non-South Carolina-based insurer, to Payne & Keller, a now-terminated Texas

4 Baker & Patterson and its attorney who appeared on behalf of Payne & Keller in Texas are now
defendants in a separate action brought by the Receiver relating to their unauthorized filing of
pleadings. See Protopapas v. Kenneth C. Baker, et al., Civil Action. No. 2023-CP-40-05203.



corporation, are properly located within the state of Texas, not South Carolina, such
that the South Carolina circuit court lacked the authority to appoint a South Carolina
receiver over Payne & Keller, and such that the improperly-appointed South
Carolina receiver lacks any authority to seek to revoke Payne & Keller’s
termination[.]
Id. at 11-12. It also seeks a declaration “that Texas’s statute of repose precludes the filing of any
claims by or against Payne & Keller more than three years after the date of its dissolution, i.e.,
1989, regardless of the outcome of any effort to reinstate its corporation existence.” Id. at 12.
Travelers also requests:
An order, under authority of § 11.403(a)(5) of the Tex. Bus. Org. Code, and in
accordance with § 64.021 of the Tex. Civ. Prac. & Rem. Code (requiring receiver
for property located in Texas be a Texas citizen and qualified voter and not be a
party, attorney, or other person interested in the action), appointing a proper
receiver for Payne & Keller to administer its Texas assets, if any, and to take any

other steps necessary to protect Payne & Keller and reject the unauthorized acts of
the South Carolina Receiver.

The declarations and relief Travelers requests from the Texas court are identical to the
issues on appeal in South Carolina. While Travelers has not yet filed its initial brief identifying
the issues on appeal, it outlines the issues for which it seeks South Carolina appellate relief in the
Texas filing. Among other things, Travelers notes it seeks a ruling from this Court on: “Whether
the circuit court erred by ... appointing the Receiver over Payne & Keller, a dissolved Texas
corporation that does not have any property in South Carolina,” “Whether the circuit court erred
in finding the alleged policies issued by non-South Carolina-based insurers to Payne & Keller in
Texas are somehow ‘properly within [South Carolina]’,” and “Whether the circuit court erred in
finding Texas’s statute of repose for claims against dissolved Texas corporations like Payne &

Keller does not apply to preclude claims by or against Payne & Keller more than three years after

the date of its dissolution—1989 for Payne & Keller—thereby rendering the Receivership a nullity
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and requiring its dissolution.” 1d. at 6-7. However, it also seeks a ruling on these issues now in
Texas. In fact, a hearing is currently scheduled in Texas for December 13, 2023. Even more
troubling, Travelers’ South Carolina attorney is also representing Travelers in Texas. In South
Carolina, Travelers contends the South Carolina Court of Appeals has exclusive jurisdiction of the
issues involving the appointment and existence of the Receiver for Payne & Keller. However, in
Texas, Travelers seeks rulings on many of the same issues they have argued are under the exclusive
of the South Carolina Court of Appeals. These tactics are not novel to Travelers’ method of
operation in forum shopping and obstruction of proceedings.

One of the AIG Insurers—National Union Fire Insurance Company of Pittsburgh, PA—
also filed a Plea in Intervention, Motion to Vacate Domesticated Judgment, and Petition for
Declaratory Judgment in the Texas action. Exhibit C, November 13, 2023 Plea in Intervention,
Motion to Vacate Domesticated Judgment, and Petition for Declaratory Judgment.

In addition to the spurious affront to the South Carolina judiciary, the initiation of legal
action in Texas against the Receiver seeking to invalidate the Receivership is also a violation of
the long-established Barton doctrine, which bars a party from litigation a claim of or against a
court-appointed receiver without first obtaining leave of the appointing court. See Porter v. Sabin,
149 U.S. 473, 479-80 (1893). In a recent order remanding an action brought by the Payne &
Keller Receivership to state court after Travelers and other insurers attempted to remove it, Judge
Coggins explained:

Albeit old law, Porter is clear that it is in the appointing court’s discretion “to

decide whether it will determine for itself all claims of or against the receiver, or

will allow them to be litigated elsewhere” and that the appointing court “may direct

claims in favor of the corporation to be sued on by the receiver in other tribunals,

or may leave him to adjust and settle them without suit.” Porter, 149 U.S. at 479.

Porter further states “[t]he reasons are yet stronger for not allowing a suit against a

receiver appointed by a state court to be maintained, or the administration by that
court of the estate in the receiver's hands to be interfered with, by a court of the

11



United States, deriving its authority from another government, though exercising
jurisdiction over the same territory.” Id. at 480.

Here, the receivership court has appointed a receiver who is attempting to preserve

and collect assets of the defunct corporation as part of his fiduciary duty. This Court

finds that Barton, and its subsequent application in Porter, act as a limitation on

federal jurisdiction when a state court has previously exercised its authority by

appointing a receiver to handle the administration of property; to allow this matter

to continue in federal court would directly interfere with the exclusive jurisdiction

of the receivership court over this dispute.

Exhibit D.

One need look no further than the tortured appellate history and forum shopping pursuits
of the insurers following the appointment of the first Receiver (for Covil Corporation) appointed
by the Chief Judge for Administrative Purposes over all asbestosis and asbestos litigation state-
wide to see the coordinated effort to derail, delay, and obstruct the orderly administration of
insurance assets located in South Carolina of defunct corporations who have exposure to asbestos
Plaintiffs. It is clear that there is a concerted effort by insurers and other parties in receivership

actions to file appeals and appellate motions to delay judicial proceedings in South Carolina and

subvert our courts.’ Here, Appellants refused to abide by this Court’s September 8, 2023 Order

® As discussed in the Receiver’s October 27, 2023 Return to Appellants’ Emergency Motion to
Clarify and Enforce Rule 205, Travelers and other insurers have continued to rely on Rule 205,
SCACR, in the circuit court to argue that receivership actions are halted and all discovery is stayed
during the pendency of appeals from receivership actions in contradiction of this Court’s
September 8, 2023 Order. See Exhibits C-I of Return. Further, there are now two other pending
appeals from parties seeking judicial review of receiverships that have attempted to raise Rule 205
issues like Appellants here. See Appellate Case Nos. 2023-001461 and 2023-001096. In appeals
involving the Atlas and Asbestos Corporation Limited receiverships, the appellants filed similar
motions asking this Court to “confirm” the automatic stay or grant a supersedeas. See November
22,2023 Motion to Confirm Automatic Stay and/or Purported Receiver’s Lack of Jurisdiction or,
Alternatively, Verified Petition for Supersedeas, Appellate Case No. 2023-001461; November 7,
2023, Motion to Confirm Automatic Stay or, Alternatively, Verified Petition for Supersedeas,
Appellate Case No. 2022-001096. In fact, in the appeal involving the Asbestos Company Limited
receivership, an insurer filed a Motion to Intervene in the appeal and a Motion to Clarify and
Enforce Rule 205. See November 13, 2023 Motions, Appellate Case No. 2023-001461. This Court
denied the Atlas appellant’s motion on December 1, 2023, finding the motion was procedurally

12



and, instead, filed meritless motions based on fabricated emergencies in an effort to delay
proceedings in South Carolina while pursuing the same remedies elsewhere. As the Court noted
in its November Order denying the emergency motion, the Court “will not entertain petitions for
rehearing on a motion to petition unless the action of the [CJourt on the motion or petition has the
effect of dismissing or finally deciding the party’s appeal. See Rule 221(c), SCACR.

Appellants, and other parties in receivership actions, have demonstrated that they will
continue to employ delay tactics and clog our appellate courts with meritless and misleading filings
even when unambiguously ordered otherwise by the appellate courts. The Receiver does not
dispute the importance of the appellate process when utilized to seek review of true appealable
issues. However, the legacy insurers’ serial filings in this and other receivership cases are designed
to ensure that the South Carolina courts involved in adjudicating these matters cannot move
forward efficiently.

Even in the infancy of the Asbestos Receiverships’ effort to identify assets under the then-
newly appointed Asbestos Chief Judge, The Honorable Jean H. Toal, (CJ Retired), the insurers
employed efforts to subvert the trial court and obstruct the Receiver’s ability to fulfil his charge
through the onslaught of interlocutory and meritless appeals. This prompted the South Carolina
Supreme Court to warn insurers about litigation tactics undertaken only to delay the disposition of
a case.

We, in turn, expect the parties and their attorneys in this and any other case to fully
cooperate with the trial court in order to ensure the case is tried or otherwise
disposed of in a timely manner. Any action undertaken for the purpose of delaying
the disposition of this case will, under appropriate circumstances, merit the
imposition of sanctions under Rule 269, SCACR.

defective. See December 1, 2023 Order, Appellate Case No. 2023-001096. The nearly identical
motion in the appeal involving the Asbestos Company Limited was withdrawn by counsel on
December 7, 2023.
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See Exhibit E, March 9, 2021 Order, Appellate Case No. 2020-001670.°

However, since this admonition, our appellate courts have seen an increase, not decrease,
in the number of filings by insurers and parties objecting to the institution of receiverships,
attacking the receivership court, disregarding court orders, seeking review of unappealable
interlocutory orders, and seeking appellate review simultaneously in different appellant courts; all
in an effort to delay the adjudication of receivership cases and prevent the Receiver from engaging
in his court-appointed duties.” Almost every time the legacy insurers and other parties involved

in these receivership matters have attempted appellate review of trial court orders, their efforts

have failed:
No. | Date Case Court Ruling
1 10/16/2019 | Zurich American Insurance | Supreme | Denying petition for writ

Company v. CBS Corp., Court of certiorari filed by
USF&G, Sentry, and

® The petitioner in that appeal was United States Fidelity & Guaranty Company (“USF&G”), an
affiliate of Travelers, who was represented by some of the same counsel as Travelers in this appeal.
Further, recently, this Court issued an opinion in an appeal involving the Covil receivership,
noting: “The record reveals years of concerning conduct on the part of USF&G and others as they
prepared for the onslaught of asbestos litigation to come” and that USF&G exercised “problematic
claims handling and litigation practices related to Covil,” which included “the systematic
destruction of historical insurance coverage.” Op. No. 6037, Appellate Case No. 2020-001437. In
that appeal, the Court also noted USF&G’s unwillingness to directly answer questions posed by
the Court when it “filed a surreply largely unresponsive” to the Court’s “five specific questions.”
Id. USF&G has filed a petition for rehearing of this opinion. Again, USF&G’s counsel in that
appeal also represents Travelers here.

’ For example, in appeals involving the Covil receivership, insurer Pennsylvania National Mutual
Insurance Company (“Penn National”) sought review of an unappealable discovery order and an
unappealable order on the non-jury nature of a declaratory judgment trial multiple times in our
appellate courts. See Appellate Case Nos. 2022-000761, 2022-000785, 2022-001764, 2022-
001722, and 2023-001079. These appeals were dismissed by both this Court and the Supreme
Court and remanded to the circuit court, but the appeals of the trial order succeeded in delaying
the trial of that case for nearly a year. Further, as discussed above, other parties in receivership
appeals have filed motions to “clarify” or “enforce” a stay in receivership appeals similar to
Appellants in this appeal despite this Court’s September 8 order. See Appellate Case Nos. 2023-
001461 and 2023-001096. The Court recently denied one such motion on the grounds that it was
procedurally improper. See December 1, 2023 Order, Appellate Case No. 2023-001096.
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Appellate Case No. 2019-
001651

Zurich related to
interlocutory discovery
order

10/16/2019 | Zurich American Insurance | Supreme | Denying petition for writ
Company v. CBS Corp., Court of certiorari filed by
Appellate Case No. 2019- USF&G, Sentry, and
001654 Zurich related to
interlocutory discovery
order
11/1/2019 Hartford Accident & Court of | Appellant Hartford
Indemnity Company v. Covil | Appeals withdrew appeal
Corporation, Appellate
Case No. 2019-001764
11/18/2019 Hartford Accident and Supreme | Granting request to
Indemnity Company v. Covil | Court withdraw petition for a writ
Corporation, Appellate of certiorari
Case No. 2019-001758
2/13/2020 Zurich American Insurance | Court of Dismissing appeal of
Company v. CBS Appeals Zurich and USF&G
Corporation, Appellate because timely post-trial
Case No. 2020-000206 motion still pending before
circuit court
5/22/2020 Tracy Jolly Pavlish v. Covil, | Supreme | Denying Zurich’s petition
Hutto v. Covil, Hagan v. Court for a writ of mandamus to
Covil, Rampey v. Covil, reconsider motion to
Reilly v. Covil, Jonas v. recuse Justice Toal as not
Covil, and Murphy v. Covil, appropriate
Appellate Case No. 2020-
00749
6/17/2020 United States Fidelity & Supreme | Dismissing petition for a
Guaranty Company v. Court writ of supersedeas
Protopapas, Appellate Case because no appeal pending
No. 2020-000791
7/30/2020 United States Fidelity & Court of Granting motion to dismiss
Guaranty Company v. Appeals because USFG was not a

Protopapas (In re Roxanne
Falls), Appellate Case No.
2020-000845

party to the action
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9 10/22/2020 Protopapas v. Wall, Court of | Appellant’s request for
Templeton, Appellate Case | Appeals dismissal granted
No. 2020-001322
10 12/15/2020 Protopapas v. Wall Court of | Appellant’s (Zurich)
Templeton, Appellate Case | Appeals request to withdraw its
No. 2020-001322 appeal granted
11 1/4/2021 Finch v. United States Supreme | Appellant withdrew its
Fidelity and Guaranty Co., | Court Petition for Writ of
Appellate Case No. 2020- Prohibition
001670
12 1/6/2021 Finch v. United States Court of Dismissing appeal because
Fidelity & Guaranty Appeals underlying order not
Company, Appellate Case appealable
No. 2020-001663
13 3/9/2021 Finch v. United States Supreme | Supreme Court denied
Fidelity and Guaranty Co., | Court Covil’s Motion for
Appellate Case No. 2020- Sanctions but cautioned
001670 any “action taken for the
purpose of delaying the
disposition of this case
will, under appropriate
circumstances, merit the
imposition of sanctions”
14 4/5/2021 Finch v. United States Court of | Petition to rehear dismissal
Fidelity & Guaranty Appeals | of appeal denied
Company, Appellate Case
No. 2020-001663
15 7/6/2021 Finch v. United States Supreme | Denying petition for a writ
Fidelity & Guaranty Co., Court of certiorari
Appellate Case No. 2021-
000462
16 1/5/2022 Covil Corporation v. Court of | Affirming partial summary
Pennsylvania National Appeals judgment for Covil

Mutual Casualty Insurance
Company, Appellate Case
No. 2020-001239
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17 5/21/2021 Protopapas v. Wall Court of | Appellant consents to the
Templeton, Appellate Case | Appeals Receiver’s motion to
No. 2020-001437 dismiss the Hutto claim in

this appeal (remaining
issues fully briefed)

18 8/9/2022 Covil Corporation v. Courtof | Granting Covil’s motion to
Pennsylvania National Appeals dismiss, finding that the
Mutual Casualty Insurance discovery orders on appeal
Company, Appellate Case are not immediately
No. 2022-000761 appealable.

19 8/23/2022 Covil Corporation v. Supreme | Denying petition for a writ
Pennsylvania National Court of certiorari.
Mutual Casualty Insurance
Company, Appellate Case
No. 2022-000785

20 11/15/2022 Covil Corporation v. Court of Order denying petition for
Pennsylvania National Appeals rehearing of August 9,
Mutual Casualty Insurance 2022 dismissal of appeal
Company, Appellate Case
No. 2022-000761

21 1/12/2023 Covil Corporation v. Supreme | Denying petition for writ
Pennsylvania National Court of certiorari
Mutual Casualty Insurance
Company, Appellate Case
No. 2022-001764

22 2/8/2023 Covil Corporation v. Court of Order dismissing appeal
Pennsylvania National Appeals
Mutual Casualty Insurance
Company, Appellate Case
No. 2022-001722

23 6/6/2023 Covil Corporation v. Court of | Order denying petition for
Pennsylvania National Appeals rehearing from 2/8/2023
Mutual Casualty Insurance dismissal of appeal
Company, Appellate Case
No. 2022-001722

24 4/13/2023 Southern Insulation Inc. v. Court of Order dismissing appeal as
OneBeacon, et al., Appeals not immediately appealable

Appellate Case No. 2023-
000252

17




25 7/6/2023 Southern Insulation Inc. v. Court of Order denying petition for
OneBeacon, et al., Appeals rehearing from 4/13/2023
Appellate Case No. 2023- dismissal of appeal
000252

26 11/7/2023 Covil Corp. v. Pennsylvania | Supreme | Order denying petition for
National Mutual Casualty Court writ of certiorari from
Insurance Company, Court of Appeals order
Appellate Case No. 2023- dismissing appeal
001079

27 11/22/2023 | Covil Corp. v. United States | Court of Opinion affirming circuit
Fidelity & Guaranty Appeals court
Company, Appellate Case
No. 2020-001437

28 12/1/2023 Welch v. Atlas Turner, Inc., | Court of Order Denying Appellant's
Appellate Case No. 2023- Appeals Motion to Confirm

001096

Automatic Stay or,
Alternatively, Verified
Petition for Supersedeas

Appellants have abused the appellate process for the purposes of delay. This abuse of the

process not only has delayed the disposition of this case but has also wasted the resources of this

Court and of the court-appointed receiver. The Receiver therefore respectfully requests that this

Court grant its motion and impose sanctions against Appellants including but not limited to

dismissal of this appeal and monetary sanctions. In light of Travelers’ and its attorneys’ long

history of non-meritorious appeals, filings interposed for the purposes of delay, disregard of orders

of courts in this state, lack of candor to tribunals, and castigation of a South Carolina tribunal in

pleadings in Texas, the Receiver further respectfully requests this Court impose sanctions

including requiring leave of court before filing future appeals.

(Signature pages follows)
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Respectfully submitted,

s/Jonathan M. Robinson

G. Murrell Smith, Jr. (S.C. Bar # 66263)
Jonathan M. Robinson (S.C. Bar # 68285)
Shanon N. Peake (S.C. Bar #102723)

Smith Robinson Holler DuBose and Morgan, LLC
2530 Devine Street,

Columbia, South Carolina 29205

John B. White, Jr., P.A.
John B. White, Jr.
Marghretta H. Shisko
Christopher R. Jones
291 S. Pine Street
Spartanburg, SC 29302

Attorneys for Respondent

December 8, 2023.
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EXHIBIT A



7/26/2023 6:39 PM

Marilyn Burgess - District Clerk Harris County
Envelope No. 77925369

By: cassie combs

Filed: 7/26/2023 6:39 PM

CAUSE NO. 2023-36960-ASB
BEFORE THE ASBESTOS MDL PRETRIAL JUDGE

DANIEL D. WILLIAMS, individually and § IN THE DISTRICT COURT
as personal representative of the estate of §
JIMMIE LEE WILLIAMS, Deceased, 8§
SHEILIA L. WRIGHT, and JIMMIETTA 8§
WILLIAMS §
Plaintiffs, §
§
§
§
§
8

\2 149TH JUDICIAL DISTRICT
THE DOW CHEMICAL COMPANY, et al.

Defendant. BRAZORIA COUNTY, TEXAS

Transferred from:
CAUSE NO. 123060-cv

DANIEL D. WILLIAMS, individually and IN THE DISTRICT COURT
as personal representative of the estate of
JIMMIE LEE WILLIAMS, Deceased,
SHEILIA L. WRIGHT, and JIMMIETTA
WILLIAMS

Plaintiffs,
V. 149TH JUDICIAL DISTRICT
THE DOW CHEMICAL COMPANY, et al.

Defendant.

LR O O U U N UON LN AOD oD U

BRAZORIA COUNTY, TEXAS

DEFENDANT PAYNE & KELLER COMPANY, INC.’s
ORIGINAL ANSWER AND AFFIRMATIVE DEFENSES

DEFENDANT PAYNE & KELLER COMPANY, INC. files this its Original Answer
and Affirmative Defenses:

I.
GENERAL DENIAL

Pursuant to Rule 92, Defendant PAYNE & KELLER COMPANY, INC. generally
denies all the material allegations of Plaintiffs’ Original Petition and demand that
Plaintiffs provide strict proof thereof according to the applicable legal standards

pertaining to each allegation.




II.
AFFIRMATIVE DEFENSES

The Court does not have jurisdiction because Defendant is a terminated
corporation. See Tex. Bus. Org. Code § 11.359 (formerly Tex. Bus. Corp. Act art. 7.12).

Plaintiffs cannot sustain a claim against Defendant because it is a terminated
corporation. See Tex. Bus. Org. Code § 11.359 (formerly Tex. Bus. Corp. Act art. 7.12).

WHEREFORE, Defendant PAYNE & KELLER COMPANY, INC prays for a take-

nothing judgment, for all costs, and for all other just relief.

Respectfully Submitted,

BAKER & PATTERSON, L.L.P.

By: /s/ Kenneth C. Baker
Kenneth C. Baker
Texas Bar No. 01584480
3100 Richmond Ave., Suite 550
Houston, Texas 77098
Telephone: 713-623-8116
Facsimile: 713-623-0290
Email: kbaker@bakpatlaw.com
Counsel for Defendants

CERTIFICATE OF SERVICE

A copy of the foregoing was served on all known counsel of record in compliance
with Tex. R. Civ. P. 21 and 21a on July 26, 2023.

/s/ Kenneth C. Baker
Kenneth C. Baker




EXHIBIT B



10/27/2023 4:34 PM

Marilyn Burgess - District Clerk Harris County
Envelope No. 81068532

By: Chandra Lawson

Filed: 10/27/2023 4:34 PM

CAUSE NO. 2023-70875

Lenora Childers, individually and § IN THE DISTRICT COURT OF
as Personal Representative of the §
Estate of Lewis C. Childers, §
§
5 A&
§ @
§ @
V. § 127th ICIAL DISTRICT
§ &
Payne & Keller Company, by and through § %)
Its duly-appointed Receiver, Peter D. ©\
Protopapas, &
§

)
§ @@ HARRIS COUNTY, TEXAS

S
b
PLEA IN INTERVENTION, MO N TO VACATE,
AND PETITION FOR DECL TORY JUDGMENT

D
In accordance with Tex. R. Civ. P. @%d Tex. Civ. Prac. & Rem. Code § 35.003(c),
Intervenor Travelers Casualty and Sﬁﬂ&e Company f/k/a The Aetna Casualty and Se-
curity Company (“Travelers” or “Iiitervenor”) files this plea in intervention, motion to

vacate domestication, and ﬁon for declaratory judgment, and shows the Court as

follows:
@@
@) l

W) .
N STATUS OF INTERVENOR
0y

Trav@ﬁis a Connecticut insurance company with its principal place of busi-

ness I(S@H Hartford, Connecticut. Prior to 1986, Travelers issued liability insurance
policies to Payne & Keller Company (“Payne & Keller”), a former Texas corporation.
Payne & Keller dissolved in Texas in 1986 and, as a matter of Texas corporate law, has

been immune from suit since 1989. TEX. Bus. ORG. CODE §§ 11.356, 11.359.
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In 2021, a South Carolina state court improperly appointed a South Carolina
lawyer, Peter Protopapas, as Payne & Keller’s receiver (the “Receiver”) even though
Payne & Keller has been immune from suit since 1989 and has no assets located in the
state of South Carolina.

A

Incredibly, upon his appointment, the South Carolina Receive h the South

\/
Carolina circuit court’s assistance, has actively sought to maximize @ne & Keller’s ex-
\
posure to claims and liabilities, including most recently by f1L1 %lth this Honorable
Court a “Notice of Domestication of a Foreign Order”—an l@ %ful order issued by the
same South Carolina state court that improperly appoi@%’ﬂ the South Carolina Receiver.
Reaching far beyond its bounds, the Order, date@%ber 5, 2023, purports to revoke
Payne & Keller’s Texas termination to reinsta@s existence in Texas. Completely una-
N
ware of the unauthorized nature of the So Carolina Receiver’s actions, the Texas Sec-

retary of State has issued a certificat(ége oking Payne & Keller’s termination as of Oc-

tober 12, 2023. This certificate o @@mstatement must be revoked.

&
INTE OR’S INTEREST IN THIS ACTION

O

As previewed @hove, Travelers issued several liability insurance policies to

)
Payne & Keller C(\)%pany beginning in 1979. Payne & Keller is a former Texas entity that

lawfully dis@ in Texas nearly 40 years ago, in 1986. See Texas Comptroller of Public
Accousolution Papers for Frentex Enterprises Company of Texas, f/k/a Payne &
Keller Company dated Nov. 25, 1986. Payne & Keller’s ability to sue or be sued under

any circumstances terminated under the applicable Texas statute of repose as of 1989.
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TEX. Bus. ORG. CODE §§ 11.356, 11.359; see also Tex. Bus. Corp. Act Art. 7.12 (1984) (pre-
decessor statute).

The South Carolina Receiver for Payne & Keller, improperly appointed by a South
Carolina state court with no jurisdiction or power to act in Texas and/or Qver assets

SN
located in Texas, has demanded that Payne & Keller’s liability insurersding Trav-
elers, provide it with a defense to multiple lawsuits naming Payne Q&@ler as a defend-
ant in several asbestos personal injury lawsuits. The Receiven@ not only refused to
assert the Texas statute of repose as a defense to these laV@le, he has taken steps to
destroy this and other defenses related to or arising f@ Payne & Keller’s status as a
long-dissolved Texas entity that can no longer b@. Given its potential exposure as
a liability insurer for Payne & Keller’s liabilitie @avelers has a significant and concrete
)

interest is ensuring that Payne & Keller’s@rporate termination is not improperly re-
voked and/or that the operation of tl@&s atute of repose is not disturbed. Towards this
end, this Court’s domestication @e South Carolina court’s unlawful October 5, 2023
order purporting to revoke@e & Keller’s termination must be vacated.

If the order is n@cated, such that Payne & Keller’s corporate termination is
revoked and it is re@ated as an active company in Texas, that would effectively elim-
inate one of 'Io‘r @rs’ main affirmative defenses in the underlying South Carolina liti-
gation bas@%xas’s statute of repose (i.e., because Payne & Keller dissolved in 1986,
its abik@o sue, and the Receiver’s ability to sue on its behalf, lapsed in 1989). It would

also eliminate a critical defense of Payne & Keller and expose it to claims and liabilities

that have been extinguished as a matter of Texas law since 1989, to the detriment of
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both Payne & Keller and Travelers. In addition, it would materially alter, and impermis-
sibly interfere with, issues that are currently within the exclusive jurisdiction of the
South Carolina Court of Appeals, at least as far as the South Carolina state courts are
concerned. Travelers thus has a direct and substantial interest in the outc%e of this
proceeding, and its intervention is necessary to protect its rights. ®@

III.

1. Lenora Childers Sues Payne & Keller in South Ca@@m Circuit Court

Payne & Keller is a former Texas corporation th@é@?issol%d in Texas in 1986. As
aresult, Payne & Keller has been immune from a@t of any kind as a matter of Texas
law since 1989 under Texas’s statute of rep @fcr claims against terminated busi-
nesses. Despite this, Lenora Childers, o @y 14, 2021, commenced an asbestos per-
sonal injury case against Payne & Keﬁ§§d various other defunct companies in South
Carolina circuit court in Chllder@@)aws Mechanical Contractors, Inc., Case No. 2021-

N
CP-40-03484 (Childers act&

2. Ms. Childers R@ysts and the Circuit Court Appoints a Receiver Over
Payne & Kelle@

)
On August 23, 2021, Ms. Childers filed a motion asking the South Carolina circuit

S0

court to ap tg}l)eter Protopapas as Payne & Keller’s Receiver, even though Payne &
Keller rminated as a corporation more than 30 years ago, has no property in
South Carolina and has never done any business in South Carolina. Four days later, on
August 27, 2021, the circuit court granted Ms. Childers’ motion without a hearing and

without notice to Travelers, and appointed Mr. Protopapas as the Receiver for Payne &

Keller with respect to Payne & Keller’s assets located in South Carolina (of which there
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are none). The Receiver, ostensibly acting on behalf of Payne & Keller, subsequently
filed an improper third-party insurance coverage complaint in the Childers action
against Travelers and other alleged historical insurers of Payne & Keller in South Caro-
lina circuit court.
&
3. Travelers Moves to Dissolve the Receivership SN
O
On August 24, 2022, Travelers filed a motion to dissolve thg@ne & Keller Re-
N
ceivership in its entirety. Other alleged insurers of Payne & Kel\ joined in Travelers’
motion to dissolve the Receivership. Travelers demonstrat@@mong other things, that
Payne & Keller can no longer sue or be sued under Te@law, so the Receiver’s claims
| S -
against Travelers, purportedly on Payne & Kelle% half, necessarily fail and the Re-
ceivership must be dissolved. Travelers also e@ined that because Payne & Keller is a
D
defunct foreign corporation without any erty in South Carolina—indeed which has
never done any business in South C%@ na—the South Carolina circuit court did not
have the power to appoint a Rec@@r over Payne & Keller. Travelers made clear that the
N

Receivership was imprope@\ the start and must be dissolved.

The Receiver op®§d Travelers’ motion. Remarkably, the Receiver sought to
avoid the Texas sta@ry repose period that has barred any claims by or against Payne

N

& Keller for m@nan 30 years (i.e., since 1989, three years after its termination), by
openly spe@ing that Payne & Keller may have engaged in some sort of “fraud” at the
time G@S 1986 dissolution. He argued that the South Carolina circuit court should
somehow revoke Payne & Keller’s termination and reinstate its corporate existence in

Texas under Section 11.153 of the Texas Business Organizations Code—enacted only

two years ago—which authorizes a court to revoke a corporation’s termination if it was
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“aresult of actual or constructive fraud.” The Texas General Assembly did not enact any
form of a fraud exception to dissolution until 2005. Business Entities And Associations,
2005 Tex. Sess. Law Serv. Ch. 64 (H.B. 1319) (VERNON’S). Thus, the fraud provision did
not come into existence until 2005—almost 20 years after Payne & Keller d%g)lved.

In essence, the Receiver argued that Payne & Keller, the compe was obli-
gated to protect, should be revived so as to expose it to potential g@qs and liabilities
that have been extinguished as a matter of law for decades. \@%&

4. The South Carolina Court Denies Travelers’ Mot@@o Dissolve

In a March 30, 2023 order, the circuit court dengﬂ‘raveler's motion to dissolve
the Payne & Keller Receivership. The order notejected the obvious dissolution
grounds Travelers raised, it also modified th@pe and purview of the Receivership
by authorizing the Receiver to pursue and unpleaded “fraud” theory, with the
thinly-veiled goal of improperly revé&%%yne & Keller’s termination in Texas. The
South Carolina circuit court’s or@@also rejected Travelers’ argument that the retroac-
tive application of Section @%S(a) of the Texas Business Organizations Code, which
was not added to the Co@gntil 2021, would directly violate the Texas Constitution.

5. Travelers A@als the Order Denying the Motion to Dissolve

On Apr@@2023 Travelers timely appealed the circuit court’s order denying
Travelers’ 1on to dissolve the Payne & Keller Receivership (the South Carolina rules
permi@mediate interlocutory appeals of certain orders issued in connection with re-
ceiverships). The appeal remains pending with the South Carolina Court of Appeals.

The appeal asks the South Carolina Court of Appeals to decide, among other things:

o Whether the circuit court erred by (i) appointing a Receiver
over Payne & Keller; a dissolved Texas corporation that does not
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have any property in South Carolina, and (ii) by denying Trav-
elers’ motion to dissolve the Receivership.

o Whether the circuit court erred in finding that alleged liability
insurance policies issued by non-South Carolina-based insur-
ers to Payne & Keller in Texas are somehow “property within
[South Carolina]” justifying the appointment of the Receiv%

under S.C. Code Ann. § 15-65-10(4). S\
@
o Whether the circuit court erred in finding Texas’s statut@ re-

pose for claims against dissolved Texas corporations%@eaPayne
& Keller does not apply to preclude claims by or against Payne
& Keller more than three years after the date, dissolu-
tion—1989 for Payne & Keller—thereby rend@g the Receiv-
ership a nullity and requiring its dissolution.

9

o Whether the circuit court erred in findin@ t the Receiver had
made a prima facie showing that Payx
nated as a result of fraud or const cti
11.153(a) of the Texas Business O v#‘ izations Code, such that
Texas’s three-year statute of rep somehow does not apply to

Payne & Keller. \

N

o Whether the court erred @dmg that the retroactive applica-
tion of Section 11.153 the Texas Business Organizations
Code would not Violaée Texas Constitution.

o Whether the ciI;court erred in rejecting Travelers’ argu-
ment that a S@@ Carolina circuit court does not have the
power to re\@ the termination of a foreign corporation like

Payne & Ke&gr and reinstate its corporate existence in another
state, Tex s if the dissolution never happened.

The South C@ma Court of Appeals has twice rejected the Receiver’s requests
to the dismiss @@ppeal, and has stated expressly that the appeal will be heard. More-
over, under(Ruile 205 of the South Carolina Appellate Court Rules (“SCACR”), the Court
of App has had “exclusive jurisdiction” over all of these issues since April 28, 2023,
when Travelers filed its notice of appeal. See Rule 205, SCACR (“Upon the service of the
notice of appeal, the appellate court shall have exclusive jurisdiction over the appeal”);

Stokes-Craven Holding Corp. v. Robinson, 416 S.C. 517, 534, 787 S.E.2d 485, 494 (2016)
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(“Rule 205 divests the lower court or administrative tribunal of jurisdiction over ‘mat-

”m

ters affected by the appeal”) (emphasis provided by the Supreme Court) (quotation and
other citation omitted); Lancaster v. Ga.-Pac. Corp., 403 S.C. 136, 137, 742 S.E.2d 867,
868 (2013) (“Pursuant to Rule 205, SCACR, upon the service of a notice of%epeal, the
appellate Court has exclusive jurisdiction over the appeal, with the exc of matters
not affected by the appeal. The appellate court retains jurisdiction @tﬂ the remittitur
is sent to the lower court.”); Tillman v. Oakes, 398 S.C. 245, 25&%}3, 728 S.E.2d 45, 51
& n.3 (Ct. App. 2012) (reiterating that “[u]nder Rule 205, tf@e@@ver court is deprived of
the power to proceed with matters that are affected b}/@gé appeal,” and explaining that

S

this rule “deprives the lower court of the power t@ess a particular issue, or ‘matter;

during the pendency of the appeal”). §

6. Ms. Childers Files a Motion Aski he South Carolina Circuit Court to Re-
voke Payne & Keller’s Corpo ermination in Texas for the Same Rea-
sons Raised in the Receivel@& position to Travelers’ Now-Appealed Mo-
tion to Dissolve ©

@

On June 14, 2023, Ms.@%ﬁiéers filed a motion asking the circuit court to revoke
the corporate termination @Dayne & Keller pursuant to Section 11.153 of the Texas
Business Organizatior@@e. Travelers filed an opposition to Ms. Childers’s motion to
revoke on July 7, /2&9 The circuit court held a hearing on July 10, 2023, at which time

X0
it deferred 1@ on the motion due to its express admission that it lacked jurisdiction
to rule, i.@cause the motion to revoke depends on the resolution of matters that are
pendiﬁefcre the South Carolina Court of Appeals, the circuit court admitted that it

could not rule. During a subsequent hearing on August 21, 2023, the circuit court again

declined to rule on the motion because of its lack of jurisdiction to do so.
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7. Ms. Childers Emails the South Carolina Circuit Court a Proposed Order
Granting Her Motion to Revoke

On September 26, 2023, Ms. Childers’s counsel emailed the South Carolina cir-
cuit court judge a proposed order granting her motion to revoke, entitling the order
“Findings of Fact and Conclusions of Law on Plaintiffs’ [sic] Motion to Re the Ter-
mination of Payne & Keller Company.” Travelers’ counsel sent a respon@mail on Sep-
tember 28, 2023, noting again the circuit court’s lack ofjurisdigi@@nﬁto issue the pro-
posed order due to Rule 205, SCACR, and requesting 10 da@ respond if the circuit
court intended to consider the proposed order. The circuitf%lrt judge never responded
to counsel’s email and, instead, on October 5, ZOZ@M the expiry of 10 days, en-

. enid . .
tered the proposed order in a form nearly identical to the one submitted by Ms. Chil-
ders’s counsel. The circuit court apparentb@ed on a ruling from the South Carolina
Court of Appeals noting, entirely unr@@ably that Travelers’ appeal did not “stay”
the Receivership. That stay ruling di@not, however, matter to or alter the effect of Rule
205, i.e., the circuit court ha%@éower (jurisdiction) to issue the proposed order for

the very obvious reason '%Qle order involved multiple matters already on appeal. Of

course, the absence o@ay did not and does not mean the presence of circuit court
)
O
8. The Carolina Circuit Court Issues its October 5, 2023 Order Purport-
ing evoke Payne & Keller’s Termination in Texas

jurisdiction.

@e circuit court’s October 5, 2023 order purports to affirmatively revoke Payne
& Keller’s termination and reinstate its corporate existence in Texas. The order is not
only unconstitutional on its face, the circuit court did not have jurisdiction to issue it

because the South Carolina circuit court has no power to reach into Texas’s corporate

Page 9



affairs and issue an order that changes the dissolution status of a Texas corporation.
The South Carolina circuit court was also divested of jurisdiction to issue the order un-
der Rule 205, South Carolina Appellate Court Rules, given that the order involves mat-
ters within the exclusive jurisdiction of the South Carolina Court of Appeal%

On October 24, 203, the circuit court requested an “informationference"
that took place on October 25, 2023. During this conference, the Re@r advocated for
the court to deny Travelers’ motion for reconsideration of its @bber 5, 2023, order
and to permit the Receiver to act on the improper and un@@ied ex parte revocation

it obtained of Payne & Keller’s dissolution. But the cir&@%ﬁcourt refused to rule.

9, Without Notice to Travelers, The Rece@nitiated This Case Seeking to
Domesticate the South Carolina Circuit €ourt’s Order in Texas

On October 23, 2023, the South Ca@ Receiver filed with the circuit court a
“Notice of Filing,” attaching a “Certifica&evocation of Dissolution” of Payne & Keller
(f/k/a Frentex), dated October 12{2023. The South Carolina Receiver apparently

@
sought and obtained this Certi iga%e of Revocation by (i) “noticing” a copy of the South
Carolina circuit court’s O%@r 5,2023 order in the Childers action, and (ii) asking the
Texas Secretary of State formally revoke Payne & Keller’s termination. The South Car-

\J
olina Receiver di%t provide any notice to Travelers or the South Carolina Court of Ap-
0

N
peals, even @1 issues regarding Payne & Keller’s dissolution status and the applica-
bility s's statute of repose are on appeal and hence are solely within the South

Carolina Court of Appeals’ exclusive jurisdiction. Further, on information and belief, the
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Receiver did not comply with Tex. Bus. Org. Code § 11.202, which sets forth require-
ments for reinstatement of a terminated entity, or § 22.365, requiring certain tax filing
requirements before a corporation may be reinstated.

On October 23, 2023, Travelers and other insurers filed with the Sogarolina

Court of Appeals an emergency motion to enforce Rule 205, SCACR, 3 \2 the South

Carolina Court of Appeals to issue an order advising the South Coa@iﬁna circuit court

N

that it lacked jurisdiction to issue its October 5, 2023 order, a@njoining the circuit

court and the Receiver from any further efforts to proceed vé%t matters affected by this

9

appeal, including in Texas. That motion remains pendi@

S

V.
O \
PRAYER FOR R@EF
Travelers requests that the parties @otice of the filing of this plea in inter-
vention and that this Court vacate t&mesﬁcation of the South Carolina circuit

court’s October 5, 2023, order. Th@rder is neither valid nor enforceable, because,

@

among other things, the Sou Q@olina circuit court did not have jurisdiction to issue
the order in the first pla@is thus not entitled to full faith and credit in Texas. The

order is void and its estication in Texas should be vacated. Travelers further re-

)
quests that this C\%‘t grant the following additional relief:
X0
N

o %%éeclaration that a South Carolina circuit court does not have
© e power to issue an order purporting to revoke the termina-
@ tion of Texas corporations, including Payne & Keller;

O

o A declaration that the alleged liability insurance policy assets
issued by Travelers, a non-South Carolina-based insurer, to
Payne & Keller, a now-terminated Texas corporation, are prop-
erty located within the state of Texas, not South Carolina, such
that the South Carolina circuit court lacked the authority to ap-
point a South Carolina receiver over Payne & Keller, and such
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that the improperly-appointed South Carolina receiver lacks
any authority to seek to revoke Payne & Keller’s termination;

o A declaration that Texas’s statute of repose precludes the filing
of any claims by or against Payne & Keller more than three
years after the date of its dissolution, i.e., 1989, regardless of
the outcome of any effort to reinstate its corporate existence%

N

o A declaration that there is inadequate proof that Payne & r
was terminated as a result of fraud or constructive frau der
Section 11.153(a) of the Texas Business Organizati Code;

and y\%\

o An order, under authority of § 11.403(a)(5) of@@x. Bus. Org.
Code, and in accordance with § 64.021 of the Téx. Civ. Prac. &
Rem. Code (requiring receiver for propertydgeated in Texas be
a Texas Citizen and qualified voter and notbe a party, attorney,
or other person interested in the acti ppointing a proper
receiver for Payne & Keller to admi@t its Texas assets, if any,

and to take any other steps necess o protect Payne & Keller
and reject the unauthorized acts @the South Carolina Receiver.

N

§§ Respectfully submitted,

@ /s/ Robert B. Gilbreath
NS) Robert B. Gilbreath
& State Bar No. 07904620
@ rgilbreath@hpylaw.com
@ Hawkins, Parnell & Young, LLP

6301 Gaston Avenue, Suite 1444
Dallas, Texas 75214

O
\© (214) 780-5114
&

ATTORNEYS FOR INTERVENOR
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CERTIFICATE OF SERVICE

[ certify that a true and correct copy of the foregoing instrument has been
served on the parties and their counsel of record via electronic service on this 27th day
of October 2023.

&
/s/ Robert B. Gilbreath.Z
Robert B. Gilbreath @
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Automated Certificate of eService
This automated certificate of service was created by the efiling system.
The filer served this document via email generated by the efiling system
on the date and to the persons listed below. The rules governing
certificates of service have not changed. Filers must still provide a
certificate of service that complies with all applicable rules.

Robert Gilbreath on behalf of Robert B. Gilbreath

Bar No. 7904620

rgilbreath@hpylaw.com &
Envelope ID: 81068532 \@
Filing Code Description: Motion for New Trial

Filing Description: Motion to Vacate Domestication of Judgme% along
with plea in intervention

Status as of 10/30/2023 8:29 AM CST K%\
@
Case Contacts @
&P
Name BarNumber | Email &ﬂimestampSubmitted Status
Brady Edwards brady.edwards@morganle&E@W 10/27/2023 4:34:06 PM | SENT
Brady Edwards 793021 brady.edwards@morganle\?@com 10/27/2023 4:34:06 PM | SENT
Noah Horwitz 24116537 noah.horwitz@morga Ig\w?s.com 10/27/2023 4:34:06 PM | SENT
Theile McVey tmcvey@kassella\%%g% 10/27/2023 4:34:06 PM | SENT
Peter D.Protopapas pdp@rplegalg@@com 10/27/2023 4:34:06 PM | SENT
Lindsay Valek Iindsay@rplé%lgroup.com 10/27/2023 4:34:06 PM | SENT
Noah MHorwitz noah.h%@z@morganlewis.com 10/27/2023 4:34:06 PM | SENT
)

Associated Case Party: Traveler@asualty and Surety Company

S
Name BarNumber> ail TimestampSubmitted | Status

Robert BGilbreath N rgilbreath@hpylaw.com | 10/27/2023 4:34:06 PM | SENT
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11/13/2023 4:.08 PM

Marilyn Burgess - District Clerk Harris County
Envelope No. 81586330

By: Mariyah Fritz

Filed: 11/13/2023 4:08 PM

CAUSE NO. 2023-70875

LENORA CHILDERS, individually and as
Personal Representative of the Estate of
LEWIS C. CHILDERS,

IN THE DISTRICT COURT OF

§
§
§
§
Plaintiff, § &%

§ HARRIS ((%@TY, TEXAS

V. § Kj\\/
§

PAYNE & KELLER COMPANY, by and § 0&\@9

through its duly appointed Receiver, § . N

PETER D. PROTOPAPAS, § @@ JUDICIAL DISTRICT
§

Defendant. § @@

3 @
3 N

NATIONAL UNION FIRE INSURANCE  § @

COMPANY OF PITTSBURGH, PA, § §
§

Intervenor-Plaintiff, @§
Y

V.
- :

LENORA CHILDERS, individually andas  §
Personal Representative of the Estate ot §
LEWIS C. CHILDERS; and TE)@ §
SECRETARY OF STATE, () §
§

§

Third-Party D@ants.
9
O
o D
NATIONAL&ION FIRE INSURANCE COMPANY OF PITTSBURGH, PA’S

PLEA IN IN VENTION, MOTION TO VACATE DOMESTICATED JUDGMENT,
(©~ AND PETITION FOR DECLARATORY JUDGMENT

In accordance with Texas Rule of Civil Procedure 60 and Texas Civil Practice and
Remedies Code § 35.003(c), Intervenor National Union Fire Insurance Company of Pittsburgh,

PA (“National Union”) pleads in intervention, moves to vacate the domesticated judgment



(“Motion”), and petitions against Plaintiff Lenora Childers (“Childers”), individually and as
Personal Representative of the Estate of Lewis C. Childers, and third-party Texas Secretary of

State for declaratory judgment (“Petition”).

I. INTRODUCTION %

1. This action arises from an asbestos lawsuit filed in South Car@@by Childers, a
South Carolina resident, against Defendant Payne & Keller Company (“Pg@z Keller”), a Texas
corporation that—before it dissolved in the 1980s—was headquagt@? in Texas and had no

NS

apparent connection to Childers. Payne & Keller’s court—appointed@lth Carolina Receiver, Peter
Protopapas (“Receiver”), recently filed in this Court an Octob@%, 2023 order invalidly issued by
a South Carolina trial court (the “South Carolina Order”<7 a&’nilders’ request, purporting to revoke
the Texas company’s 1986 termination pursuant to S(@egy utilized Texas Business Organizations
Code (“TBOC”) Section 11.153. The same dgé#%he Receiver (in the name of Payne & Keller)
filed the South Carolina Order with the T&ﬁcretam of State’s office, which instantly issued a
certificate of revocation of the 37-year@1 dissolution of the company. None of that should have
happened, as the termination—or@cation of termination—of a Texas corporation under Texas
law is for the courts of Texa%md not the courts of the other forty-nine states. “The power to
create a corporation is a@@ute of sovereignty, and it is therefore, as to its corporate existence,
amenable to and coy@able in this respect by the sovereignty which created it and by none other.”
Mitchell v. Han@ 196 S.W. 694, 698 (Tex. App.—Fort Worth 1917, no writ) (citation omitted)
(emphasis d); State v. Dyer, 200 S.W.2d 813, 816 (Tex. 1947) (“One state has no power to
dissolve a corporation created by the laws of another state.”).

2. While not material to National Union’s Motion and Petition, it is helpful to

understand how and why this Court is being utilized. National Union, among other insurers,



moved to dissolve the receivership over Payne & Keller (which has no assets in South Carolina),
and the denial of that motion is currently on appeal to the South Carolina Court of Appeals
(“Receivership Dissolution Appeal”). The revocation of Payne & Keller’s corporate termination
is obviously designed to permit Childers to pursue her asbestos suit in South C%lina. But it
| | . >
would also allow the Receiver to secure his currently challenged position, purs&urance money
)
from Payne & Keller’s former insurers like National Union—for claims th@&ad been time-barred
Q)
against Payne & Keller under Texas law for 34 years—and collect %%ontingent fee from any
NS
insurance proceeds. To be clear, it was the Receiver, not Childers, who first made the argument
that Payne & Keller’s dissolution should be revoked—even t@ the Receiver is supposed to be
acting in Payne & Keller’s interests. The Receiver is 5@ acting adversely to Payne & Keller,
9

waiving its defenses, and seeking to reopen it to lial@i;y so that the Receiver can collect a fee on
insurance proceeds—nothing like the ordmar%ég duct of a Receiver who seeks to protect a
corporation and its assets and deals at arméio%gth with creditors.

3. This case follows the p@em of other cases in the South Carolina asbestos docket,

in which particular plaintiffs’ a@@os firms file suit against defunct corporations and seek

appointment of the same Rec%’ver (Mr. Protopapas).! The Receiver then leverages settlements
R
©

! The state’s asb@z)s docket is known to be friendly to plaintiffs and thus is an attractive forum for pursuing
defendants and their,i 1s. See, e.g.:

e South Ca a Asbestos Litigation Ranked ‘Judicial Hellhole’, ATRA (Dec. 6, 2022) (“South Carolina’s
asbesto @iga‘[ion has developed a reputation for bias against defendants, unwarranted sanctions, low

ev iary requirements, liability-expanding rulings, unfair trials, severe verdicts, and a willingness to
oV or modify jury verdicts to benefit plaintiffs”), https://www.atra.org/2022/12/06/south-car