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There were no witnesses.

There were no exhibits.

S»> 0

Certificate of Reporter 11
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MR. SCALZO: Is it all right if he sits here?

He has trouble standing.

THE COURT: Is thisg Bexnard Jackscn?

MR. JACKSON: Yes, sir.

THE COURT: Joseph Bernard Jackson.

MR. JACKSON: Yes, sir.

THE COURT: As far as I know, the only person
charged in a criminal case found not guilty. You the
same one?

MR. JACKSON: Years ago?

THE COURT: Yeah.

MR. JACKSON: Yes.

THE COURT: Who was your co-defendant, testified
against you, what was his name?

MR. JACKSON: Cliff Pope.

THE COURT: Clifton Eugene Pope, the truth ain't
in him. Do you remember me?

MR. JACKSON: Yes, sir.

THE COURT: Who am I? You don't remember me.

MR. JACKSON: Mr. Miller.

THE COURT: Yeah.

MR. JACKSON: Yes, gir.

THE COURT: Who was your lead lawyex?

MR. JACKSON: Pat Paschal.

THE COURT: Pat race dog Paschal.
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MR. JACKSON: Yeah, Mr. Paschal.

THE CQURT: Paschal, yeah. We called him the

race dog. Had racehorse names. He didn't quite get
up to the equine status. He's a dog. We were
partners for 20 years.

All right, what do you want to tell me?

MR. SCALZO: May it please the court, Your

Honor, this is The Defendant's motion. We move to or
petition The Ccurt to have Mr. Jackson removed from
the electronic monitoring under Jesse's law since,
what, 2007. And he has satisfied the 10 year
requirement, he does not have any current vieolations.
And has not had any violations while he's been on
electronic monitoring program or that program. We
think by clear and convincing evidence he's
established that he does not need to be monitored any
longer. And we are requesting The Court to remove
the monitor.

THE COURT: All right, what's The State's

position?

MR. THOMPSON: Your Honor, Kyle Thompson on

behalf of The State, we oppose the motion. First of
all, Mr. Jackson has the burden of proof to prove by
clear and convincing evidence that he has complied

with the terms and that there's no longer a need to
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monitor. Your Honor, he was -- he pled guilty, he
was sentenced to five years on a charge of sexually
assaulting a 13 year old. Following his release from
prison, while he was on supervision, he was charged
with a number -- a litany of criminal offenses
between 2004, 2007. Multiple Burglaries, grand
larcenies, drug charges, soliciting prostitutes. He
was finally put on electronic monitoring in 2007.
And he has -- the monitor is help keeping an honest
man. So he's not been charged since he went on the
monitoring.

Until Judge, last fall., In 2022 he was charged

with failing to register and with living within a
thousand feet of a school. In violation of sex
offender statutes. Your Honor, some of the documents
I've handed up include the police report related to
that. The sheriff's office in April of 2022 told him
that he was living somewhere where he could not live.
Told him he needed to live at the address where he
was registered. and told him he could not live at
216 Virginia Avenue, which is within a thousand vards
of a park. He did not move until October of 2022, he
was charged with the two offenses. One, failing to
register and one of living within a thousand yards.

He pled guilty to both of those cffenses just last
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month.

Your Honor, the -- he was -- this was determined

in part by the electronic monitoring, tab number six
that you have, is electronic wmonitoring reports over
a two week period that shows he is at his registered
address of 9 Dobb Street for only a small number of
hours over that two week period. It's our position
that he is not complying with the terms by failing to
reside at the address where he is registered and
which is inciuded on the terms of the electronic
monitoring. And that the motion should be denied. I
have with me Agent Parker Scott. As well as Octavia
Wright, which is the assistant general counsel for
probation parcle. And I don't know if Ms. Wright
wishes to address The Court or not. My understanding
is they do not take a position on the motion.

THE COURT: One thing I'd note, Paragraph 1 says

he pled in front of me April 1, 1999, I wasn't a
Judge. So that's incorrect.

Yes, ma'am, anything you want to -~ what do

y'all want to tell me?

MS. WRIGHT: Yes, Your Honor, may it please the
Court. Again, my name is Octavia Wright, I'm
assistant general counsel for probation. And as

Mr. Thompson just mentioned, probation really takes a
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neutral stance on this. However, I was made recently
aware of the violation of failure to register.
Probation is also aware that Mr. Jacksen is -- has an
arrearage regarding his GPS fees of $29,820. We
would ask that if The Court allows him tc go off the
monitor today, that that be converted to a civil
judgment. So other than that.

THE COURT: Okay.

MR. SCALZO: Judge --

THE COURT: You guys involved in this?

AGENT SCOTT: We're here, Your Honor, if you

have any questions about the GPS point reports.

THE COURT: Okay. All right.

MR. SCALZO: And I'll respond to a couple of

those points, Judge. His conviction was in 1998.

The conviction since then have nothing to do with any
sexual offenses, they are not convictions for this,
the electronic monitoring statute. Which is what is
the standard in the electronic monitoring statute,
number one. Number two, he was put on GPS monitoring
in 2007. That was prior to the Ross decision, which
would have required a independent individualized
decision of whether or not he needed, as a
individual, to be on monitoring. And I don't think

they would have been able to prove that then.
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Additionally, in Ross, The State made the

argument that Mr. Thompson just made. Which is
simply violating the sex offender registry somehow
would automatically establish somebody needs to be
monitered on GPS. The Supreme Court rejected that
argument. Said you have to establish it on a
individual basgis. Mr. Jackson -- to give you the
background on the vioclation. The dispute was over
whether or not he was residing at the residence with
his girlfriend. He wasn't hiding the residence, it
was whether he was regiding there. Hig residence was
with his father, it's been with his father. His
father lived at 9 Dobb street hig whole Life and

Mr. Jackson's been there over 30 years.

He is seated here because he has a lot of health
problems. At the time or part of the time, he had a
colostomy bag. It had to be removed, he needed a lot
of heip. His girlfriend was helping him with that.
Now, he's pled guilty some I'm not saying walking
back is guilt but what I'm addressing with The Court
is that doesn't rise to the level that needs to
continue to be monitored as a sex offender. There
was no allegation or evidence that he was trying to
commit any new crimes regarding sex offenses.

With regard to the arrears, I had a conversgation
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on the phone with Matt Bucannon, who is to the
attorney for the department of probation. He said
they don't ask for arrears. I ask -- specifically
asked that question. In 2015 when I was

Mr. Jackson's lawyer, I requested that he be given a
hardship for the fees. Probation granted that, He
has not been in violation, he doesn't owe the fees,
he's been given a hardship exception that entire
time. It's my understand and been my understanding
for many years now that probation keeps track of the
arrearage so that when it goes before the legislature
for it's budget, it can request what kind of--

THE COURT: You don't need to yell at me.

MR. SCALZO: I'm not yelling, Judge.

THE CQURT: Oh, well --

MR. SCALZQO: I1've gotten -- I'm sorry, I wasn't
yelling. All I'm saying, Judge, is probation
originally said that they weren't asking for the
arrearages. They're not arrearages because he was
given a hardship exception. And that -- I want to
make that point to The Court.

THE COURT: So how do you explain the violations

of electronic monitoring?

MR. SCALZO: He has not vioclated the electronic

monitoring statute. He has violated -- he was
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convicted of violating the sex cffender registry
statute. They're two separate statutes.

THE COURT: Ckay. Well, I tell you what, I'm
going to deny your motion. You can appeal that and
see i1f I'm right or wrong.

MR. SCALZO: Are you denying, Judge, on the

basis that that's the same statute?

THE COURT: I'm denying it because he violated

the home incarceration or whatever the electronic
monitoring provisions, he violated that.

MR. SCALZO: Okay, Judge, just for the record,
those are not part of the statute but ckay.

THE COURT: Ckay. Well, you let an appellate

court tell you that. Thank you.

MR. SCALZO: We will, Judge, thank you.

(WHEREUPON, the proceedings were concluded.)
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CERTIFICATE OF REPORTER

STATE OF SOUTH CAROLINA )

COUNTY OF GREENVILLE )

I, APRIL P. HERRON, Official Court Reporter for the
Thirteenth Judicial Circuit of the State of South
Carolina, do hereby certify that the foregoing is a true,
accurate and 1 Transcript of Record of the proceedings
had and evidence introduced in the trial of the captioned
case, relative to appeal, in the Court of General
Sessicns for Greenville County, South Caroclina, on the
17th day of March, 2020.

I do further certify that I am neither of kin, counsel

nor interest to any party hereto.

March 15, 2023

__April P. Herron_

APRIL P. HERRON, Court Reporter
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STATE OF SOUTH CAROLINA } IN THE COURT OF GENERAL SESSIONS

2 BT 834 82,

AL

) :?
COUNTY OF GREENVILLE ) Daocket No.: 98-G5-23-04295 :;“
THE STATE, ) :
) g
) DEFENDANT'S PETITION FOR  &¢
V. )  RELEASE FROM ELECTRONIC &
)  MONITORING PURSUANT TO S.C.
BERNARD JOSEPH JACKSON, ) CODE § 23-3-540
)
Defendant. )
)

TO: KYLE THOMPSON, ATTORNEY FOR SOLICITOR!S OFFICE

MATTHEW C. BUCHANAN, ATTORNEY FOR PROBATION

COMES NOW Joseph Bernard Jackson (the “Defendant”) by and through
undersignad counsel, who petitions for an Order releasing him from the electvonic
monitoring requirements of 8.C. Code § 23-3-540. Defendant submits he has, by clear
and convincing evidence, complied with the terms and conditions of electromic
monitoring over the past ten years and there is no longer a noed to be monitored
pursuant to S.C. Code § 23-3-540.

Defendant submits the following in suppaort of this Petition,

SLECTRONIC MONITOI

1. Dafandant pled guilty in Greenville County General Sessions ecourt

before the Honorable Edward W. Miller on April 1, 1999, to the offense of Criminal

Sexual Conduct 274 degree with a minor and was sentenced to five years in the

Department of Corrections.

2. Defendant’s conviction resulted in mandatory registration on the Sex
Offender Registry but he was not required to be electronieally monitored because the
date of his conviction preceded the effective date of $.C. Code § 23-8-540 of July 1,
2006;

3. On February 26, 2007, Defendant was ordered by the Court of General
Sessions to begin electronic monitoring pursuant to 8.C. Code § 23-3-540.
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4. A person is eligible to petition to be released from the electyonic
monitoring requirements "[10] years from the date the person begins to be
electronically monitored.” S.C. Code § 23-3-540(H).

5. As of the date of this Petition, Defandant has been monitored for 16

years and is therefore eligible to petition for removal.

RELEASE HEARING

6. A hearing must be held and the circuit solicitor, the Department of
Probation, Parols and Pardon Services, and any victims must be notified and given
an opportunity te reapond to the petition. S.C. Code § 23-3-540(H}.

7. At the hearing, the Court may release a person from the monitoring
requirements upon proof by “clear and convineing evidence” the person has “complied
with the terms and conditions of the electronic monitoring and there is no longer a
need to electronieally monitor the person.” 8.C. Code § 238-3-540(H).

DEFENDANT HAS SATISIFIED THE CONDITIONS FOR RELEASE

8. The evidence is claar and convincing Defendant has complied with the

terms and conditions of monitoring and no longer needs to be electronically

monitored.
g, Defondant is not currently in violation of a term or condition of electronic
monitoring.

10. Defendant has not previously been convicted of violating the terms or
conditions of electronic monitoring.

11. Defendant was charged in 2013 with a violation of the terms or
conditions of eclectronic monitoring by warvant 201342330202243 solely for being in
arrears on payments for electronic monitoring. The prosecutor dismissed the warrant
on October 21, 2014, because she determined Dafandant's arrears were nat willful in
that he met the financial hardship exemptions of 3.C. Code § 23-3-540(K).

12, On January 23, 2015, Defendant, through undersigned counsel in his
capacity as Defendant's attorney through the Greenville County Public Defender's
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office, requested a hardship exemption pursuant to 8.C. Code § 23.3.-640(K) in g letter
to the Department of Probation, Pardon & Parole Sarvices.
13.  Defendant does not pose a high risk or re-offending and no longer needs
to he electronically monitored.
S10
WHEREFORE, for the above-statad veasons as well as any other reasons which
may appear to this Cowrt, Defendant respectfully requests this Court order his

release from tha electronic manitoring requirements of S.C. Code § 23-3-540.

Respectfully submitted,
TUT T GRAHAM & LANEY, P.A.

D

Christopher D Sealza (SC Bar No. 70522)
Post Office Box 1500

Greenville, South Carolina 29602

Direct: 864-552-4652

Fax: B64-282.50947

CSealza@iurnerpadeet.com
Greenville, South Caroling
Fabruary 28, 2023 ATTORNEYS FOR DEFENDANT
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STATE OF SOUTH CAROLINA ) INTHE COURT OF GENERAL SESSIONS
) THIRTEENTH HIDICIAL CIRCUIT
COUNTY OF GREENVILLE )
State of South Canolina )
)
Vs, ) ORDER
:
Bernard Joseph Jackson, 3 Indictment 1998-G35-23-04295
)
Defendant ]
)

This matler cams before the Court on Diarch 17, 2023, on Defendant’s hMotion for Release
from Electronic Monitering. M. Kyie Thompson of the Thirteenils Judicial Cirenit Solicitor"s
Ofiice appeared for the State. Octavia Wright appeaved on behall of the Somb Carclina
Department of Probation, Parole, and Pardon Services (SCPPPS). Cﬂnnﬁsm:qp]wr . Scalzo nl“‘l'mﬁnw
Padget Graham & Laney, P For the reasons set forth below, the Count denfes the Motion.

Faetual Barkgronnil

On Amil 1, 1999, Defendant pled guilty to the offrnse ef Criminal Sexual Conduct 2nd
degree with a miner. The Connt sentenced hin to five years imprisonment. Upon kis release from
enstady, he was required to register on the Sex Offender Registry.

In 2007, following a violation of Community Supervision provisions of the Sex Oftender
Registry, the Court onderad him to begin wearing an elecironic monitor pursuant 1o Jason’s Lav,
5.C. Code Ann. § 23-3-540. As part of being subject to electronic smonitoring, Defendant is
required 1o comply with GPS Tracking Program Conditions, which is monitored by SCPPFS.
Defendant most recently confimmed by his signatuse that he was aware of these conditions and
understeod them om April 6, 2022, On that date, he agreed, as Condition 2 of the GPS Tracking

Program Condittons, that he would veside at 3 Dobbs St , Greenville, South Caroling 29605,
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In October 2022, the Greesville County Sheriff™s Office obtained warrants against
Defendant for Failing to Register as a Sex Offender (1¥ Dffense) and Violating Residency
Limitations {1* Offensz). Aocording to infmeation presented to the Coust, Defendant was not
living a1 9 Dobbs Strect, and deputies relied upon the electronic monitoring information provided
to cbiain those warrants. The Greemville County Sheriil™s Office anrested Defendant on those
warrals an Movember 13, 2022, and he pled gnilty 1o both charges on Febrnary 9, 2023,

On Febmary 28, 2023, Defendant filed this motion.

Legal Analysis

Defendant assents that he should no longer be sibject to electronic monitoring due to more
than ten years passing sinee he began to be electronically monitored. S.C. Code Ann. § 23-3-
54M{H) s1anes in relevant park:

Ten years from the date the person begins to ke electronically monitored, the person

may petition fhe chief adminfsirative judee of e general sessions court for the

oeunty in which the person was ondered 10 be electronically moaitored for an order

o be refeased from the electronic monitering reqnirements of this section. _.. I the

oontt finds that there is clear and eenvineing evidence thar the person has complied

with the tenns and conditions of the clectronic monitoring and that there is no

lonper a need 10 electronically monitor the person, then the comt may order the

person fo be released from the electeonic monitoring requirements of this sectinn.
Defendant asserted that he Tas fully complied with the tenms and conditions and that there is no
need to monitor him.

The Coust disaprzes. Defendant pled goilty to a criminal charge of f2iling to tepister 252
sex offender  The warrant to which he pled goilty asserted that he had moved away from the
address where he had previonsly registered (9 Dobbs St.) and had Bailed to notify the Greenviile
County Sherifi®s Office. 1is goilty plea was an admission that he was not living at the address
providod as part of the GPS Tracking Program Conditions. By failing to reside at the given address

on the GPS Tracking Prosram Conditions, he violaied the “terms and coaditions of ihe electronic

-, - -
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Furthermorg, Defendant has not provided any eﬁdm that there is no loneer a aeed to
electronically monitor him. As the moving party, Defendant has the burden to prove that there is
no longer a need to monitor him. He did not introduce any testimony, affidavits, reporis, or amy
other evidence indicating that there is no longer the need to monitor him. On the contrary, the fact
thai he was not residing at the address provided either to SCPPPS as pant of the GPS Tracking
Program Conditions or the address provided for the Sex Offender Repisiry makes it clear that
continning monitoring is needed.

TIEEREFORE,

IT IS DRDERED that Defendant’s Petitior for Release from Electronic Monitering is
denied.

IT IS 30 ORDERED!

Edwand W. Mifler
Presidimg Judge

Greenville, Sonth Carolina
Date
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Scako, Chn'stoeher D

From: Thompson, Kyle <KyThompson@greanvillecounty.org=>

Sent Tuesday, March 28, 2023 4:11 PM

To; Miller, Edwsrd V.

Co Mitler, Edward W. LawClerk (Stephen Lewis); Scalza, Christopher D
Subject: State v. Bernard Joseph Jsckson, 98-G5-23-04295

Attachments: Order Deny Jackson Motion to Remave Elec Mondocx

Judge Millar,

On Friday, March 13, 2023, you heard a Petition to Remova Electronic Monitoring filed by Bemard Joseph Yeckson. You
denied the patition.

Attzched isan order | prepared following the hearing. Mr. Scalzo hasseen the order and disagreesthat it sccurately
reflaats the ruling of the court. My understanding isthat he is going to sand you a sepzrate proposed order.

Thank you,
Kyle Thompson

M. Kyle Thempson, Esq.

 General Counsel

13™ Judicial Circuit Solicitor's Qffice
305 E. North 5t., Ste 325

Greenville, SC 29601
864.4(7-8647
864-467-8501 direct

864-3560-4870 coll
kythompsen@eroenvillecotnty . org

CONFIDENTIALITY NOTICE: This e-mail and ony files transmitted with it are confidential and may contain information
witich is legally privileged or otherwize exempt from disclosure. They are intended solely for the use of the individual or
entity to wham this e-mailis oddressed. If you are not one of the named recipients ar atherwise have reason to believe
that you have received this message in erros, please immediotely notify the sender and delete this message immediately
Jrom your computer. Any ather uss, retention, dissemination, forwarding, printing, or copying of this e-mall is strictly
prohbited.
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Turner Padget

Reply to:

Christopher 1. Scalzo

Email: GSealzo@turnerpadpet.com
Direct Dial: B6L-552-4652

March 28, 2023

The Honorable Edward W. Miller
Thirteenth Judicial Cireuit Court Judge
305 East North Street

Greenville, SC 29601

Re: Statew. Bernard Joseph Jackson

Docket No.: 98-GS-23-04295
Daar Judge Miller;

I am writing to state my objection to the State’s proposed order from the
hearing in this matter held by Your Honor on March 17, 2023. As I have already
advised Mr. Thompson, I object to the inclusion in the order of any additional rulings
beyond the sole ruling made by the Court, which was that Mr. Jackson’s convictions
for violating the sex offender registry statute are violations of the terms and
conditions of the electronic monitoring statutc and Mr. Jackson could not be yemoved
from the electronic monitering under S.C. Code Ann. § 23-3-540(H). Enclosed pleaso
find a proposed order reflecting this yuling.

Also enclosed, please find a filed copy of Mr. Jacksen's motion to reconsider the
Court’s ruling. Since the hearing on March 17, 2023, ended upon the Court issuing
its ruling on the single issue addressed above, if the Court is going to make additional
rulings, 1 respectfully request a hearing be held o that a full record can be made
regarding those additional rulings.

Please do not hesitate to eontact me if you have Any questions or concerns.

Yours very truly,

Enclosure

Ce: Kyle Thompson, 13t Cirenit Solicitor's Office
Matthew Buchanan, Dept. Probation, Parole & Pardon Svcs.

200 East Brosd St Suite 250 [29600] | PO, Box 1509, Creenvilie, SC 29402 Phona BEL-552-4500 Fax 854-552-4620
tumerpadget.com
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STATE OF SOQUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS

)
COUNTY OF GREENVILLE )} Docket No.: 98-(G8-23-04295
THE STATE, )
)
)
) DEFENDANT'S MOTION TO
V. ) RECONSIDER
)
BERNARD JOSEPH JACKSON, )
)
Defendant. )
)

TO: EKYLE THOMPSON, ATTORNEY FOR SOLICITOR’S OFFICE
MATTHEW C. BUCHANAN, ATTORNEY FOR PROBATION

COMES NOW Joseph Bernard dackson (the “Defendant”) by and through
undersigned counsel, who moves this Court to reconsider its ruling from March 17,
2023, on Defendant’s petition for an Order releasing him from the elecironic
monitoring requirements of 5.C. Code § 23-3-540.

Defendant respectfully submits the following in support of this Motion to

Reconsider.

COURT’ .

This Cowrt ruled Defendant’s violations of the sex offender registry were a
vioclation of the terms and conditions of the elecironic monitoring statnte and thus
barred his removal from the requirements of electronic monitoring pursuant S.C.
Code Ann. § 23-3-540(H).

Argument on the other issues raised by the parties was not finalized and the
Court did not issue a ruling on those additional issues, which included:

» Whether the State has presented clear and convincing evidence that it
is reasonablo under the Fourth Amendment to .continue to

electronically monitor Mr, Jackson; and

AR

38 MNE00 Harsug
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¢  Whether the State has presented clear and convincing evidence i"v'Ir.
Jackson poses a suffictent risk to re-offend that justifiss requiring him
to continue to be electronieally monitored.
Consequently, these issues are not the subject of this Motion but would be
addressed at a full hearing if the Court grants this Motion.

RE SRATION

Section 23-3.-540{H) does not set forth that a violation of the sex offender
registry statute is a bar to removal from electronic monitoring; nor does it set forth
that failure to register (or any violation of the sex offender registry law) is also a
violation of the terms and conditions of electronic monitoring,

Had the legislaturs wanted tb include registry viclations as a bar to removal
from electronic monitoring, it would have dene so clearly as it did in other sections of
§ 23-3-540. In other sectivns, when a violation of the sex offender registry was
relevant to electronic monitoring, the legislature reforenced "this article” as a wey of
clearly and specifically refersncing registry viclations or requirements. See §§ 23-3-
| 540 (C), M), (B), (F), (M) and (Q). In fact, the reforences to “this article” in
subparagraph (H} are specific references to the basis for being required to register as
a sex offender (as opposed to a restriction on being removed), Howavaer, the legislature
did aot use “this article” or any similay language in setting the removal standard.
Instead, as is discussed more fully below, the standard is a Fourth Amendment
totality of the circumstances assessment of the reasonable ness of monitoring Mr.
Jackson; it is not a singular viclation of the sex offender registry.

Respectiully, for these reasons, this Court should reconsider its ruling that Mr.
Jackson cannct be romoved from electronic monitoring because of his failure to
registor convictions, as the Court’s ruling is not supported by the plain language of
the statura.

Additionally, the Court should reconsider its ruling because the ruling does not

satisiy the safeguards and standards of the Fourth Amendment and relevant ecase
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law. A eourt's automatic or mandatory order requiring a person submit to electroric
monitoring under 5.C. Code Ann, § 23-3-540 is unconstitutional when it is based
solely on being convicted of failing to registry as a sex offender because such 1
conclusion does not satisfy the reasonableness requirsments of the Fourth
Amendment. State v. Ross, 423 S.C. 504, 514-515 (2018) (citing Grady v. North
Careling, 575 U.S. 306, 135 S.Ct. 1368, 101 L.Ed.2d 452 (2015)). Put another way,
viplating the sex offender registry cannot be the sole basis for determining samecns
should be electronically monitored under § 23-23-540 because there must be an
individualized determination as to the reasonableness of electronically monitoring
that persan.
Ross concerned a similar scenario té this case {(imposing monitoring on a sex

offender who had failed to register), where tha State arpued;

the automatic, mandaiory requirement of electronic

manitoring—triggered by Ross's failure to register [as a sex

offender] in 2011—is reasonable under the Fourth

Ampndment, and ‘the trial court in this case did not nead

to conduct an individual assessment of reasonableness to

order [Ross} o be electrenically monitored.
Ross, 423 5.C. at 509-510, Our Supreme Court specifically rejected this argument. Id.
In doing so, the Court highlighted that “a review of only the [elactrenic monitoring]
program itself iy not an adequate yeview for reasonableness under the Fourth
Amendment.” Id.at 514.

Additienally, the Court highlighted saveral other important facts about Mr. Rass’s
case (that are substantively identical to br. Jackson's case) 1t he?ievad supportad the
need for trial courts to meet the reasonableness standard of the Fourth Amendment:

1. Like Mz. Ross, Mr. Jackson is not cuwrrently under
supervision for probation or community supervision,
2. Like Mr. Ross, Mr. Jackson has not been convicted of

any sexual offenses since the qualifying conviction—
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which, in both cases, was more than 20 years priar to
the court considering electronic monitoring; and
8. Like Mr. Ross, Mr. Jackson was convicted of failure to
register as a sex offender but the State failed to present
evidence of a risk to re-offend that made monitoring
regsonable under the Fourth Amendmenl.!
See Hoss, 429 8.C. at 512.

Importantly, none of the above factors, alone, constitute the individualized
reasonableness inquiry required by the Fourth Amendment. See id. Still more
important, the Court was concerned with distinguishing these “technical” vislations
(even terming them potentially “innocent”, that da not substantially address the
required reasonableness standard, from acting as either a bar to removal or an
automatic requirament to be clectronically monitored. See id.

It is impartant to note that My, Jackson—again, like Mr., Ross—was placed on
electronic monitoring through a mandatory court order for a violation of supervision;
and, like in Mr. Ross’s case, the circuif court did not conduct an ndividualized
reasonableness analysis before requiring Mr. Jackson submit to eloctronic
moniforing. See id.507-508. The Court, therefore, is not operating with an alyeady
existing record that electronically monitoring My. Jackson is reasonable under the
Fourth Amendment. Indeed, applying the Ross standard to the record in M.
Jackson's case, the civeuit court would not have had sufficient evidence to find

“electranic monitoring would not be an unreasonable search based on the totality of

L The Supreme Court claarly distinguished between sexual offenses that indicate a
defandant’s future or current dangerousness from eonvictions it termed “tachuical®
violations such as failing to register as a sex offender, which it treated neither as a
new sex offanse nor as a viclation of the electronic monitoring statute itself, See Ross
at 812-615.
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the circumstances presented in [Mr. Jackson's] individual case.” Id. at 515.2 Just as
in 2007, today, Mr. Jackson doss fiot pase a high 1isk of reoffending? and it is
unreasonable under the Fourth Aniendment to continue to monitor him. As noted
abova, M. Jackscn did not have an apportunity to fully present or address this issue
at the Mareh 1 7¢h, .

In 2007, the State failed to present evidence that electronically monitoring Mr.
Jackson under § 23-3-540 met the Fourth Amendment's safeguards and standards
against an unreasonable search. Presently, that same electronical moenitaring
continues to be an unreasonable search under the Fourth Amendment warranting,

among other yaasons, his removal from monitoring under § 23-3-540.

ONCLUSION

Respectfully, for the above-stated reasons as well as any other reasons which
may appear just and fair, the Court should reconsider its ruling and grant My,
Jackson a full hearing an his petition to be removed from electrenie monitoring,
including the reasonableness of continuing to elactronically monitor him pursuant to
3.C. Cade § 23-3-540.

[SIGNATURE PAGE TO FOLLOW]

? The timing of when the original order to be menitoved was izsusd is not relevant to
the requirement of conducting & reasonableness analysis. In Noss, the order for
mandatory monitoring was issued in 2011 and his challenge was made 5 years later.
Similarly, in State v. Mitchell, 427 8.C. 220 (Ct. App. 2019), the original arder for
Mitchell to be monitored was issued in 2011, and despite the trial court not having
“the bensfit of Ross,” the Court of Appeals "nevertheless [reversed] the electronic
monitoring order and [remanded) so that a Fourth Amendment inquiry [ecould] occur."
Id, at 2232,

A “likelihood of re-offending lies at the core® of the statutory scheme set up by the
legislature through both the sex offender registry snd the electronic wmonitoring
statute. Rosg, at 514 (quoting State v, Dykes, 403 8.C. 499, 507 (2013)).

D .




Greenville, South- Carolina
March 28, 2023
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Respectiy)ly sl

TURKER HAM & LANEY, P.A.

Christopher D Scalzo ($&Bar No. 70522)
Paost Office Box 1509

Greenville, South Carolina 29602

Direct: 884-552-4652

Fax: 664-282-5047
CScalzo@turnerpadget.com

ATTORNEYS FOR DEFENDANT
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS

)
COUNTY COF GREENVILLE ) Docket No.: 98-GS-23-04295
)
THE STATE, k]
Y ORDER
v. )
)
BERNARD JOSEPH JACESDON, )
)
Defendant. )]
)

This matter eame before the Couri on Maxch 17, 2023, on Defondant’s Petition
for an Order releasing him from the electronic monitoring reguirements of S.C. Code
Ann. § 23-3-540. Christopher D. Scalzo of Turner, Padget, Graham & Loney PA
appeared for the Defendant. M. Kyle Thompson of the Thirteenth Cirenit Solicitor's
Dffice appeared for the State. Octavia Wright appeared for the Sorth Carolina
Department of Probation, Parcle and Pardon Services. For the reasons sot forth
below, the Court domies the Petition.

FACTUAL BACEGRDUND

On April 1, 1999, Defendant pled guilty to Criminal Sexual Conduct 224 degree
with a minor and was sentenced to five years in the South Carolina Department of .
Corrections. Upon release, ho was required to regisier on Sex Offender Registry.

On Februsey 26, 2007, the ecirceit couri ordered Defendant to smbmit to
nmandatory clectronic monitoring pursnant to S.C. Code Ann. § 23-3-540(D) for a
violation of the Community Supervision Program.

On February 9, 2023, Defondant pled guilty in Summary Conrt to Failure to
Begister as a Sex Offender {1¢¢ Offense) and Violating Residenmey Limitations (14
Dffense) and received a time served sentence.

On Februnary 28, 2023, Defendant fled this Petition

LEGAL ANALYSIS
Defendant peiitiencd for release pursuant to 8.C. Code Ann. § 23-3-54I(H),

which, in relevant part, states:
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If the court finds that there is clear and conwincing
evidence thet the person has complied with the terms amd
conditions of the electrenic monitoring and that theve is no
longer a need to electronicelly monitor the person, then the
court may order the person to be released from the
elecironic monitoring requirements of this section.

The Court finds that convictions for Failure tp Register as a Sex Offender (12
Offonse) and Violating Residency Limitations {1+ Offense) are violations of the terms
and eonditions of the eleetronic monitoring program and therefore Defendant, having
been convicted of those offenses, has not established by clear and convincing evidenee
he “has complied with the terms and conditisns of eloctronie monitoring” required
under S.C. Code Ann. § 23-3-540{H).

IT IS THEREFORE ORDERED that Defendant’s Petition for Release from

the Electrenic Monitoring Requirements of S.C. Code Ann. § 28-3-540 is denied.

AND IT IS SO ORDERED,
Honorable Edward 3. Miller
Circuit Judge, 13% Judicinl Circuit
Greenville, South Carclina
Date:
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STATE OF SOUTH CAROLINA ) INTHE COURT OF GENERAL SESSIONS
) THIRTEENTH JUDICIAL CIRCUIT » _
COUNTY OF GREENVILLE ) ?}» 3
State of South Carulina ) qn
) e
vs. ) ORDER 5%3 Iy
) AR
) &
Bemard Joseph Jackson, ) Indictment 1998-GS-23-04295
)
Defendant )
)

The Court denies Defendant's Motion to Reconsider without prejudice because the motion

is premature. On March 17", 2023, the Court held a hearing on Defendant's Motion for Release

from Electronic Monitoring. The Court made a ruling on the motion from the bench and instructed

the solicitor to prepare an order reflecting the Court’s ruling. The written order has not been signed.

Despite the absence of a signed written order, the Defense filed a Motion to Reconsider the ruling
on March 28",

Rule 59{¢) of the South Carolina Rules of Civil Procedure states that “a motion to alter or
amend the judgment shall be served not later than 10 days after receipt of written notice of the
entry of the ordzr” (emphasis added). “No order is final until it is writtcn and entered,” Cordin v
Kofler Co., 351 8.C. 613, 620, 571 S.E.2d 92, 96 (Ct. App. 2002). “Until written and entered, the
trial judge retains diseretion to change his mind and amend his oral ruling accordingly.” Id, at 621,
571 8.E.2d at 96, Because a written order has not been entered, there is no final ruling to reconsider
at this time.,

Additionally, the relief requested in Defendant’s Motion to Reconsider is a full hearing on

the Motion for Release from Electronic Monitoring. A hearing on this motion was held on March

e
2
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17%, and defendant failed to present any evidence that release from electronic monitoring was
appropriate.
For the reasons stated above, Defendant’s Mation 4o Reconsider is denied without prejudiée.

IT IS SO ORDERED!

Fep YW 2

Edward W. Miller
Presiding Judge

Grecenville, Sguth Careling
Datc ".: % 2%
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STATE OF SOUTH CAROLINA
THIRTEENTH JUDICIAL CIRCUIT

COUNTY O_F GREENVILLE
State of South Carolina

Vs, ORDER

Bemard Joscph Jackson, Indictment 1998-GS-23-04295

Defendant

Nt Nt St vt S St st N Nu? ' et S

This matter came before the Court on March 17, 2023, on Defendant’s Motion for Release
from Electronic Monitoring. M. Kyle Thompson of the Thirieenth Judiciat Circuil Solicitor’s
Office appeai'ad for the State. Octavia Wright appeared on behalf of the South Carolina
Department of Probation, Parole, and Pardon Services (SCPPPS). Christopher D. Scalzo of Turner
Padpet Graham & Lancy, P.A. Forthe reasons sct forth below, the Coﬁn denies the Mation.

Factual Background

On April 1, 1999, Defendant pled guilty to the offensé of Criminal Sexual Conduct 2nd
degrec with a miror, The Courd sentenced him to five years imprisonment. Upon his release from
custody, be was required 1o register on the Sex Offender Registry.

In 2007, lellowing a violation of Commmunity Supervision provisions of the Sex Offcnder
Registry, the Court ordered him 1o begin wearing im ¢lectronic monitor pursuant to Jason’s Law,

S.C. Codc Ann. § 23-3-540. As part of being subject to electronic monitoring, Defendant is

required to comply with GPS Tracking Pragramy Conditions, which is monitored by SCPPPS..

Defendant most recently confinned by his signature that he was aware of these conditions and
understood them on April 6, 2022. On that date, he agreed, as Condition 2 of the GPS Tracking

Propram Conditions, that he would reside at 9 Dobbs St., Greenville, Sputh Carolina 29605.

o

IN'THE COURT OF GENERAL SESSIONS
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In Qetober 2022, the Greenville County Sheriff’s Office obtained warrants against
Defendant for Failing 1o Register as a Sex Offender (1% Offense) and Violating Residency
Limitations (1* Offense). According to information presented to the Court, Defendant was not
living at © Dobbs Street, and deputies relied upon the electronic monitoring information provided
to obtain those warrants. The Greenville County Sheriff's Office arrested Defendant on those
warrants on November 15, 2022, and he pled guilty to both charges on Fcbruary 9, 2023.

On February 28, 2023, Defendant filed this motion.

Legal Analysis

Defendant asserts that he should no longer be subject to electronic monitoring duc o morc
than ten years passing since he began to be electronicalty monitored. S.C. Code Ann. § 23-3-
S40(H) states i relevant part:

Ten years from the date the person Legins to be electronically monitored, the person

may petition the chiel administrative judge of the general sessions coun for the

county in which the person was ordered to be electronically monitored for an order

to be released from the electronic monitoring requirements of this section. ... If the

court finds thal there s clear and convincing evidence thai the person has complicd

with the terms and conditions of the electronic monitoring and that there is no

longer a need to efectronically monitor the person, itken the court may order the

person to be released from the clectronic monitoring requirements of this secton,
Defendant asserted that he has fully complied sith the texms and conditions and that there is no
need to monitor him.

The Court disagrees. Defendant pled guilty 1o a criminal charge of failing to register asa
sex offerder. The warzant to which he pled guilty asseried that he had moved away ffom the
address where he bad previously registered {9 Dobbs St) and had failed to notify the Greenville
County Sheriff*s Office, His guilty plea was an admission that he was not living at the address
provided as part of the GPS Tracking Program Conditions. By failing to reside at the given address

on the GPS Tracking Program Conditions, he violated the “terms and conditions of the electronic

monitoring.”

Frf
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Furthermare, Defendant has not provided any evidence that there is no longer a need to
electronically monitor him. As the moving party, Defendant has the burden to prove that there is
1o longer a need to monitor him. He did not introduce any testimony, aflidavits, reports, or any
other evidence indicating that there is no lonper the need 1o monitor him. On the contrary, the fact
that he was not residing at the address provided either to SCPPPS a3 part of the GPS Tracking
Program Conditions or the address provided for the Sex Offender Registry makes it clear that
continuing monitoring is needed.

THEREFORE,

IT 1S ORDERED that Defendant’s Petition for Releasc from Electronic Monitoring is

denied.

IT 1S SO ORDERED!

v
2D, 1y
Edward W. Miller
Presiding Judge

Greenville, Sguth Carolina
Date %/ qu S /2=
7 7

ot
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
)
COUNTY OF GREENVILLE } Daocket No.: 1998-GS8-23.04295 (F773492)
THE STATE,
DEFENDANT'S MOTION TO
RECONSIDER

V.
BERNARD JOSEPH JACKSON,

Defendant.

N Mt gl St Nt Nvt” Vs ik’ St vt

TO: XYLE THOMPSON, ATTORNEY FOR SOLICITOR'S OFFICE
MATTHEW C. BUCHANAN, ATTORNEY FOR PROBATION

COMES NOW Joseph Bernard Jackson ("Defendant”) by and through

undersigned counsel, who moves this Court to reconsider its Order filed April 17,

2023 (the "Order on Release from EM") and its Order filed April 3, 2023 (the “Order

Denying Reconsideration™), both of which were received by undersigned counsel on

April 27, 2023, via email from the Clerk of Court.
Defendant respectfully submits the following in support of this Motion to
Raconsider both the Order on Release from EM and the Order Denying

Reconsideration.

TIMELY FILING OF MOTION

A motion to reconsider must be served “no later than 10 days after receipt of
written notice of the entry of the order.” Defendant received written notice of both
orders via email from the Clerk of Court on April 27, 2023. This Motion is timely filed

on or before May 8, 2023,

! Pursuant to Rule 6{g) of the South Carolina Rules of Civil Procedure, the time period
for filing does not include the date of the event nor dees it count a weekend day as
the last day of the time period. May 7, 2023 is ten days from April 28, 2023, but is a
Sunday, making May 8, 2023, the proper final day for service.

1
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LEGAL ARGUMENT
At the hearing on March 17, 2023, the Court issued an oral ruling in which it

found that Defendant’s conviction for violations of the sex offender registry was a
violation of the terms and conditions of the electronic monitoring statute that barred
Defendant’s removal from the requirements of electronic monitoring pursuant $.C.
Code Aun. § 23-3-540(H). That conclusion was erroneous. Nonetheless, the Court's
oral ruling addressed this single issue which it treated as dispesitive of Defendant’s
petition. Consequently, the remaining issues were not ruled on and evidence was not
presented nor properly admitted through motion because the Court’s oral ruling
ended the hearing befors those additional issues were fully litigated. This too was
erronecus and warrants reconsideration of the orders.

Additionally, the Oxrder on Release from EM is inconsistent with the Court's
oral ruling. As offered by the solicitor in its proposed order and accepted hy the Court
in its written order, the written ruling conducts an analysis of the “GPS Tracking
Program Congditions” that the Court did not take up in the hearing nor include in its
oral ruling. This ruling is also based on documents neither offered mor properiy
admitted into evidencs. Leaft in this posture, the Order on Release from EM wilt have
been issued in violation of Defendant's right to due process, as Defendant did not
have the opportunity to present evidence of his own.2 This Iraves the Court's rulings
in a posture of being unsupported by an evidentiary recozd. The Court should,
therefore, reconsider theze rulings end hold a hearing to fully address the relevant

admissible evidence, law, and arguments.

2 Among the évidence Defendant would have presented in response to properly
admitted evidence from the State and in support of his defenss to assertions that he
changed his residence, was (and is) evidence that, during the time the State alleges
he changed his residence, Defendant was treated by Prisma Health for issues
stemming from diverticular dizease and resulting strictures of the sigmoid colon. The
freatment was extensive and spanned many days. This evidence, as well as other
evidence, would counter any evidence the State might zeek to properly admit and any
arguments it may make that Defendant changed his residence or that such a change
kad any bearing on Defendant's risk of reoffending.

2
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The Court made other additional rulings beyond its oral ruling from March 17,
2023, relying on the State’s assertions about evidence neither properly offered nor
admitted into evidence. For example, as discussed more fully balow, a close look at
the documents provided by the State (but neither marked nor admitted as exhibits)
shows Defendant was nof, as the State claimed, residing at 418 Virginia Avenue,
Greenville, SC, for 10 or more consecutive days as is required undar the Sex Offender
Repistry statute to be a viclation. Consequently, left in this posture, the Order on
Release from EM will have been issued in violation of Defendant's right to due process
and unsupported by an evidentiary record. The Court should, therefore, reconsider
these rulings and hold a hearing to fully address the relevant admissible evidenee,
law, and arguments.

Mereover, argument was not finalized on other issues raised by the parties and
the Court did not isaue an oral ruling on those issues but, as recommended by the
solicitor in its proposed order and accepted by the Court in its written ordex, the
written order does address ather issuas. However, the written order incompletely
addresses issues raised and does not address other issues implicated by both the law
and facts. Among the issues raised but neither fully heard nor complstely ruled on at
the hearing ars:

» Whether the State met its burden to present clear and convinging
avidence that it is reasonable under the Fourth Amendment to continue
to electronically monitor Mr, Jackson pursuant to State v. Ross, 423
S.C. 504 (2018);

» Whether the State mot s burden to presont clear and convincing
evidence Mr. Jackson poses a sufficient risk to re-offend that justifies
requiring him to continve to be electronically monitorad;

s« Whether the State met its burden to present clear and convincing

evidence that there is & need to continue to electronically monitor Mr.
Jackson; and
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e Whether the State had previously met its burden under Ross
sufficiently establishing it was reasonable to order Defendant to submit
to electronic momnitoring in the first place.

The Order on Release from EM does not fully or properly addxess these issues
and should be reconsidered, Otherwise, left in this posture, the Order on Release from
EMT will have been issued in violation of Defendant’s right to due process and
without support from an evidentiary record. The Court should, therefore, reconsider
these rulings and hold a hearing to fully address the relevant admissible evidence,

law, and arguments.

I. A conviction for viglating the Sex Offender Repistry

neval eI _remnved Icory 1€ L]
monitoring requirements of 8.C. Code Ann. § 23-3-
S40(H).

"The plain meaning of S.C. Code Ann. § 28-3-540(H) does not state that violating
the Sex Offender Registry is a bar to either petitioning for removal or being removed
from electronic monitoring. Section 23-3-540(H) does not Bay a person must have
complied with “this article” or with “the sex offonder statute” or any subsection in §§
23-3-400 through -555. The sole reference in §28-3-G40(H) to a person having
“complied” with any required terms and conditions is o “electronic monitoring.”
Consequently, the Court’s oral ruling that Defendant’s conviction for violating thg
Sax Offender Registry constituted a violation of the terms and conditions of electronie

monitoring was erroneous by the plain meaning of the statute.

Had the legislature wanted to include registry violations as a bar to removal
from electronic monitoring, it wounld have done so clearly as it did in other sections of _
§ 28-8-540. In other sections, when a violation of the sex offender registry was
relevant to electronic monitoring, the legislature referenced “this article” as a way of
clearly and specifically referencing registry violations or requirements. See §§ 23-3-
S840 (C), (D), (B), (7, () and (Q). In fact, the references to “this article” in
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511bpmaéraph (#1) are specifie references to the basis for being required to register as
a sex offender (as opposed to a restriction on being removed). However, the legizlature
did not use "this article” or any similar languape in setting the removal standard.
Instrad, as is discussed more fully below, the standard is a Fourth Amendment
totality of the circuunstances assessment of the reasonableness of moenitoring an
individual person and, thus, cannot be based on a singular violation of the sex
offender registry.

Respectfully, for these reasons, the Court should reconsider its ruling that
Defendant cannot be removed from electronic monitoring because of his failure to
register conviction, as this ruling is not supported by the plain language of the
statute.

Additionally, the Court ehould reconsidey its ruling bacause it does not satisfy
the safeguards and standards of the Fourth Amendment and relevant case law. A
court'’s automatic or mandatory order requiring a person submit to electronic
monitoring under S.C. Code Ann. § 23-3-540 is unconstitutional shen it is based
solely on being convicted of failing to registry as a sex offender because such a
conclusion does not satisfy the reasonableness requirements of the Fourth
Amendment. State v. Ross, 423 8.C. 504, 514-515 (2018) (citing Grady v. North
Caroling, 576 11.8. 306, 135 S.Ct. 1368, 191 L.Ed.2d4 459 (2016)). Put another way,
violating the sex offender registry cannot be the sole basis for determining someone
chould be electronically monitored under § 23-3-540 because there must be an
individualized determination as 1o the reasonableness of electronically monitoring
that person.

Ross concerned a similar scenario to this case (imposing menitoring on a sex
offender who had failed to register), where the State argued:

the auntomatic, mandatory reguirement of elecironic
monitoring—triggered by Ross's failure to register [as a sex
offender] in 2011—is reasonable under the Fourth
Amendment, and ‘the trial court in this case did not need
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to conduct an individual assessment of reasonableness to
order [Ross] to be electronically monitored.’

KRoss, 423 5.C. at 508-510. Our Supreme Court specifically rejected this argument. Id.
In doing =p, the Supreme Court highlighted that “a review of only the [electronic
monitoring] program itself is not an adequate review for reasonableness under the
Fourth Amendment.” Id.at 514.
' Additionally, the Supreme Court highlighteti several other important facts about
Mr. Ross's case it believed supported the meed for trial courts to meet the
reasonableness standard of the Fourth Amendment. Thase factors are substantively
identical to Mz. Jackson's case.
1. Like Mr. Ross, Dafondant is not currently under
supervision for probation or community supeyvision;
2. Like Mr. Ross, Defendant has not been convicted of any
sexual offenses since the gualifying conviction—which,
in both cases, was more than 20 years prior to the court
considering electronic monitoring; and
3. Like Mr. Ross, Defondant was convicted of failure to
register as a sex offender but the State failed to present
evidence of a risk to re-offend that made monitoring
reasonable under the Fourth Amendment.3
See Ross, 423 S.C. at 512.
Importantly, none of the above factors, alone, constitute the individualized
reasonableness inquiry reguired by the Fourth Amendment. See id. Still more

important, the Supreme Court was concerned with distinguishing these “technical”

3 The Supreme Court clearly distinguished between sexual offenses that indicate a
defendant’s future or current dangerousnoes from convictions it termed "technical”
violations such as failing to register as a sex offender, which it treated neither as a
new sex offense nor as a violation of the electronic monitoring statute itself. See Ross
at 512-515.
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violations (even terming them potentially “innocent”), that do not substantially
address the required roasonableness standard, from acting either as a bar to removal
or an automntic requirement to be electronically monitored. See id.

It is important to note that Defendant—again, like Mr. Ross—was placed on
electronic monitoring through a mandatory court order for a violation of supervision;
and, like in Mr. Ross’s case, the circuit court did not conduct an individualized
reasonahleness analysis before requiring Defeadant submit to electronic monitoring.
See id.507-508. The Court, therefore, is not operating with an already existing record
that electronically monitoring Defendant is reasonable under the Fourth
Ameéndment. Indeed, applying the Ross standard to the record in Defendant’s case,
the cireuit court wonld not have had sufficient evidence to find “electronic monitoring
would not be an unreasonable search based on the totality of the circumstances
presented in [Defendant’s] individual casé." Id. at 516.% Just as in 2007, today,
Defendant-does not pose a high risk of reoffending® and it is unreasonable under the
Fourth Amendment to continue to menitor him. As noted above, Defendant did nat
have an opportunity to fully present or address this issue at the March 17* hearing
because the oral ruling ended the hearing before the State presented admissible

evidence for consideration.

4 The timing of when the original order to be monitored was issued is not relevant to
the requirement of conducting a reasonableness analysis. In Ross, the order for
mandatory monitering was issued in 2011 and his challenge was made § years later,
Similarly, in State v. Mitchell, 427 S.C. 220 (Ct. App. 2019), the original order for
Mitchell to be monitored was issued in 2011, and despite the trial court not having
“the benefit of Foss,” the Court of Appeals “nevertheless freversed] the electronic
monitoring order and [remanded] so that a Fourth Amendment inquiry [could] occur.”
Id. at 222.

3A "likelihood of re-offending lies at the core” of the statutory scheme set up by the
legislature through both the sex offender registry and the electronic monitoring
statute. This is a standard that must be met by the State. Ross, at 514 (quoting State
v. Dykes, 403 8.C. 4989, 507 (2013)).
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In 2007, the State failed o present evidence that eleetronically monitoring
Defendant under § 23-3-540 met the Fourth Amendment’s safoguards and standards
against an unreasenable search. Presently, that same. -electronic monitoring
continues to be an unreasonable search under the Fourth Amendment warranting,

among other reasons, his removal from monitoring under § 23-3-540.

I). In the current pmtu re of tlm eama, tlm written Ordor on

elense from EM is issue iolation efenda

gnght to due process and is not supporied hy an
evidentiary record,

The March 17t hearing was ended after the Court's singular oral ruling
regarding Defendant’s convietion, as discussed above. However, the written Order on
Release from EM (1) changes the oral ruling and (2) makes additional rulings that
were either not addressed or not fully addressed, and that are not supported by
. properly admitted evidence. The Court's oral Iﬁ]ing solsly addressed the conviction
and its implication on petitioning for removal fromn clectronic monitoring. The written
order, however, conducts a different analysis, relying on evidence not properly
present or admitted, and draws a different conclusion,

The order, as written, makes a factual determination about compliance with
the electronic monitoring terms and conditions. Howsver, the oral ruling was a legal
conclusion that violating a different statute was also violating § 23-3-540, As such,
the posture of these differing rulings deprives Defendant of his right to due process.

Additionally, to the extent the written ruling includes facts or bases its rulings
on those facts, it does so without an evidentiary record of support. Tha State provided
the Court and Defendant with a packet of documents at the hearing. However, the
State neither marked the packet nor any individual document as an exhibit and did
not offer the packet or individual documents into evidence. Perhaps the State
intended to and the Court’s oral ruling, treated as a threshold to the petition,
prevented the State from doing what it intended. Nevertheless, the packet was not
marked, offered, or properly admitted into evidence. It remained, at best, items to be

8
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marked for identification purposes. In fact, though, the items were never admitied
into evidence. Therefore, the Court’s reliance on the State's packet is improper in the
case’s current posture,

Relying on documents not properly admitted into evidence prejudiced
Defendant. The conclugion Defendant, in fact, changed his residence iz drawn from
hearsay police reports, hearsay warrants, and other documents lacking in foundation
for admissibility. Moreover, the conclusions drawn from the packet of not-admitted-
documents arc unsupported by the documents themselves. Case in point, these
documents supposedly show Defendant was living at 416 Virginia Avenue rather
than 9 Dobbs Street. Yet, these documents do not show 10 or more consecutive days
where Defendant was at 416 Virginia Avenue as required under § 23-3-460(D). This
one example is sufficient for the Court o reconsider its reliance on the State's
documents; and it highlights that a due process violation will be left in this case if the
written rulings are not reconsidered in light of a full hearing with properly admitted
evidence: .

The Court also ruled Defendant has the burden to prove there is no longer a
nced to monitor bim becaunse he is the moving party. Respectfully, this issue was not
fully addressed at the hearing and, more importantly, is incorrect. While § 23-3-
540(H) does make consideration of the need to continue to monitor Defendant a part
of the Court’s standard of review, the statute does pot place that burden on the
petitioner. Furthermore, none of the reported cases analyzing § 23-3-540 and
electronic monitoring removal as a legal and constitutional issue have held petitioner
bears the burden. See State v, Dykes, 403 8.C. 499 (2018); Ross, supra; State v.
Mitchell, 427 S.C, 220 (2019); Staie v. Nation, 408 S.C. 504 (2018); and In the Interest
of Justin B., 419 8.C. 576 (2017), cert. denies 138 8.Ct. 483 (2017). To the contrary,
these cases all address the legal issues swrrounding removal with the State bearing
the burden of proof when it is seeking to have a court order an initial submigsion or
a continued submission to electronic monitoring. This is especially true after the Ross
opinion, as that opinion adopts the Supreme Couri of the United State's Fourth

0
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Amendment analysis required under Grady v. Nerth Carolina, 575 U.8. 306, 135
5.Ct. 1368, 191 L.Ed.2d 459 (2015).

This case does not have to remain in its current posture. A full svidentiary
hearing would provide the Court the opportunity to fully and properly address both
the factual and Jegal issues of this case and to correct any exrors of lasy and fact.

CONCLUSION

Respectfully, for the above-stated reasons as well as any other reasons which

may appear just and fair, the Court should reconsider its Order on Relerse from EM
and grant Defoendant a full hearing on his petition to be removed from electronic
‘monitoring, including the reasonableness of continuing to electronically monitor him
pursuant to 8.0, Code § 23-3-540.
Respec gulymitte
T PAD AHAM & LANEY, P.A.

Christopher D‘gﬁalm[gt BahMNo. 70522)
Post Office Box 1509
QGreenville, South Caroling 29602
Divect: 864-662-4652
Fax: 864-282-5947
CSealzo@twrnerpadeet.com

Greenville, South Carolina

May 5, 2023 ATTORNEYS FOR DEFENDANT
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STATE OF SOUTH CAROLINA )  INTHE COURT OF GENERAL SESSIONS
) THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE ) g 8
Indictment 1998-G5-23-04295  Zx
State of South Carolina ) Warrant F773492 g
' ) -
Vs ) STATE’S RETURN TQ %g
) DEFENDANT™S MOTION TO 23
) RECONSIDER R
Bernard Joseph Juckson, ) n
)
Defendant }
)‘

The State submits this return 10 Defendant’s Motion to Reconsider (hereinafler “Motion™)
iz Connt’s Order Gled on Aptil 17,2023 {beseinafier “Onbes™) denying Defendant's Patition fux
Release from Electronic Monitering (hereinafier “Petition™) and asks the Court fo deny the
Motion'.

The Defendant raisés several arpuments in ifs motion. They can genémll}' be grouped into
three categories of arguments: failure to have a full evidentiary hearing; order not supported by
evidence and hearing: and State failing to prove that Defendant should be subject to electronic
monitoring.

Tailure to Have Full Hearing

Defendant argues he did not receive a full evidentiary hearing on the Petition prior to the

Court issving its Order. The State’s position is that Defendant had a hearing and had the

opportunity to preseat any evidence that he wished to present.

! Defondant's Motion alse lits a second order of this Court that it asks the Coudt to reconsider, an
order denying a first motion 1o reconsider filed prior to the Order of April 17, 2023, being entered.
The Court denicd that first motion to reconsider without prejudice as being filed prematurely. In
his current Motion, Defendant references the first motion 1o reconsider only in the opening
paragraphs and then never again in the ten pages that follow, apparemily abandoning any argument
related to the order denying the premature motion.
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Defendant filed the Petition on February 28, 2023, and asked for a hearing. Per the Chief
Admigistrative Judge, this matier was set for hearing on the nexi gvailable hearing docket, which
was March 17, 2023. At the hearing, Delendant had the opportunity to present any evidence,
testimony, and argument ip the Court he wished. Defendant never once indicated to the Court that
he had any witnesses he wished to have testify, he did not submit any materials 1o she Court for
review, and he failed to introduce any evidence. Defendant never indicated that he wished 10 speak
or fcstify under cath, Defendant concluded his presentation to the Court and essentially rested
PIIOT 10 the State having an opposimity 1o tespond.

Defendant, as the petitioner, had the burden to prove 1o the Court that he was cligible for
release from electronic monitoring. Gencrally, 2 party seeking reliel has the burden of proof
regarding their own motion or other submission, 8ge, £.5. Witburp v. Withwm, 403 S.C. 372,382,
743 S.E.2d 734, 740 (2013) (“A party claiming an equitablc interest in property upon divoree bears
the burden of proving the property is marital.™y; Alvlulia v. §. Bank, No. 2019-001142, 2023 WL,
2939265, at #3 (S5.C. C1. App. Apr. 12, 2023) (1t is well-sctticd that the party sccking 10 invoke
personal jurisdiction over a nonresident defendant via our long-anm stetute bears thc burden of
proving the cxistence of personal jurisdiction.”’); McChug v, Deaton, 380 8.C, 563, 575, 671
S.E2d §7, 94 (Ct. App. 2008), aff'd, 395 5.C. §5, 716 S.E.2d 8§87 (2011) (A party meking a
motion under Rule 60(b) has the burden ol presenting evidence proving the facts cssential 1o entitle
him to relicf.”); Bennctt v, fovs. Title Ins. Co., 370 5.C. 578, 588, 635 S.E.2d 649, 654 (Ct. App.
2006) (“The party secking summary judgment has the burden of clearly establishing the absence
of a genuine issue of matesal fact.”),

- In his own Petilion, Defendant stated that, “the Court may releasc a person from the
monitofing requirefmeats upon proof by "clear and convincing evideace” the person has "complied

with the terms and conditions of the electronic mopitoring and there is no longer a need 1o
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electronically monitor the person.” S.C. Codc § 23-3-540(H)." (Petition, § 7). He clearly
recopnized af the time he filed his Petition that he wowld bave to prove thet e complied with the
terms of electronic monitoring and prove that there: was no longer a need for electronic menitoring,
as he made assertions supporting that understanding throughout the remainder of the Petition.

Clearly, the State is not going to present evidence that Defendant should be released from
monitoring, so that burden falls on Defendany. Defendant failed to present any evidence at the
hearing, £ailed to notify the Count that he:had or wished to present evidence to the Court at the
hearing, and failed to note on the recond after the Court had ruled that he had evidence andfor
witnesses he had not had the oppottunity ta present.

Order not Supported by Evidence and Hearing

Defendant alleges 1hat the Onder was not consistent with the oral ruling of the Cowrt. He
further alleges that the Order was ot supported by any evidence or information presented by the
State.

Accoxding to Defendant, the Cotrt s limited in the Order to the one ground referenced by
the Court at the hearing for denying the Petition and not any additional or other grounds that the
Court determined were felevant. However, this argument is contzary to case kaw. In Sowk
Caroling, after a judge issucs an oral ruling in a matter, that judge retains discrelion to change his
mind until e eaters a written order, See Ford v, Siate Fihigs Comunn. 344 S.C. 642, 545 S.E.2d
821 (2001). “It is well settled that a judge is not bound by a prior oral rulipg and may issue a

written order which is in conflict with the oral ruling.” Corbin v, Kohler Co., 351 8.C. 613, 621,

571 8.E24 92, 97 (CL App. 2002) (quoting Badeaux v, Davis, 337 S.C. 195, 204, 522 S.E.2d 835,
839 (Ce. App. 1999)). If a written order conflicts with s prior oral ruling, the writlen onder in
controlling. Sec T'ame v. Baby Doy Loviy, 333 S.C. 221, 508 8. E.2d 590 (C1. App. 1998). The

fuct that the Ocder includad additional holdings different or beyond what the Count stated orally at
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the hearing is without consequence. A judge is allowed 10 expand on or even change its oral
rulings in a wiitten order, This is why Defendant’s eatlier motion for reconsideration was
premature; the Court had not entered a written ruling and was sl determining what the fina! order
of the Court wontd be,

Defendant also alleges thal there was no evidentiary support for the Court’s ruling.
Specifically, be aaserts that the Coun relied on indormemion fhe State Tailed Yo inroduce into
evidence. The inforpmtion the State submitted, aitached as Exhibit A to this Returp, contained
primarily publicly available filed documents or forms that are commmon 1o the Department of
Probation, Parole, and Pardon Services and were famifiar to the Court. Whilc the State did not
formally introduce the exhibits into cvidence at the hearing, Defendant, whose attomey bad the
opporiunily 10 review the State’s documents before the hearing began, failed to object to the Court
revicwing those or laking those into consideration. Thercfore, Defendant waived any objection he
may have had to those documeats being used as part of the hearing on the Petition.

Furthermore, e Sipte nofes thed South Coroling Rules of Bvidente Rule 110M{d(3)
renders the Rules of Evidence inapplicable for various hearings conducted in General Scssions
matters. To the extent the hearing on Defendant’s Petition fell into one of those categories, the.
Rules of Evidence would not apply.

Many of the arguments contained in Defendant’s Motion reference the State failing to
prove various elements by clear and convincing evidence. As previously siated, Defendant as the
petitioning party had the burden to prove that he was entitled 10 the relicf sought in the Pelition,
Defendant’s altempts to flip tke burden is without evidentiary legal support. His argnments would
suggest a criminal defendant has the burden to prove that he is not guilty, or civil defendant would

have the burden to prove she is rot liable to a plaintiff,
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Order not Sapported by Law

Defendant’s third category of arguments deal with whether the Jaw sufpoﬂs the Court’s
findings.

Defendant srgues that the Count's reliance (a1 the hearing and in the oral ruling) on
Defendant’s guiity plea to Failure to Register a5 a Scx Offender was not sufficient to find that
Defendant bas failed to comply with the terms of elcetronic monitoring. However, the State’s
argument at the hearing waes not that the conviction for failing to register was itsclf prima facie
evidence of failing o comply with the terms of the clectronic moniloring. The State argued that -
the. facts contained in the warrant (that Defendant was not living at the address where he had
previously registered) to which Defendant plad guilty (thus admitting 1he facts set forth in the
warrant) were facts sufficient to §how that Defendant had not complicd with the terms of electronic
monitoring (which inclnded a provision that the Defendant had to reside 2t the provided address).
Even though the State did not have the burden to prove anything, such cvidence was sufficient to
make elear that Defendant conld not meet his burden that he had complied.

Defondant sperds 2 presd desd of hiz Botion wpuing thn the Stae failed 1o prove
Defendant should have to continue on electronic monitoring or that he shiould even be subject to
electronic monitoring. To the extent thal Defendant argues be should not even be subject 1o
monitoring, Judge Charles B. Simmons, Jr., ordered Defendant to begin electronic monitoring in
2007. Defendant did ot appeat or viherwise chalienge thay ruling at the time and has no? attacked
or challenged the muling sirce thet time, In fact, Defendant’s Petition does not even claim that
Defendant was wrongfully ordered to begin electronic monitoring in 2007. Defendant has never
sought a ruling that he should not be subject to electronic moniloring until ke filed this Motion.

Defendant frequently refers to State v, Roas. 423 S5.C. 504, 815 S.E.2d 754 {3018), to

support his argument that the State has not shown that Defendant should be subject 1o monitoring.
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He makes numerous comparisons to between Ross and himself. However, none of the references
10 Ross should have any bearing on the outcome of this matter. Rass dealt with a challenge 1o the
initial order of lifetime clectronic monitoring impesed on 4 sex offender. Defendan, on the other
hand, hss been subject to monitoring for fourteen years. In B_D_';i the State had ithe burden of proof
to show that Ress should be subject to monitoring. 1n the instant matier, the State bas previousty
met that burden as to Defendant. Ross dealt with an individual ordered to begin monitoring
following a conviction for a failure to register, whareas Defendant was on community supervision,
was subjeet 1o warmantless zeach s pant of thet supervision, mnd ¥ivlaicd the terms of his
supervision prior to the order for monitoring. Decfendant’s eollateral attack on the unappealed
order from 2007 is without merit and has no bearing on whether Defendani can now meet his
burden with regand to being teleased frora wonitoring.
Conclusion
Bascd on the above, the State believes the Court should deny Defendant’s Motion to

Reconsider. The State further believes that no further hearing is necessary for the Court to rule on

the Motion,

Respecifully submitted,

Thirteenth Jodicial Circuit Solicitor's Office

Y77 —

M. Kyle Thgmpson/(568283)
General C 1

303 East North Street, Suite 325
Greenville, SC 29601
£64.467-8647
kythompson@greenvillecoumty.org

May 15, 2023
Greenville, Sonth Carolina
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i)
) .

FORM 3z (12/8D)

STATE OF SOUTH CAROLINA ) INDICTMENMT I'OR

COUNTY OF_GREENVILLE ] CRIHINAL SEXUAL CONDUCT WITH A MINOR

SECOND DBEGRER

Al a Court of Gencral Sessions, convencd on____Seatepber 22, 1668

the Grand Jatrors of Greenvilie County present ugon sheis oathy:

COUNT ONE -~ CRUMINAL SE AWATH A MINORSECOND DYGREE

Thot BERNARD I0SEPD JACKSOR did in Greenvilie County on or about May 25, 1998, did
commit a sexual battery, to wit: seapal intercourse an 8.0, a thirteen year ¢ld female, This is in

 violafion f South Carotiaa Code of Laws §16-03-0655.

Against the peace and dignily of 1he State, and contrary 1o the statute jn such case made and

SOLICITOR

nrouided.
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SSN: i )
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Sm: }
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IN THE COU) OF GENERAL SESSIONS
INDICTMENT/CASES:

_OAPes. 2D - 4295

ASWE: E 11=4497.
Date of Offenise; =-2%-9¢ N

8.C.Codt §: _p~ B-55
CDR Code #: _fl’__af_ﬁlf_ﬁ.tp

SENTENCE
‘EG'LEA OTRIAL
#s [J CONVICTED OF o KPLEADS

A Minor

T0: SC 24 Dagee e
inﬁumaonarg_'w 3 w055 >
£] NON-VIOLENT %wm.}:m

of the 8.C, Code of Laws, bearing CDR Code #_O IZ / fl ;] L2
{0 SERIOUS

MOST SERIQUS  [J17-25.45

The charge ks: Indicted, [ Lesser Inclnded Offtmse, T Defendant Waives Presentmen to Grand Jury.

The plea is: ZE¥Vithout Negotiations or Recommendation, D ‘isgn!ia’tcd Sertence, I Recommendarion by the Sate.
Solicitor Dcfemimt Attorney #5r Defeng W j

WITEREFORE, the Deferds tisgonurited 1 e B State Department of Corrections, [ County Detedtion Center,

for adelerminate term of (Ll 'years or [Junder the Yoothfal Offender Act not 1o excesd FORrS

ardfor to pay = fine of § ; provided that upon the service of days/monthe/vears andlor payment l

of § : plus costs and assesaments as gpplicable®; the balance is suspended with probation for |

monthsfyears and sebject b South Carolina Departanent of Probation, Parok: and Pardon Services standnrd eondisions of

probation, whith are meorporated by reference,
[ The Defirdan: is to be given credi( for

67" CONCURRENT or

days/months juil time.

[ CONSECUTIVE 10 scnieoce on:

SPECIAL CONDITIONS:

ARESTITUTION [0 Heard, 0 Waived, [J Ordered

PTUP
days'howrs Public Service Employment

Total: $ Plus 2095 fee § O CED
Hayment Temns: ————
Dset by SCDPPPS Attend Voc Rehab. or Job Corps
May serve W/E beginming
Recinient: Substance Abuse Cuumling
’ Ramiom DrupfAtcoho) Testing
S FIE et s Fine mzy be pd. in cqual, consecutive weekly/monthly
§ 14.1-206 - AsseSSlrLents wo% ................. 5 _ pmts, of § begmnmg
L A R ——— s .00 s paid to Pubfic Defender Fund,
{Excepiinrs: See § 14-1211) Otz
§56-5-2095 (DUB...ocsuesenioemeorasissssssasoeren
Cotenty (356).... 5__*;-.-3;QD
TOTAL 2104
k- AZHRESIDING SUDCE o D \69_93‘5_—
Ctexk of Court/Deputy Cle: . fulge Code: Y A3
Stmence Date; z,{é—-/ - ?; -
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Scuth Carolina Pepartmont of Probation, FParole and Pardon Services
Globhal Pesificniag Satelite Systam Tracking Propram

8,
10..

GPS Tracking Program Conditions

Y will iEport In persen to the South Careling Department of Probation, Paro'e and Pardon Samvices effice on
the day of my sentpncing or reteasse and thereafter as instnscled by the Depariment:

Upon my senencing or rolease, | will reside at the fo¥owing eddress:

Horoohner's Nzme: — § ——
ain. A_Dobh St , Groenviiy 3¢ 24605
Tetoghans Nmber, e st T4 i 37/

| will maintain a valid sddress with the Department and with the Sheriffs Office in the county of my residence.

Fucther, | ehall alon Sgens of the Department 1o VISR mo i my home, at my place of emptoyment, or
elsawhete, gt any tima,

) acknoviedge that GPS Tracking requires £ellular or landEna telephene caverane and Sgree ko install

necessary equipment/service at my residence (o meet $hls requirement, i diretled by Agents of the
Department.

I will net leave the Slate of Sould Caroling without nolificatian to the Dapartment befora my departura.

i will immedialely conlacd the Department, if | 8m ever asrested or geestioned by 8 aw enforcement official
for any teason whotsonver. : . .

| will abide by all mainlansnce reguirements o enswre the GPS equipaant functions properly &3 dirgrted.

| will comply with the GPS Tracking condiions s set forth in the GPS Program - Participant Rules
Acknywledgmant grd Agrzemant

| will ;mmegiolely sespond 10 any System alerls of contatts by my Agent
wil poy all fees reloted bo GPS es dirgsted.

1 have read, or had read te me, the akeve cénditions and | understand their meaning. 1 hove received a copy o
theso congitions, | understand that theso teons 2nd conditiens are being Impozed by the Scauth Carolina Depariment
of Probation, Perole and Parden Seniees purseant to Section 23-3-540 (1) ¢! the South Corolina Code, ard that
gny wElulfl violation of these terms drd eonditions 5 a feleny and. upon coavicton, may result iz 2 Sentense of up
to ten (10) yesars impriconinent, ’

. B!‘

fienda’s Sigaaturd’ Dale  Agenl&p

Tosephy B>, Jaks 3 Shtbin Ve

Offendes Name (printed) Agani Name (printed)

0.6,

3ROZUYLt

SID N2,

Fom 1430 Rovien A - Revidon Dals Arsrch 29, 2018
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Scuth Garaiina Depsrtment of Proh on, Rarciy and Pardon Senices
GPS Program - Participant Rules Acxnowedgmont and Agrsoment

Fatura ip mmply'fwhh tho follewing conditens may resul in aviolstisn and you may ke dunlenged to a torm of Incorceration::
1. 1wl notdamper with tha GPS pauipmaent i eny ranner.

2. jfthe agefd places equipment in iy residencs, 1will nol discornart or mave the GPS eqtipment taless | am appraved to do £o.

3 1l ehine Yo oYEpMEA 1D 1oss Than wo hours every day, o as Instrpeled,

4. 1wi) ubelt sehedules for npprave) Io my Agent.

. 1% abew Prokation sng Parls Agenis t2 Inspest the eqipment &t any Sime,

8. 1acknswiedpe thatinlentons) damape to the GPS squipinont mpy result in a felony coaviction of 2 fina of nol move than $5,000,00
of notmiorg then fivo yeers. 1 epreo to fake respenshillily ond care of the equipment.

7. 1wRl oot intertiopaty block the GPS componem, ot eodpman. }

8. lackrowlzdgo thatif om indoons I may be instructed to 5o cutside and a8qulrs BPS,

0. Jwill foilow alt estoblished GRS Program fules antl schedules.  Fafiura 10 do s may resullin s yvictatien.

1014 mol {miter v Wraa are defined Yoo oiMinils [exclusion 20nes). Entering an exclusion 2one may nesut in te fssuaneo of
# warmanl for my dmest.

11,1 receive a message on the unit, | will follow tholnstnuctions ss drecled.  Wunabie 1 conthvmy 2gred, Lwil es) e Dpaniments
GPS Dpefatians Conter ol 1-800-263-7461,

12.1 agree bo pay aXt [oos associated with GFS, which may kxiuda a supenision fee and monfodng feo.

13.1 9gree tofehin all wyrpmand zaed (o wRwhen instrodied 1o 60 3o by U Agernt.

] ]
Hompewnars Mexv: ,39 Tarfions See

Address; Mﬁéf_s X, Grefnw’[u r G { a8 z‘p _g‘
Toleghona Numbor. F0L =431 =213

14, | stdnowladge that during Umes of 81 emerpency | will go 10 o shelter dazignated by SCOPPPS when the bies) evocyation
ndleats glven. fwil also have an omengency plan i plase wih iy Agend 2 eatsbiizh a asoonitary cezidznia.

8. 1agroe that any dala crinfoamaten gathered or recorded by my Depanment lesved GRS equipmant shall be agmissibia es
vvidence in eny hiaiing coneendng the volalion of he cindions of my suponvision, criming) aeion bought sgalts! me
pursant £o Seelion 23-3-540 P4) of e Seutly Caralns Sode, oF Ny nes rirdns charg,

Ingiusion Zans Sehecuts (i applivalia) » Tima porfed Mol Ofencior may be swsy fom fas'dance 7 _
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Sheriff

Hobazt Laviy
Greenville County Sherdff's Office

April 21, 2022

South Carclina Sex Offender Registry Rasidency Restriction Notification f Reglstesing with False Information,
Mr. Barnard Joseph Jockson,

Efective February 14, 2011 and pursuan? te Sectinn 23-3-535{3) of the 5C Cade of Low any person who has been
convicted of certaty offenses, induding Criminal Sexval Corduct with a Minay, wil! Be prohibited from living

within 1,000 feer of the agarest preperyy ins of tha: premises of = sthooh, daycare Faciity, children's recreational
facility, park er public playground,

Additionally, Section 23-3-475 of the 5C Code of Law makes it unlawdil for angone to knowingly provide fotse
infermation when r@gistering 85 an offendar,

it has come to my attention that you are aptyently Eving 28 236 Virginta fwe., BreeniDe ST 25611 which Flis
within 1,000 feet ofthe property ling of Shorless foe Jackson Park, thus making you In violatign of Section
23-3-535[4) of the 5C Code of Law.

Moreoves, you are currently registered at 9 Dobbs 51, Greenville, ST 20605, We have conducted on inteasive
investigaticn and have dotermined you do not dive at 3 Dobbs St and rarely spend your time thure, making you
5o invidlayion of S2¢tion 23-3.375 ot the. 5¢ Code of Law.

This l2teer is to officially notify you that you ore in violation ¢f 5€ Code of Low sectiens

23-3-525(4) and 23-3-473, in order to remady this situation, you are toimmediately move from 216 Visginia
Avenue, Failure to do s instructad will result in the Greenwiliz County Sharilf's Office seeking warrants for your
arredt on both counts.

I am aware of pravious correspondence concerning this matter and that there has been some cenfusion,
however, tris better should dledr up any confusion you may have aver whare yoo are ollowaé by baw to Yive.
Additicnally, we will not be commurnicating with anyonr other than you regarding this mateer;:

Registry Coordinatar Linda Romaz will not B¢ available to discuss this with you. Should you bave any questipns,
you con reath me at the number below.

Serpeant 7.5, Adams

Greenville County Sheriff's Office
Specialized Investigations Division
364-612-0401 (O)
tisdams@greenvillecounty. org,
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errorist Affiliarion: Mot Terrorist related
Hate Group Affiliation: Mot Hateé Group related
Latitude: 34.834752 Longitude: -82.409117

e o T s o i e o o e e e e . -

CHARGE: Sex offender Registery Violation, fail to register 1st. WARRANT #:
2022A2310100436 , . ) i _

CHARGE: Sox offender violation of Residency Limitation 18T WARRANT #:; 2022A2310100437
1 STATE/NUMBER: 5CA0D3274056 DOB: 1171771963

Narrative:

on 10/18/2022, I received a eall from aAgent Merritt with the South Carolina Department of
probation, Parole and Parden Services jn reference to Bernard Joseph 3ackson. -

4r. Jackson was convicted of criminal sexval conduct with Minors 2nd an £4/02/15599.

erefore, he 1s mandated by south carolina Code of Law %o maintain registration with the
south Carolinz Sex offender Registry, Mr. Jacksen last registered on 0B/23/2022. puring this
registration, Mr. Jackson vas told that 1f he moves his address that he has three days to
repart_the move to the Greemville County Sheri€f’s offties. Mr. lacksan nlzo Signed and
initialed the Sex offender Information form that exp’lain$ the Taws_of the Sex Offender
Registry. Mr. Jackson then signed and was given a copy of his appointment sheet that alsn
stayes that if he moves his address that he has three business days to change his address
rith the Greenville county sheri¥f s office. Mr. Jackson also was advised thar could not
Mve within g 1000t of A restricted place.

SAILVHHYN

gent Merritt advised me that Mr. Jackson was not stayinp at his registered address. Agent
reitt advised me that Mr. Jackson would not come in at his appointed time and that he
dvised her he wias ip the hospjtal. However, aAgent Merritt _advised me that she pulled Mr.
lacksons Gps points from his ankle monitor and ke was not in the hospital. Agent merritt
lea stated (hat <he yias able €0 see from the points on Bis moritor Thar wr. dackson is not
liv-inE_]at his registered address. At that time, Agent Mersitt called me to report the

possible Sex Offender Registry violation.
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Afeer speaking with Agent Merritt, 71 officially requested a copy of mr, Jacksons GPS points
_[fro= 30/07/2022 to 10/1B/2022. After reviewing the points, X meticed that Mr. Jackson only

spend 14 hours and 31 minutes at his registered address for that time peried. However, Nr,

Tackson spend 137 hours and 15 erinutes at 216 virginia Ave.

n 01/21/2022 Mr.Jackson was advised that he was not allewed to Tive at 216 virginla Ave.
due to the address being within 1000fr of a gark, Sgt. Adams completed a_letter advising Mr.
Jackéon that he could not live at 216 Virginia Ave. due to the address violating the 1000ft
law and I persepally bkand delvered the letter to him. I alzo read the letter to him.

In addition to the two aforemention=d locarfons, 1 alse noted thar Mr, Jackson spent 32
cors and 58 minutes at Greenville Wemdrdal pospital {GMH). After being at GMM, Mr. Jacksen
stqyed at 3 Schroder ct. pied=ont, sc 29687 for 40 Hours 43 Minutes

par south Carelina Code of Law section 23-3-460 (D) a “temporary address™ or "residence”
means the locarion of the individual's howe or ofher place where the person habitealily lives
or resides, or where the person lives or resides for a peried of ten or more copsecutive
days. For the purqqses of this subsection, "habitually lives or resides” means lacations at
which the person lives with soze regularity. out of a 10 day period (230 hours), Mr. Jackson
has pot lived at his register address with any regularity but has Tive

I _ at 216 vippinia ave,
xith some regularity, based upon the points of his 6PS monitor.

JAILYAHYN

sefore presenting the case to Judge Fisher, I noticed the Sex offender office had a
different nane then what is Jisted first on his c¢rizinal history. The sex offender Office
has the pame ac Becnard laseph Jackson and the criminal Bistory hasd the name as fsrnard ).
Jackson. At that time, I examined Mr, Jacksons DMV and 1D pack. Mr, Jacksons DMV has his
name listed as Joseph Berard Jacksen and the 10 pack has his pame 1isred as Joseph Beraard
Jackson. Mr. Jackson has breen arrested under 3all the above pames. However, I believe Mr.
Jackscns real parme to be Joseph Benard Jackson because his piY dates back to 1991,

sincg Mr. Jacksen woved his_address withour nati_-f)'in% Ltaw enforcement within the three
tosiness days end has been Viving within a resteitied area, Y presented the facts of this
case to Jud¥e Fisher and Judge Fisher issued warrant 2022&'!3_10100436 fsr Failure to Register

as a Stx Offender and 2022A2310100437 for Limitation on Places of Residence of certain Sex
offenders .
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After I obtained the warrant, I placed the wareant in the warrant office to be served.
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West Greenville Summary Court

CASE HISTORY FOR CASE 2022A2310100436
Tha State of South Caiplina VB JJestph Bennrd Jackson

FILED DATE: 11185022 CASE TYPE:CR ETATUS: Dispaset
INDICFMENT NUMBER: ASSINED JULGE: Fiaher, Darr=1 Scott
BISPOSTON JUDGE: Fishef, Darel Scott
ARRESTING AGINCY: Grenvilo County Sharifis Ofce
CASE PARTIES:

Dafendan! Jackson, Joseph Benard
8 Dokhs S, Greenvillo, SC 25605-3958

Qticer Rosier, Christophar 4

3 Moges Street, Gresnviliz, $C 2BSD1- CERTIFIED Copv

Bond Ently Jackson, Jozeph Berand

~ DARRELL FISHER, JunGE
5 Dobbs §, Greonville, 8C 25505-3950

Witess BMenitt, Efzabeln
350 Halten Rd Suite 100, Greenville, SC 29607

CASE HISTORY FOR CASE 2022A23101004385 -

Jacksan, Joseph Benard Age: 59 oo ﬁ
9 Dobbs St DL DD4274055 BSN;
Greemilllo, SC 288053558
CHARGE ] VIOL, DATE DISPOSITION DISP. DATE
2506 Sex/ Sox Offendc Rogitey Viclation, fallte 102472022 Guilyy Beneh Trin) Credit Tie 272003
register = I3t pffenss Served
COST ORIGINAL BALAKCE DUE DISBURSED  PAY PRIORITY
Charge; Sex/ Sex Dﬁcndar Reglstry Viclalien, fail to register - 1st ofiense
Finga to General Fu I0.00 50.00 $0.00 +}:1:)
Victim Services Asm 3800139575783 060 0.04 a5 899
Victim Comviction Surcharpe $160 7822 oo 0.00 0,60 09
Lew Enforcement Funding Surcharge & 0.00 0.00 0.00 ECE]
State Assesgment 0.00 0.Cco ‘D.0C riste]
R T Totak: o 50—6{; - sb.no £0.00 - T
DATE TiME EVENT DESCRIFTION
sz 930FM | Cthwmt:“Boml Hearing ners e 1 ream e ——

nnmozz 9'33 PM

Filing recardsd: Bond Copment To Notes  Sereen

- gy —

1114565 "0 AM_ Bond 3 wos setin the amount of D by Pedzn, Seldon T o
1505 1200 AN RLOWDERN reeonded the foliowing Cace Note: yuwmm WITHIN 24 HOURS OF RELEASE _
W03 1300 MM MHAAYES recordsd ihe Tallowing Case Note: Restheduled Cans

WL 1200AM
Fant Cals: D3AGREE
PirlTime:  5:41493M
Requestod By: MHAYES

ngrmrdcd. An:hivzd Com Sl:mmnm

CaseHiztory.spt V6.1

)R A ) e e g a— -

CERTIFIED Copy
DARRELL FiSHER,

.

L L B Y.

Bago 10f2

UdGe
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West Gregnville Summary Court
CASE HISTORY FOR CASE 2022A2310960437
Tore Sigte of Ssuth Camlioa W3 -Jasaph Benezd Jackapn
FLED DATE: TINSZ02) CASETYPE: CR
IBICTIENT MUMBER: ASSIGNED SUDGE: $535er, Bane] Seotl
DBISFESINON JURGE: Fisher, Darol Seclt
RRRESTOVG AGENCY: Graemils County Shafits Diiica

STATUS: Dispopsd

CASE PARTIES:
Poferdant Jackson, Joseph Benard
. 9 Dobbs St, Greenvile, SC 20805-3558 _
Officer Rosler, Ghiiztopher 4 - CeRTIFIED COPY
4 Mogee Bwect, Greenyills, SC 29801- DARRELL FISHER, JUDGE

Bond Entlty Jacksen, Joseph Benosd
5 Dobbs 8, Greenville, SC 288053028

CASE HISTORY FOR CASE 2022A2390100437

Jackson, Joseph Benard Ager 58 BO3: 4
g Dcbbs St DLs: 004274028 S54; _

Greonvilla, 8C 26805-3958

CHARGE VIOL. DATE DISPOSITION DISP. DATE
k1771 Sex/ Sex Offepder Vielatin of Resid=ncy . 10242022 Oufly Berch Telal Credit Time 20972823
Limiatiore, o8 pffense Sanved
LURT ORIGINAL BALAKCE DUE DISBYRSED FAY PRICRITY
£harge: e/ Sex Oender Violatien of Residensy Limiiafons, 18t cifenss
Fne to General Fund $0.00 S0.00 8000 209
Wichm Fenices A S8,0013% /5,783 0.00 0.00 0.0 589
Virtim Cenviction Sutcharge $1007 52! 0.00 0.0 0.00 689
Lew Enforcement Furding Surcharge & 0.00 oo o.00 a08
Stale Assescmen| aca 13111 200 480
L B e ..s..l-:;omll e P Ll L T —p—" -ssol.o..o . e mw g m .--$D:5m- e _...-.-.. s“n.é . e —reemetmaneai/ B
DATE TNE EVENT DESCRIPTION

T30 930FM _ Court event; Bond Hedlog T L o
I!JISEDRZ CoaTRM I’lhng reaﬁré-«r.!: Bond Comm:m ot Nn!zs Sersan .
mlsrzm 12;60 A.M . Bond 4" wass.; m.ll:g.* ﬂmomy_q{p by Pcdm s:lduu 'I‘ e
(s, A0 BLOVTE teoonied e Rllowing Cote Yivie TAUST REOWSTER IO 24 HOURE OF RELERSE ~
1172372023 1200 AM . MHAYES recorded the following Cise Note: Rescheduled Cate
157202 “TAS0AM ~_Fiding recepdedk Archived Copn Symmors . T

msrzm “ZE0PM T Courtevent: Orunnnalfl}aﬂ‘cchrt e GERTIE[ED LOPY.emmree

ey L L N TR R LY PP}

U’-mﬁ'&?a . mmm Cmtr?M'ﬁmmIﬁMcw&ra s e s e LLF‘]SHEH' JUDGE™"

Py Data: QAME2023
Print Vime: oy iy Casaiision HLVE.1 Poge 10f2

— P
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Indictment 1998-(38-23-04295
F 7739 %2

Bemnard Joseph Jackson,

Defendant

STATE OF SOUTH CAROLINA ) INTHE COURT OF GENERAL SESSIONS
) THIRTEENTH JUDICIAL CIRCUIT =+
COUNTY OF GREENVILLE ) E’-g
]
State of South Carolina ) g §
) 5
vs. ) ORDER g %
) ' £
) 8
)
)
)
)

This matter was initiated by Petitioner’s Motion to Remove Electronic Menitoring. A
hearing was held on that Metion on March 17, 2023, Before the Court filed its written order on
the matter, Defendant filed a Motion to Reconsider on March 28. The Court denied Defendant’s
original Motion to Recansider Tor being premature and untimely, then filed its Order denying
Pelitioner’s Motion to Remove Electronic Monitoring (*Order”™) on April 17, 2023. On May 5,
2023, Defendant filed a second Motion to Reconsider (*Motion™) asking this Court to reconsider
its Ordcr. The Defendant also asked for a hearing on his Motion. On May 15, 2023, the State
hiled a Return to Defendant’s Motion (“Retum™) asking the Courl to deny the motion and not to
hold another hearing.

The Court bas revicwed the Mqtinn and the Remurn, Porsvant to Rule 29(a), SCRCrimP,
the Court determincs it is not necessary to set o hearing ta consider the cucrent pending Motion
and the Court rtles bascd on the submissions of the parties,

The Courl denies Defendant’s Motion. Defendant had an opportunity at the hearing on
March 17, 2023, 1o present whatever cvidence and testimony that he wished to present. As the

moving party, Defendant had the burden 1o prove that he was cntitled 1o the relief sought.

i

2
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According to S.C. Cade § 23-3-540(H), Defendant had to prove, by clear and convincing
evidence, that he had complied with the tezms of electtonic monitoring and that there was no
langer a need for electronic monitoring. He had the first argument and did not introduce any
evidence or call any witnesses, nor did he n;rtify the Court that he had evidence or testimony he
wished to present. As such, he failed to meet his burden,
Furthermore, the Court, in issuing its written order, is never limited to its oral ruling at the
conclusion of the hearing. No order of a court is final until it is reduced to writing and filed of
record. See Ford v. State Ethlcs Comm’n, 344 8.C. 642, 545 8.E.2d 821 (2001). The Order of
this Court was based on arguments of counsel and the evidence, or lack thercof, presented at the
March 17,2023, hearing.

Defendant’s reliance on State v. Ross, 423 S.C. 504, 815 §.E.2d 754 (2018) is misplaced.
In that case, the Supreme Court held that a Defendant who was sabject to mandatory electronic
monitoring for the first time based on a conviction for failure to register as a sex offender was
entitled to an individualized inquiry in the rcas:onahleness of monitoring. In this case, Defendant
has been en monitoring for over 15 years and was already on community supervision at the time
he was ordered into electronic monitoring. The ruling in Rass doe not apply to the relief
requested in the Defendant’s petition.

THEREFORE,

IT IS ORDERED that Defendant’s Motion for Reconsideration is denied.

IT IS SO ORDERED!

- -

Edward W. Miller
Presiding Judge

Greenville, South Carolina
Date & -
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RECEIVED)
Sep 11 2023

THE STATE OF SOUTH CAROLINA
In The Court of Appeals SC Court of Appeals

APPEAL FROM GREENVILLE COUNTY
Court of General Sessions

Edward W. Miller, Cizcuit Court Judge

Case No. 1998.GS-23-04205

The State, Respondent,

Jozeph Bernard Jackson, Appellant.
AMENDED NOTICE OF APPEAL

Joseph Bornard Jackson appeals the order of the Honorable Edward W.
Miller, dated April 17, 2023, denying appellant’s petition for removal from the
electronic monitoring requirements of S.C. Code Annm. § 23-3-540. Appellant
received writien notice of this erder from the Clerk of Court on May 31, 2023,

TURNER PADGET GRAHAM & LANEY, P.A.

Christopher D Sealen (SC Bar No. 70522)
Fast Officn Box 1509

Greenville, South Cardlina 25602

Direct: 861-552-16G52

Faw: BGI-252-5947

Greenville, South Carclina CScalzofiturnerpadwet rom
September 11, 2023 ATTORNEYS FOR APPELLANT
Other Counse! of Record

Mark R. Farthing, Esq.

Senior Assistant Deputy Attorney General

Attorney General's Office

Post Office Box 115649

Columbiza, SC 29211

MFarthing@scae gov
ATTORNEY FOR RESPONDENT
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RECEIVED)

APPEAL FROM GREENVILLE COUNTY Sep 11 2023
Court of General Sessions
Edward W. Millez, Circuit Court Judge SC Court of Appeals

Appellate Case No. 2023-000945

The State ... . ) Respondent,

Y.

Joseph Bernard Jackson, Appellant.

APPELLANTS MOTION TO
ABMEND ITS NOTICE OF APPEAL

Pursuant to Rule 240 of the South Carolina Rules of Appellate Pracfice, Appellant moves
to amend itsbrnunicc of appeal 10 comnﬁ the date of the order being appealed. Appellant lwould show
the following in suppert of the motion.

. Appellant fimely filed a notice of appeal on June 9, 2023,

2 In his notice, Appellant correctly identified the order being appealed as the exder
“denying appellant’s petition for removal from the electronic monitoring requirements of S.C.
Code Ann. § 23-3-540." Notice of Appeal.

3 Appellant inadvestently used the date “May 26, 2023" as the date of the order
denying the petifion when the correct date is April 17, 2023,

4, Appellant inadvertently attached the May 26 order believing it to be the Aprl 17%
order.

5. May 26, 2023, is the date of the final written order denying Appellant’s motion to

reconsider the April 17 order denying the petition.
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6. The amendment does oot create a mew issue on appeal nor docs it deprive
Respomdent of notice of the appeal.

7. The initial bricf is being filed at the same time as this motion, along with an
amended notice of appeal and a substitute copy of the lower court order denying the petitien. Given
the early stage of this appeal, there is po prejudice to Respondent by the amendment.

WHEREFORE, Appellant respectfilly requests this Court grant his inotion and allow him
to amend his notice of appeal and substitute the previousty filed erder on appeal.

Respectfully submitted,

TURNER PADGET GRAHAR & LANE?Y, P.A.

s/Christopher D. Scol=o

Christopher D Scalzo (SC Bar No. 70522)
Post Office Box 1509

Grecaville, South Carolina 29602

Direct: 864-552-4652

Fax: 864-282.5947

CScalrof@tumenpadeet com
September 11, 2023 ATTORNEYS FOR APPELLANT
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The South Carvoliva Court of ppeals

The State, Respondent,
.
Bernard Joseph Jackson, Appeliant.
Appeliate Case No. 2023000945
The Honorable Edward W. Miller

Greenville County
Trizal Court Case No. 19983GS2304295

ORDER

Appellant filed a motion to amend the notice of appeal. No return was filed. This
motion is granted. The initial brief of respondent and designation of matter is due
to be served and filed thirty days of the date of this order.

FOR THE CQURT
Q. I:Jc%p
sy )

~ CLERK
Columbia, Seuth Carolina
cc: _
Alan McCrory Wilsen, Esquire _ FILED .
Christopher D. Scalzo, Esquire Sep 27 2023

Mark Reynolds Farthing, Esquire
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RECEIVED

NOTICE OF APPEAL Jun 9 2023
THE STATE OF SOUTH CAROLINA SC Court of Appeals
In The Court of Appeals

APPEAL FROM GREENVILLE COUNTY
Court of General Sessions

Edward W. Miller, Circuit Court Judge

Case No, 1998-GS-23-04295

'The State, Respondent,
V.
Joseph Bernard Jackson, Appellant.
NOT_ICE' OF APPEAL

dJoseph Bernard Jackson appeals the order of the Honorable Edward W.
Miller, dated May 26, 2023, denying appellant’s petition for removal from the
electronic monitoring requirements of S.C. Code Ann. § 23.3.540. Appellant
received written notice of this order from the Clerk of Court on May 31, 2023.

; %(}EAHAM & LANEY, P.A.
Christopher D Scalze(SC Bar No, 70522)
Post Office Box 1509
Greenville, South Carolina 29602
Direet: 864-552-4652
Fax: 864-2582-5947
Greenville, South Carolina CSenlzoRturnevpadest. com

Jung 9, 2023 ATTORNEYS FOR APPELLANT

Other Counsel of Record

M. Eyle Thompson, Esq.

General Counsel

13 Judicial Circuit Solicitor's Office
305 E. North St.,, Ste 325

Greenville, SC 20601

KyThompson@greenvillecounty.org
ATTORNEY FOR RESPONDENT
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CERTIFICATE OF COUNSEL FOR APPELLANT

Counsel for appellant certifies that this Record on Appeal contains all material proposed to
be included by any of the parties and not any other material and that this Record on Appeal
complies to the best of my ability with the April 15, 2014, order from the South Carolina Supreme
Court entitled “Revised Order Concerning Personal Identifying Information and Other Sensitive
Information in Appellate Court Filings.”

Respectfully\qubmitte

TU R PADY %M & LANEY, P.A.

ChXjstopher D-8calzo ( Bar No. 70522)
Post Otfice Box 1509

Greenville, South Carolina 29602

Direct: 864-552-4652

Fax: 864-282-5947
CScalzo(@turnerpadget.com

December 7, 2023 ATTORNEYS FOR APPELLANT

RECEIVED)

DEC 11 2023
SC Court of Appeals



