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immediately and do not open or download any attachments or copy or forward this email or any of its contents or attachments. Please notify the sender
and then delete or destroy all copies of this email and its attachments. The Bellamy Law Firm reserves and asserts all rights to confidentiality, including

any and all privileges that may apply. To the extent this communication is from a debt collector, and any information obtained may be used to affect
collection of the debt.

Dear Madam Clerk:

Attached please Appellant’s Record on Appeal with Proof of Service to file regarding the above-referenced matter. Please
be advised that Gene Connell, Esquire and L. Morgan Martin, Esquire have been served with a copy of this Record on
Appeal via email today. Please also be advised that the bound Appellant’s Record on Appeal is being mailed today via
FedEx Standard Overnight Airbill #8180 5927 8579.

Please forward a file-stamped copy of this Record on Appeal for our records. Should you have any questions or concerns,
please feel free to contact my office.

This is email 1 of 2
Thank you for your kind consideration,

George.

Len Meier, Paralegal
Bellamy, Rutenberg, Copeland, Epps, Gravely & Bowers, P.A.

Physical: Mailing:
1000 29th Avenue North P.O. Box 357

THE B Myrtle Beach, SC 29577 Myrtle Beach, SC 29578
E ]... LAMY Office: (843) 448-2400
LAW FIRM Direct Dial: (843) 282-5397
www.BellamyLaw.com
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the intended recipient. Access to this email by anyone else is unauthorized. If you believe that you are not an intended recipient, please stop reading
immediately and do not open or download any attachments or copy or forward this email or any of its contents or attachments. Please notify the sender
and then delete or destroy all copies of this email and its attachments. The Bellamy Law Firm reserves and asserts all rights to confidentiality, including
any and all privileges that may apply. To the extent this communication is from a debt collector, and any information obtained may be used to affect
collection of the debt.
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM HORRY COUNTY
Court of Common Pleas
Fifteenth Judicial Circuit

The Honorable Daniel Coble,
Circuit Court Judge

APPELLATE CASE NO. 2023-000295

Gary L. Park and Cynthia Park...........coooooiiiiiiiiiee e Appellants,
Vs.
Scott Barry Gutovitz and Caron Dawn GUEOVILZ........cccocuviiieiiiiieeeiiiiieeeniieeeeee Respondents,
PROOF OF SERVICE

Pursuant to SCACR Rules 262(a)(3) and (c)(3), 613, 614, and Orders 2022-05-06-03 and
2022-05-06-04 of the Supreme Court of South Carolina, I certify that Appellants’ Record on
Appeal was electronically served upon Counsel for Respondents, Scott Barry Gutovitz and Caron
Dawn Gutovitz, by way of the attached email sent on December 13, 2023, to the primary e-mail

address listed for each attorney in the Attorney Information System.

BELLAMY, RUTENBERG, COPELAND,
EPPS, GRAVELY & BOWERS, P.A.

P.O. Box 357

Mpyrtle Beach, SC 29578

(843) 448-2400

Attorneys for Appellants

/s George W. Redman, II1

George W. Redman, 111 SCB#72365
GRedman@BellamyLaw.com
Robert S. Shelton SCB#68543

December 13, 2023 RShelton@BellamyLaw.com





Other Counsel of Record:

Gene M. Connell, Jr.

S.C. Bar No. 1358

Kelaher, Connell & Connor, P.C.

The Courtyard, Suite 209

1500 U.S. Highway 17 North

Surfside Beach, SC 29587

(843) 238-5648

GConnell@classactlaw.net

Attorney for Scott Barry Gutovitz and Caron Dawn Gutovitz

L. Morgan Martin

S.C. Bar No. 3667

Law Offices of L. Morgan Martin, P.A.

1121 Third Avenue

Conway, SC 29526

(843) 248-3177

MMartin@LMorganMartin.com

Attorney for Scott Barry Gutovitz and Caron Dawn Gutovitz
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From: Redman, George W
Sent: Wednesday, December 13, 2023 3:51 PM
To: Gene Connell (gconnell@classactlaw.net); L. Morgan Martin

(mmartin@Imorganmartin.com)
Cc: Meier, Len; Barbara Smith
Subject: Parks v. Gutovitz; Appellate Case No. 2023-000295 - Email 1 of 2
Attachments: 2023-12-13 ROA Part 1 of 2 (1 to 161).pdf

Gene and Morgan:

Attached for service upon you please find the amended Appellants’ Record on Appeal that is being electronically filed
with the Court of Appeals today, as well as a bound copy of the Record on Appeal being mailed. Please advise if you
require a physical copy. Due to the size of the Record, this is email 1 of 2.

Have a nice day.

George.

George W. Redman III
Bellamy, Rutenberg, Copeland, Epps, Gravely & Bowers, P.A.

Physical: Mailing:
1000 29th Avenue North P.O. Box 357
Myrtle Beach, SC 29577 Myrtle Beach, SC 29578

BELLAMY  ohe sy sas

LAW FIRM Direct Dial: (843) 916-7160

www.BellamyLaw.com

This email and all attachments are confidential, may be legally privileged, and are intended solely for the individual or entity to whom this email is

the intended recipient. Access to this email by anyone else is unauthorized. If you believe that you are not an intended recipient, please stop reading
immediately and do not open or download any attachments or copy or forward this email or any of its contents or attachments. Please notify the sender
and then delete or destroy all copies of this email and its attachments. The Bellamy Law Firm reserves and asserts all rights to confidentiality, including
any and all privileges that may apply. To the extent this communication is from a debt collector, and any information obtained may be used to affect
collection of the debt.
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From: Redman, George W

Sent: Wednesday, December 13, 2023 3:52 PM

To: Gene Connell (gconnell@classactlaw.net); L. Morgan Martin
(mmartin@Imorganmartin.com)

Cc: Meier, Len; Barbara Smith

Subject: RE: Parks v. Gutovitz; Appellate Case No. 2023-000295 - Email 2 of 2

Attachments: 2023-12-13 ROA Part 2 of 2 (162-303).pdf

Email 2 of 2 regarding service of Record on Appeal.

George W. Redman III
Bellamy, Rutenberg, Copeland, Epps, Gravely & Bowers, P.A.

Office: (843) 448-2400
Direct Dial: (843) 916-7160
Mobile: (843) 446-7906
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This email and all attachments are confidential, may be legally privileged, and are intended solely for the individual or entity to whom this email is

the intended recipient. Access to this email by anyone else is unauthorized. If you believe that you are not an intended recipient, please stop reading
immediately and do not open or download any attachments or copy or forward this email or any of its contents or attachments. Please notify the sender
and then delete or destroy all copies of this email and its attachments. The Bellamy Law Firm reserves and asserts all rights to confidentiality, including
any and all privileges that may apply. To the extent this communication is from a debt collector, and any information obtained may be used to affect
collection of the debt.

From: Redman, George W

Sent: Wednesday, December 13, 2023 3:52 PM

To: Gene Connell (gconnell@classactlaw.net) <gconnell@classactlaw.net>; L. Morgan Martin
(mmartin@Imorganmartin.com) <mmartin@Imorganmartin.com>

Cc: Meier, Len <LMeier@bellamylaw.com>; Barbara Smith <basmith@classactlaw.net>
Subject: Parks v. Gutovitz; Appellate Case No. 2023-000295 - Email 1 of 2

Gene and Morgan:

Attached for service upon you please find the amended Appellants’ Record on Appeal that is being electronically filed
with the Court of Appeals today, as well as a bound copy of the Record on Appeal being mailed. Please advise if you
require a physical copy. Due to the size of the Record, this is email 1 of 2.

Have a nice day.

George.






George W. Redman III
Bellamy, Rutenberg, Copeland, Epps, Gravely & Bowers, P.A.

i LM Physical: Mailing:
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Myrtle Beach, SC 29577 Myrtle Beach, SC 29578
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the intended recipient. Access to this email by anyone else is unauthorized. If you believe that you are not an intended recipient, please stop reading
immediately and do not open or download any attachments or copy or forward this email or any of its contents or attachments. Please notify the sender
and then delete or destroy all copies of this email and its attachments. The Bellamy Law Firm reserves and asserts all rights to confidentiality, including
any and all privileges that may apply. To the extent this communication is from a debt collector, and any information obtained may be used to affect
collection of the debt.
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Jenny Abbott Kitchings, Clerk

The South Carolina Court of Appeals

1220 Senate Street
Columbia, SC 29201

RE: GARY L. PARK AND CYNTHIA PARK V. SCOTT BARRY GUTOVITZ
AND CARON DAWN GUTOVITZ
Appellate Case No. 2023-000295

Record on Appeal

Dear Ms. Kitchings:

Enclosed please find Appellant’s Record on Appeal with Proof of Service for your

consideration.

Should you have any questions, please feel free to contact my office. We look forward to

hearing from you soon.

Thank you for your kind consideration,

GWR/Im

Enclosures: as noted

BELLAMY, RUTENBERG, COPELAND,

o Gene M. Connell, Jr., Esquire (via email transmission)
L. Morgan Martin, Esquire (via email transmission)
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Horry

IN THE COURT OF COMMON PLEAS CASE NO. 2019CP2602083
Gary L Park et al Scott Barry Gutovitz et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ ] other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

10

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: @ See attached order (formal order to follow) |:| Statement of Judgment
by the Court:

Plaintiff's Motion for Temporary Injunction is GRANTED provided the plaintiff posts
cash or surety bond in the amount of $400,000.00 with the Clerk of Court by 5:00 p.m.
on Wednesday, December 18, 2019.

Attorney George W. Redman, lll is to prepare a formal order.

ORDER INFORMATION
This order [ ] ends [0] does not end the case. [ ] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 12/16/2019 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2

ROA 1

€80209¢dD06T0¢#3ASVI - SYAT1d NONINOD - AHHOH - NV L7:6 LT 93d 6T0C - d3T1Id AT1VIINOHLO3 13





Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2

ROA 2

€80209¢dD06T0¢#3ASVI - SYAT1d NONINOD - AHHOH - NV L7:6 LT 93d 6T0C - d3T1Id AT1VIINOHLO3 13





Case Caption:

Case Number:

Type:

Horry Common Pleas

Gary L Park , plaintiff, et al VS Scott Barry Gutovitz , defendant, et al
2019CP2602083

Order/Electronic Form 4

Presiding Circuit Court Judge

s/Benjamin H. Culbertson, Judge Code 2148

Electronically signed on 2019-12-16 16:34:51 page 3 of 3

ROA 3
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Horry

IN THE COURT OF COMMON PLEAS CASE NO. 2019CP2602152
Scott Gutovitz et al Gary L Park et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ ] other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

10

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment
by the Court:

Defendants' Motion/Summary Judgment is DENIED.

ORDER INFORMATION
This order [ ] ends [0] does not end the case. [ ] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 12/16/2019 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2

ROA 4
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2

ROA 5
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Horry Common Pleas

Case Caption: Scott Gutovitz , plaintiff, et al VS Gary L Park , defendant, et al

Case Number: 2019CP2602152

Type: Order/Electronic Form 4

Electronically signed on 2019-12-16 16:38:37

Presiding Circuit Court Judge

s/Benjamin H. Culbertson, Judge Code 2148

page 3 of 3

ROA 6
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CA # 2019-CP-26-02083
)
Gary L. Park and Cynthia C. Park, )
)
Plaintiffs, )
)
VS. ) ORDER GRANTING
) TEMPORARY INJUNCTION
Scott Barry Gutovitz and )
Caron Dawn Gutovitz, )
)
Defendants. )
)

THIS MATTER was before the Court on December 16, 2019, for a hearing upon the
Motion for a Temporary Injunction which was filed on October 28, 2019, by Plaintiffs Gary and
Cynthia Park. The Plaintiffs moved, pursuant to Rule 65(b) of the South Carolina Rules of Civil
Procedure, for an Order enjoining and prohibiting Defendants, their contractors, and any others in
active concert or participation with them from undertaking or continuing construction within a
specific portion of a parcel of real property identified as the “Scenic Easement Parcel.” (hereinafter
the “Easement Parcel”) At the hearing, the Plaintiffs were represented by George W. Redman, 1ll,
Esquire, of Bellamy, Rutenberg, Copeland, Epps, Gravely & Bowers, P.A., and the Defendants
were represented by Gene M. Connell, Jr., Esquire, of Kelaher, Connell & Connor, P.C. The
record before the Court included Plaintiffs’ Motion and Memorandum in Support, the Complaint
with Exhibits as verified by the Affidavits of Cynthia Park with Exhibits, Defendants’ deposition
testimony, as well as Defendants’ Responsive Memorandum in Opposition, Affidavits of
Defendant Caron Gutovitz, their contractor Chad Webb, and their expert, Alan O. Campbell.

The Plaintiffs” asserted grounds for the injunction are that the a Plat of record clearly
depicts the Easement Parcel, and the construction of any structure within the Easement Parcel is

subject to the restrictions of a publicly recorded easement as modified by the written agreement of
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the parties to this Action. Plaintiffs further assert the Easement Parcel was unimproved and
subservient to their easement rights when the Defendants bought it, that Defendants’ construction
has not been approved as required and unmistakably violates the Plaintiffs’ easement rights, and
the terms of the easement itself state that a temporary injunction is necessary and proper to preserve
the Plaintiffs’ property rights while this Action to enforce the easement is pending.

Upon careful consideration of the record and in the interests of equity, this Court finds and
concludes Plaintiffs’ Motion for a Temporary Injunction should be and hereby is GRANTED, for

the reasons herein and below, and as is more specifically set forth below.

BRIEF FACTUAL BACKGROUND

The Plaintiffs’ own a residence at 4902 North Ocean Boulevard in Myrtle Beach. The
restricted Easement Parcel is located on the lot to the south of the Plaintiffs’ residence. The
restrictions on the Easement Parcel are found within the “Scenic Easement Agreement,” which
was filed on July 13, 2017, in Horry County Deed Book 4025, pages 2283 to 2289. (Aff. of C.
Park, 12, citing Scenic Easement Agreement, attached as Complaint Exhibit B; hereinafter the
“Easement Agreement”). The Easement Agreement states the Easement Parcel “shall be
perpetually maintained and preserved as open space,” and:

[T]here shall be no new structures of any kind, together with any reconstruction

thereof, placed or erected upon the Scenic Easement Parcel unless an application

therefor, with plans and specification of such structures, together with a statement

of the purpose for which the structure will be used, has been submitted to and

written approval obtained from the Grantee. (Id. at Y6).

The location and boundaries of the Easement Parcel are specifically identified by reference to and
incorporation of the plat prepared by Norris & Ward Land Surveyors, P.A., recorded on

May 4, 2017 in Horry County Plat Book 275, at Page 112. (Aff. of C. Park, Exhibit {5, ref. Plat

attached as Complaint, Exh. C).
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On August 30, 2017, the Gutovitzs purchased the lot on the south side of the Plaintiffs’
residence, including the Easement Parcel subject to the Easement Agreement. In July 2018,
Defendants wrote an email requesting permission from the Plaintiffs to build a “balcony” within
the Easement Parcel, explaining that “the beach front ends of our houses line up [and] I think your
balcony is 16 ft. wide, so [Plaintiffs’ balcony] would actually extend beyond ours to the ocean.”
(See Aff. of C. Park, citing Deposition of C. Gutovitz. Exh. 2). In response to the Defendants’
request, Plaintiffs’ employed counsel to amend the Easement Agreement for the sole benefit of
Defendants.

On or around September 19, 2019, the Parties signed the First Amendment to the Scenic
Easement (hereinafter the “Easement Amendment”), which states “Park has agreed to allow
Gutovitz to place a porch within the ... Easement Parcel, as defined in the Easement Agreement”
as long as certain “conditions are met”:

a. There shall be no change to the plans and specifications as submitted by

Gutovitz to Park and attached hereto and made a part and parcel hereof as
"Exhibit A." Any proposed change, of whatever kind, quality or nature, to
the plans specifications set forth in Exhibit A shall require the prior written
consent of Park.
(Aff. of C. Park, 1 8, citing Easement Amend., attached as Complaint Exh. D (emphasis added)).
Plaintiff introduced the verbatim deposition testimony of both Defendants confirming that the
Gutovitz plans changed from a single porch to include two decks and two porches within the
Easement Parcel, and further confirming that at no point have the changed plans been submitted

to and approved by Cynthia Park as required:*

Q: The plat sent to Cindy for approval didn’t show multiple decks.

! Deposition of Caron Gutovitz, p.87, In.3 - p.88, In.15; Deposition of Scott Gutovitz, p.45, In.7 -
p.46,In.1 (Mr. Gutovitz’s testimony differed only slightly, asserting the changed plans included
one porch, one balcony, and two decks).
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A: No.

Q: Did it? Were any of the porches or the decks changed after you sent the plat
for approval to Cindy?

A. Yes.

Q: Did you sent Cindy a copy of the changes — of the change — the copy of the
plat reflecting the changes?

A: No.
Dep. of Caron Gutovitz, p. 88.
Mr. Gutovitz confirmed his wife’s admission of their violations of Plaintiffs’ easement rights:

A: There was a couple changes.
Q: Were those changes submitted to Ms. Park or her attorneys?
A: No, they were not.

Dep. of Scott Gutovitz, p. 45-46.
Mrs. Cynthia Park’s Supplemental Affidavit of November 25, 2019, asserted that construction in
the Easement Parcel accelerated at a very rapid pace immediately after the Defendants’

depositions, a

During the hearing, Counsel for both Parties directed the Court to the survey which is

referenced as “Exhibit A” in the Easement Amendment. The Affidavit of Mrs. Park as presented
to the Court included the depiction in Exhibit A which the Plaintiffs assert shows just one
uncovered porch, on one level, with one set of stairs. (Aff. of C. Park, § 9, attaching “Exhibit A”

as Complaint Exh. D). Mrs. Park’s affidavit also cites paragraph 2(c) of the Easement Amendment
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which was to confirm the Gutovizs’ initial email assertion, that is, the Gutovitz porch? would be
uncovered and would not be built any closer to the ocean than theirs:
C. The position of the uncovered porch of the house (facing the ocean) owned
by Gutovitz shall not exceed the position of the uncovered porch of the
house owned by Park.
(Aff. of C. Park, 1 8, citing Easement Amend., attached as Complaint Exh. D). According to Mrs.
Park, the first violation of the Easement Amendment was readily apparent as soon as the Gutovitz
contractors installed pilings for their porch closer to the ocean. (Aff. of C. Park, { 10, attaching
Picture, Complaint Exhibit F (Color photo showing the location of the Gutovitz pilings in relation
to the Park’s porch).
The affidavit of Mrs. Park further asserts that despite the repeated requests through counsel,
the Gutovitz refuse to abate violations of the Plaintiffs’ easement rights by limiting construction
to the structures as shown on the previously permitted Exhibit A; and they likewise refuse to submit

their revised plans to the Plaintiff for review and approval. (Aff. of C. Park, 1 19). As a result,

the Plaintiffs assert they were required to bring this Action to enforce their easement rights.

APPLICABLE LAW

“A plaintiff’s entitlement to an injunction requires the complaint to allege facts sufficient
to constitute a cause of action for an injunction while establishing that an injunction is reasonably
necessary to protect the legal rights of the plaintiff during the litigation.” FOC Lawshe v.
International Paper, 352 S.C. 408, 416, 574 S.E.2d 228, 232 (Ct. App. 2002). A Plaintiff seeking

a temporary injunction generally must demonstrate that it meets each of the three following
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criteria: (1) that the Plaintiff is likely to succeed on the merits of the action; (2) that absent the
restraint, the Plaintiffs may possibly suffer irreparable harm; and (3) that the Plaintiff has an
inadequate remedy at law. Id. The court must review each of these factors, and balance them
against the interests of the party being restrained. LeFurgy v. Long Cove Club Owners Assn., Inc.,
313 S.C. 555, 558, 443 S.E.2d 577, 578 (Ct. App. 1994). “The sole object of a temporary
injunction is to preserve the subject of controversy in the condition which it is at the time of the
Order until opportunity is offered for full and deliberate investigation and to preserve the existing
status during litigation.” County Council of Charleston v. Felkel, 244 S.C. 480, 483-84, 137

S.E.2d 577, 578 (1964).

1. Likelihood of Success on the Merits

Plaintiff needs to make a prima facie showing of entitlement to injunctive relief based upon
the allegations set forth in its Complaint to demonstrate a likelihood of success. Compton v. South
Carolina Dept. of Corrections, 392 S.C. 361, 366, 709 S.E.2d 639, 642 (2011) It is well settled
that the merits of the case are only to be considered to the extent necessary for the Court to exercise
its discretion wisely as to whether a prima facie case has been alleged. Alderman & Sons Co. v.
Wilson, 69 S.C. 156, 48 S.E. 85 (1904). Any temporary injunction granted will not decide anything
as to the merits. Alston v. Board of Health, 93 S.C. 553, 77 S.E. 727 (1913).

In this Action, the Plaintiffs allege their property rights were expressly granted and are
publicly recorded in the Easement Agreement, which specifically depicts the location of the
Easement Parcel by reference and incorporation of a survey of the restricted property. An
Easement Amendment further establishes the Plaintiffs’ right to review any proposed construction

before it is built.
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Plaintiffs further note the Easement Agreement and Easement Amendment state that a
violation of Plaintiffs’ easement would result in irreparable injury, loss, and damage, and as such
the Parties to this Action expressly agreed that Plaintiffs’ easement rights shall be enforceable
through injunctive relief, including, without limitation, the restriction of construction or removal
of any completed construction. In determining whether the temporary injunction should issue it is
proper to consider that the right sought to be enforced by plaintiff was granted by the express terms
of the easement itself. Transcon. Gas Pipe Line Corp. v. Porter, 252 S.C. 478, 483, 167 S.E.2d
313, 316 (1969).

Pursuant to the facts set forth on the record in this matter, Plaintiff has set forth prima

facie causes of action for relief against Defendants and has a likelihood of success on the merits.

2. Irreparable Harm and No Adequate Remedy at Law

The Easement Agreement provides that the Easement Parcel “shall be perpetually
maintained and preserved as open space” and that enforcement of these covenants shall be by a
“proceeding at law or in equity against the person or persons violating or attempting to violate
[the] convenants and restrictions.” (See Easement Agm.) The Easement Amendment, personally
signed by both Defendants, expressly states “Gutovitz and all subsequent owners ... acknowledge
that Park will be irreparably damages in the even that any covenant or condition contained in this
Amendment is not met or breached, and therefore agrees that this Amendment shall be enforceable
through specific performance such as injunctive relief.” (Easement Amend., 3).

Indeed, the Courts of this State have routinely held that a temporary injunction may
properly issue to protect a plaintiff’s property rights, including those acquired under an easement.
Transcon. Gas Pipe Line Corp. v. Porter, 252 S.C. 478, 480-81, 167 S.E.2d 313, 314-15 (1969)

(Temporary injunction prohibited construction over an easement.)(citing Darlington Oil Company
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v. Pee Dee Oil & Ice Company, 62 S.C. 196, 40 S.E. 169 (1901); Alderman & Sons Co. v. Wilson,
supra, 69 S.C. 156, 48 S.E. 85 (1904); Marion County Lumber Co. v. Tilghman Lumber Co., 75
S.C. 220, 55 S.E. 337 (1906)); AJG Holdings, et al. v. Dunn, 382 S.C. 43, 674 S.E.2d 505 (Ct.
App. 2009)(Injunction issued to preserve rights where the ability to call police or money damages
would not protect easement rights); Xanadu Horizontal Prop. Regime v. Ocean Walk Horizontal
Prop. Regime, 306 S.C. 170, 410 S.E.2d 580 (Ct. App. 1991)(Enjoining unilateral change to
easement as depicted on publicly recorded plat).

Inasmuch as the Plaintiffs note the Easement Agreement and Easement Amendment state
that a violation of Plaintiffs’ easement would result in irreparable injury, loss, and damage - this
language is evidence the Parties to this Action expressly agreed that a violation of Plaintiffs’
easement rights would constitute irreparable harm which could only be remedied by the restriction
of construction as well as the removal of any completed construction to date. In determining
whether the temporary injunction should issue it is proper to consider that the right sought to be
enforced by plaintiff was granted by the express terms of the easement itself. Transcon. Gas Pipe
Line Corp. v. Porter, 252 S.C. 478, 483, 167 S.E.2d 313, 316 (1969). Further, the Defendants
should not be allowed to alter the status quo to the extent that Plaintiffs would thereafter need ask
this Court to Order and oversee the tear down a portion of Defendants’ residence through a
mandatory injunction. This should not be required as "[e]ach party hereto acknowledges that it

has no adequate means to protect its rights under this Settlement Agreement other than by securing

an injunction prohibiting the violation of this Settlement Agreement.
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In this Action, as+-A-E-RP—Industries; for the purposes of deciding this Motion only, the
Parties agreed in the Easement Agreement and the Easement Amendment that a violation of

Plaintiffs” easement rights would result in irreparable harm requiring injunctive relief. See-N-G-

Therefore, this Court finds and concludes that an injunction is proper to prevent irreparable

harm to Plaintiff’s business and property rights.

3. Security to be Deposited Pursuant to Rule 65(b)

Rule 65(c) of the South Carolina Rules of Civil Procedure provides in pertinent part that
“no restraining order or temporary injunction shall issue except upon the giving of security by the
applicant, in such sum as the court deems proper, for the payment of such costs and damages as
may be incurred or suffered by any party who is found to have been wrongfully enjoined or
restrained.” In this regard, Defendants forward the affidavits of the General Contractor, Chad
Webb, for the proposition that they will suffer up to $150,000.00 in damages as a result of any
injunction, and the property would be unsafe without a fence around the exterior of the property
or railings on the porches in dispute. Defendants next proffer the Affidavit of Caron Gutovitz,

testifying that the increased costs due to Mr. Guyton’s agreement to postpone construction on the
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porches, additional financing coasts, and Mr. Webb’s increased cost estimate would require a bond

in the amount of $300,000.00.

After careful consideration, this Court finds that S.C.R.C.P., Rule 65(c) mandates the

placement of security with the Clerk of Court to reimburse damages actually incurred and proven
by Defendant should the trier of fact determine Defendants have not breached Plaintiffs’ easement
rights.

CONCLUSION

Upon careful consideration of Plaintiffs’ Motion for a Temporary Injunction and the record

before me including Memorandum in Support thereof, the affidavits with exhibits along with other

Page 10 of 11
ROA 16

€80209¢dI6T0Z#ASYD - SYAT1d NOININOD - AHHOH - INd 6S:€ 0T g4 020¢ - d311d ATIVOINOYHLD313





documents entered into the record by the Parties, and exhibits presented during the argument of
Counsel at the Hearing on December 16, 2019, this Court finds and concludes that Plaintiffs’
Motion for a Temporary Injunction should be and hereby is GRANTED!

THEREFORE, it is hereby ORDERED, ADJUDGED AND DECREED that pursuant
to Rule 65 of the South Carolina Rules of Civil Procedure, and in the interests of equity,
Defendants, their contractors, and any others in active concert or participation with them are hereby
enjoined and prohibited from undertaking or continuing construction within the subservient real
property identified as the “Scenic Easement Parcel,” except as would be reasonably necessary to
make the property safe, for the duration of the pendency of this Action as noted below.

This Court further finds and concludes; in accordance with Rule 65(c) of the South
Carolina Rules of Civil Procedure, Plaintiffs shall be required to place a security bond in the
amount of $400,000.00 by 5:00 P.M., Wednesday, December 18, 2019. Therefore, Defendants
are enjoined as set forth herein from the date and time of the Hearing, until 5:00 P.M., Wednesday,
December 18, 2019, by which time Plaintiffs shall have placed said security in the form of a cash
or surety bond with the Clerk of Court. Upon placement of said security, Defendants shall be
further enjoined as set forth herein, and this Temporary Injunction shall continue in full force and
effect until this action is resolved by further Order of this Court. At their option, and without need
to file a Motion, Plaintiffs may maintain the security bond on file with the Clerk of Court as a cash
bond or surety bond.

It is further ORDERED that this Order Granting Temporary Injunction and the findings
and conclusions set forth herein shall not have any precedential value at the trial of this case.

IT IS SO ORDERED!

[This document was prepared for an Electronic Signature]
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Case Caption:

Case Number:

Type:

Horry Common Pleas

Gary L Park , plaintiff, et al VS Scott Barry Gutovitz , defendant, et al
2019CP2602083

Order/Temporary Injunction

Presiding Circuit Court Judge

s/Benjamin H. Culbertson, Judge Code 2148
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Horry

IN THE COURT OF COMMON PLEAS CASE NO. 2019CP2602152
Scott Gutovitz et al Gary L Park et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ ] other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

10

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment
by the Court:

Motion to alter and/or amend complaint to include a cause of action for malicious
prosecution is granted.

ORDER INFORMATION
This order [ ] ends [0] does not end the case. [ ] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 03/11/2020 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Horry Common Pleas

Case Caption: Scott Gutovitz , plaintiff, et al VS Gary L Park , defendant, et al
Case Number: 2019CP2602152

Type: Order/Electronic Form 4

So Ordered

s/Paul M. Burch, Judge #2048

Electronically signed on 2020-03-11 14:23:32 page 3 of 3
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Horry

IN THE COURT OF COMMON PLEAS CASE NO. 2019CP2602083
Gary L Park et al Scott Barry Gutovitz et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[[]  ACTION DISMISSED (CHECK REASON):[_] Rule 12(b), SCRCP; [ Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

I:l Other

ACTION STRICKEN (CHECK REASON): |:| Rule 40(j), SCRCP; |:| Bankruptcy;
|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

I:l Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

Affirmed; |:| Reversed; |:| Remanded;
Other

L0

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow)|v/| Statement of Judgment
by the Court:

Motion for Summary Judgment is denied.

ORDER INFORMATION
This order|:| ends does not end the case. |:| See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 01/26/2021 .

Case Party Info Protected

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Case Caption:

Case Number:

Type:

Horry Common Pleas

Gary L Park , plaintiff, et al VS Scott Barry Gutovitz , defendant, et al
2019CP2602083

Order/Electronic Form 4

IT IS SO ORDERED

s/ The Honorable William H. Seals Jr. #2157

Electronically signed on 2021-01-26 14:51:52  page 3 of 3
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Horry

IN THE COURT OF COMMON PLEAS CASE NO. 2019CP2602083
Gary L Park et al Scott Barry Gutovitz et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[[]  ACTION DISMISSED (CHECK REASON):[_] Rule 12(b), SCRCP; [ Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

I:l Other

ACTION STRICKEN (CHECK REASON): |:| Rule 40(j), SCRCP; |:| Bankruptcy;
|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

I:l Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

Affirmed; |:| Reversed; |:| Remanded;
Other

L0

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow)|v/| Statement of Judgment
by the Court:

Motion to Dissolve Injunction is granted and the bond money is to be released. Gene
Connell is to prepare a formal order within 10 days.

ORDER INFORMATION
This order|:| ends does not end the case. |:| See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 01/26/2021 .

Case Party Info Protected

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.
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Case Caption:

Case Number:

Type:

Horry Common Pleas

Gary L Park , plaintiff, et al VS Scott Barry Gutovitz , defendant, et al
2019CP2602083

Order/Electronic Form 4

IT IS SO ORDERED

s/ The Honorable William H. Seals Jr. #2157

Electronically signed on 2021-01-26 14:51:12 page 3 of 3
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY C/A NO. 2019-CP-26-02083

Gary L. Park and Cynthia C. Park, )
)
Plaintiffs, )
)

Vs. ) ORDER DISSOLVING INJUNCTION
)
Scott Barry Gutovitz and )
Caron Dawn Gutovitz, )
)
Defendants. )
)

L. BACKGROUND FACTS.

This matter is before the Court based on Defendants Scott Barry Gutovitz and Caron Dawn
Gutovitz’s motion to dissolve an injunction. This Court issued a preliminary injunction on February
10, 2020. The case involves adjoining lot owners on the ocean front in Myrtle Beach, South Carolina.
The Plaintiffs’ residence is located at 4902 North Ocean Boulevard. The Defendant Gutovitzes’ lot
is immediately adjacent to it. A Scenic Easement Agreement is of record over Defendants’ lot. The
Scenic Easement Agreement was filed July 13, 2017 in Horry County Deed Book 4025, Page 2283.
The Scenic Easement Agreement states the easement parcel “shall be perpetually maintained and
preserved as open space” and:

[T]here shall be no new structures of any kind together with any reconstruction

thereof, placed or erected upon the scenic easement parcel unless an application

thereof, with plans and specifications of such structures, together with a statement of

the purpose for which the structure will be used has been submitted to and written

approval obtained from the Grantee.

On August 25, 2020, the Plaintiffs Gary L. Park and Cynthia C. Park sold the residence they

owned at 4902 North Ocean Boulevard to Charles William Jackson and Hong Thi Nguyen. The Deed

was filed on August 25, 2020 in Deed Book 4337, Page 1926 and is a matter of public record and a
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copy was attached to the Defendants’ memorandum in support of their motion to dissolve the
injunction.

The Defendants assert that because the Plaintiffs have sold their interest in fee simple to their
home and lot at 4902 North Ocean Boulevard, the Plaintiffs can no longer meet the requirements for
a temporary injunction and that all of Plaintiffs’ rights, title and enforcement actions under the Scenic
Easement Agreement have been extinguished as a matter of law and the Order Granting Temporary
Injunction in favor of the Parks must be dissolved by this Court.

IL. APPLICABLE LAW.

A. Likelihood of success on merits.

In this case, the Court finds that because Plaintiffs have sold all their right, title and interest in
the real property, which is the subject matter of the easement, the Plaintiffs have no likelihood of
success on the merits. Plaintiffs can obviously not enforce a scenic easement when they are not
owners of the property at 4902 North Ocean Boulevard because Plaintiffs no longer live there and no
longer have the right to use the property. Further, Plaintiffs cannot preserve their rights because the
scenic easement runs with the land as a matter of law. There can be no irreparable harm when the
Plaintiffs have sold their interest.

B. Plaintiffs are no longer a real party in interest.

Rule 17(a), SCRCP entitled “Real Party in Interest” is applicable in this case. It states: “Every
action shall be prosecuted in the name of the real party in interest.” Our courts have repeatedly held
that in real estate matters that person is the beneficial owner. See Bank of America, N.A. v. Draper,
405 S.C. 214, 746 S.E.2d 478 (S.C. App. 2013) (The plaintiff in a foreclosure suit shall be the real
beneficiary owner of the mortgage debt.). In this case, the Plaintiffs no longer have a personal stake

in the real estate and thus are not the real party in interest. The new owners, Jackson and Nguyen,
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have such a stake, but not the Plaintifts who have sold all of their interest in the real property. See
Glaze v. Grooms, 324 S.C. 249, 478 S.E.2d 841 (S.C. 1996).

C. The Doctrine of Merger.

It is also well settled in South Carolina that when the owner of real estate sells his/her property
in fee simple, it gives up all title and right to that property. The doctrine has been described in the
case of Charleston & Western Carolina Railway Co. v. Joyce, 231 S.C. 493,99 S.E.2d 187 (1957).
The Doctrine of Merger requires that the party (in this case the Plaintiffs) denying merger has a
burden of proving that merger did not occur between the deed and sales contract by clear and
convincing evidence that merger was not intended. See Hughes v. Greenville County Club, 283, S.C.
448,322 S.E.2d 827 (Ct. App. 1984).

Here, the deed from the Plaintiffs to the third parties, Jackson and Nguyen, makes no mention
of the Plaintiffs attempting to hold and/or keep or enforce the Scenic Easement Agreement; nor has
anything been filed as of record in the Horry County RMC Office. Accordingly, the Doctrine of
Merger, also requires that the injunction be dissolved as a matter of law and fairness.

D. The scenic easement in this case runs with the land.

In this case, there is a scenic easement which is of record in the Horry County RMC Office
on Defendants’ property. It is not an easement in gross, but an easement which is inherent with the
land and as a matter of law any right to enforce the scenic easement falls to Jackson and Nguyen who
purchased the property in fee simple from the Plaintiffs. Further, the scenic easement agreement itself
specifically states that the easement runs with the land.

E. Plaintiffs’ claim for a preliminary injunction is moot.

It should also be noted that Plaintiffs’ claim for a preliminary injunction became moot upon

the sale of the real property as stated above.
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F. The Security Bond.

Pursuant to Order of this Court, a bond was required consistent with Rule 65(c), SCRCP. In
this case, the Plaintiffs placed a cash bond in the amount of Four Hundred Thousand and 00/100
($400,000.00) Dollars with the Horry County Clerk of Court. Because the injunction has been
dissolved by this Court, the Four Hundred Thousand and 00/100 ($400,000.00) Dollars must be
returned to the Plaintiffs.

Accordingly,

IT IS ORDERED that the injunction issued by this Court filed February 10, 2020 is dissolved.

IT IS FURTHER ORDERED that the Clerk of Court shall return the Bond to the Parks within
thirty (30) days of the date of this Order.

IT IS FURTHER ORDERED, that inasmuch as this Order only dissolves the Temporary
Injunction entered in this Order and released the Bond, nothing herein in this Order shall be
asserted as to any matter other than the Order granting the injunction; so there shall be no prejudice,

alteration, or any other impact whatsoever upon any of the underlying claims in this Action.

AND IT IS SO ORDERED.

The Honorable William H. Seals
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Case Caption:

Case Number:

Type:

Horry Common Pleas

Gary L Park , plaintiff, et al VS Scott Barry Gutovitz , defendant, et al
2019CP2602083

Order/Form 4

IT IS SO ORDERED

s/ The Honorable William H. Seals Jr. #2157

Electronically signed on 2021-02-08 15:49:38 page 5 of 5
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Horry

IN THE COURT OF COMMON PLEAS CASE NO. 2019CP2602083
Gary L Park et al Scott Barry Gutovitz et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[[]  ACTION DISMISSED (CHECK REASON):[_] Rule 12(b), SCRCP;[ | Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

I:l Other
ACTION STRICKEN (CHECK REASON): |:| Rule 40(j), SCRCP; |:| Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

I:l Other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

H Affirmed; [_] Reversed; |:| Remanded;

L0

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: [_] See attached order (formal order to follow) [/] Statement of Judgment
by the Court:

After careful consideration of the materials submitted by the parties, arguments of counsel and the applicable law, the Court finds that there is a genuine issue of
material fact in this case. Accordingly, the Plaintiff's Motion for Summary Judgment is DENIED. The Defendant's Motion for Summary Judgment is DENIED.

The Court finds that a consolidation of the cases is proper. Accordingly, the Defendant's Motion to Consolidate is GRANTED. Counsel for the Plaintiff raises
concerns about differing standards for the equity and law portions of the case. The mode and manner of how these issues shall be tried shall be left in the
discretion of the trial judge.

Mr. Connell is directed to prepare a formal order within fourteen (14) days, complete with relevant findings of fact and applicable law, copying Mr. Redman with the
draft prior to submission to the Court.

ORDER INFORMATION
This order|:| ends does not end the case. |:| See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 03/03/2022 .

Case Party Info Protected
Case Party Info Protected

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Case Caption:

Case Number:

Type:

Horry Common Pleas

Gary L Park , plaintiff, et al VS Scott Barry Gutovitz , defendant, et al
2019CP2602083

Order/Electronic Form 4

s/R. Scott Sprouse, Judge #2752

Tenth Judicial Circuit

Electronically signed on 2022-03-03 11:25:42 page 3 of 3
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Horry

IN THE COURT OF COMMON PLEAS CASE NO. 2019CP2602083
Gary L Park et al Scott Barry Gutovitz et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ ] other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

10

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment
by the Court:

Mandatory Date Certain Meeting: All Motions Pertaining To This Case Need To Be
Filed Within 10 Days Of This Order. Judge Seals Assigns All Motions To Judge Coble
To Be Heard.

ORDER INFORMATION
This order [ ] ends [0] does not end the case. [ ] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 11/04/2022 .

Case Party Info Protected
Case Party Info Protected

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Case Caption:

Case Number:

Type:

Horry Common Pleas

Gary L Park , plaintiff, et al VS Scott Barry Gutovitz , defendant, et al
2019CP2602083

Order/Electronic Form 4

IT ISSO ORDERED

<« The Honorable William H. Seals Jr. #2157

Electronically signed on 2022-11-04 18:34:32 page 3 of 3
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Horry

IN THE COURT OF COMMON PLEAS CASE NO. 2019CP2602152
Scott Gutovitz et al Gary L Park et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ ] other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

10

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment
by the Court:

Mandatory Date Certain Meeting: All Motions Pertaining To This Case Need To Be
Filed Within 10 Days Of This Order. Judge Seals Assigns All Motions To Judge Coble
To Be Heard.

ORDER INFORMATION
This order [ ] ends [0] does not end the case. [ ] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 11/04/2022 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Horry Common Pleas

Case Caption: Scott Gutovitz , plaintiff, et al VS Gary L Park , defendant, et al
Case Number: 2019CP2602152

Type: Order/Electronic Form 4

IT ISSO ORDERED

<« The Honorable William H. Seals Jr. #2157

Electronically signed on 2022-11-04 18:36:22 page 3 of 3
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Horry

IN THE COURT OF COMMON PLEAS CASE NO. 2019CP2602083
Gary L Park et al Scott Barry Gutovitz et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ ] other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

10

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment
by the Court:

Plaintiff's motion for summary judgment and to strike jury demand is denied.
Plaintiff's motion to exclude proposed expert is denied.
Motion for sanctions is continued.

ORDER INFORMATION
This order [ ] ends [0] does not end the case. [ ] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 02/10/2023 .

Case Party Info Protected
Cynthia C Park

Gary L Park

Caron Gutovitz

Scott Gutovitz

Case Party Info Protected

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Horry Common Pleas

Case Caption: Gary L Park , plaintiff, et al VS Scott Barry Gutovitz , defendant, et al
Case Number: 2019CP2602083

Type: Order/Electronic Form 4

So Ordered

</ Daniel Coble, 2774

Electronically signed on 2023-02-10 11:29:47 page 3 of 3
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Horry

IN THE COURT OF COMMON PLEAS CASE NO. 2019CP2602152
Scott Gutovitz et al Gary L Park et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ ] other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

10

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment
by the Court:

Plaintiff's motion for summary judgment and to strike jury demand is denied.
Plaintiff's motion to exclude proposed expert is denied.
Motion for sanctions is continued.

ORDER INFORMATION
This order [ ] ends [0] does not end the case. [ ] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 02/24/2023 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Horry Common Pleas

Case Caption: Scott Gutovitz , plaintiff, et al VS Gary L Park , defendant, et al
Case Number: 2019CP2602152

Type: Order/Electronic Form 4

So Ordered

</ Daniel Coble, 2774

Electronically signed on 2023-02-24 10:27:14 page 3 of 3
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY

Gary L. Park and Cynthia C. Park, ) C/ANO. 2019-CP-26-02083
)
Plaintiffs, )
)

VS, ) ORDER OF CONSOLIDATION
) AND ORDER OF INSPECTION

Scott Barry Gutovitz and )
Caron Dawn Gutovitz, )
)
Defendants. )
)

Scott Gutovitz and Caron Gutovitz, ) C/A NO. 2019-CP-26-02152
)
Plaintiffs, )
)
VS, )
)
Gary L. Park and Cynthia C. Park, )
)
Defendants. )
)

This matter is before the Court based on the Motion of Scott Barry Gutovitz and Caron Dawn
Gutovitz to consolidate the captioned cases into one trial. Further, Plaintiffs Park have moved the
Court for inspection of the scenic easement area of Defendants’ property. The Plaintiffs Park and
Defendants Gutovitz have filed actions against one and other arising out of the same transaction, i.e.,
the interpretation, construction of the Gutovitzes’ house and the application of a Scenic Easement
Agreement and First Amended Scenic Easement Agreement.

Gutovitz argues that SCRCP 42(a) is applicable. It states as follows:

(a) Consolidation. When actions involving a common question of law or fact

are pending before the court, it may order a joint hearing or trial of any or all
matters in issue in the action; it may order all the actions consolidated ....

ROA 48

€802092d06T0Z#3ASYD - SYA1d NOWWOD - AHHOH - AV TS:0T €0 4dv €202 - d31Id ATTVIINOY 10313





In this case, the Court finds that there are common questions of law and fact which apply to
both cases and the same witnesses and same evidence would be presented in both cases. Further, the
Court notes there are scarce judicial resources and that to have two separate trials regarding the same
facts and legal issues would be expensive, counterproductive and could result in inconsistent results.
See Creighton v. Coligny Plaza Ltd. Partnership, 334 S.C. 96, 512 S.E.2d 510, 522 (Ct. App. 1998)
(“Under Rule 42(a), SCRCP, atrial judge may order the consolidation of actions involving a common
question of law or fact.”).

In this case, both Park and Gutovitz have filed separate lawsuits which have common
questions of law and fact. Accordingly, it makes sense to the Court to consolidate these actions into
one trial. However, in consolidating these cases into one trial, this Court leaves to the trial judge the
mode and manner of how these issues shall be tried. Accordingly,

IT IS ORDERED that Civil Action No. 2019-CP-26-02083 (Gary L. Park and Cynthia C.
Park v. Scott Barry Gutovitz and Caron Dawn Gutovitz) and Civil Action No. 2019-CP-26-02152
(Scott Gutovitz and Caron Gutovitz v. Gary L. Park and Cynthia C. Park) are hereby consolidated
for trial. However, the mode and manner of how these issues shall be tried is left up to the discretion
of the trial judge.

IT IS ALSO ORDERED the Plaintiffs shall be allowed entry on Defendants’ property to
inspect the scenic easement area, provided that if the inspection of the third-floor deck cannot be made
without entry into or through the children’s bedrooms, the inspection of the third-floor deck is
DENIED.

AND IT IS SO ORDERED.

The Honorable R. Scott Sprouse
Presiding Judge
Fifteenth Judicial Circuit

March , 2022

, South Carolina
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Horry Common Pleas

Case Caption: Gary L Park , plaintiff, et al VS Scott Barry Gutovitz , defendant, et al
Case Number: 2019CP2602083

Type: Order/Consolidate

S/R. Scott Sprouse, Judge #2752

Tenth Judicia Circuit

Electronically signed on 2023-03-31 10:23:28 page 3 of 3
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY )
) Case Number: 2018-LP-26-
Gary L. Park and Cynthia C. Park, )
)
Plaintiffs, )
)
Vs. ) NOTICE OF LIS PENDENS
)
Scott Barry Gutovitz and )
Caron Dawn Gutovitz, )
)
Defendants. )
)

NOTICE IS HEREBY GIVEN that an Action affecting title to real property owned by
the above-named parties will be commenced not more than twenty days after this notice pursuant
to South Carolina Code § 15-11-10 in the Court of Common Pleas of Horry County, South
Carolina, by the above listed Plaintiffs against the above listed Defendants. The Lis Pendens relates
to a dispute related to an easement interest in that certain Real Property bearing Horry County Tax
Map Number 174-10-02-001, such property more formally described as the real property and
improvements thereon more formally described as follows:

ALL AND SINGULAR, all that certain piece, parcel or lot of land, together with
improvements thereon, situate, lying and being in Dogwood Neck Township,
County of Horry and State of South Carolina, and more particularly described as
Lot 1 of Block 119 of the Dunes Section of Myrtle Beach, as shown on a map
prepared by N.C. Hughes, Jr., Engineer, dated February 1939, and recorded in Book
5 at Page 33, records of Horry County, South Carolina, which map by reference
thereto is incorporated as a part of the description herein.

Which includes, that certain piece or portion of land described as the “Scenic
Easement Parcel,” lying and being in the City of Myrtle Beach, South Carolina and
state aforesaid on plat of Lot One (1), Block One Hundred Nineteen (119) of the
Dunes Section, as is more fully shown on a plat prepared by Norris & Ward Land
Surveyors, P.A. dated April 7, 2017, and recorded on May 4, 2017 in Plat Book
275, at Page 112, in the Office of the Register of deed for Horry County, South
Carolina.
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This is the identical property conveyed to the Defendants herein by deed of
PAANaples, LLC, a Florida limited liability company, dated August 30, 2017 and
recorded August 31, 2017 in Deed Book 4039 at Page 1507 in the Office of the
Register of Deeds for Horry County, South Carolina.

PURSUANT TO S.C. CODE § 15-11-10,
NOTICE OF THE PENDENCY
OF THE ABOVE-REFERENCED ACTION
IS HEREBY GIVEN.

Respectfully Submitted,

BELLAMY, RUTENBERG, COPELAND,
EPPS, GRAVELY & BOWERS, P.A.

P. O. Box 357

Myrtle Beach, SC 29578-0357
843.448.2400

Attorneys for Plaintiff

/s/ George W. Redman, III
SC Bar No. 72365

Myrtle Beach, South Carolina

March 15, 2019.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) Case Number: 2019-CP-26-
)
Gary L. Park and )
Cynthia C. Park, )
Plaintiffs, )
)
Vs. ) SUMMONS
)
Scott Barry Gutovitz and )
Caron Dawn Gutovitz, )
)
Defendants. )

)

TO: THE ABOVE NAMED DEFENDANTS

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action,
of which a copy is herewith served upon you, and to serve a copy of your answer to the said
Complaint on the subscribers at their office at 1000 29th Avenue North, Myrtle Beach, South
Carolina 29577, and to file your answer with the Clerk of Court for Horry County, all within thirty
(30) days after the service hereof; exclusive of the day of such service; and if you fail to answer
the Complaint within the time aforesaid, the Plaintiffs in this action will apply to the Court for
judgment by default for the relief demanded in the Complaint and a judgment will be rendered
against you.

BELLAMY, RUTENBERG, COPELAND,
EPPS, GRAVELY & BOWERS, P.A.

Post Office Box 357

Myrtle Beach, SC 29578-0357

(843) 448-2400

Attorneys for Plaintiffs

/s/ George W. Redman, III
S.C. Bar No. 72365

Myrtle Beach, South Carolina

April 5, 2019
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) Case Number: 2019-CP-26-
)
Gary L. Park and )
Cynthia C. Park, )
Plaintiffs, )
)
Vs. ) COMPLAINT
)
Scott Barry Gutovitz and )
Caron Dawn Gutovitz, )
)
Defendants. )

Plaintiffs Gary L. Park and Cynthia C. Park, Complaining of Defendants Scott Barry
Gutovitz and Caron Dawn Gutovitz, respectfully show and allege unto this honorable court as
follows:

PARTIES AND JURISDICTION

1. Plaintiffs Gary L. Park and Cynthia C. Park (hereinafter “Plaintiffs” or “Parks™) are
residents of Horry County, South Carolina.

2. Defendants Scott Barry Gutovitz and Caron Dawn Gutovitz, (hereinafter “Defendants” or
“Gutovitzs”™) are residents of Horry County, South Carolina.

3. This Action involves the Gutovitzs’ defaults, violations, and unjustifiable breaches of an
express easement upon, over, and of and concerning a residential parcel of oceanfront real
property situate in Myrtle Beach, South Carolina.

4. Based upon the foregoing, venue is proper in Horry County, South Carolina and this
Honorable Court has jurisdiction over the Parties and the subject matter set forth herein

this Action.
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STATEMENT OF FACTS

5. As of May 12, 2017, an entity named PAANaples, LLC (“PAANaples”) owned the
property which is the subject of this Action (hereinafter the “Property” or the “Subservient
Property”), bearing a street address of 4900 N. Ocean Blvd., Myrtle Beach, South Carolina,
Horry County tax map number 174-10-02-001, with the following legal description:

ALL AND SINGULAR, all that certain piece, parcel or lot of land, together
with improvements thereon, situate, lying and being in Dogwood Neck
Township, County of Horry and State of South Carolina, and more
particularly described as Lot 1 of Block 119 of the Dunes Section of Myrtle
Beach, as shown on a map prepared by N.C. Hughes, Jr., Engineer, dated
February 1939, and recorded in Plat Book 5, Page 33, records of Horry
County, South Carolina, which map by reference thereto is incorporated as
a part of the description herein.

This is the identical property conveyed to the Grantor herein by deed of
Howard L. Cohen dated February 17,2017 and recorded February 21, 2017
in Deed Book 3989 at Page 778 in the Office of the Register of Deeds for
Horry County, South Carolina.!

6. As of May 12, 2017, the Parks owned the adjacent residential oceanfront lot (hereinafter
the “Dominant Property”) with a street address of 4902 N. Ocean Boulevard, Myrtle
Beach, South Carolina, same bearing Horry County tax map number 174-10-02-002, with
the following legal description:

ALL AND SINGULAR that certain piece, parcel or lot of land, together
with improvements located thereon, situate, lying and being at Myrtle
Beach, South Carolina and being more particularly descried as Lot Two (2)
Block Number One Hundred Nineteen (119), as shown on a map of the
Dunes Section of Myrtle Beach by N.C. Hughes, Jr., Engineer, dated
February 1939, and recorded in Plat Book 5 at Page 33, in the Office of the
Register of Deeds for Horry County, South Carolina.

This is the identical property conveyed unto Gary L. Park, Cynthia C. Park
and John T. Chambers by Deed of James W. Hill and Laura A. Hill,
recorded on October 14, 2004, in Deed Book 2809 at Page 0838, records of
the Office of the Registrar of Deeds for Horry County, South Carolina.

! The map prepared by N.C. Hughes, Jr., and Engineer, dated February 1939, and recorded in
Horry County Plat Book 5, Page 33, is attached hereto and incorporated herein as “Complaint

Exhibit A.”
ROASS
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10.

11.

This being the identical property conveyed unto Gary L. Park, Cynthia C.

Park by Quit-Claim Deed of John T. Chambers recorded in Deed Book 3817

at Page 1534, records of the Office of the Register of Deeds for Horry

County, South Carolina.
On May 12,2017, PAANaples granted a perpetual easement over the Subservient Property
in favor of the Parks and the Dominant Property, the terms of which are expressly set forth
in the Scenic Easement (“Scenic Easement”), executed on May 12, 2017, and recorded on
July 13, 2017, in the Horry County Registrar of Deeds in Deed Book 4025 at Page 2283
(Attached hereto and incorporated verbatim as “Complaint Exhibit B”).

The Scenic Easement expressly and perpetually restricted construction on a portion of the
Subservient Property referred to as the Scenic Easement Parcel, providing in pertinent part:
[T]here shall be no new structures of any kind, together with any
reconstruction thereof, placed or erected upon the Scenic Easement Parcel
unless an application therefor, with plans and specification of such
structures, together with a statement of purpose for which the structure will
be used, has been submitted to written approval obtained from the Grantee.

(emphasis added)
The Scenic Easement Parcel on the Subservient Property is specifically described by
Exhibit C of the Scenic Easement with the following legal description:

ALL AND SINGULAR, that certain piece or portion of land described as

the “Scenic Easement Parcel” lying and being in the City of Myrtle Beach,

South Carolina and state aforesaid on plat of Lot One (1), Block One

Hundred Nineteen (119) of the Dunes Section, as is more fully shown on a

plat prepared by Norris & Ward Land Surveyors, P.A., dated April 7, 2017,

and recorded on May 4, 2017 in Plat Book 275, at Page 112, in the Office

of the Register of Deeds for Horry County, South Carolina.
The above-referenced Plat (the “Scenic Easement Parcel Plat”), recorded on May 4, 2017
in Plat Book 275, at Page 112, is attached hereto and incorporated herein this Complaint
as “Complaint Exhibit C.”

The language of the Scenic Easement specifically identifies the boundaries of the Scenic

Easement Parcel and specifically restricts the Subservient Property to prevent construction,

R&ASE
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12.

13.

14.

15.

16.

17.

including but not limited to that which would potentially block the oceanfront view of and
from the Dominant Property.

The Scenic Easement provides the restriction runs with and burdens the Dominant and
Subservient Property “and shall be binding upon Grantor, its successors, assigns and
successors-in-title to the Subservient Parcel and shall inure to the benefit of the [Parks],
the owner or owners of the Dominant Parcel, and their respective successors, heirs,
personal representatives and successors-in-title.”

On August 30, 2017, PAANaples, LLC, conveyed the Subservient Property to the
Gutovitzs by way of that certain Title to Real Estate, recorded on August 31, 2017, with
the Horry County Registrar of Deeds in Deed Book 4039, Page 1507.

By operation of South Carolina law and the express language of the Gutovitzs’ Deed, the
Subservient Property was conveyed subject to all covenants, conditions, restrictions and
easements found in the public records for Horry County, specifically including the Scenic
Easement Agreement.

After purchasing the Subservient Property, the Gutovitzs asked the Parks to amend the
Scenic Easement so that an uncovered porch could be built within the Scenic Agreement
Parcel in a position that would be in line with, but not extend any further toward the ocean
than the existing porch on the Parks’ residence.

Despite having no legal obligation to amend the Scenic Easement Agreement, in an effort
to be good and reasonable neighbors, the Parks agreed to the Gutovitzs’ request by entering
into that certain First Amendment to Scenic Easement (hereinafter the “Amended Scenic
Easement®), dated September 19, 2019, attached hereto as “Complaint Exhibit D.”

The Parks not only agreed to the Gutovitzs’ request, they employed the McNair Law Firm
and paid the costs associated with the drafting and attempts to record the Amended Scenic

Easement.

REOAST?
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18.

19.

20.

21.

The Amended Scenic Easement provides as follows verbatim:

... Park has agreed to allow Gutovitz to place a porch within the Scenic

Easement Parcel, as defined in the Easement Agreement, so long as the

following conditions are met:

a. There shall be no change to the plans and specifications as submitted
by Gutovitz to Park and attached hereto and made a part and parcel
hereof as “Exhibit A.” Any proposed change, of whatever kind,
quality or nature, to the plans and specifications set forth in Exhibit
A shall require the prior written consent of Park.

b. The position of the enclosed structure of the house (facing the ocean)
owned by Gutovitz shall not exceed the position of the enclosed
structure of the house owned by Park.

c. The position of the uncovered porch of the house (facing the ocean)
owned by Gutovitz shall not exceed the position of the uncovered
porch of the house owned by Park.

d. The porch shall remain open (not enclosed) now and in the future by
any subsequent owners to Gotovitz.

The “plans” (hereinafter “Plans”) referenced by the Amended Scenic Easement depicted
the proposed structure with a single level uncovered porch on the oceanfront side of the
building. Said Plans are attached hereto and incorporated herein as “Complaint Exhibit E.”
Upon information and belief, due to an unknown and unanticipated issue with the Plans,
the Amended Scenic Agreement could not be recorded with the Horry County Registrar of
Deeds.

The Gutovitzs began construction which clearly and almost immediately violated the terms
of the Scenic Easement Agreement, the Amended Scenic Easement, and the Plans attached
to the Amended Scenic Easement (collectively referred to as the “Easement Agreements”),
as a portion of the Gutovitzs’ oceanfront porch had multiple levels and was obviously being
positioned in front and exceeding the porch of the Parks’ residence. Pictures taken in
November of 2018 and as of the date of this Complaint depicting the Gutovitzs’ violation

is attached hereto and incorporated herein as “Complaint Exhibit F.”
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22.

23.

24.

25.

26.

27.

28.

The Parks were forced to obtain and employ counsel to demand the Gutovitzs cease and
desist their breaches of the Easement Agreements, first by way of letter from the McNair
Law Firm, dated November 16, 2018, same being attached hereto and incorporated herein
as “Complaint Exhibit G.”

Thereafter and in response, counsel for the Gutovitzs wrote a series of emails confirming
the Gutovitzs’ breaches of the Easement Agreements, refusing to abate and/or cure the
breaches, and challenging the validity of the Easement Agreements.

The Gutovitzs obtained two surveys which specifically depict the Gutovitzs’ porch
extending several feet further toward the ocean than the existing porch on the Parks’
residence, both of which were forwarded to the Parks by their counsel via emails dated
November 29 and 30, 2018, both being attached hereto and incorporated herein as
“Complaint Exhibit H.”

As a result, the Parks were forced to employ additional counsel who formally demanded
the Gutovitzs cease and desist their breaches of the Easement Agreements, by way of letter
from the Bellamy Law Firm, dated December 17, 2018. Same being attached hereto and
incorporated herein as “Complaint Exhibit [.”

The Gutovitzs have refused to comply with their obligations under the Easement
Agreements as they have made numerous changes to their constructions plans, and at no
time have they obtained the prior written consent of Parks as required by the Easement
Agreements and South Carolina law.

The Parks have continually and repeatedly provided the Gutovitzs and their counsel with
notice of their objection to the violations of the Easement Agreements, as well as their
intention to enforce all of their rights under the Easement Agreements.

The undersigned counsel last contacted Counsel for Gutovitzs on April 4, 2019 in an effort

to avoid the filing of this Action.

R&ASY
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29.

30.

31.

32.

FIRST CAUSE OF ACTION
(Intentional and Reckless Breach of Express Easement Agreements)

Each and every allegation set forth in this Complaint, specifically including but not limited

to each and every factual assertion set forth above, is realleged and incorporated into this

cause of action as if it was repeated verbatim herein.

Gutovitzs bought the Subservient Property subject to the Easement Agreements.

The Parks have acted in good faith and as a good neighbors as they attempted to

accommodate the Gutovitzs’ desire to move their residence in line with the Parks’

residence, even going so far as to employ and pay for counsel at the McNair Law Firm to

draft and attempt to record the Amended Scenic Easement.

Gutovitzs have intentionally, willfully, and recklessly breached and violated their

obligations set forth within the Easement Agreements, as is more specifically set forth

above, and said unjustifiable defaults, breaches, and violations specifically include, but not

by way of limitation, the following:

a. Positioning and building structures and improvements closer to the oceanfront than
those on the Parks’ Dominant Property;

b. Failing and refusing to remove structures and improvements that were built closer

to the oceanfront than those on the Parks Dominant Property;

C. Making unauthorized changes to the Plans referenced in the Amended Easement;
d. Failing and refusing to present plans to the Parks to obtain their consent;

e. Failing and refusing to present plans to the Parks which can be publicly recorded;
f. Continuing construction despite receiving notice of violations and repeated

demands to cease and desist;

R&A6Y
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33.

34.

35.

g. Causing the Parks to incur significant attorney fees by and through their refusal to
acknowledge and timely remedy their violations of the Easement Agreements;

h. Failing and refusing to reimburse the Parks for significant attorney fees incurred
due to their violations of the Easement Agreements;

1. Having failed to obtain plans to which the Parks consent, failing to remove
structures within the Scenic Easement Parcel;

J- Having failed to obtain plans to which the Parks consent, constructing a porch
within the Scenic Easement Parcel;

k. Having failed to obtain plans to which the Parks consent, building a residence
within the Scenic Easement Parcel; and,

1. Such other breaches and violations as may be revealed during the discovery of this
Action.

The Parks did not give consent to any change and fully expected and relied upon the plans

presented by Gutovitzs and attached to the Amended Scenic Easement.

The Amended Scenic Easement expressly includes the following default provision:
Default. Gutovitz and all subsequent owners to Gutovitz
acknowledge that Park will be irreparably damages in the event that
any covenant or condition contained in this Amendment is not met
or breached, and therefore agrees that this Amendment shall be
enforceable through (a) construct or removal of any completed
construction; or (b) any other equitable or legal remedies, which
shall be cumulative with and not exclusive to any other remedy
available to Park including recovery or reasonable attorney’s fees
and costs.

As a result of Gutovitzs’ defaults, unjustifiable breaches, and violations, the Parks have

incurred damages, costs, and expenses which include, but not by way of limitation, the

costs of this law suit and attorney’s fees.

Re&A6?
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36.

37.

38.

39.

40.

41.

The Parks are entitled to an Order of this Court, both pendent lite and permanent, enjoining
the Gutovitzs from continuing construction and demanding the removal of any and all
structures within the Scenic Easement Parcel;

The Parks pray for an Order from this Court demanding the Gutovitzs comply with the
First Scenic Easement and awarding to the Parks a judgment against Gutovitzs for all of
the Parks’ damages, including all of the costs incurred in bringing this Action together with

its reasonable attorney fees.

FOR A SECOND CAUSE OF ACTION
(Declaratory Judgment and Permanent Injunction)

Each and every allegation set forth in the Complaint, specifically including but not limited
to each and every factual assertion set forth above, is realleged and incorporated into this
cause of action as if it was repeated verbatim herein.

The Easement Agreements set forth certain property rights pertaining to the Parks and the
Dominant Property.

The Gutovitzs, through their development activities, have taken actions to interfere with
and encroach upon the Parks’ easement rights. The Parks pray for and are entitled to an
Order from this Honorable Court declaring the full extent of the Parks’ rights under the
Easement Agreements. The Parks assert Gutovitzs breached their obligations under the
terms of the Scenic Easement and Amended Scenic Easement by constructing their
uncovered porch to obstruct the Parks’ view.

As aresult, the Parks are entitled to an Order and Declaration from the court providing the
Easement be declared valid and that it shall run with the land, perpetually, that the
Amended Scenic Easement be publicly recorded in Horry County, South Carolina, and

awarding the Parks all attorney fees related to bringing this Action.

R&A62
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WHEREFORE, the Parks, having complained of Gutovitzs, hereby pray for the following

relief:

Myrtle Beach,

April 5, 2019.

An Order of this Honorable Court granting the relief under the Causes of Action
set forth above as to the Parks’ actual, incidental and consequential damages, all
costs and fees, including but not limited to attorney’s fees;
An Order of this Honorable Court stating that the benefits and burdens of the Scenic
Easement are valid and enforceable and runs with the land as to the Dominant and
Subservient Property which is the subject of this Action;
The Parks pray for immediate, pendent lite, and permanent injunctive relief to
prevent Gutovitzs from obstruction of the Parks’ rights under the Easement
Agreements, including but not limited to removing any and all structures build
within the Scenic Easement Parcel;
An Order clearing declaring the full extent of the Parks’ rights under the Easement
Agreements; and,
Any and all other relief which is deemed just and proper by this Honorable Court
and the trier of fact.

BELLAMY, RUTENBERG, COPELAND,

EPPS, GRAVELY & BOWERS, P.A.

P. O. Box 357

Myrtle Beach, SC 29578-0357

843.448.2400
Attorneys for Plaintiffs

/s/ George W. Redman, III
SC Bar No. 72365

South Carolina

RORBY
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Instrument#: 2017000080253, DEED BK: 4025 PG: 2283 DOCTYPE: 062 07/13/2017 at
02:18:09 PM, 1 OF 7, EXEMPT, MARION D. FOXWORTH III, HORRY COUNTY, SC REGISTRAR
OF DEEDS r

STATE OF SOUTH CAROLINA )
) SCENIC EASEMENT AGREEMENT
COUNTY OF HORRY )

THIS SCENIC EASEMENT AGREEMENT (“Agreement”) is made effective this /43
day of 2017, by and between Paanaples, LLC (“Grantor”) and Gary L. Park and
Cynthia C. Paik (“Grantee”). :

RECITALS:

WHEREAS, Grantor is the owner of Lot 1 Block 119, Dunes Section, that certain real
property located in Horry County, South Carolina, bearing a Tax Map Number of 174-10-02-
001, and described on Exhibit “A” attached hereto (“Subservient Parcel”) and made a part and
parcel hereof; and '

WHEREAS, Grantee is also the owner of Lot 2, Block 119, Dunes Section, that certain
real property located in Horry County, bearing a Tax Map Number of 174-10-02-002, and
described on Exhibit “B”, attached hereto (“Dominant Parcel”) and made a part and parcel
hereof; and

WHEREAS, Grantor has determined that a portion of the Subservient Parcel described on
Exhibit “C” attached hereto (“Scenic Easement Parcel”) and made a part and parcel hereof, shall
be perpetually maintained and preserved as open space for the benefit of Grantee and the owner
or owners from time to time of the Dominant Parcel.

NOW, THEREFORE, Grantor declares that the Scenic Easement Parcel is and shall be
held, transferred, sold, encumbered, conveyed and occupied subject to the covenants, restrictions
and easements hereinafter set forth:

€802092d06T0Z#3SVD - SYI1d NOWINOD - AHHOH - INd 65:2 S0 1dv 6T0Z - 37114 ATIVOINOY LD 13

1. The restrictions hereby imposed upon the use of the Scenic Easement Parcel are and shall
be as follows:

(a) Grantor agrees that there shall be no new structures of any kind, together with any
reconstruction thereof, placed or erected upon the Scenic Easement Parcel unless an application
therefor, with plans and specification of such structures, together with a statement of the purpose
for which the structure will be used, has been submitted to and written approval obtained from
the Grantee.

2. Enforcement of the covenants and restrictions contained herein, and of any other
provision hereof, shall be by any appropriate proceeding at law or in equity against the person or
persons violating or attempting to violate these covenants and restrictions.

3. This Agreement shall be a covenant running with and burdening the Subservient Parcel
and shall be binding upon Grantor, its successors, assigns and successors-in-title to the-
Subservient Parcel and shall inure to the benefit of the Grantee, the owner or owners of the
Dominant Parcel, and their respective successors, heirs, personal representatives and successors-
in-title.

ROA 65 Complaint Exhibit B
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Instrument#: 2017000080253, DEED BK: 4025 PG: 2284 DOCTYPE: 062 07/13/2017 at
02:18:09 PM, 2 OF 7, EXEMPT, MARION D. FOXWORTH III, HORRY COUNTY, SC REGISTRAR
OF DEEDS

4, The Scenic Easement Parcel for all other purposes, such as taxes, insurance and
maintenance, shall remain the responsibility of the Grantor, its successors, assigns and
successors-in-title to the Subservient Parcel.

IN WITNESS WHEREOF, Grantor has caused this Scenic Easement Agreement to be
executed the day and year first above written.

SIGNED, SEALED AND DELIVERED GRANTOR
IN THE PRESENCE OF: - PAANAPLES, LLC

Signature Of}irst_m By:
Its: Member
000y ) (B8

Szgnature of Second Wztness/Notary Publzc

e
STATE OF SG-H%I—IG&RGHNA ) ACKNOWLEDGEMENT

. )
COUNTY oFHORRY- (DIlier )

N‘QOWQ AitonN , a Notary Public do hereby certify that Paanaples, LLC by
ttacid Anidp |, its Member, the within named Grantor personally appeared before me
this day and acknowledged the due execution of the foregoing instrument.
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WITNESS my hand and official seal this \,Z day of J\/\(L\{ ,2017.

LU0 sen

Print Name: N 20 A EON
Notary Public for Seuth-Garelina— T10MAQ
My Commission Expires: __kp{t( 10, 7020

(AFFIX SEAL)
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Instrument#: 2017000080253, DEED BK: 4025 PG: 2285 DOCTYPE: 062 07/13/2017 at
02:18:09 PM, 3 OF 7, EXEMPT, MARION D. FOXWORTH III, HORRY COUNTY, SC REGISTRAR
OF DEEDS

SIGNED, SEALED AND DELIVERED GRANTEE
IN THE PRESENCE OF:
e @ Loy T TV
Signature of First Witnes§” Gary L. Park
Signature of Second Witness/]\}‘e}ary Public Cynthia C. Park
STATE OF SOUTH CAROLINA ) ACKNOWLEDGEMENT
)
COUNTY OF HORRY )
I, \alavie E. Cavsey , a Notary Public do hereby certify that Gary L. Park and

Cynthia C. Park, the within named Grantee personally appeared before me this day and
acknowledged the due execution of the foregoing instrument.

WITNESS my hand and official seal this s™ day of J'ul\ly , 2017.

\(aom)uw . ch/-é‘ (SEAL)
Print Name: Nalane E. Cavsey
Notary Public for South Carolina

My Commission Expires: March o, 2024
(AFFIX SEAL)
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VALARIE E CAUSEY '
Notary Public, State of South Carolina

My Commission Expires Mar. 6, 2024
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Instrument#: 2017000080253, DEED BK: 4025 PG: 2286 DOCTYPE: 062 07/13/2017 at
02:18:09 PM, 4 OF 7, EXEMPT, MARION D. FOXWORTH III, HORRY COUNTY, SC REGISTRAR
OF DEEDS

Exhibit “A”
Subservient Parcel

All and singular, all that certain piece, parcel or lot of land, together with improvements thereon,
situate, lying and being in Dogwood Neck Township, County of Horry and State of South
Carolina, and more particularly described as Lot 1 of Block 119 of the Dunes Section of Myrtle
Beach, as shown on a map prepared by N.C. Hughes, Jr., Engineer, dated February 1939, and
recorded in Book 5 at Page 33, records of Horry County, South Carolina, which map by
reference thereto is incorporated as a part of the description herein.

This being the identical property conveyed to Paanaples, LLC by deed of Howard L. Cohen
recorded February 21, 2017 in Deed Book 3989 at Page 778, Horry County Register of Deeds.
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Instrument#: 2017000080253, DEED BK: 4025 PG: 2287 DOCTYPE: 062 07/13/2017 at
02:18:09 PM, 5 OF 7, EXEMPT, MARION D. FOXWORTH III, HORRY COUNTY, SC REGISTRAR
OF DEEDS

Exhibit “B”
Dominant Parcel

ALL AND SINGULAR, that certain piece, parcel or lot of land, with improvements thereon
situate, lying and being in the City of Myrtle Beach, South Carolina and state aforesaid, and
being more particularly described as Lot Two (2), Block One Hundred Nineteen (119) of the
Dunes Section, as will be more fully shown on a plat prepared by N.C. Hughes, Jr., Engineer,
dated February, 1939, and recorded in Plat Book 5, at Page 33, in the Office of the Register of
Deed for Horry County, South Carolina.

This beihg the identical property conveyed to Gary L. Park, and Cynthia C. Park, by deed of
John T. Chambers on April 30, 2015 and recorded May 1, 2015 in Deed Book 3817 at Page
1534, Horry County Register of Deeds.
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Instrument#: 2017000080253, DEED BK: 4025 PG: 2288 DOCTYPE: 062 07/13/2017 at
02:18:09 PM, 6 OF 7, EXEMPT, MARION D. FOXWORTH III, HORRY COUNTY, SC REGISTRAR
OF DEEDS

Exhibit “C”
Scenic Easement Parcel

ALL AND SINGULAR, that certain piece or portion of land described as the “Scenic Easement
Parcel”, lying and being in the City of Myrtle Beach, South Carolina and state aforesaid on plat
of Lot One (1), Block One Hundred Nineteen (119) of the Dunes Section, as is more fully shown
on a plat prepared by Norris & Ward Land Surveyors, P.A. dated April 7, 2017, and recorded on
May 4, 2017 in Plat Book 275, at Page 112, in the Office of the Register of Deed for Horry
County, South Carolina.
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Instrument#: 2017000080253, DEED BK: 4025 PG: 2289 DOCTYPE: 062 07/13/2017 at
02:18:09 PM, 7 OF 7, EXEMPT, MARION D. FOXWORTH III, HORRY COUNTY, SC REGISTRAR
OF DEEDS

STATE OF SOUTH CAROLINA )
AFFIDAVIT

— Nt

COUNTY OF HORRY

PERSONALLY appeared before me the undersigned, who being duly sworn, deposes and says:
1. I have read the information on this affidavit and I understand such information
2. The property being transferred consists of certain easement rights, granted by Paanaples, LLC to Gary L. Park

and Cynthia C. Park on property described as a portion of Lot 1, Block 119 of Dunes Section, bearing Horry
County TMS # 174-10-02-001.

3. Check one of the following:
)] . subject to the recording fee as a transfer for consideration paid or to be paid in money or
money's worth.
(b) . subject to the recording fee as a transfer between a corporation, a partnership, or other entity

and a stockholder, partner, or owner of the entity, or is a transfer to a trust or as a
. distribution to a trust beneficiary.
(c) X exempt from the recording fee because the value of the property being transferred is less
than $100.00. (If exempt, please skip items 4-7, and go to item 8 of this affidavit).

4. Check one of the following if either item 3(a)' or item 3(b) above has been checked.
(a) _ The fee is computed on the consideration paid or to be paid in money or money's worth in
the amount of § .
(b) . The fee is computed on the fair market value of the realty which is $ .
c) . The fee is computed on the fair market value of the realty as established for property tax

purposes which is

5. Check Yes ___or No ___ to the following: A lien or encumbrance existed on the land, tenement, or realty before
the transfer and remained on the land, tenement, or realty after the transfer. If "Yes", the amount of the
outstanding balance of this lien or encumbrance is
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6. The recording fee is computed as follows:
(a) . Place the amount listed in item 4 above here: _$
(b) o Place the amount listed in item 5 above here:
(If no amount is listed, place zero here).
(c) _ Subtract line 6(b) from 6(a) and place here. $
7. The recording fee is based on the amount listed on Line 6(c) above and the easement recording fee due is $.
8. As required by Code Section 12-24-70, I state that I am a responsible person who was connected with the

transaction as: Attorney for Grantor.

9. [ further understand that a person required to furnish this affidavit who wilfully furnishes a false or fraudulent
affidavit is guilty of a misdemeanor and, upon conviction, must be fined not more than one thousand dollars or
imprisoned not more than one year, or both.

SWORN to before me this £3%4 McNair Law Firm, PA

By:

i .C. Byﬁi atel
y commisglop£xpires: 7 - 5‘ ,Zé .
ToANNE. Tizsimpons
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STATE OF SOUTH CAROLINA ) FIRST AMENDMENT TO
) SCENIC EASEMENT AGREEMENT
COUNTY OF HORRY )

THIS FIRST AMENDMENT TO SCENIC EASEMENT AGREEMENT
(“Amendment”) is made effective this /¥ # day of Septendo,~, 2018, by and between Scott

Barry Gutovitz and Caron Dawn Gutovitz (“Gutovitz”) and Gary L. Park and Cynthia C. Park
(“Park™).

RECITALS:

A. Park obtained certain rights through that certain Scenic Easement Agreement dated May
12, 2017 and recorded on July 13, 2017 in Book 4025 at Page 2283 in the Office of the
Register of Deeds, Horry County, South Carolina (the “Easement Agreement”); and

B. Gutovitz are the current owners of the Subservient Parcel as referenced in the Easement
Agreement. The parties hereto mutually desire to amend the terms of the Easement
Agreement as provided herein.

NOW THEREFORE, in consideration of the sum of Ten ($10.00) Dollars in hand paid by
Gutovitz to Park, the above recitals and the mutual terms, conditions, and provisions herein and
in the Easement Agreement, the receipt and sufficiency of which consideration is hereby
acknowledged by the parties hereto, Gutovitz and Park agree as follows:

i. The above Recitals are hereby incorporated into this Amendment. All capitalized words
not otherwise defined herein shall have the meanings set forth in the Easement Agreement.

2. Park has agreed to allow Gutovitz to place a porch within the Scenic Easement Parcel, as
defined in the Easement Agreement, so long as the following conditions are met:

€802092dD6T0Z#ASVYD - SYI1d NOWINOD - AHHOH - INd 65:2 S0 1dv 6T0Z - 3714 ATIVOINOHLD3 13

a. There shall be no change to the plans and specifications as submitted by Gutovitz
to Park and attached hereto and made a part and parcel hereof as "Exhibit A." Any
proposed change, of whatever kind, quality or nature, to the plans and
specifications set forth in Exhibit A shall require the prior written consent of Park.

b. The position of the enclosed structure of the house (facing the ocean) owned by
Gutovitz shall not exceed the position of the enclosed structure of the house
owned by Park.

¢. The position of the uncovered porch of the house (facing the ocean) owned by
Gutovitz shall not exceed the position of the uncovered porch of the house owned
by Park.

d. The porch shall remain open (not enclosed) now and in the future by any
subsequent owners to Gutovitz.

1852600v1 1
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3. Default. Gutovitz and all subsequent owners to Gutovitz acknowledge that Park will be
irreparably damaged in the event that any covenant or condition contained in this Amendment is
not met or breached, and therefore agrees that this Amendment shall be enforceable through (a)
specific performance such as injunctive relief, including, without limitation, the restriction of
construction or removal of any completed construction; or (b) any other equitable or legal
remedies, which shall be cumulative with and not exclusive of any other remedy available to
Park, including recovery of reasonable attorney’s fees and costs.

4, Remaining Terms and Conditions. The parties hereto acknowledge and agree that no
other term, provision, or condition of the Easement Agreement has been changed or modified by
this Amendment except as specified above and that the Easement Agreement, as modified by this
Amendment, remains in full force and effect.

5. Binding Agreement. The foregoing provisions shall bind and inure to the benefit of
Gutovitz and Park and their respective successors and assigns.

[Signatures on Next Page]
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IN WITNESS WHEREOF and intending to be legally bound, the parties have set their
hands and seals hereunto and have caused this instrument to be executed and their seals to be
affixed hereto by their respective, duly authorized officers as of the above Effective Date.

SIGNED, SEALED AND DELIVERED
IN THE PRESENCE OF:

4%07(,{/»\/ - % éw /%

e of First Winess Scott vBarfy Guibvitz \>

,/«Kb‘c&é/www& (o
igndture of Second Witness@ota Public CarMGut
ge

STATE OF ) ACKNOWLEDGEMENT

)
COUNTY OF Jﬂ:; VA )

I, ij M O k/ ‘fﬂ( H\f/f/\ a Notary Public do hereby certify that the within named
Scott Barry Gutovitz and Car(}h‘“f)awn Gutovitz personally appeared before me this day and
acknowledged the due execution of the foregoing instrument.

 WITNESS my hand and official seal this K 3‘ day of '« Sif Qéf/wbﬁ/g 2018.

\
}

( / e JJ\ z’/z/u*wu/ SEAL)

Pint N e( Jora N e d
Notar$ Public for f\ o P

My Commission Expircs: B ol N
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(AFFIX SEAL)

[Signatures Continue on Next Page]

CARA N AIREY
Notary Public, South Caralina
My Commission Expires
Sepilember 20, 2020

1852600v1 3
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SIGNED, SEALED AND DELIVERED
IN THE PRESENCE OF:

R

e T e

Pt
e

GRANTEE

g X L

Signature of First Witness~

Gary L. PAtk

G AL

/

Signature of Second Witness/Notary Public

STATE OF MQ,

county oF _ i€

I, A '!'W(/’Qiﬁ_T‘\r(k( Ve h , a Notary Public do hereby certify that Gary L. Park and

Cynthia“€. Park, the within named Grantee personally appeared before me this day and
acknowledged the due execution of the foregoing instrument.

WITNESS my hand and official seal this !U day of E}E{X@ﬂwﬂ, 2018.

| | (SEAL)
Print Name: £411C)2 U cdlcCh

(ot O M)

Cynthia C. Park

ACKNOWLEDGEMENT

Notary Public for %U(Q}mnpp, NC

My Commission Expires:

(AFFIX SEAL)

SN A ey,
S Ty,
R (2
T NOTAR, 0%

1

C:*
3
O
s

A
é‘gf

st
o
/
P
SS=
KJ ~<
- 8 m
A
T

1852600v 1
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MCNAIR

ATTORNEYS

November 16, 2018 RisERes o DR
abailey@mcnair.net

T 843.444.1107
F 843.444.4729

Via E-Mail

Scott Barry Gutovitz and Caron Dawn

Gutovitz

5710 Longleaf Drive

Myrtle Beach, SC 29577
Re:  First Amendment to Scenic Easement Agreement
Dear Mr. and Mrs. Gutovitz:

As you are aware, the McNair Law Firm, P.A. assisted Gary L. Park and Cynthia
C. Park in negotiating, drafting, and executing the First Amendment to Scenic
Easement Agreement signed by you on September 19, 2018 (“Agreement™). A
version of the final Agreement is attached hereto as “Exhibit A”.

It has very recently come to Ms. Park’s attention that the construction occurring
on your property includes a porch that is greater in size and closer to the ocean
than permitted under the terms of the Agreement, and not approved by Park as
required. I am sure this was an oversight that neither you nor your contractor
intended.

Ms. Park wishes to bring this matter to your attention so that it may be timely and
amicably remedied. Please promptly confirm that the size and position of the
porch currently under construction will be brought into compliance with the
Agreement and that any areas constructed outside of the permitted area/position
will be removed. Further, if there have been any changes to the plans and
specifications to Exhibit “A” of the Agreement, please submit the same to Ms.
Park for her review and consideration.
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It is Mrs. Park’s sincere desire to amicably resolve this matter, without resort to MCNAIR LAW FIRM, P.A.
any equitable or legal remedies, before the end of business on Monday, November — ';‘:;’;‘t’e;::gg:
205 201 8 . Myrtle Beach, SC 29577

Mailing Address
Post Office Box 336
Myrtle Beach, SC 29578

mcnair.net

1899912vl

BLUFFTON CHARLESTON CHARLOTTE | COLUMBIA | GREENVILLE HILTON HEAD | MYRTLE BEACH
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Scott Barry Gutovitz and Caron Dawn Gutovitz
November 16, 2018
Page 2

MCNAIR

ATTORNEYS

Thank you and I look forward to hearing from you.
Very truly yours,

McNAI W FIRM, P.A.

Amanda

AB:cb
Enclosure

Qe McW Custom Homes, License 22896, via U.S. Mail

1899912v1 ROA 81
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STATE OF SOUTH CAROLINA ) FIRST AMENDMENT TO
) SCENIC EASEMENT AGREEMENT
COUNTY OF HORRY )

THIS FIRST AMENDMENT ~TO SCENIC EASEMENT AGREEMENT
(“Amendment”) is made effective this /7" & day of JSeptembe,—, 2018, by and between Scott
Barry Gutovitz and Caron Dawn Gutovitz (“Gutovitz”) and Gary L. Park and Cynthia C. Park
(C‘Park”).

RECITALS:

A. Park obtained certain rights through that certain Scenic Easement Agreement dated May
12, 2017 and recorded on July 13, 2017 in Book 4025 at Page 2283 in the Office of the
Register of Deeds, Horry County, South Carolina (the “Easement Agreement”); and

B. Gutovitz are the current owners of the Subservient Parcel as referenced in the Easement
Agreement. The parties hereto mutually desire to amend the terms of the Easement
Agreement as provided herein.

NOW THEREFORE, in consideration of the sum of Ten ($10.00) Dollars in hand paid by
Gutovitz to Park, the above recitals and the mutual terms, conditions, and provisions herein and
in the Easement Agreement, the receipt and sufficiency of which consideration is hereby
acknowledged by the parties hereto, Gutovitz and Park agree as follows:

1. The above Recitals are hereby incorporated into this Amendment. All capitalized words
not otherwise defined herein shall have the meanings set forth in the Easement Agreement.

2z, Park has agreed to allow Gutovitz to place a porch within the Scenic Easement Parcel, as
defined in the Easement Agreement, so long as the following conditions are met:

a. There shall be no change to the plans and specifications as submitted by Gutovitz
to Park and attached hereto and made a part and parcel hereof as "Exhibit A." Any
proposed change, of whatever kind, quality or nature, to the plans and
specifications set forth in Exhibit A shall require the prior written consent of Park.

b. The position of the enclosed structure of the house (facing the ocean) owned by
Gutovitz shall not exceed the position of the enclosed structure of the house
owned by Park.

c. The position of the uncovered porch of the house (facing the ocean) owned by
Gutovitz shall not exceed the position of the uncovered porch of the house owned
by Park.

d. The porch shall remain open (not enclosed) now and in the future by any
subsequent owners to Gutovitz.

1852600v1 1
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3. Default. Gutovitz and all subsequent owners to Gutovitz acknowledge that Park will be
irreparably damaged in the event that any covenant or condition contained in this Amendment is
not met or breached, and therefore agrees that this Amendment shall be enforceable through (a)
specific performance such as injunctive relief, including, without limitation, the restriction of
construction or removal of any completed construction; or (b) any other equitable or legal
remedies, which shall be cumulative with and not exclusive of any other remedy available to
Park, including recovery of reasonable attorney’s fees and costs.

4, Remaining Terms and Conditions. The parties hereto acknowledge and agree that no
other term, provision, or condition of the Easement Agreement has been changed or modified by
this Amendment except as specified above and that the Easement Agreement, as modified by this
Amendment, remains in full force and effect.

3 Binding Agreement. The foregoing provisions shall bind and inure to the benefit of
Gutovitz and Park and their respective successors and assigns.

[Signatures on Next Page]

1852600v1 2
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IN WITNESS WHEREOF and intending to be legally bound, the parties have set their
hands and seals hereunto and have caused this instrument to be executed and their seals to be
affixed hereto by their respective, duly authorized officers as of the above Effective Date.

SIGNED, SEALED AND DELIVERED

IN THE PRESENCE OF:
JMM/ %A/%f?
gnaiure of First Wiiness Scott Barry Gutbvitz

[ crrC (=

Egnﬁture of Second Wztnessw Public CarMut

STATE OF NS ) ACKNOWLEDGEMENT
)
COUNTY OF \/\‘b it u\ )

0 M o ‘\) ‘A_ \ f&/\ a Notary Public do hereby certify that the within named
Scott Barry Gutovitz and Car&n-bawn Gutovitz personally appeared before me this day and
acknowledged the due execution of the foregoing instrument.

WITNESS my hand and official seal this \ \%ay of Sﬁ [A?/““l?&f 2018.

() M Wu?( N SEAL)

Wmev ara ) Plecn
Notary Public for & ¢
My Commission Expires: _)| QJZ) 2D
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(AFFIX SEAL)
[Signatures Continue on Next Page]
CARA N AIREY
Notary Public, South Carolina
My Commission Expires
September 20, 2020
1852600v1 4
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SIGNED, SEALED AND DELIVERED

IN THE PRESENCE OF:
./ff”‘ . (_’fji:" p

P o T o TE /

GRANTEE

—7‘%%/

Signature of First Witness~

<AL
Gaty L. Ptk

Signati(re of Second Witness/Notary Public

STATE OF \}\\\Q )

county oF_D{pm €. ;
Amc T TKGJC( h

Cynthla s

Coppriz: C ﬁjaﬂb

Cynthia C. Park

ACKNOWLEDGEMENT

, a Notary Public do hereby certify that Gary L. Park and
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“Exhibit A”
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From: Robert Guyton <rsguyton@guytonlawfirm.com>

Sent: Thursday, November 29, 2018 9:04 AM

To: Bailey, Amanda

Subject: Gutovitz/Parks

Attachments: Lot 1, Blk 119 Foundation(A) Model (1).pdf; ATTO0001.htm

0¢ - @374 ATIVOINOH1O0313

Attached is the Norris & Ward drawing, I expect to have Robby Warner’s drawing by this afternoon. Assuming =
Robby’s drawing agrees with this one, it appears the decking in dispute is 3.5 feet. As a result of lowering the »
elevation of that deck section, and electing not to include a covered roof, it appears that additional 3.5 feet does =
not obstruct the view from the Park’s deck, and is well short of the Park’s enclosed shower structure, which
extends beyond their deck.

What I would encourage the Park’s to consider is the end result of the two options, which in my mind

are: (i) the Parks seek to enforce the scenic easement amendment, which is ambiguous, but even if decided in
their favor, would not prevent the Gutovitz from raising the elevation of that deck section, or electing to enclose
that section, both of which would have greater impacts on the sight line; or (ii) further amend the proposed
amendment to fix the elevation of the deck section in question, and agree that it may not be enclosed. I believe
the second option provides more benefit to the Parks, and avoids a conflict that likely eliminates the possibility
of a neighborly relationship going forward.

Once I receive the Robby Warner drawing, I will forward that to you also. Thanks.
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From: Robert Guyton [mailto:rsguyton@guytonlawfirm.com]
Sent: Friday, November 30, 2018 11:51 AM

To: Bailey, Amanda <ABailey@mcnair.net>

Subject:

Attached is the Robby Warner survey, slightly less but not significant. Just let me know if there
is any need to talk through options.

PRIVILEGE AND CONFIDENTIALITY NOTICE: This communication (including any attachments) is being sent by or on behalf of a lawyer or
law firm and may contain confidential or legally privileged information. The sender does not intend to waive any privilege, including the
attorney-client privilege, that may attach to this communication. If you are not the intended recipient, you are not authorized to intercept,
read, print, retain, copy, forward or disseminate this communication. If you have received this communication in error, please notify the
sender immediately by email and delete this communication and all copies.
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CERTIFICATE OF ACCURACY

I hereby state that to the best of my knowledge, information and
belief, the survey shown hereon was made in accordance with the
requirements of the "Minimum Standards Manual for the Practice
of Land Surveying in South Carolina", and meets or exceeds the
requirements for a CLASS A survey as specified herein.

NOVEMBER 30, 2018

Date

ROBERT XA. WARNER, PLS

15177

S.C. Registration Number

7.

&
,\\‘1/
20 0 10 20 40 80
e 1" = 20"
,\5-\
&

N/F GRAVELY
/ PIN 423-02-01-0011
DB 3666 PG 2819
/ LOT 3 BLOCK 119

N/F GARY L. PARK, ETAL
PIN 423-01-02-0011
DB 3817 PG 1534
LOT 2 BLOCK 119

EXISTING HOME
N/F SCOTT BARRY GUTOVITZ, ETAL
PIN 423-01-02-0010

DB 4039 PG 1507
LOT 1 BLOCK 119

HOME UNDER CONSTRUCTION

12.55

LINE |BEARING DISTANCE
L1 N 46°15'49" W3.91'

NOTES:

1. THIS PROPERTY IS SUBJECT TO ALL EASEMENTS
AND RESTRICTIONS OF RECORD.

2. ALL OFFSETS ARE TO THE FOUNDATION THE STRUCTURE.

3. FOR CURRENT ZONING AND SETBACK REQUIREMENTS,
CONTACT THE CITY OF MYRTLE BEACH OFFICE OF ZONING.

4. REFERENCE PLAT RECORDED IN PLAT BOOK 275 PAGE 112.

5. THIS PROPERTY IS LOCATED IN ZONE "VE-17" & "VEI19"

28

AS SHOWN ON FEMA MAP No. 45051C0701 H,
DATED 08/23/1999.

6. NO TITLE SEARCH PERFORMED BY THIS OFFICE.

LOCATION MAP

7.1 HEREBY CERTIFY THAT THIS IS A RESURVEY
OF [AN/ ] EXISTING [LOT/LOTS] OF RECORD WITH
NO BOUNDARY CHANGES WHATSOEVER.

2

SCGRID NAD83

&

N

CP - COMPUTED POINT

CMF - CONCRETE MONUMENT FOUND
CMS - CONCRETE MONUMENT SET
IPF - IRON PIPE FOUND

IPS - IRON PIPE SET

RBF - REBAR FOUND

RBS - REBAR SET

LEGEND

Professional Land Surveying, Mapping and Planning

Robert A. Warner and Associates, Inc.
726 8th Avenue North

Myrtle Beach, South Carolina 29577

Phone: (843) 626-6662 / 6924

Fax: (843) 626-6774
E-mail: RWARNER500@AOL.COM

©

180585
180585

HORRY

Job No.
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RAW
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CITY OF MYRTLE BEACH
~ PREPARED FOR ~

GUYTON LAW FIRM

174-10-02-001 | Drawn By:

174-10-02-002
DB 3989 PG 778 | Party Chiet:

DB 3817 PG 1534

S.
Ref DB:

11/30/2018
PB 5 PG 33

STATE OF SOUTH CAROLINA
T

EXISTING CONDITIONS SURVEY FOR REAR PORTION OF LOTS 1 & 2 BLOCK 119 DUNES SECTION;

Ref PB:

ROBERT A. WARNER
SC Reg # 15177
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HOWELL V, BELLAMY, JR.
EDWARD B. BOWERS, JR.*
BRADLEY D. KING

M. EDWIN HINDS, JR.
DAVID J. GUNDLING* **
DAVID B, MILLER?

C. WINFIELD JOHNSON, III
DOUGLAS M. ZAYICEK
MARTIN C, DAWSEY* JAMES C. SPEARS, III *
ROBERT S. SHELTON* ZACHARY J. CROWL

Z;)IKZ[;LP‘./;VIB(f;;IAS“(::’ " I—‘ AW F ] R M RETIRED:

GEORGE W, REDMAN, II1 ¥ ** *+
BENJAMIN A, BAROODY * **
PHILLIP H, ALBERGOTTI* **
HAYES K. STANTON * **

KARA J, KEITH **

HOLLY M. LUSK

LAUREN BREARLEY BENTON
JON CRAIG HOWELL, JR.

OFFICES IN MYRTLE BEACH & PAWLEYS ISLAND JOHN K, RUTENBERG (1939-2012)
* LLM TAXATION WWW.BELLAMYLAW.COM JOHN E. COPELAND
** LICENSED IN SC & NC ' CLAUDE M. EPPS, JR.
* CERTIFIED MEDIATOR DAVID R, GRAVELY
** CERTIFIED ARBITRATOR JILL F. GRIFFITH

1000 29TH AVENUE NORTH + P.O. BOX 357 » MYRTLE BEACH, SC 29578
TELEPHONE (843) 448-2400 « FACSIMILE (843) 448-3(22

Writer's Direct Dial: 843-916-7160
Email: GRedman@BellamyLaw.com

December 17, 2018

Mr. Robert S. Guyton

Robert S. Guyton, P.C.
4605-B Oleander Dr., Ste. 202
Myrtle Beach, SC 29577-5739

Re:  CEASE AND DESIST VIOLATION/ BREACH OF EASEMENT
Breach of Scenic Easement Agreement (d. May 12, 2017; rec. July 13,2017) &
First Amendment to Scenic Easement Agreement (d. Sept. 19, 2018)
Dominant Parcel: 4902 North Ocean Blvd., Myrtle Beach, S.C., 29577
Lot #2, Block 119, Dunes Section
TMS #174-10-02-002

Subservient Parcel: 4900 North Ocean Blvd., Myrtle Beach, S.C., 29577
Lot #1, Block 119, Dunes Section
TMS #174-10-02-001
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Dear Mr. Guyton:

Please be advised that our office has been retained by Gary and Cynthia Park in connection
with a matter involving the above-referenced Scenic Easement of May 12, 2017. As such, direct
any and all future correspondence regarding this matter to my attention using the contact
information set forth above. We have obtained a significant amount of documentation from our
client’s prior counsel, and we are in the process of carefully reviewing this information.

Mr. and Mrs. Park obtained specific rights through the Scenic Easement when agreed to
and recorded, and those rights run with the land to clearly restrict construction upon a portion of
Lot #1:

[T]here shall be no new structures of any kind, together with any reconstruction
thereof, placed or erected upon the Scenic Easement Parcel unless an application
therefor, with plans and specification of such structures, together with a statement
of the purpose for which the structure will be used, has been submitted to written
approval obtained from the Grantee.
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Robert S. Guyton, Esquire
December 17, 2018
Page 2

In very specific terms, the Scenic Easement prevented any construction on Lot #1 which would
block the oceanfront views of Lot #2.

On August 31, 2018, Scott and Caron Gutovitz purchased Lot #1 with record notice of the
Scenic Easement Agreement. It is my understanding that you currently represent the interests of
Scott Gutovitz and Caron Gutovitz. After their purchase, your clients asked Mr. and Mrs. Park to
amend the Scenic Easement to provide that their new house and uncovered decking could be
constructed even and in-line with the structure and decking of the Park residence. Acting in good
faith, Mr. and Mrs. Park not only agreed to this request, they employed and paid for the McNair
Law Firm to draft it. '

The terms of the proposed modification were memorialized in the First Amendment to the
Scenic Easement Agreement, which was signed by your clients on September 19, 2018 (the
“Amendment”). As was contemplated by the parties, the Amendment contained explicit
restrictions on the building lines for the new structure. Specifically, Sections 2(b) and 2(c) of the
Amendment stated that “[t]he position of the enclosed structure of the house (facing the ocean)
owned by Gutovitz shall not exceed the position of the enclosed structure of the house owned by
Park,” and "[t]he position of the uncovered porch of the house (facing the ocean) owned by
Gutovitz shall not exceed the position of the uncovered porch of the house owned by Park.
Furthermore, the Amendment incorporated “plans” which were attached to the Amendment as
Exhibit A (the “Plans”). The Plans depict the proposed structure with a single-level uncovered
deck on the oceanfront side of the building.

During the construction on Lot #1, Mr. and Mrs. Park were alarmed to see decking on the
Gutovitz structure that had multiple levels being built in front of the decking on the Park
residence, in direct contravention to the proposal set forth in the Plans. Mr. and Mrs. Park
received no communication, written or otherwise, from Gutovitz regarding the intentional
deviation from the Plans to include a multilevel deck instead of a single-level uncovered deck,
nor did Mr. and Mrs. Park receive any communication, written or otherwise, that the multilevel
deck would exceed the position of the uncovered porch of the house owned by Park.
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First, these changes will impair the oceanfront views of Lot #2. Second, these changes
are expressly prohibited under the Scenic Agreement (as amended).

There shall be no change to the plans and specifications as submitted by Gutovitz
to Park and attached hereto and made a part and parcel hereof as “Exhibit A”. Any
proposed change, of whatever kind, quality or nature, to the plans and specifications
set forth in Exhibit A shall require the prior written consent of Park. (emphasis
added).

Moreover, because Mr. and Mrs. Park realized that monetary damages would not be sufficient in
the event that the Amendment was breached, the Amendment included a specific provision
granting injunctive relief that included, among other things, the restriction of construction or
removal of any completed construction. My review of your correspondence with Ms. Bailey of
the McNair Law Firm revealed that your clients have obtained two surveys, both of which confirm
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Robert S. Guyton, Esquire
December 17, 2018
Page 3

the violation of the Scenic Easement by building a multilevel deck in an area which violates the
Scenic Easement (as amended).

The purpose of this correspondence is to instruct your clients to cease and desist all
construction activities until such time my clients: (1) have reviewed new proposed construction
plans; and, (2) provided our written consent of the plans which would cure these violations. The
terms of the Scenic Easement expressly provide for enforcement against any person or persons
violating or attempting to violate the covenants and restrictions. Thus, you should provide a copy
of this letter to any contractors involved with this project.

While my clients are interested in resolving this matter amicably and without further delay,
the assertions that they ought to accept the solutions set forth in your prior correspondence is
insulting. Obviously, if there is to be a solution without litigation, the tone of the correspondence
from this point forward will need to change. As we have discussed, upon a final review of the
documentation forwarded to me, I shall contact you to outline the terms which may be acceptable
to my clients.

Sincerely,

BELLAMY, RUTENBERG, COPELAND,
EPPS, GRAVELY & BOWERS, P.A.

Digitally signed by GWR Il

DN: cn=GWR lll, o=The Bellamy Law Firm,
ou, email=GRedman@BellamylLaw.com,
c=Us

Date: 2018.12.17 12:21:16 -05'00'

George W. Redman, II1

GWR:kel
cc: Client
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY C/A NO. 2019-CP-26-
Scott Gutovitz and Caron Gutovitz, )
)
Plaintiffs, )
)
VS. ) SUMMONS

)
Gary L. Park and Cynthia C. Park, )
)
Defendants. )
)

TO: THE DEFENDANT ABOVE NAMED:

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action,
of which a copy is herewith served upon you, and to serve a copy of your answer to the said
Complaint on the subscriber or subscribers at his or their office at Suite 209, The Courtyard, 1500
U.S. Highway 17 North, Post Office Drawer 14547, Surfside Beach, South Carolina 29587 within
thirty (30) days after the service hereof; exclusive of the day of such service; and if you fail to
answer the Complaint within the time aforesaid; the Plaintiff in this action will apply to the Court
for the relief demanded in the Complaint and judgment by default will be rendered against you for
the relief demanded in the Complaint.

KELAHER, CONNELL & CONNOR, P.C.

s/ Gene M. Connell, Jr.
Gene M. Connell, Jr. (S.C. Bar No. 1358)
The Courtyard, Suite 209
1500 U.S. Highway 17 North
Post Office Drawer 14547
Surfside Beach, South Carolina 29587-4547
(843) 238-5648 (phone)
(843) 238-5050 (facsimile)
gconnell@classactlaw.net

April 8, 2019 Attorneys for Plaintiff

Surfside Beach, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY C/A NO. 2019-CP-26-
Scott Gutovitz and Caron Gutovitz, )
)
Plaintiffs, )
)
VS. ) COMPLAINT
) (Declaratory Judgment/
Gary L. Park and Cynthia C. Park, ) Slander of Title/
) Breach of Contract)
Defendants. ) JURY TRIAL
)
The Plaintiffs, complaining of the Defendants, would respectfully allege unto this Court as
follows:
1. The Plaintiffs are citizens and residents of Horry County, South Carolina.
2. The Defendants are citizens and residents of one of the States of the United States

and, upon information and belief, own the house immediately adjacent to property owned by the
Plaintiffs in Myrtle Beach, South Carolina.

3. That the Plaintiffs are currently constructing a house on their property located at
4900 North Ocean Boulevard, Myrtle Beach, South Carolina.

4. That the Plaintiffs and Defendants are subject and bound by a Scenic Easement
Agreement and a First Amendment to Scenic Easement Agreement dated September 19, 2018.

5. That this case involves the interpretation of the First Amendment to Scenic
Easement Agreement entered into by the parties.

6. The First Amendment to Scenic Easement Agreement dated September 19, 2018
allows the Plaintiffs pursuant to Section 2 to construct/build a deck within the scenic easement

parcel as defined in the Scenic Easement Agreement.
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7. Further, attached to the First Amendment to Scenic Easement Agreement is a
survey prepared by Norris & Ward Land Surveyors wherein the parties agreed to the specific
placement of the deck.

8. That after Plaintiffs began construction of the deck, Defendants through counsel
advised the Plaintiffs that the deck could not be constructed and that the aforementioned deck was
within the scenic easement.

9. That on March 15, 2019, Defendants and Defendants’ counsel caused to be filed
against Plaintiffs’ property a Lis Pendens which impaired the Plaintiffs’ property (see Exhibit 1).

10.  That the Plaintiffs are informed and believe that the Notice of Lis Pendens has
created a cloud on Plaintiffs’ title. Further, Plaintiffs are informed and believe that the First
Amendment to Scenic Easement Agreement was drafted and/or written by Defendants and that all
ambiguity be construed against the Defendants under well-established contract construction.

11.  That Plaintiffs seek a decision of this court regarding the construction and
interpretation of the First Amendment to Scenic Easement Agreement dated September 19, 2018.

12.  That Plaintiffs have no adequate remedy of law and seek a decision by a jury as to
the construction of the deck at the house Plaintiffs are building at 4900 North Ocean Boulevard,
Myrtle Beach, South Carolina.

13.  That Plaintiffs further seek a declaration of this court that Plaintiffs have not
violated the First Amendment to Scenic Easement Agreement and have fully complied with the
terms of the Agreement.

14.  That pursuant to the South Carolina Uniform Declaratory Judgment Act, Plaintiffs
seek an immediate resolution by the court through trial by jury of the issues raised herein along

with attorney’s fees and costs.
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FOR A SECOND CAUSE OF ACTION

(Slander of Title)

15.  The Plaintiffs reallege and reiterate each and every allegation as fully as if repeated
verbatim herein.

16.  That Defendants have caused to be filed in the records of the Horry County RMC
a Lis Pendens on March 15, 2019 against Plaintiffs’ property more particularly described as Lot 1
of Block 119 of The Dunes Section of Myrtle Beach with Tax Map No. 174-10-02-001.

17. That such Lis Pendens is a cloud on Plaintiffs’ title and has slandered the Plaintiffs’
title.

18.  That Defendants wrongfully recorded an unfounded claim against the property of
another and that as a result such is actionable as slander of title.

19.  That further the Defendants filed a Lis Pendens with intent to publish a statement
which resulted in harm to the interest of the Plaintiffs and of the Plaintiffs’ title.

20.  That the Defendants knew that the statements in the Lis Pendens were reckless and
false.

21.  That Plaintiffs are informed and believe that the Lis Pendens was a slander of
Plaintiffs’ title and was a false and malicious statement made in disparagement of the Plaintiffs’
title to real property causing injury.

22.  That further Plaintiffs are the owners of the property in question and are attempting
to construct a house thereupon.

23.  That the Defendants did so with malice and aforethought.

24.  That the statements in the Lis Pendens are false.

25.  That the statements in the Lis Pendens are derogatory to Plaintiffs’ title.
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26. That the Defendants’ actions caused special damages and diminished the value of
the Plaintiffs’ property in the eyes of third parties.

27.  That Plaintiffs bring this cause of action against the Defendants for slander of title
in filing a Lis Pendens without a good faith belief.

28.  That Plaintiffs’ special damages are the pecuniary losses that result directly and
immediately from the effect of the conduct of the Defendants including impairment of the
vendibility of the Plaintiffs’ real property.

29. That the Lis Pendens disparages Plaintiffs’ real property in that Plaintiffs have
taken measures to counteract the slander of title including attorney’s fees and costs.

30.  That, accordingly, Plaintiffs bring this action against the Defendants for slander of
title and for actual damages, punitive damages and the cost of this action.

FOR A THIRD CAUSE OF ACTION

(Breach of Contract)

31.  The Plaintiffs reallege and reiterate each and every allegation as fully as if repeated
verbatim herein.

32.  That the Plaintiffs and Defendants entered into the First Amendment to Scenic
Easement on September 18, 2018.

33.  That pursuant to the Scenic Easement Agreement the Defendants agreed to allow
the Plaintiffs to build a deck.

34.  That paragraph 2(a) of the First Amendment to Scenic Easement Agreement states
as follows: “There shall be no change to the plans and specifications as submitted by Gutovitz to
Park and attached hereto and made a part and parcel hereof as Exhibit A. Any proposed change
of whatever kind, quality or nature to the plans and specifications set forth in Exhibit A shall

require the prior written consent of Park.”
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35.  That pursuant to the terms of the easement, Plaintiffs obtained the prior written
consent of Defendants and also provided a plat of the deck to be constructed on Plaintiffs’ property.

36.  That after Plaintiffs constructed the deck, the Defendants advised Plaintiffs that
they did not agree with the construction of the deck and filed a Lis Pendens.

37.  That Defendants have breached the First Amendment to Scenic Easement
Agreement and failed to abide by its terms.

38.  That Plaintiffs bring this cause of action for breach of contract in that Defendants
have failed to abide by the First Amendment to Scenic Easement Agreement and that the breach
has injured the Plaintiff and accordingly, Plaintiffs are entitled to actual damages, attorney’s fees
and costs.

WHEREFORE, Plaintiffs pray for judgment as follows:

A. On the First Cause of Action for actual damages.
B. On the Second Cause of Action for actual damages and punitive damages.
C. On the Third Cause of Action for actual damages and for an Order of this Court

removing the Lis Pendens and declaring the contract and declaring the rights of the
respective parties.

KELAHER, CONNELL & CONNOR, P.C.

s/ Gene M. Connell, Jr.
Gene M. Connell, Jr. (S.C. Bar No. 1358)
The Courtyard, Suite 209
1500 U.S. Highway 17 North
Post Office Drawer 14547
Surfside Beach, South Carolina 29587-4547
(843) 238-5648 (phone)
(843) 238-5050 (facsimile)
gconnell@classactlaw.net

April 8, 2019 Attorneys for Plaintiff

Surfside Beach, South Carolina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY )
) Case Number: 2018-LP-26-
Gary L. Park and Cynthia C. Park, )
)
Plaintiffs, )
)
Vs. ) NOTICE OF LIS PENDENS
)
Scott Barry Gutovitz and )
Caron Dawn Gutovitz, )
)
Defendants. )
)

NOTICE IS HEREBY GIVEN that an Action affecting title to real property owned by
the above-named parties will be commenced not more than twenty days after this notice pursuant
to South Carolina Code § 15-11-10 in the Court of Common Pleas of Horry County, South
Carolina, by the above listed Plaintiffs against the above listed Defendants. The Lis Pendens relates
to a dispute related to an easement interest in that certain Real Property bearing Horry County Tax
Map Number 174-10-02-001, such property more formally described as the real property and
improvements thereon more formally described as follows:

ALL AND SINGULAR, all that certain piece, parcel or lot of land, together with
improvements thereon, situate, lying and being in Dogwood Neck Township,
County of Horry and State of South Carolina, and more particularly described as
Lot 1 of Block 119 of the Dunes Section of Myrtle Beach, as shown on a map
prepared by N.C. Hughes, Jr., Engineer, dated February 1939, and recorded in Book
5 at Page 33, records of Horry County, South Carolina, which map by reference
thereto is incorporated as a part of the description herein.

Which includes, that certain piece or portion of land described as the “Scenic
Easement Parcel,” lying and being in the City of Myrtle Beach, South Carolina and
state aforesaid on plat of Lot One (1), Block One Hundred Nineteen (119) of the
Dunes Section, as is more fully shown on a plat prepared by Norris & Ward Land
Surveyors, P.A. dated April 7, 2017, and recorded on May 4, 2017 in Plat Book
275, at Page 112, in the Office of the Register of deed for Horry County, South
Carolina.

ROA 100

2GT12092d06T0Z#3SVYD - SYIT1d NOWINOD - AMHOH - INd 25T 80 JdV 6102 - 37114 ATIVOINOY 10313
€9€009¢d16T0¢#3SVI - SYI'1d NOWNINOD - AHHOH - INd ¥T:¥ ST JelN 6T0Z - A311d ATIVIOINOYLO3 13





This is the identical property conveyed to the Defendants herein by deed of
PAANaples, LLC, a Florida limited liability company, dated August 30, 2017 and
recorded August 31, 2017 in Deed Book 4039 at Page 1507 in the Office of the
Register of Deeds for Horry County, South Carolina.

PURSUANT TO S.C. CODE § 15-11-10,
NOTICE OF THE PENDENCY
OF THE ABOVE-REFERENCED ACTION
IS HEREBY GIVEN.

Respectfully Submitted,

BELLAMY, RUTENBERG, COPELAND,
EPPS, GRAVELY & BOWERS, P.A.

P. O. Box 357

Myrtle Beach, SC 29578-0357
843.448.2400

Attorneys for Plaintiff

/s/ George W. Redman, III
SC Bar No. 72365

Myrtle Beach, South Carolina

March 15, 2019.
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY C/A NO. 2019-CP-26-02083
Gary L. Park and Cynthia C. Park, )
)
Plaintiffs, )
)
VS. ) ANSWER
)
Scott Barry Gutovitz and ) JURY TRIAL DEMANDED
Caron Dawn Gutovitz, )
)
Defendants. )
)

The Defendants, Scott Barry Gutovitz and Caron Dawn Gutovitz, answering the Complaint
of the Plaintiff, would respectfully show unto this honorable court as follows:

1. The Defendants deny each and every allegation not hereinafter specifically admitted
and demands strict proof thereof.

FOR A FIRST DEFENSE

2. The Defendants deny the allegations of Paragraph 1 and understand that the Plaintiffs
are citizens and residents of an area near Raleigh, North Carolina.

3. The Defendants admit the allegations of Paragraph 2 of the Plaintiff’s Complaint.

4. The Defendants deny the allegations of Paragraph 3 and would further state that these
Defendants have not defaulted or violated the express easement.

5. The Defendants admit the allegations of Paragraph 4 that venue is proper in Horry
County.

6. The Defendants admit so much of Paragraph 5 which states that PAANaples, LLC
owned the property which the Plaintiffs purchased and that PAANaples, LLC was owned by the

Plaintiff’s sister upon information and belief.
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7. The Defendants admit the allegations of Paragraph 6 of the Plaintiffs’ Complaint.

8. The Defendants admit so much of Paragraph 7 which states that PAANaples
granted an easement to the property owned by the Parks for a scenic easement which was executed
on May 12, 2017 and that such Scenic Easement is of record. The remaining allegations of
Paragraph 7 are denied.

9. The Defendants deny the allegations of Paragraph 8 and further state that the
easement is ambiguous and is to be construed against the drafter as a matter of law.

10.  The Defendants admit the allegations of Paragraph 9 and that Exhibit C is filed in
the records of Horry County.

11.  The Defendants admit so much of Paragraph 10 which states that the Scenic
Easement is attached to the Complaint. The remaining allegations of Paragraph 10 are denied.

12.  The Defendants deny the allegations of Paragraph 11 and would further state that
the Scenic Easement is ambiguous and that the Scenic Easement should be construed against Parks
and in favor of free use of property.

13.  The Defendants deny Paragraph 12 in that the Easement is ambiguous and does not
burden Defendants’ real property.

14.  The Defendants admit so much of Paragraph 13 which states that these Defendants
purchased the property from PAANaples, LLC. All other allegations are denied.

15.  The Defendants admit so much of Paragraph 14 which states that easements are of
record in Horry County; however, Defendants deny that language of the scenic easement is express
that the scenic easement is ambiguous as a matter of law.

16.  The Defendants admit so much of Paragraph 15 which states that Defendants asked

Plaintiffs to amend the Scenic Easement. The remaining allegations of Paragraph 15 are denied.

2
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17.  The Defendants deny the allegations of Paragraph 16 and would further state that
the Plaintiffs and Defendants agreed to the First Amendment to Scenic Easement and that these
Defendants have not violated it.

18.  The Defendants admit the allegations of Paragraph 17 that Plaintiffs hired an
attorney with the McNair Law Firm. Defendants would further state that any ambiguity in the
First Amendment to Scenic Easement Agreement should be construed against the Plaintiffs. All
other allegations are denied.

19.  The Defendants admit the allegations of Paragraph 18 and would further state that
these Defendants have not built a porch within the scenic easement parcel and have not violated
the amended scenic easement.

20.  The Defendants deny the allegation of Paragraph 19 that a porch was built onto
their property; however, the Defendants would state that the deck complies with the Amendment
to Scenic Easement. Further, these Plaintiffs are complaining of a deck which is uncovered not a
porch. All other allegations are denied.

21.  The Defendants cannot admit or deny the allegations of Paragraph 20 and
accordingly they are denied.

22.  The Defendants deny the allegations of Paragraph 21 of Plaintiffs’ Complaint.

23.  The Defendants admit so much of Paragraph 22 which states they received a letter
from McNair Law Firm. The remaining allegations of Paragraph 22 are denied.

24.  The Defendants can neither admit or deny Paragraph 23 as the series of emails
which are referred to in the Complaint are not attached thereto accordingly Paragraph 23 is denied.

25.  The Defendants admit so much of Paragraph 24 which states that surveys were

obtained. The remaining allegations of Paragraph 24 are denied and that Exhibit H containing an
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email between the Defendants Gutovitz’ s prior lawyer and the Parks’ prior lawyer should be
deleted and stricken from the record as settlement negotiations.

26.  The Defendants do not have sufficient information and belief to answer Paragraph
25 other than to state the Defendants received a copy of Exhibit I. The remaining allegations are
denied.

27.  The Defendants deny the allegations of Paragraph 26 and further state that
Defendants have attempted to work this matter out with the Plaintiffs but that all such requests
have been rebuffed by the Plaintiffs. The remaining allegations of Paragraph 26 are denied.

28. The Defendants deny the allegations of Paragraph 27 of Plaintiffs’ Complaint.

29.  The Defendants admit so much of Paragraph 28 which indicates counsel had
received contact from Plaintiffs’ counsel. The remaining allegations of Paragraph 28 are denied.

30. The Defendants deny the allegations of Paragraph 29 of Plaintiffs’ Complaint.

31.  The Defendants admit so much of Paragraph 30 which states that they bought their
property pursuant to an ambiguous easement. Defendants deny that the easements are clear and
that they are ambiguous as a matter of law.

32.  The Defendants admit so much of Paragraph 31 which states that the McNair Law
Firm was employed in order to amend the scenic easement and prepared the document. The
remaining allegations of Paragraph 31 are denied.

33.  The Defendants deny the allegations of Paragraph 32 including subparagraphs (a),
(b), (), (d), (&), (£), (9), (h), (i), (3), (k) and (I).

34. The Defendants deny the allegations of Paragraph 33 of Plaintiffs’ Complaint.

35.  The Defendants deny the allegations of Paragraph 34 and would further state that

these Defendants had consent of the Plaintiffs to build a deck.
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36.  The Defendants deny the allegations of Paragraphs 35, 36 and 37 of Plaintiffs
Compliant.

37.  The Defendants deny the allegations of Paragraph 38 of Plaintiffs’ Complaint.

38.  The Defendants deny the allegations of Paragraph 39 as such is ambiguous.

39.  The Defendants deny the allegations of Paragraph 40 of Plaintiffs’ Complaint.

40.  The Defendants admit so much of Paragraph 41 that the court declare the rights of
the parties in regard to the Scenic Easement and the Amendment and that this issue be decided by
a jury. The remaining allegations of Paragraph 41 are denied.

FOR A SECOND DEFENSE
(Ambiguity)

41.  The Defendants reallege and reiterate each and every allegation as fully as if repeated
verbatim herein.

42.  The Defendants plead the defense of ambiguity in that the Scenic Easement and the
Amendment to Scenic Easement are confusing and ambiguous as a matter of law.

43.  That the documents should be construed against the Plaintiff since their lawyers
prepared it.

FOR A THIRD DEFENSE
(Consent)

44.  The Defendants reallege and reiterate each and every allegation as fully as if repeated
verbatim herein.

45, The Defendants plead the defense of consent and that the Plaintiffs consented to the
deck construction and that it complies with the Amendment to the Scenic Easement.

FOR A FOURTH DEFENSE
(Strict Construction)

46.  The Defendants reallege and reiterate each and every allegation as fully as if repeated

verbatim herein.
5
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47.  The Defendants believe that South Carolina law favors the rule that restrictions by
easement be construed strictly and in favor of allowing free use of property.

48.  The Defendants are informed and believe that under South Carolina law the
restrictions which Plaintiffs seek to enforce violate this rule.

FOR A FIFTH DEFENSE
(Estoppel)

49.  The Defendants reallege and reiterate each and every allegation as fully as if repeated
verbatim herein.

50.  The Defendants, prior to the construction of the deck in question, asked for and
received permission to build such deck by the Plaintiffs.

51.  The Defendants provided Plaintiffs a copy of a plat which showed the uncovered deck
and its location.

52.  The aforementioned plat is attached to Plaintiffs’ Complaint as Exhibit D.

53.  The Plaintiffs signed the First Amendment to Scenic Easement and reviewed the plat,
a copy of which is attached as Exhibit D to Plaintiffs” Complaint.

54.  The Plaintiffs are estopped from complaining about the deck or its location and that
the survey was provided to Plaintiffs and such survey showed the location of the deck.

55.  The Defendants assert the defense of estoppel and that these Plaintiffs are legally and
equitably estopped based on their signatures to the first amendment to scenic easement.

FOR A SIXTH DEFENSE
(Waiver)

56. The Defendants reallege and reiterate each and every allegation as fully as if repeated
verbatim herein.
57. The Plaintiffs through an agreement signed and prepared by them entitled First

Amendment to Scenic Easement (attached to the Complaint of the Plaintiffs as Exhibit D) did waive
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any and all claims they might have for the construction of the uncovered deck and that said deck
complies with the agreement between the parties and that a copy of the survey of the deck was
provided to Plaintiffs prior to approval.

58.  The Defendants are informed and believe that the actions of the Plaintiffs in signing
the First Amendment to Scenic Easement is a waiver of their right to dispute the deck in question.

FOR A SEVENTH DEFENSE
(Other Collateral Action)

59.  The Defendants reallege and reiterate each and every allegation as fully as if repeated
verbatim herein.

60.  The Defendants have filed their own action on April 8, 2019 with Civil Action No.
2019-CP-26-02152 and that such action includes causes of action for declaratory judgment, slander
of title and breach of contract.

61. The Defendants are informed and believe that Civil Action No. No. 2019-CP-26-
02152 should be consolidated to and included with this lawsuit filed by the Plaintiffs.

62.  The Defendants are informed and believe that the court should join the two actions as
one, place them down on the jury trial roster and that the matter be heard as expeditiously as possible.

WHEREFORE, Defendants, having answered the Complaint of the Plaintiffs, respectfully
request that the Plaintiffs’ Complaint be dismissed, that no attorney’s fees be granted to the Plaintiffs

and that Defendants have their attorney’s fees and costs.

.
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April 18, 2019
Surfside Beach, South Carolina

KELAHER, CONNELL & CONNOR, P.C.

s/ Gene M. Connell, Jr.

Gene M. Connell, Jr. (S.C. Bar No. 1358)
The Courtyard, Suite 209

1500 U.S. Highway 17 North

Post Office Drawer 14547

Surfside Beach, South Carolina 29587-4547
(843) 238-5648 (phone)

(843) 238-5050 (facsimile)
gconnell@classactlaw.net

Attorneys for Defendants
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) Case Number: 2019-CP-26-02152
)
Scott Gutovitz, and )
Caron Gutovitz, )
)
Plaintiffs, )
)
Vs. ) ANSWER
)
Gary L. Park, and )
Cynthia C. Park, )
)
Defendants. )

TO: GENE CONNELL, ATTORNEY FOR PLAINTIFFS, SCOTT GUTOVITZ AND
CARON GUTOVITZ.

Defendants, Gary L. Park and Cynthia C. Park (hereinafter “Defendants”), responding to
the Complaint of Plaintiffs, Scott Gutovitz and Caron Gutovitz (hereinafter “Plaintiffs”), hereby

alleges unto this Honorable Court as follows:

FOR A FIRST DEFENSE
(General Objections)

1. Each and every allegation in the Complaint which is not specifically admitted, modified,
or explained herein is denied, and these Defendants demand strict proof thereof.

2. This Defendants affirmatively object to and deny any and all attempts to characterize,
interpret, or delineate Plaintiffs’ rights or obligations under any contract, and/or any other
document involved in the transaction which is the subject of this action.

3. Defendants affirmatively and specifically state the terms and/or provisions of any and all
documents referenced in Plaintiffs’ Complaint speak for themselves, and hereby crave

specific reference to said terms and/or provisions of said documents.
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10.

11.

12.

13.

14.

15.

FOR A SECOND DEFENSE
(Specific Responses)

Each and every allegation, denial, objection, and defense asserted in this Answer is
realleged as if repeated verbatim herein.

Upon information and belief, Defendants admit the allegations in Paragraph 1.
Defendants admit the allegations in Paragraphs 2 and 3 of Plaintiffs’ Complaint.

As to Paragraphs 4 and 5 of Plaintiffs’ Complaint, Defendants admit the Plaintiffs’
Property is subject to and restricted by the referenced easement agreements, and that
Plaintiffs’ have violated the terms of both of said agreements.

Defendants deny the allegations in Paragraph 6 and 7 and demands strict proof thereof.
As to the allegations in Paragraph 8, Defendants are without information and knowledge
sufficient to form a belief, and as such deny the same, and as such demand strict proof
thereof.

As to the allegations in Paragraph 9, Defendants admit that a Lis Pendens was properly
filed against the Property to secure Defendants’ easement rights over and across the
Plaintiffs’ property.

Defendants deny the allegations in Paragraph 10, and demands strict proof thereof.
Paragraph 11 is a pleading paragraph and does not require a response, however, to the
extent any response may be required, said allegations are denied and strict proof is
demanded thereof.

Defendants deny the allegations in Paragraphs 12 and 13, and demands strict proof thereof.
Paragraphs 14 and 15 are pleading paragraphs and do not require a response, however, to
the extent any response may be required, said allegations are denied and strict proof is
demanded thereof.

Defendants admit the allegations in Paragraph 16.
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16.

17.

18.

19.

20.

21.

22.

23.

24.

Defendants deny the allegations in Paragraphs 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27,
28,29, and 30 and as such demand strict proof thereof.

Paragraph 31 is a pleading paragraph and does not require a response, however, to the
extent any response may be required, said allegations are denied and strict proof is demand
thereof.

Defendants deny Paragraphs 32 and 33 and demands strict proof thereof.

Defendants assert the documents referenced in Paragraph 34 speak for themselves and
specifically deny any inconsistencies therewith and demand strict proof thereof.
Defendants deny Paragraphs 35, 36, 37, and 38 and demand strict proof thereof.
Defendants deny Plaintiffs are entitled to any relief prayed for in the Wherefore Paragraph

of their Complaint.

FOR A THIRD DEFENSE
(Rule 12(b)(8), SCRCP)

Each and every allegation, denial, objection, and defense asserted in this Answer is
realleged as if repeated verbatim herein.

This Action must be dismissed because another action is pending between the same parties
for the same claims in violation of Rule 12(b)(8) of the South Carolina Rules of Civil

Procedure.

FOR A FOURTH DEFENSE
(Rule 12(b)(6), SCRCP)

Each and every allegation, denial, objection, and defense asserted in this Answer is

realleged as if repeated verbatim herein.
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25.

26.

27.

28.

29.

30.

Plaintiffs’ Complaint fails to state facts sufficient to constitute a cause of action for slander
of title, and therefore Plaintiffs’ first cause of action must be dismissed pursuant to Rule
12(b)(6) of the South Carolina Rules of Civil Procedure.

Plaintiffs’ Complaint fails to state facts sufficient to constitute a cause of action and
therefore Plaintiffs’ Complaint must be dismissed pursuant to Rule 12(b)(6) of the South

Carolina Rules of Civil Procedure.

FOR A FIFTH DEFENSE
(Pending Action, CA #2019-CP-26-02083)

Each and every allegation, denial, objection, and defense asserted in this Answer is
realleged as if repeated verbatim herein.

Defendants hereby incorporate verbatim by reference any and all of their claims in the Civil
Action currently pending before this Court, filed before this Action, as affirmative defenses

in this Action.

FOR A SIXTH DEFENSE
(Reservation and Non-Waiver)

Each and every allegation, denial, objection, and defense asserted in this Answer is
realleged as if repeated verbatim herein.

Defendants reserve the right to assert, and do not waive, any additional or further defenses
as may be revealed by additional information that may be acquired in discovery, trial, or
otherwise.

WHEREFORE, having fully answered Plaintiffs’ Complaint, Defendants prays for the

following relief:

a. That Plaintiffs’ Complaint be dismissed with prejudice;
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b. That Defendants in this Action recover all relief they are currently seeking in Civil
Action number 2019-CP-26-02083 involving the same parties and same subject
matter;

c. That Defendants be awarded the cost and expenses associated with the defense of
this action, including reasonable attorney fees;

d. This Honorable Court award such other further relief to Defendants as it may deem
just and proper.

Respectfully submitted,

BELLAMY, RUTENBERG, COPELAND,
EPPS, GRAVELY & BOWERS, P.A.

P. O. Box 357

Myrtle Beach, SC 29578-0357
843.448.2400

Attorneys for the Park Defendants

/s/ George W. Redman, II1
SC Bar No. 72365

Myrtle Beach, South Carolina

May 13, 2019.
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY C/A NO. 2019-CP-26-02152
Scott Gutovitz and Caron Gutovitz, )
)
Plaintiffs, )
)
VS. ) AMENDED SUMMONS

)
Gary L. Park and Cynthia C. Park, )
)
Defendants. )
)

TO: THE DEFENDANT ABOVE NAMED:

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action,
of which a copy is herewith served upon you, and to serve a copy of your answer to the said
Complaint on the subscriber or subscribers at his or their office at Suite 209, The Courtyard, 1500
U.S. Highway 17 North, Post Office Drawer 14547, Surfside Beach, South Carolina 29587 within
thirty (30) days after the service hereof; exclusive of the day of such service; and if you fail to
answer the Complaint within the time aforesaid; the Plaintiff in this action will apply to the Court
for the relief demanded in the Complaint and judgment by default will be rendered against you for
the relief demanded in the Complaint.

KELAHER, CONNELL & CONNOR, P.C.

s/ Gene M. Connell, Jr.
Gene M. Connell, Jr. (S.C. Bar No. 1358)
The Courtyard, Suite 209
1500 U.S. Highway 17 North
Post Office Drawer 14547
Surfside Beach, South Carolina 29587-4547
(843) 238-5648 (phone)
(843) 238-5050 (facsimile)
gconnell@classactlaw.net

March 16, 2020 Attorneys for Plaintiff

Surfside Beach, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY C/A NO. 2019-CP-26-02152
Scott Gutovitz and Caron Gutovitz, )
)
Plaintiffs, )
)
VS. ) AMENDED COMPLAINT
) (Declaratory Judgment/
Gary L. Park and Cynthia C. Park, ) Slander of Title/Breach of Contract/
) Malicious Prosecution)
Defendants. ) JURY TRIAL
)
The Plaintiffs, complaining of the Defendants, would respectfully allege unto this Court as
follows:
1. The Plaintiffs are citizens and residents of Horry County, South Carolina.
2. The Defendants are citizens and residents of one of the States of the United States

and, upon information and belief, own the house immediately adjacent to property owned by the
Plaintiffs in Myrtle Beach, South Carolina.

3. That the Plaintiffs are currently constructing a house on their property located at
4900 North Ocean Boulevard, Myrtle Beach, South Carolina.

4. That the Plaintiffs and Defendants are subject and bound by a Scenic Easement
Agreement and a First Amendment to Scenic Easement Agreement dated September 19, 2018.

5. That this case involves the interpretation of the First Amendment to Scenic
Easement Agreement entered into by the parties.

6. The First Amendment to Scenic Easement Agreement dated September 19, 2018
allows the Plaintiffs pursuant to Section 2 to construct/build a deck within the scenic easement

parcel as defined in the Scenic Easement Agreement.
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7. Further, attached to the First Amendment to Scenic Easement Agreement is a
survey prepared by Norris & Ward Land Surveyors wherein the parties agreed to the specific
placement of the deck.

8. That after Plaintiffs began construction of the deck, Defendants through counsel
advised the Plaintiffs that the deck could not be constructed and that the aforementioned deck was
within the scenic easement.

9. That on March 15, 2019, Defendants and Defendants’ counsel caused to be filed
against Plaintiffs’ property a Lis Pendens which impaired the Plaintiffs’ property (see Exhibit 1).

10.  That the Plaintiffs are informed and believe that the Notice of Lis Pendens has
created a cloud on Plaintiffs’ title. Further, Plaintiffs are informed and believe that the First
Amendment to Scenic Easement Agreement was drafted and/or written by Defendants and that all
ambiguity be construed against the Defendants under well-established contract construction.

11.  That Plaintiffs seek a decision of this court regarding the construction and
interpretation of the First Amendment to Scenic Easement Agreement dated September 19, 2018.

12.  That Plaintiffs have no adequate remedy of law and seek a decision by a jury as to
the construction of the deck at the house Plaintiffs are building at 4900 North Ocean Boulevard,
Myrtle Beach, South Carolina.

13.  That Plaintiffs further seek a declaration of this court that Plaintiffs have not
violated the First Amendment to Scenic Easement Agreement and have fully complied with the
terms of the Agreement.

14.  That pursuant to the South Carolina Uniform Declaratory Judgment Act, Plaintiffs
seek an immediate resolution by the court through trial by jury of the issues raised herein along

with attorney’s fees and costs.

2
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FOR A SECOND CAUSE OF ACTION

(Slander of Title)

15.  The Plaintiffs reallege and reiterate each and every allegation as fully as if repeated
verbatim herein.

16.  That Defendants have caused to be filed in the records of the Horry County RMC
a Lis Pendens on March 15, 2019 against Plaintiffs’ property more particularly described as Lot 1
of Block 119 of The Dunes Section of Myrtle Beach with Tax Map No. 174-10-02-001.

17. That such Lis Pendens is a cloud on Plaintiffs’ title and has slandered the Plaintiffs’
title.

18.  That Defendants wrongfully recorded an unfounded claim against the property of
another and that as a result such is actionable as slander of title.

19.  That further the Defendants filed a Lis Pendens with intent to publish a statement
which resulted in harm to the interest of the Plaintiffs and of the Plaintiffs’ title.

20.  That the Defendants knew that the statements in the Lis Pendens were reckless and
false.

21.  That Plaintiffs are informed and believe that the Lis Pendens was a slander of
Plaintiffs’ title and was a false and malicious statement made in disparagement of the Plaintiffs’
title to real property causing injury.

22.  That further Plaintiffs are the owners of the property in question and are attempting
to construct a house thereupon.

23.  That the Defendants did so with malice and aforethought.

24.  That the statements in the Lis Pendens are false.

25.  That the statements in the Lis Pendens are derogatory to Plaintiffs’ title.

3
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26.  That the Defendants’ actions caused special damages and diminished the value of
the Plaintiffs’ property in the eyes of third parties.

27.  That Plaintiffs bring this cause of action against the Defendants for slander of title
in filing a Lis Pendens without a good faith belief.

28.  That Plaintiffs’ special damages are the pecuniary losses that result directly and
immediately from the effect of the conduct of the Defendants including impairment of the
vendibility of the Plaintiffs’ real property.

29.  That the Lis Pendens disparages Plaintiffs’ real property in that Plaintiffs have
taken measures to counteract the slander of title including attorney’s fees and costs.

30.  That, accordingly, Plaintiffs bring this action against the Defendants for slander of
title and for actual damages, punitive damages and the cost of this action.

FOR A THIRD CAUSE OF ACTION

(Breach of Contract)

31.  The Plaintiffs reallege and reiterate each and every allegation as fully as if repeated
verbatim herein.

32.  That the Plaintiffs and Defendants entered into the First Amendment to Scenic
Easement on September 18, 2018.

33.  That pursuant to the Scenic Easement Agreement the Defendants agreed to allow
the Plaintiffs to build a deck.

34.  That paragraph 2(a) of the First Amendment to Scenic Easement Agreement states
as follows: “There shall be no change to the plans and specifications as submitted by Gutovitz to
Park and attached hereto and made a part and parcel hereof as Exhibit A. Any proposed change
of whatever kind, quality or nature to the plans and specifications set forth in Exhibit A shall

require the prior written consent of Park.”
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35.  That pursuant to the terms of the easement, Plaintiffs obtained the prior written
consent of Defendants and also provided a plat of the deck to be constructed on Plaintiffs’ property.

36.  That after Plaintiffs constructed the deck, the Defendants advised Plaintiffs that
they did not agree with the construction of the deck and filed a Lis Pendens.

37.  That Defendants have breached the First Amendment to Scenic Easement
Agreement and failed to abide by its terms.

38.  That Plaintiffs bring this cause of action for breach of contract in that Defendants
have failed to abide by the First Amendment to Scenic Easement Agreement and that the breach
has injured the Plaintiff and accordingly, Plaintiffs are entitled to actual damages, attorney’s fees
and costs.

FOR A FOURTH CAUSE OF ACTION

(Malicious Prosecution)

39.  The Plaintiffs reallege and reiterate each and every allegation as fully as if repeated
verbatim herein.

40.  That the Defendants brought an action against the Plaintiffs in this Court and that
such action is malicious and without probable cause.

41.  That South Carolina, based on established case law has held that an improperly
filed Lis Pendens gives rise to a cause of action for abuse of process and/or malicious prosecution.

42.  That the Defendants in filing a Lis Pendens against the Plaintiffs’ real property did
so based on an ulterior purpose which is to stop construction on Plaintiffs’ home.

43. That further Defendants’ act in filing a Lis Pendens was an intentional and willful

act and that the use of this process was not proper or in the regular conduct of the proceedings.
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44.  That Defendants in filing a Lis Pendens because of their attempt to enforce a scenic
easement was solely for the purpose of harassment and to affect the construction of Plaintiffs’
home.

45.  That the use of a Lis Pendens on Plaintiffs’ property continues to cause damage and
will cause them future damage because Plaintiffs cannot sell their property or get permanent
financing.

46.  The Plaintiffs are informed and believe that the filing of the Lis Pendens for an
ulterior purpose, i.e., to harm the Plaintiffs and stop their construction loan from becoming
permanent, had no legitimate purpose.

47.  Thatas aresult of the filing of the Lis Pendens, Plaintiffs have received letters from
realtors about their property being a distressed property and that such has damaged the Plaintiffs
and left them with the inability to either sell the property or in the alternative will cost Plaintiffs
additional monies in interest because their construction loan will not become permanent because
of the filing of a Lis Pendens.

48.  The Plaintiffs ask for judgment against Defendants for actual damages, punitive
damages and the costs of this action.

FOR A FIFTH CAUSE OF ACTION

(Malicious Prosecution)
49.  The Plaintiffs reallege and reiterate each and every allegation as fully as if repeated
verbatim herein.
50.  That the Defendants brought an action against the Plaintiffs including the filing of
a Lis Pendens over a Scenic Easement Agreement and that such action was brought at the instance

of Defendants Park.
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51 That the proceedings will terminate in favor of the Plaintiffs.

52.  That the Defendants were malicious in filing the action in that the Scenic Easement
Agreement was at best ambiguous.

53.  Thatthe Scenic Easement Agreement further had an Exhibit A which is a plat which
specifically referenced what the Plaintiffs were going to build on the property and that the Plaintiffs
built consistent with Exhibit A.

54.  That the Defendants had no cause, proper or otherwise, to bring such an action.

55.  That injury resulted to the Plaintiffs including filing of a Lis Pendens, the inability
to sell their home, the inability to refinance their construction loan to a permanent loan, the inability
to move into their house and the inability to live in their house. Further, Plaintiffs had to rent a
home during the course of these proceedings due to Defendants’ actions.

56.  That Plaintiffs bring this cause of action for malicious prosecution because of
Defendants’ civil action and Lis Pendens which affect Plaintiffs’ home and their ability to obtain
a certificate of occupancy and live in the home..

57.  That Plaintiffs are informed and believe they are entitled to judgment against
Defendants for actual damages, punitive damages and the costs of this action.

WHEREFORE, Plaintiffs pray for judgment as follows:

A. On the First Cause of Action for actual damages.
B. On the Second Cause of Action for actual damages and punitive damages.
C. On the Third Cause of Action for actual damages and for an Order of this Court

removing the Lis Pendens and declaring that Plaintiffs acted appropriately.

D. On the Fourth Cause of Action for actual damages and punitive damages.
E. On the Fifth Cause of Action for actual damages and punitive damages.
7
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March 16, 2020
Surfside Beach, South Carolina

KELAHER, CONNELL & CONNOR, P.C.

s/Gene M. Connell, Jr.

Gene M. Connell, Jr. (S.C. Bar No. 1358)
The Courtyard, Suite 209

1500 U.S. Highway 17 North

Post Office Drawer 14547

Surfside Beach, South Carolina 29587-4547
(843) 238-5648 (phone)

(843) 238-5050 (facsimile)
gconnell@classactlaw.net

Attorneys for Plaintiff
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EXHIBIT 1

STAiTE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY )
) Case Number; 2018-LP-26-
Gary L. Park and Cynthia C. Park, )
)
Plaintiffs, )
)
VS, ) NOTICE OF LIS PENDENS
)
Scott Barry Gutovitz and )
Caron Dawn Gutovitz, )
)
Defendants. )
)

NOTICE IS HEREBY GIVEN that an Action affecting title to real property owned by
the above-named parties will be commenced not more than twenty days after this notice pursuant
to South Carolina Code § 15-11-10 in the Court of Common Pleas of Horry County, South
Carolina, by the above listed Plaintiffs against the above listed Defendants. The Lis Pendens relates
to a dispute related to an easement interest in that certain Real Property bearing Horry County Tax
Map Number 174-10-02-001, such property more formally described as the real property and

improvements thereon more formally described as follows:

ALL AND SINGULAR, all that certain piece, parcel or lot of land, together with
improvements thereon, situate, lying and being in Dogwood Neck Township,
County of Horry and State of South Carolina, and more particularly described as
Lot 1 of Block 119 of the Dunes Section of Myrtle Beach, as shown on a map
prepared by N.C. Hughes, Jr., Engineer, dated February 1939, and recorded in Book
5 at Page 33, records of Horry County, South Carolina, which map by reference
thereto is incorporated as a part of the description herein.

Which includes, that certain piece or portion of land described as the “Scenic
Easement Parcel,” lying and being in the City of Myrtle Beach, South Carolina and
state aforesaid on plat of Lot One (1), Block One Hundred Nineteen (119) of the
Dunes Section, as is more fully shown on a plat prepared by Norris & Ward Land
Surveyors, P.A. dated April 7, 2017, and recorded on May 4, 2017 in Plat Book
275, at Page 112, in the Office of the Register of deed for Horry County, South
Carolina.

ROA 124

£9€0092d16 L0ZA#ISYD - SV Td NOWIWOD - AHHOH - Wd ¥L+ S1L 4B 6102 - A3TId ATIVIINOYLD3 13
¢ST209¢dO6T0Z#ASYD - SYITd NOININOD - AHHOH - INd €7:€ 9T JelN 020¢ - d311d ATIVOINOH LD 13



BSmith

Typewritten Text



BSmith

Typewritten Text



BSmith

Typewritten Text



BSmith

Typewritten Text

EXHIBIT 1



BSmith

Typewritten Text





This is the identical property conveyed to the Defendants herein by deed of
PAANaples, LLC, a Florida limited liability company, dated August 30, 2017 and
recorded August 31, 2017 in Deed Book 4039 at Page 1507 in the Office of the
Register of Deeds for Horry County, South Carolina.

PURSUANT TO S.C. CODE § 15-11-10,
NOTICE OF THE PENDENCY
OF THE ABOVE-REFERENCED ACTION
IS HEREBY GIVEN.

Respectfully Submitted,

BELLAMY, RUTENBERG, COPELAND,
EPPS, GRAVELY & BOWERS, P.A.

P. 0. Box 357

Myrtle Beach, SC 29578-0357
843.448.2400

Attorneys for Plaintiff

/s/ Georse W. Redman, 11
SC Bar No. 72365

Myrtle Beach, South Carolina

March 15, 2019.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) Case Number: 2019-CP-26-02152
)
Scott Gutovitz, and )
Caron Gutovitz, )
)
Plaintiffs, )
)
Vs. ) AMENDED ANSWER
) AND COUNTERCLAIMS
Gary L. Park, and )
Cynthia C. Park, )
)
Defendants. )
)

TO: GENE CONNELL AND MORGAN MARTIN, ATTORNEY FOR PLAINTIFFS,
SCOTT GUTOVITZ AND CARON GUTOVITZ.

Defendants, Gary L. Park and Cynthia C. Park (hereinafter “Defendants”), responding to
the Amended Complaint of Plaintiffs, Scott Gutovitz and Caron Gutovitz (hereinafter “Plaintiffs”),

hereby alleges unto this Honorable Court as follows:

FOR A FIRST DEFENSE
(General Objections)

1. Each and every allegation in the Complaint, which is not specifically admitted, modified,
or explained herein is denied, and these Defendants demand strict proof thereof.

2. This Defendants affirmatively object to and deny any and all attempts to characterize,
interpret, or delineate the Plaintiffs’ rights or obligations under any contract and/or any
other document involved in the transaction, which is the subject of this Action.

3. Defendants affirmatively and specifically state the terms and/or provisions of any and all
documents referenced in Plaintiffs’ Complaint speak for themselves, and hereby crave

specific reference to said terms and/or provisions of said documents.
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10.

11.

12.

13.

14.

15.

FOR A SECOND DEFENSE
(Specific Responses)

Each and every allegation, denial, objection, and defense asserted in this Answer and
Counterclaims is realleged as if repeated verbatim herein.

Upon information and belief, Defendants admit the allegations in Paragraph 1.
Defendants admit the allegations in Paragraphs 2 and 3 of Plaintiffs” Complaint.

As to Paragraphs 4 and 5 of Plaintiffs’ Complaint, Defendants admit the Plaintiffs’
Property is subject to and restricted by the referenced easement agreements, and that
Plaintiffs’ have repeatedly violated the terms of both of said agreements.

Defendants deny the allegations in Paragraph 6 and 7 and demand strict proof thereof.

As to the allegations in Paragraph 8, Defendants are without information and knowledge
sufficient to form a belief, and as such, deny the same, and as such, demand strict proof
thereof.

As to the allegations in Paragraph 9, Defendants admit that a Lis Pendens was properly
filed against the Property to secure Defendants’ easement rights over and across the
Plaintiffs’ property.

Defendants deny the allegations in Paragraph 10 and demands strict proof thereof.
Paragraph 11 is a pleading paragraph and does not require a response, however, to the
extent any response may be required, said allegations are denied, and strict proof is
demanded thereof.

Defendants deny the allegations in Paragraphs 12 and 13, and demands strict proof thereof.
Paragraphs 14 and 15 are pleading paragraphs and do not require a response, however, to
the extent any response may be required, said allegations are denied, and strict proof is
demanded thereof.

Defendants admit the allegations in Paragraph 16.
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16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

Defendants deny the allegations in Paragraphs 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27,
28, 29, and 30 and, as such, demand strict proof thereof.

Paragraph 31 is a pleading paragraph and does not require a response, however, to the
extent any response may be required, said allegations are denied, and strict proof is demand
thereof.

Defendants deny Paragraphs 32 and 33 and demand strict proof thereof.

Defendants assert the documents referenced in Paragraph 34 speak for themselves and
specifically deny any inconsistencies therewith and demand strict proof thereof.
Defendants deny Paragraphs 35, 36, 37, and 38 and demand strict proof thereof.
Paragraph 39 is a pleading paragraph and does not require a response, however, to the
extent any response may be required, said allegations are denied, and strict proof is
demanded thereof.

Defendants deny Paragraphs 40, 41, 42, 43, 44, 45, 46, and 47 and demand strict proof
thereof.

Defendants deny Plaintiffs are entitled to the judgment prayed for in Paragraph 48 and
demand strict proof thereof.

Paragraph 49 is a pleading paragraph and does not require a response, however, to the
extent any response may be required, said allegations are denied, and strict proof is
demanded thereof.

Defendants admit the allegation in Paragraph 50.

Defendants deny Paragraphs 51, 52, 53, 54, 55, 56, and 57 and demand strict proof thereof.
Defendants deny the Plaintiffs are entitled to any relief prayed for in the Wherefore

Paragraph of their Complaint.
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28.

29.

30.

31.

32.

33.

FOR A THIRD DEFENSE
(Rule 12(b)(8), SCRCP)

Each and every allegation, denial, objection, and defense asserted in this Answer and
Counterclaims is realleged as if repeated verbatim herein.

This Action must be dismissed because another Action is pending between the same parties
for the same claims in violation of Rule 12(b)(8) of the South Carolina Rules of Civil

Procedure.

FOR A FOURTH DEFENSE
(Rule 12(b)(6), SCRCP)

Each and every allegation, denial, objection, and defense asserted in this Answer and
Counterclaims is realleged as if repeated verbatim herein.

Plaintiffs’ Complaint fails to state facts sufficient to constitute a cause of action for slander
of title, and the South Carolina Supreme Court has specifically held that the filing of a Lis
Pendens cannot create a claim for Slander of Title, and therefore Plaintiffs’ second cause
of action must be dismissed pursuant to Rule 12(b)(6) of the South Carolina Rules of Civil
Procedure.

Plaintiffs’ Complaint fails to allege facts sufficient to constitute a cause of action for
Malicious Prosecution, and therefore Plaintiffs’ Complaint must be dismissed pursuant to

Rule 12(b)(6) of the South Carolina Rules of Civil Procedure.

FOR A FIFTH DEFENSE
(Truth and Probable Cause)

Each and every allegation, denial, objection, and defense asserted in this Answer and

Counterclaims is realleged as if repeated verbatim herein.
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34.

35.

36.

37.

38.

39.

40.

Plaintiff’s claims for Slander of Title and Malicious Prosecution must be stricken because
the Gutovitz Plaintiffs have in fact breached the easement agreements, and the statements
in the Civil Action between the same parties based upon the same facts and claims in the
Pending Civil Action which was filed before this Action, bearing civil action number
2019-CP-26-02083, are in fact true.

As the Park’s claims are true, they cannot and are not slanderous, as a matter of law.
Plaintiff’s claims for Slander of Title and Malicious Prosecution must be stricken because
the Gutovitz Plaintiffs have in fact breached the easement agreements, and the statements
in the Civil Action between the same parties based upon the same facts and claims in the
Pending Civil Action which was filed before this Action, bearing civil action number
2019-CP-26-02083, are in fact based upon such provable facts well beyond probable cause.
The Gutovitz claims of malicious prosecution require them to prove the lack of probable
cause, and as such, they must be stricken as a matter of law.

The Gutovitz claims of Slander of Title and Malicious Prosecution are not based upon any
reasonable grounds or factual basis, and are frivolous and violate Rule 11 of the South

Carolina Rules of Civil Procedure.

FOR THE SIXTH AND SEVENTH DEFENSES,
AND AS THE FIRST AND SECOND COUNTERCLAIMS
(Claims in Pending Action, CA #2019-CP-26-02083)

Each and every allegation, denial, objection, and defense asserted in this Answer and
Counterclaim is realleged as if repeated verbatim herein.
Defendants hereby incorporate verbatim and adopt by reference any and all of their

statement of facts, causes of action, claims, and defenses in the Civil Action currently
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41.

42.

43.

44,

45.

pending before this Court, bearing civil action number 2019-CP-26-02083, as affirmative
claims and defenses in this Action.
Pursuant to Rule 10(c), the Complaint in Civil Action #2019-CP-26-02083 with

attachments is attached hereto this Answer and Counterclaims as Exhibit A.

FOR AN EIGHTH AFFIRMATIVE DEFENSE AND THIRD COUNTERCLAIM

(Frivolous Proceedings Act S.C. Code § 15-36-10)

Each and every allegation, denial, objection, and defense asserted in this Answer and

Counterclaims is realleged as if repeated verbatim herein.

The Gutovitz Plaintiffs have forwarded one (1) Slander of Title and two (2) Malicious

Prosecution claims in this Action, and said claims are Frivolous and violate Rule 11 of the

South Carolina Rules of Civil Procedure, on the grounds that:

a. These claims are not reasonably supported by the facts;

b. These claims are clearly not warranted under existing law, and a good faith or
reasonable argument does not exist for the extension, modification, or reversal of
existing law; and,

c. The procurement, initiation, and continuation of these claims is intended merely to
harass or injure the other party.

Gutovitz have been provided with notice that these claims are frivolous by way of

correspondence to opposing counsel same being attached hereto as Exhibit B.

Parks seek an Order from this Court sanctioning the Gutovitzs for their frivolous claims in

this matter, including but not by way of limitation, an order to pay the Parks their costs and

attorney’s fees for all time and expense required to respond to said frivolous claims and
proceedings, including for the initial motions hearings on said lis pendens claims, the

motion to amend pleadings, and as to responding to the Gutovitzs’ Amended Complaint.
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46.

47.

48.

49.

50.

51.

52.

53.

FOR A NINTH AFFIRMATIVE DEFENSE AND FOURTH COUNTERCLAIM

(Doctrine of Mistake; Recession of Easement Amendment as Void Ab Initio,)
Each and every allegation, denial, objection, and defense asserted in this Answer and
Counterclaims is realleged as if repeated verbatim herein.
The initial Easement Agreement did not allow the construction of any structures within the
Easement Parcel on the Gutovitz property unless the Parks’ (or the owner of the Parks’
property) had provided their advance written consent.
By way of email to Mrs. Park dated July 26, 2018, at 12:08 PM, the Gutovitzs asked the
Parks to modify the Easement Agreement so as to allow construction of structures within
the Easement Parcel.
Consistent with the Gutovitzs’ email request, the Parks intended to enter into an agreement
to be publicly recorded which would amend the Easement Agreement to allow limited
construction within the Easement Parcel, including an uncovered (single level) porch, so
long as that uncovered porch was not closer to the ocean than the Parks’ existing porch.
The Gutovitzs provided a sketch of their proposed construction for the review and approval
by the Parks which was later attached to the Easement Amendment as “Exhibit A.”
The sketch labeled Exhibit A seemed consistent with the Gutovitzs’ email requests,
however, it does not show numerous structures which the Gutovitzs’ intended to have built
but which the Parks did not expressly approve.
During their depositions, the Gutovitzs acknowledged that they had an entire set of building
plans available, which do clearly show numerous details not depicted on the Exhibit A
sketch.
The Gutovitzs further testified that instead of presenting the accurate and detailed
depictions of their plans, they carefully found and selected the one page of their plans which

does not show various aspects of the structures the Gutovitzs attempted build in the
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54.

55.

56.

57.

58.

59.

Easement Parcel, including but not limited to the fact that they were building four (4)
multilevel porches, three (3) of which were to be covered, and one of which was situated
closer to the ocean than the Parks’ existing porch.

The Gutovitzs’ Exhibit A sketch does not depict material information regarding the
structures the Gutovitzs intended to build and did partially build, and therefore they have
breached the Easement Amendment, and the Parks are entitled to damages and the
rescission of the Easement Amendment, and the removal of said improvements.

In the alternative, should the trier of fact determine that any aspect of the Gutovitz
structures that are not depicted on the Exhibit A sketch are not a breach of the Easement
Agreement and the Easement Amendment, approval of those aspects was a unilateral
mistake in which case the Easement Amendment must be rescinded,, and said
improvements must be removed.

Rescission of the Easement Amendment must be allowed because there is evidence of
misrepresentation and concealment.

In the alternative, should the trier of fact determine that multiple levels of decking, with
any portion thereof, built closer to the ocean than the Parks’ existing porch, was shown on
the Exhibit A sketch (which they were not) and approved (which they were not), said
approval would be a unilateral mistake that was accompanied and induced by fraud, deceit,
misrepresentation, or concealment by the Gutovitzs, in which case the Easement
Amendment must be rescinded and said improvements must be removed.

Although the Easement Amendment must be rescinded, the Easement Agreement remains
valid and enforceable and restricts unapproved structures within the Easement Parcel.

The Parks acted without negligence in connection with the Easement Amendment and are

entitled to rescission of the Easement Amendment.
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60.  Any and all of the Gutovitz Plaintiffs’ claims are barred by the Doctrine of Mistake and

Rescission.
FOR A NINTH DEFENSE
(Reservation and Non-Waiver)
61. Each and every allegation, denial, objection, and defense asserted in this Answer and

Counterclaims is realleged as if repeated verbatim herein.

62. Defendants reserve the right to assert, and do not waive, any additional or further defenses

as may be revealed by additional information that may be acquired in discovery, trial, or

otherwise.

WHEREFORE, having fully answered Plaintiffs’ Complaint, Defendants pray for the

following relief:

a.

b.

That Plaintiffs” Complaint be dismissed with prejudice;

That Defendants in this Action recover all relief they are currently seeking in Civil
Action number 2019-CP-26-02083, and by adoption in this Action involving the
same parties and same subject matter;

That Defendants be awarded the cost and expenses associated with the defense and
prosecution of this Action, including reasonable attorney fees;

This Honorable Court issue an Order enjoining further breaches of the Easement
Agreement, expressly rescinding the Easement Amendment, and requiring removal
of the Gutovitzs’ structures within the Easement Parcel until such time as the Parks
approve said structures; and,

This Honorable Court award such other further relief to Defendants as it may deem

just and proper.

REA k3t

2GT209¢dIO6T0Z#ASYD - SYAT1d NOININOD - AHHOH - INd 7€:G 9¢ JelN 020¢ - d311d ATIVOINOHLO3 13





Respectfully submitted,

Myrtle Beach, South Carolina

May 26, 2020.

BELLAMY, RUTENBERG, COPELAND,
EPPS, GRAVELY & BOWERS, P.A.

P. O. Box 357

Myrtle Beach, SC 29578-0357
843.448.2400

Attorneys for the Park Defendants

/s/ George W. Redman, 111
SC Bar No. 72365
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) Case Number: 2019-CP-26-
)
Gary L. Park and )
Cynthia C. Park, )
Plaintiffs, )
)
Vs. ) SUMMONS
)
Scott Barry Gutovitz and )
Caron Dawn Gutovitz, )
)
Defendants. )

)

TO: THE ABOVE NAMED DEFENDANTS

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action,
of which a copy is herewith served upon you, and to serve a copy of your answer to the said
Complaint on the subscribers at their office at 1000 29th Avenue North, Myrtle Beach, South
Carolina 29577, and to file your answer with the Clerk of Court for Horry County, all within thirty
(30) days after the service hereof; exclusive of the day of such service; and if you fail to answer
the Complaint within the time aforesaid, the Plaintiffs in this action will apply to the Court for
judgment by default for the relief demanded in the Complaint and a judgment will be rendered
against you.

BELLAMY, RUTENBERG, COPELAND,
EPPS, GRAVELY & BOWERS, P.A.

Post Office Box 357

Myrtle Beach, SC 29578-0357

(843) 448-2400

Attorneys for Plaintiffs

/s/ George W. Redman, 111
S.C. Bar No. 72365

Myrtle Beach, South Carolina

April 5, 2019
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) Case Number: 2019-CP-26-
)
Gary L. Park and )
Cynthia C. Park, )
Plaintiffs, )
)
VS. ) COMPLAINT
)
Scott Barry Gutovitz and )
Caron Dawn Gutovitz, )
)
Defendants. )
)

Plaintiffs Gary L. Park and Cynthia C. Park, Complaining of Defendants Scott Barry
Gutovitz and Caron Dawn Gutovitz, respectfully show and allege unto this honorable court as
follows:

PARTIES AND JURISDICTION

1. Plaintiffs Gary L. Park and Cynthia C. Park (hereinafter “Plaintiffs” or “Parks™) are
residents of Horry County, South Carolina.

2. Defendants Scott Barry Gutovitz and Caron Dawn Gutovitz, (hereinafter “Defendants” or
“Gutovitzs”™) are residents of Horry County, South Carolina.

3. This Action involves the Gutovitzs’ defaults, violations, and unjustifiable breaches of an
express easement upon, over, and of and concerning a residential parcel of oceanfront real
property situate in Myrtle Beach, South Carolina.

4. Based upon the foregoing, venue is proper in Horry County, South Carolina and this
Honorable Court has jurisdiction over the Parties and the subject matter set forth herein

this Action.
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5. As of May 12, 2017, an entity named PAANaples, LLC (“PAANaples”) owned the
property which is the subject of this Action (hereinafter the “Property” or the “Subservient
Property”), bearing a street address of 4900 N. Ocean Blvd., Myrtle Beach, South Carolina,

Horry County tax map number 174-10-02-001, with the following legal description:

6. As of May 12, 2017, the Parks owned the adjacent residential oceanfront lot (hereinafter
the “Dominant Property”) with a street address of 4902 N. Ocean Boulevard, Myrtle

Beach, South Carolina, same bearing Horry County tax map number 174-10-02-002, with

STATEMENT OF FACTS

ALL AND SINGULAR, all that certain piece, parcel or lot of land, together
with improvements thereon, situate, lying and being in Dogwood Neck
Township, County of Horry and State of South Carolina, and more
particularly described as Lot 1 of Block 119 of the Dunes Section of Myrtle
Beach, as shown on a map prepared by N.C. Hughes, Jr., Engineer, dated
February 1939, and recorded in Plat Book 5, Page 33, records of Horry
County, South Carolina, which map by reference thereto is incorporated as
a part of the description herein.

This is the identical property conveyed to the Grantor herein by deed of
Howard L. Cohen dated February 17,2017 and recorded February 21, 2017
in Deed Book 3989 at Page 778 in the Office of the Register of Deeds for
Horry County, South Carolina.!

the following legal description:

ALL AND SINGULAR that certain piece, parcel or lot of land, together
with improvements located thereon, situate, lying and being at Myrtle
Beach, South Carolina and being more particularly descried as Lot Two (2)
Block Number One Hundred Nineteen (119), as shown on a map of the
Dunes Section of Myrtle Beach by N.C. Hughes, Jr., Engineer, dated
February 1939, and recorded in Plat Book 5 at Page 33, in the Office of the
Register of Deeds for Horry County, South Carolina.

This is the identical property conveyed unto Gary L. Park, Cynthia C. Park
and John T. Chambers by Deed of James W. Hill and Laura A. Hill,
recorded on October 14, 2004, in Deed Book 2809 at Page 0838, records of
the Office of the Registrar of Deeds for Horry County, South Carolina.

! The map prepared by N.C. Hughes, Jr., and Engineer, dated February 1939, and recorded in
Horry County Plat Book 5, Page 33, is attached hereto and incorporated herein as “Complaint

Exhibit A.”
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10.

11.

This being the identical property conveyed unto Gary L. Park, Cynthia C.

Park by Quit-Claim Deed of John T. Chambers recorded in Deed Book 3817

at Page 1534, records of the Office of the Register of Deeds for Horry

County, South Carolina.
On May 12,2017, PAANaples granted a perpetual easement over the Subservient Property
in favor of the Parks and the Dominant Property, the terms of which are expressly set forth
in the Scenic Easement (“Scenic Easement”), executed on May 12, 2017, and recorded on
July 13, 2017, in the Horry County Registrar of Deeds in Deed Book 4025 at Page 2283
(Attached hereto and incorporated verbatim as “Complaint Exhibit B”).

The Scenic Easement expressly and perpetually restricted construction on a portion of the
Subservient Property referred to as the Scenic Easement Parcel, providing in pertinent part:
[T]here shall be no new structures of any kind, together with any
reconstruction thereof, placed or erected upon the Scenic Easement Parcel
unless an application therefor, with plans and specification of such
structures, together with a statement of purpose for which the structure will
be used, has been submitted to written approval obtained from the Grantee.

(emphasis added)
The Scenic Easement Parcel on the Subservient Property is specifically described by
Exhibit C of the Scenic Easement with the following legal description:

ALL AND SINGULAR, that certain piece or portion of land described as

the “Scenic Easement Parcel” lying and being in the City of Myrtle Beach,

South Carolina and state aforesaid on plat of Lot One (1), Block One

Hundred Nineteen (119) of the Dunes Section, as is more fully shown on a

plat prepared by Norris & Ward Land Surveyors, P.A., dated April 7, 2017,

and recorded on May 4, 2017 in Plat Book 275, at Page 112, in the Office

of the Register of Deeds for Horry County, South Carolina.
The above-referenced Plat (the “Scenic Easement Parcel Plat”), recorded on May 4, 2017
in Plat Book 275, at Page 112, is attached hereto and incorporated herein this Complaint
as “Complaint Exhibit C.”

The language of the Scenic Easement specifically identifies the boundaries of the Scenic

Easement Parcel and specifically restricts the Subservient Property to prevent construction,
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12.

13.

14.

15.

16.

17.

including but not limited to that which would potentially block the oceanfront view of and
from the Dominant Property.

The Scenic Easement provides the restriction runs with and burdens the Dominant and
Subservient Property “and shall be binding upon Grantor, its successors, assigns and
successors-in-title to the Subservient Parcel and shall inure to the benefit of the [Parks],
the owner or owners of the Dominant Parcel, and their respective successors, heirs,
personal representatives and successors-in-title.”

On August 30, 2017, PAANaples, LLC, conveyed the Subservient Property to the
Gutovitzs by way of that certain Title to Real Estate, recorded on August 31, 2017, with
the Horry County Registrar of Deeds in Deed Book 4039, Page 1507.

By operation of South Carolina law and the express language of the Gutovitzs’ Deed, the
Subservient Property was conveyed subject to all covenants, conditions, restrictions and
easements found in the public records for Horry County, specifically including the Scenic
Easement Agreement.

After purchasing the Subservient Property, the Gutovitzs asked the Parks to amend the
Scenic Easement so that an uncovered porch could be built within the Scenic Agreement
Parcel in a position that would be in line with, but not extend any further toward the ocean
than the existing porch on the Parks’ residence.

Despite having no legal obligation to amend the Scenic Easement Agreement, in an effort
to be good and reasonable neighbors, the Parks agreed to the Gutovitzs’ request by entering
into that certain First Amendment to Scenic Easement (hereinafter the “Amended Scenic
Easement®), dated September 19, 2019, attached hereto as “Complaint Exhibit D.”

The Parks not only agreed to the Gutovitzs’ request, they employed the McNair Law Firm
and paid the costs associated with the drafting and attempts to record the Amended Scenic

Easement.
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18.

19.

20.

21.

The Amended Scenic Easement provides as follows verbatim:

... Park has agreed to allow Gutovitz to place a porch within the Scenic

Easement Parcel, as defined in the Easement Agreement, so long as the

following conditions are met:

a. There shall be no change to the plans and specifications as submitted
by Gutovitz to Park and attached hereto and made a part and parcel
hereof as “Exhibit A.” Any proposed change, of whatever kind,
quality or nature, to the plans and specifications set forth in Exhibit
A shall require the prior written consent of Park.

b. The position of the enclosed structure of the house (facing the ocean)
owned by Gutovitz shall not exceed the position of the enclosed
structure of the house owned by Park.

c. The position of the uncovered porch of the house (facing the ocean)
owned by Gutovitz shall not exceed the position of the uncovered
porch of the house owned by Park.

d. The porch shall remain open (not enclosed) now and in the future by
any subsequent owners to Gotovitz.

The “plans” (hereinafter “Plans”) referenced by the Amended Scenic Easement depicted
the proposed structure with a single level uncovered porch on the oceanfront side of the
building. Said Plans are attached hereto and incorporated herein as “Complaint Exhibit E.”
Upon information and belief, due to an unknown and unanticipated issue with the Plans,
the Amended Scenic Agreement could not be recorded with the Horry County Registrar of
Deeds.

The Gutovitzs began construction which clearly and almost immediately violated the terms
of the Scenic Easement Agreement, the Amended Scenic Easement, and the Plans attached
to the Amended Scenic Easement (collectively referred to as the “Easement Agreements™),
as a portion of the Gutovitzs’ oceanfront porch had multiple levels and was obviously being
positioned in front and exceeding the porch of the Parks’ residence. Pictures taken in
November of 2018 and as of the date of this Complaint depicting the Gutovitzs’ violation

is attached hereto and incorporated herein as “Complaint Exhibit F.”
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22.

23.

24.

25.

26.

27.

28.

The Parks were forced to obtain and employ counsel to demand the Gutovitzs cease and
desist their breaches of the Easement Agreements, first by way of letter from the McNair
Law Firm, dated November 16, 2018, same being attached hereto and incorporated herein
as “Complaint Exhibit G.”

Thereafter and in response, counsel for the Gutovitzs wrote a series of emails confirming
the Gutovitzs’ breaches of the Easement Agreements, refusing to abate and/or cure the
breaches, and challenging the validity of the Easement Agreements.

The Gutovitzs obtained two surveys which specifically depict the Gutovitzs’ porch
extending several feet further toward the ocean than the existing porch on the Parks’
residence, both of which were forwarded to the Parks by their counsel via emails dated
November 29 and 30, 2018, both being attached hereto and incorporated herein as
“Complaint Exhibit H.”

As a result, the Parks were forced to employ additional counsel who formally demanded
the Gutovitzs cease and desist their breaches of the Easement Agreements, by way of letter
from the Bellamy Law Firm, dated December 17, 2018. Same being attached hereto and
incorporated herein as “Complaint Exhibit [.”

The Gutovitzs have refused to comply with their obligations under the Easement
Agreements as they have made numerous changes to their constructions plans, and at no
time have they obtained the prior written consent of Parks as required by the Easement
Agreements and South Carolina law.

The Parks have continually and repeatedly provided the Gutovitzs and their counsel with
notice of their objection to the violations of the Easement Agreements, as well as their
intention to enforce all of their rights under the Easement Agreements.

The undersigned counsel last contacted Counsel for Gutovitzs on April 4, 2019 in an effort

to avoid the filing of this Action.
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29.

30.

31.

32.

FIRST CAUSE OF ACTION
(Intentional and Reckless Breach of Express Easement Agreements)

Each and every allegation set forth in this Complaint, specifically including but not limited

to each and every factual assertion set forth above, is realleged and incorporated into this

cause of action as if it was repeated verbatim herein.

Gutovitzs bought the Subservient Property subject to the Easement Agreements.

The Parks have acted in good faith and as a good neighbors as they attempted to

accommodate the Gutovitzs’ desire to move their residence in line with the Parks’

residence, even going so far as to employ and pay for counsel at the McNair Law Firm to

draft and attempt to record the Amended Scenic Easement.

Gutovitzs have intentionally, willfully, and recklessly breached and violated their

obligations set forth within the Easement Agreements, as is more specifically set forth

above, and said unjustifiable defaults, breaches, and violations specifically include, but not

by way of limitation, the following:

a. Positioning and building structures and improvements closer to the oceanfront than
those on the Parks’ Dominant Property;

b. Failing and refusing to remove structures and improvements that were built closer

to the oceanfront than those on the Parks Dominant Property;

C. Making unauthorized changes to the Plans referenced in the Amended Easement;
d. Failing and refusing to present plans to the Parks to obtain their consent;

e. Failing and refusing to present plans to the Parks which can be publicly recorded;
f. Continuing construction despite receiving notice of violations and repeated

demands to cease and desist;
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33.

34.

35.

g. Causing the Parks to incur significant attorney fees by and through their refusal to
acknowledge and timely remedy their violations of the Easement Agreements;

h. Failing and refusing to reimburse the Parks for significant attorney fees incurred
due to their violations of the Easement Agreements;

1. Having failed to obtain plans to which the Parks consent, failing to remove
structures within the Scenic Easement Parcel;

J- Having failed to obtain plans to which the Parks consent, constructing a porch
within the Scenic Easement Parcel;

k. Having failed to obtain plans to which the Parks consent, building a residence
within the Scenic Easement Parcel; and,

1. Such other breaches and violations as may be revealed during the discovery of this
Action.

The Parks did not give consent to any change and fully expected and relied upon the plans

presented by Gutovitzs and attached to the Amended Scenic Easement.

The Amended Scenic Easement expressly includes the following default provision:
Default. Gutovitz and all subsequent owners to Gutovitz
acknowledge that Park will be irreparably damages in the event that
any covenant or condition contained in this Amendment is not met
or breached, and therefore agrees that this Amendment shall be
enforceable through (a) construct or removal of any completed
construction; or (b) any other equitable or legal remedies, which
shall be cumulative with and not exclusive to any other remedy
available to Park including recovery or reasonable attorney’s fees
and costs.

As a result of Gutovitzs’ defaults, unjustifiable breaches, and violations, the Parks have

incurred damages, costs, and expenses which include, but not by way of limitation, the

costs of this law suit and attorney’s fees.
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36.

37.

38.

39.

40.

41.

The Parks are entitled to an Order of this Court, both pendent lite and permanent, enjoining
the Gutovitzs from continuing construction and demanding the removal of any and all
structures within the Scenic Easement Parcel;

The Parks pray for an Order from this Court demanding the Gutovitzs comply with the
First Scenic Easement and awarding to the Parks a judgment against Gutovitzs for all of
the Parks’ damages, including all of the costs incurred in bringing this Action together with

its reasonable attorney fees.

FOR A SECOND CAUSE OF ACTION
(Declaratory Judgment and Permanent Injunction)

Each and every allegation set forth in the Complaint, specifically including but not limited
to each and every factual assertion set forth above, is realleged and incorporated into this
cause of action as if it was repeated verbatim herein.

The Easement Agreements set forth certain property rights pertaining to the Parks and the
Dominant Property.

The Gutovitzs, through their development activities, have taken actions to interfere with
and encroach upon the Parks’ easement rights. The Parks pray for and are entitled to an
Order from this Honorable Court declaring the full extent of the Parks’ rights under the
Easement Agreements. The Parks assert Gutovitzs breached their obligations under the
terms of the Scenic Easement and Amended Scenic Easement by constructing their
uncovered porch to obstruct the Parks’ view.

As aresult, the Parks are entitled to an Order and Declaration from the court providing the
Easement be declared valid and that it shall run with the land, perpetually, that the
Amended Scenic Easement be publicly recorded in Horry County, South Carolina, and

awarding the Parks all attorney fees related to bringing this Action.
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WHEREFORE, the Parks, having complained of Gutovitzs, hereby pray for the following

relief:

Myrtle Beach,

April 5, 2019.

An Order of this Honorable Court granting the relief under the Causes of Action
set forth above as to the Parks’ actual, incidental and consequential damages, all
costs and fees, including but not limited to attorney’s fees;
An Order of this Honorable Court stating that the benefits and burdens of the Scenic
Easement are valid and enforceable and runs with the land as to the Dominant and
Subservient Property which is the subject of this Action;
The Parks pray for immediate, pendent lite, and permanent injunctive relief to
prevent Gutovitzs from obstruction of the Parks’ rights under the Easement
Agreements, including but not limited to removing any and all structures build
within the Scenic Easement Parcel;
An Order clearing declaring the full extent of the Parks’ rights under the Easement
Agreements; and,
Any and all other relief which is deemed just and proper by this Honorable Court
and the trier of fact.

BELLAMY, RUTENBERG, COPELAND,

EPPS, GRAVELY & BOWERS, P.A.

P. O. Box 357

Myrtle Beach, SC 29578-0357

843.448.2400
Attorneys for Plaintiffs

/s/ George W. Redman, III
SC Bar No. 72365

South Carolina
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STATE OF SOUTH CAROLINA ) FIRST AMENDMENT TO
) SCENIC EASEMENT AGREEMENT
COUNTY OF HORRY )

THIS FIRST AMENDMENT TO SCENIC EASEMENT AGREEMENT
(“Amendment”) is made effective this /¥ # day of Septendo,~, 2018, by and between Scott

Barry Gutovitz and Caron Dawn Gutovitz (“Gutovitz”) and Gary L. Park and Cynthia C. Park
(“Park™).

RECITALS:

A. Park obtained certain rights through that certain Scenic Easement Agreement dated May
12, 2017 and recorded on July 13, 2017 in Book 4025 at Page 2283 in the Office of the
Register of Deeds, Horry County, South Carolina (the “Easement Agreement”); and

B. Gutovitz are the current owners of the Subservient Parcel as referenced in the Easement
Agreement. The parties hereto mutually desire to amend the terms of the Easement
Agreement as provided herein.

NOW THEREFORE, in consideration of the sum of Ten ($10.00) Dollars in hand paid by
Gutovitz to Park, the above recitals and the mutual terms, conditions, and provisions herein and
in the Easement Agreement, the receipt and sufficiency of which consideration is hereby
acknowledged by the parties hereto, Gutovitz and Park agree as follows:

i. The above Recitals are hereby incorporated into this Amendment. All capitalized words
not otherwise defined herein shall have the meanings set forth in the Easement Agreement.

2. Park has agreed to allow Gutovitz to place a porch within the Scenic Easement Parcel, as
defined in the Easement Agreement, so long as the following conditions are met:

a. There shall be no change to the plans and specifications as submitted by Gutovitz
to Park and attached hereto and made a part and parcel hereof as "Exhibit A." Any
proposed change, of whatever kind, quality or nature, to the plans and
specifications set forth in Exhibit A shall require the prior written consent of Park.

b. The position of the enclosed structure of the house (facing the ocean) owned by
Gutovitz shall not exceed the position of the enclosed structure of the house
owned by Park.

¢. The position of the uncovered porch of the house (facing the ocean) owned by
Gutovitz shall not exceed the position of the uncovered porch of the house owned
by Park.

d. The porch shall remain open (not enclosed) now and in the future by any
subsequent owners to Gutovitz.
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3. Default. Gutovitz and all subsequent owners to Gutovitz acknowledge that Park will be
irreparably damaged in the event that any covenant or condition contained in this Amendment is
not met or breached, and therefore agrees that this Amendment shall be enforceable through (a)
specific performance such as injunctive relief, including, without limitation, the restriction of
construction or removal of any completed construction; or (b) any other equitable or legal
remedies, which shall be cumulative with and not exclusive of any other remedy available to
Park, including recovery of reasonable attorney’s fees and costs.

4, Remaining Terms and Conditions. The parties hereto acknowledge and agree that no
other term, provision, or condition of the Easement Agreement has been changed or modified by
this Amendment except as specified above and that the Easement Agreement, as modified by this
Amendment, remains in full force and effect.

5. Binding Agreement. The foregoing provisions shall bind and inure to the benefit of
Gutovitz and Park and their respective successors and assigns.

[Signatures on Next Page]
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IN WITNESS WHEREOF and intending to be legally bound, the parties have set their
hands and seals hereunto and have caused this instrument to be executed and their seals to be
affixed hereto by their respective, duly authorized officers as of the above Effective Date.

SIGNED, SEALED AND DELIVERED

IN THE PRESENCE OF: _
4”4%”/ i/
e of First Winess Scott Barry Guibvitz \>

,/«Kb‘c&é/www& (o
igndture of Second Witness@ota Public CarMGut
QcC

STATE OF ) ACKNOWLEDGEMENT

)
COUNTY OF Jﬂ:; VA )

I, ij M O k/ ‘fﬂ( H\f/f/\ a Notary Public do hereby certify that the within named
Scott Barry Gutovitz and Car(}h‘“f)awn Gutovitz personally appeared before me this day and
acknowledged the due execution of the foregoing instrument.

 WITNESS my hand and official seal this K 3‘ day of '« Sif Qéf/wbﬁ/g 2018.

\
}

( / e JJ\ z’/z/u*wu/ SEAL)

Pint N e( Jora N e d
Notar$ Public for f\ o P

My Commission Expircs: B ol N

(AFFIX SEAL)

[Signatures Continue on Next Page]
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CARA N AIREY

Notary Public, South Cargling
My Commission Expires
Sepilember 20, 2020

1852600v1 3

ROA 158

Exhibit A

Complaint Exhibit D





SIGNED, SEALED AND DELIVERED
IN THE PRESENCE OF:

R

e T e

Pt
e

GRANTEE

g X L

Signature of First Witness~

Gary L. PAtk

G AL

/

Signature of Second Witness/Notary Public

STATE OF MQ,

county oF _ i€

I, A '!'W(/’Qiﬁ_T‘\r(k( Ve h , a Notary Public do hereby certify that Gary L. Park and

Cynthia“€. Park, the within named Grantee personally appeared before me this day and
acknowledged the due execution of the foregoing instrument.

WITNESS my hand and official seal this !U day of E}E{X@ﬂwﬂ, 2018.

| | (SEAL)
Print Name: £411C)2 U cdlcCh

(ot O M)

Cynthia C. Park

ACKNOWLEDGEMENT

Notary Public for %U(Q}mnpp, NC

My Commission Expires:

(AFFIX SEAL)

SN A ey,
S Ty,
R (2
T NOTAR, 0%

1

C:*
3
O
s

A
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o
/
P
SS=
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