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STATEMENT OF ISSUES ON APPEAL

1. Did the Lower Court err in granting Respondent’s Motion for
Judgment on the Pleadings when the face of the bleadings required a
different result?

a. Did the Lower Court err in concluding that the Wilson Memo
was protected from production under South Carolina’s Freedom
of Information Act even'though there is no basis to conclude the
Respondent’s Town Council exempted the Wilson Memo?

b. Did the Lower Court err in concluding the work product
privilege protected the document sought under the South
Carolina Freedom of Information Act?

c¢. Did the Lower Court err in concluding the Wilson Memo was
protected frqm production when the well pleaded allegations
demonstrate any privilege was waived?

2. Did the Lower Court err in granting Respondent’s Motion for
Judgment on the Pleadings by improperly considering matters outside
the pleadings?

3. Did the Lower Couﬁ err by failing to (a) review and analyze the

document sought under the South Carolina Freedom of Information



Act for 110n-exeinpt material and (b) or‘derlproductl;lon of any. such
non-exempt informgition? ' o

_ Did the Lower Court efr in conducting an ex parte héaring on
Respondent’s Mbtion for Judgment on fhe Pleadings? |
Because the LoWer Couft’s ex paﬁ'e hearing on the inerité was
prejudicial to Appellant, must this matter be remaﬁded to é different

Judgé? .



STATEMENT OF THE CASE

This appeal involves a South Carolina Freedom of Information Act
(“FOIA”) request denied by Respondent Town of Kiawah Island (“Respondent” or
“TOKI™).

On June 6, 2023, TOKI citizen J. Bradford Mcllvain (“Appellant” or “Mr.
Mcllvain™) submitted a FOIA réquest to Respondent seeking production of a 25-
page memorandum addressing material publicly disclosed at a TOKI Town
Council meeting on May 2, 2023 (“the Wilson Memo™). Complaint, §21. The
next day, June 7, 2023, TOKI’s Town Clerk denied Appellant’s FOIA request. Id.,
124.

On July 21, 2023, Appellant filed an action for injunctive and declaratory
relief in the Court of Common Pleas for the County of Charleston (the “Lower
Court”) seeking, inter alia, production of the Wilson Memo. In his Complaint,
Appellant affirmatively avers that Respondent‘s Town Council specifically waived
any attorney-client privilege applicable to the Wilson Memo at its May 2, 2023
publjc meeting. Complaint, §17-9, 30. 'Appellant also avers that the Wilson Memo
was not prepared in anticipation of litigation and, therefore, is not protected by the
attorney work product doctrine. Id., §31. Sefvice of the Summons and Complaint
was effected on July 24, 2023 and the Affidavit of Service was filed the next day

on July 25, 2023.



A‘l1v:houghn tho pleadings'Weré oot cloéed, on Augué’_c 2, 2023 ‘Respoodent_-ﬁled
.~ a Motioyl vlf’or J leglpent on the Pleadings or, in the Aﬁernative, for summa‘ry -
Judgmenf :(“Respohd'ent’s Motion”). On August 10, 2023, ReSpondent filed.its
: Answor to the Complaint. In the Answer, Respondent summarily denied that the
Town Cooncﬂ' W?‘i"éd “any privil‘ege” attaohod to the Wilson Memo. Answer,
195-6,8. | ‘

On-A.u‘gL._lst 14,2023, the Lower Court conducted' an ex paﬁe hearing on
_R'ospondent’s Mo;tion. 8/14/23 Transcript. ‘At the conclusion of this hearing, the
Lower Coﬁrﬁ grooted the relief 'sought by Rospondent. Id., atp. '20, lines 8-10 In -‘
- its subséquent Order doted Augu.st 17,2023, the Looref Coﬁr-t found that‘ the
| : Wilson >Me'n_10 was protected b}il‘both the attorney-client privilege _and tho"work |
oroduct doctrine. .8/ 17/23 Order, p.5. As ia -re-sol-t of the ex paﬁe proceeding, the

"Lo'wer Court further determined that the Rospondént Town Council’s expl.ic'itj
| | Waiy}er of oﬁyilege_.on May 2, 2023 did not effect a waiver for any portion of the
‘Wilson Me'mo itseif. 1d. |
~ On August 28; 2023, Appeilanf ﬁled his Motion for Reconsidoration of :
Judgment Order déted,Augllot 17 , 2023 (“Motion for Reconsiderotioll”). Motion '
“fo-r Recollsidoration. By Order datéd August 29,2023, the Lower Court granted
‘the Motion for Reconsideration and scﬁedllled a ;frehéarjhg” for Septeﬁlber 13, - N

| 2023.-8/29/23 Order. On September 7,2023, Appellant filed his Opoositlfon to -



Respdndent’s Motion. Appellant’s Opposition. On September 8, 2023,
Respondent filed a Reply Memorandum in Support of Respondent’s Motion.
Reply Memorandum.

On September 13, 2023, the Lower Court conducted a hearing on
Respondent’s Motion. At the conclusion of that hearing, the Lower Court
requested additional briefing on whether FOIA and applicéble case law required
the Lower Court to review and analyze the Wilson Memo to determine whether it
contains any non-exempt material which should be produced to Appellant.
Appellant’s additional brief was submitted on September 25, 2023. See
Appellant’s Supplemental Memorandum. Respondent’s additional brief was
submitted on September 29, 2023. See Respondent’s Supplemental Memorandum.

By Order dated October 13, 2023, the Lower Court granted Respondent’s
Motion “for the reasons set forth in the Order dated August 17, 2023”-viz. the ex
parte hearing Order. Appellant received notice of the Order on that same day.
Appellant filed the Notice of Appeal to this Honorable Court on November 10,

2023.



STANDARD OF REVIEW

"Any party may move for a judgment on the pleadings under Rule 12(c),
SCRCP. When considering such motion, the court must regard all properly
pleaded factual allegations as admitted." Falk v. Sadler, 341 S.C. 281, 286, 533
S.E.2d 350, 353 (Ct. App. 2000). "On review of the niotion, the court may not
consider matters outside the pleadings." Id. |

In evaluating a Rule 12(c) motion, the court must consider that "a complaint
1s sufficient if it states any cause of action or it appears that the plaintiff is entitled
to any relief whatsoevgr. Our courts have held that pleadings in a case should be
construed liberally so that substantial justice is done between the parties." Id., 341
S.C. at 287, 533 S.E.2d at 353 (quoting Russell v. City of Columbia, 305 S.C. 86,
89,406 S.E.2d 338, 339 (1991). Moreover, "a judgment on the pleadings is
considered to be a drastic procedure by our courts." /d. (quoting Russell, 305 S.C.
at 89,406 S.E.2d at 339). This court applies the same standard of review
implemented by the circuit court. Williams v. Condon, 347 S.C. 227, 233, 553
S.E.2d 496, 500 (Ct. App. 2001).

It is equally well recognized that "[s]tatutory i11terpretation 1s a question of
law." Hopper v. Terry Hunt Constr., 373 S.C. 475,479, 646 SE.2d 162, 165 (Ct.

App. 2007). On appeal, this court may decide matters of law with no particular



deference to the circuit court. Pressley v. REA Constr. Co., 374 S.C. 283, 287-88,

648 S.E.2d 301, 303 (Ct. App. 2007).



ARGUMENT

Statement of Facts Relevant to the Issues Presented

The Dispute
Appellant 1s a full-time resident of TOKI. Complaint, §2. On May 2, 2023,

Respondent conducted its monthly Town Council meeting. Id., J4. Included on
the agenda for that meeting was a presentation by TOKI legal counsel, Joe Wilson
(hereinafter “Mr. Wilson™). Id., 5. When the timé came for Mr. Wilson’s
presentatiqn, Mr. Wilson affirmatively stated that he could not discuss questions
that had been posed about the TOKI 2013 Amended and Restated Development
Agreement (hereinafter the “ARDA”) before first securing permission from Town
Council to ‘discuss his legal advice and analysis.! Id., 7. Specifically, Mr. Wilson
stated that “a Town attorney cannot generally provide its, his legal advice to the
public because that’s a waiver of the attorney-client privilege” which “only the
client can waive.” - See Motion fof Reconsideration, Ex. 1, p. 1, lines 14-16.% See
also, Complaint, §7. Mr. Wilson noted that despite this limitation “after some
discussions™ he wanted to present Council “the opportunity” for him to publicly

discuss his legal analysis but, before that could happen, he wanted “clarity and a

! Although Mr. Wilson asked for a waiver of any applicable privileges, there is no evidence that
Respondent, through its Town Council, ever actually invoked the attorney-client privilege with
respect to the advice and analysis Mr. Wilson intended to publicly disclosed.

2 The video of the May 2, 2023 TOKI Town Council meeting is referenced multiple times in the
Complaint. See Complaint |7, 11-13.



vote from Council to OK this discussion.” Motion for Reconsideration, Ex. 1, p. 1,
lines 18-20; Complaint, §7. Following queries from two Town Council members,
Mr. Wilson confirmed that he wanted Town Council to enact a formal resolution or
motion permitting public disclosure of his legal analysis and opinions regarding the
ARDA. Complaint, 8. In response to Mr. Wilson’s request, Councilman Bradley
Belt asked whether a motion “to Waive any attorney-client privilege with regard to
the discussion pertaining to the ARDA” would suffice and Mr. Wilson responded
“that would suffice.” Motion for Reconsideration, Ex. 1, p. 1, lines 26-29. Mr.
Belt made that motion and Councilman Michael Heidingsfelder seconded the
motion. Id., p. 1, lines 31-35; Complaint, Ex. B., p. 3. The motion to waive the
attorney-client privilege passed 4-0.3 Complaint, §8.

Following the vote, Mr. Wilson revealed that he had been asked by
Respondent to perform an “audit” of the ARDA which work had been undertaken
over the last year. Motion fof Reconsideration, Ex. 1, p. 2,.1ines 13-18. As part of
this “audit,” Mr. Wilson created the Wilson Memo memorializing his analysis and
conclusions. Id., p. 7, lines 38-41. Mr. Wilson represented that his public

2 ¢

presentation would include counsels’ “opinions” (both his and co-counsel Ross

3 The Lower Court was under the impression that Respondent’s Town Council has seven
members. 9/13/23 Transcript, p. 29, lines 1-6. In fact, there are only five members - 4 At-large
Councilmen and the Mayor. One member of Respondent’s Town Council was absent on May 2,
2023.



Appel’s opinions) and then proceeded to discuss, for over 25 minutes, his and Mr.
Appel’s interpretation of the ARDA (including its ambiguities), the interplay of the
ARDA with the Respondent’s zoning code, the authority of the Town Planning
Director under the ARDA and Respondent’s zoning code, and the effect of the US
Constitution, state law, state judicial decisions and contract interpretation
principles on the legal analysis of the ARDA.* See e.g., id., p. 2, lines 6-7,
referring to counsel’s opinions; id., p. 3, lines 2-6, 10-13, 24-28 and 30-32,
discussing Respondent’s zoning code; id., p. 3, lines 21-22, discussing
Respondent’s Ordinances; id., p. 6, lines 19-22, discussing the Contracts Clause of
the United States Constitution; id., p. 3, lines 32-33, explaining the cardinal .rule
applicable to contract interpretation; id., p. 6, lines 17-19, discussing the Supreme
Court case in Lucas.

During the Citizen Comment period following Mr. Wilson’s extensive

presentation, Appellant asked that a copy of the Wilson Memo be produced to the

4 At the end of his presentation, Mr. Wilson offered to create a short summary of the legal
analysis and opinions for public release, which public release was immediately authorized by
Respondent’s Mayor. Motion for Reconsideration, Ex. 1, p. 7, lines 15-17, 28-36. Mr. Wilson
then fielded questions from Council members about the legal analysis for another 12 minutes
until the Mayor stepped in and said there was not sufficient time for Council members to pose
their remaining questions. Id., p. 10, lines 10-14. The Mayor asked for a motion to cut-off
further discussion including Councilman Belt’s questions. Councilman Heindingsfelder
specifically conditioned his vote to forestall further comment on May 2, 2023 on the
representation that Mr. Wilson’s answers to the remaining Council members’ comments would
take place shortly thereafter, in public, with “community in the room.” Id, p. 11, lines 27-31.
See also Complaint, §17. )

10



public insofar as Respondent’s Town Council had expressly waived any attorney-
| client privilege that could apply to the Wilson Memo. Complaint, §12. After
additional colloquy, Appellant stated:
“I think it would be helpful for those who would find it of interest, the
memo that Mr. Wilson has generated I think should be provided to the
community.” Motion for Reconsideration, Ex. 1, p. 12, lines 27-29
(emphasis added).
In response, Councilman Heidingsfelder stated, “I thought that was the first
decision we took.” Id., p. 12, line 31 (emphasis added). See also Complaint, q13.
Councilman Moffitt concurred with Councilman Heidingsfelder and stated “I
don’t disagree with that.” Motion for Reconsideration, Ex. 1, p. 12, line 33
(emphasis added). See also Complaint, §3. Thereafter, Mr. Heidingsfelder
reconfirmed, “I think that was the first decision we took.” Motion for
Reconsideration, Ex. 1, p. 12, line 35 (emphasis added).’> Neither Mr. Wilson, nor
any other representative of Respondent, corrected the Councilmen, or otherwise
expressed a different view as to the intent or effect of Council’s waiver vote on

May 2, 2023. Complaint, §16. A third Councilman, Mr. Belt, also expressed his

3 Curiously, Appellant’s comment, and Messrs. Heidingsfelder and Moffitt’s responses, were not
included in the minutes of the May 2, 2023 Town Council meeting. Complaint, Ex. B.
However, they do appear on the recorded video referenced throughout the Complaint and
subsequently transcribed. See Motion for Reconsideration, Ex. 1.

11



| belief that any attorney-chent pnvrlege assocrated with the Wilson Memo yvas
_ waived by Town Council’s May 2 2023 vote. Id 1]14 Accordmgly, a majority of
“TOKI Town Council members contemporaneously expressed the opnuon tliat the.
- Wilson Memo should be produced and that any ﬂattomey-client privilegeapplicable |
‘:to that document had been waived by them. | Id. , J15. | o
When the Wilson Memo was not thereafter produced on June 6, 2023
Appellant submitted a FOIA Request fora“ copy of the entire legal memorandum
' _referenced by Joe erson during the May 2, 2023 Town Council Meeting [the
Wilson Memo] The memorandum should be as it existed on that date wrthout any
| 'A subsequent modifications.” Complaint, Ex. E. Appellant forwarded a copy of hrs
FOIA Request to Town Council and the-l\l/Iayor. Complaint, Ex. F. In responsel, _
: TOKI _Councilman Heidingsfelder responded that he had “wanted to ask staff why
this was not done” and viewed the FOlA‘request as “an appropriate move.” .
. '“'Complaint,"Ex._G.; |
- The next morning, Respondent’s Town Clerk responded to the FOIA
| request stating, ;‘the document you are requesting is covered by‘ attorney- -
'4 client privilege and attorney ‘work product 'and, therefore is exempt from
. - FOIA requests. South Carolina Code Section 30-.4-40(a_)(4) and (7).
, Complaint, Ex H. "l“his’ response issued even though thereis (l_)'no

- evidence Respondent’s Town Council ever invoked a FOIA exemption or =~

12



any privilege with respect to flle Wilson 'Mémd and (2) clear évidence tilaf : .
.TO'Wﬂ Cotilcil inten&ed their Mayi‘ '2:, 202'3 waiver vote to covef ﬁrqduction
“of the Wilson Memo.
Procéédi_ngs Befofé the LoWér Court . -

>(')n‘.‘Iuly 21,2023, Appeilant initiated this action in the Lowér Court. |
Service df the Summons and Complaint Was effected on Jlily 24; 2023 and the
Afﬁdavit' of S‘ervicév Was filed .the next day} on July 25,'2023. Sputh Car-olilla’s
| FOIA provisions require that an initial hearj_ngbe conducted‘within feﬁf (10) dayé
of service vor, in this.instance, 'oﬁ or before August 3,2023. S.C. Code Ann. §30- - |
4-100. The South Carolina Code fully éontémplates that the initial hearing }nay
not résult n resolution’ and, thérgfofé, brovides further, thafc the Court has six
fnontﬁs from the iﬁitial filing to cohciude the mattér; unless good cause is éhoWh to
extend thét time peribd. Id | o

Even though 1t had not r_cépondéd to the Coﬁiplaint, on-August 2, 2023,
- TOKI filed Respoﬁ(ient’s Motion. By email accompanying that ﬁling,'M;:'Wilsdh :
reminded the Lower Coilrt of the ;[en'-day ~iﬁitia1 hearing requirement and confirmed -
that the Cl-o‘mplaint‘ was served on Jﬁly 2'4,,-2023. See B;Iotion‘fér Reconsideration,
Exhibit 2, Attéchnwnt A at pp. .3e4. Dgspite_this femih_der, the initial hearing.'was'

'n‘ot conveh’ed, dr_e\}en scheduled, on or béfore August 33 2023.

13-



‘ Four- days later on August 6, 2023, after the statutory deadline for theinitial |
hearing had passed, Appellant advised Judge Young in the Lovuer_ Court and
Respo11de1rt’s.Co1msel, that Respondent’s Motion seemed prelnature insol“ar as - |
X _Respondent had not yet answered the Complaint and, therefore, the pleadings were.
- notyet close'd'. See Id., at pp. .2-3".' In that same comnlunieation, Appellant noted
Responderrt’s Answer-date of August 23, 2023 and he proposed to res‘pond to

| Respondent’-s Motion shortly thereafter; fd. Appellant 'also advised the Lower |

’ Cotlrtand"Respondent’s counsel that he was then scheduled to depart for a trip on
“ “August 9>and Would be gone until August 18, 2023. Id |
L In response on August 7 2023 Mr Wilson promptly advised Judge Young
“that Respondent had “no ob]ectlon to worklng around” Appellant s travel plans and ‘
' he asked “that a hearing be set after August 18, 2023.” Id., pp. 1-2 B}r re.tum
.;ema1l Judge Young s clerk promptly acknowledged Mr. W1lson s email and stated
| 'he would 1nform the parties” once Judge Young had detennmed how he wished to
proceed. _Id., p. 1. Two days later, having'heard nothing further from the LoWer
Corln, and n light of Respondent’s counsel’s agreement toa hearing after August
| 18, Appellant dep‘arted for Europe |

On Thursday, August 10, 2023, after Appellant had already arrived in’

Europe and a week after the statutory period for the 1n1t1al hearmg had exmred the

pa1t1es were mfonned that some undefined type of he‘armg wou-ld be convened on

14



| Monday, August 14, 2023 Motion for Reconsrderation Exhibit 2, Attachment B,
pp. 4-6. In a subsequent communication, the Lower Court acknowledged that
Appellant was pro se, and was then out of the country. See Id., pp- 3-4.'»
' lNon,etheleSs, the Lower Comtstated,twi'ce, that it had to “at least” convene a
hearing so as not to be in yiolation of the FOIA statute. Id. In this same email, the
Lower Court solicited from Appellant “any requests [he had] for further
- scheduling.”'- Id. | | | o |
Upon review of the Lower Court;s communication, Appellant promptly
responded by, among other things, (1) noting that the ten-day statutory deadline .v
had already passed, (2) asking to remotely part101pate in the August 14 proceedlng
and (3) advising of his ava11ab111ty fora hearing on various dates in August and
September. Id., pp. 1-2. Late in the day on Friday, August 11, the Lowe_r Court
simply adyised that it ﬂwas not “able to arrange [Appellant’s] part1c1pat10n by
, phOne 1d, p. 1. The Lower Court did not address the untlmehness of the |
 scheduled hearing or the “further scheduling” 1nformation provided by Appe_llant
~ earlier that day. Ici
Despite Appeilalit’s absence; and inability to participate, the Lower Court
~convened an ex part'e hearing on the merits on August 14, ‘2023. At that hearing,
Mr. Wilson conceded that the waiver motion passed unanimously'by Respondent’s

Town Council on May 2,2023 was a waiver as to “a_li discussion of the [ARDA].”

15



8]14/23 'Tvra1‘1_scr_ipt,"p. 9, lines;i.O-ll (emphasis,‘added). At the conclusio_li of that
proceeding, the Lower Coult ruled. against A‘p‘pellant.'- Id,p. 2.0, lines 8-10. On
“August 17, 2023, the Lower Court issued its Order_ and written notice of that |
| .Tudgment Order issued on August 18, 2023.".6 8/17/23 Order. |
On August 28,2023, Appellant tl'dimely ﬁled a Motion for Reconsideration
.raising the tmoropriety of the eJt parte hearing on }th.e merits and citing to o
apphcable case law demonstratmg that the Wilson Mendo was 11e1ther protected by
the attorney-chent privilege nor subject to the attorney work ptoduct exemptlon

> On August'29,' 2023, the Lower Court granted the Motion for Reconsideration and
| , ischedul'ed a “rehea_riﬁg” for September 13,2023. 8/29/23 Order.
Ddring the “rehearing” on Septethber‘ 13,2023, the Lowef Court 'summaril}lf |
| _dismiesed Appellant’s argument that Respondent’s Town Council had never
| .’invoked a FOIA exemption with fe'spect to the Wilsort Memo. 9/13/23 Traﬁscript _
"p 15, llnes 10 14. During thlS same proceedmg, the Lower Court agreed that the

| TFOLA exemptlon under S C. Code An;n §30 4-40(a)(7) should be coextenswe w1th

.6 The Lower Court’s ex parte Order dated August 17, 2023 states, inter alia, that “[a]ll parties
were notified of the hearing ... only counsel for the Town of Kiawah Island appeared, and
Plaintiff, proceeding pro se, notified the Court of his inability to appear.” 8/17/23 Order, p. 1.
This formulation fails to reveal that (1) the Lower Court knew Appellant was out of the country

“when it scheduled the hearing, (2) the Lower Court denied Appellant’s requeést to participate in.
the hearing by phone and (3) the Lower Court decided to proceed nonetheless, despite the
absence of any statutory obligation to do so.
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vv.vﬂle.attorﬁe;yeclieht pﬁ\}ilege and WOI'k.,p‘I'Od'uCt doctrines in civﬂ‘discove'ry.7- _
D?:spite fhis acknoWledgement; thé LéWer :Cbu_rt then espoused the view fllaf V_SC i
| | FOIA requires a document by décument waiver of the attéfﬂey-cljéﬁt pﬂi}ilége.

, Id.,.p. A13», line 24 - p. 14, line 1; p. 14, line'25 E pr.' 15,line 1. Asa result;-the LoWe_r R
| Coﬁft ruled t,h‘at the waiver of the attqrney-client pﬁ‘\filege Ain thié case -- wh1ch -
waiver co;/e;éd “all discussion” (_)f the ARDA and aﬁthoﬁzed a ﬁllsd;ne, public |

: e'xplicatioﬂ Qf legai analysis and advice contained iﬁ the Wilson M_emd - d1d no‘tﬂ -
3 | e;ffept a Wéiver f& any part of the writing itself;.‘ Indéed; the Lower Céurt 'vx:r'erit'so_, :

| far és. to ‘éay that had Mr. Wilson read, vefbatiin, the Wilson Memo ouf loud at the

" May 2, 202 3 TOKI Town Coqncil ﬁlgeting, that woﬁid not have resulted in é A |
..wai‘ver '(‘)f» any privilege over the docﬁme_:nt itseAlf.8 The Lower COUrtrals_o rej'eé-ted‘

the j_deé tﬁat applicable case law redﬁired it to (1) reyiew the Wilson Memo __‘and 2) |

- segregate and order produced ali‘non-exempf infonn_aition in the Wilson Meriio, but

.7 As you.[Appellant] say, general law and the FOIA shouid speak in parallel on thc'subj ectof ;

- . attorney-client privilege, and I agree with you.” 9/13/23 Transpript p. 15, lines 16-19.

8 <|[APPELLANT]: If Mr. Wilson got up and read from his memo, would that be a waiver?
THE COURT: No, sir,-not in my opinion....” 9/13/23 Transcript p. 13, lines 22-24.
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' perm1tted additional brleﬁng on this issue.’ Appellant filed his Supplemental
Memorandum on September 25, 2023 and Respondent filed its on September 29
2023. |
The LeWer _éoﬁﬁ filed its Order on October l3, 2023 granting _Responderlt’_s | .,
* Motion “for the reasons set fortll” in the erparte‘ Order dated Augtlst 17, 2023.
| 10/ 13/23 Order p. 2 - The Order grantmg Judgment on the pleadings does not cite
to the pleadmgs or mentlon much less address any of the arguments ralsed by

Appellant except to state that the Court did not have to review the Wilson ‘Memo' to
determine whether or not it contained hen-exemp_t material. ‘Id_. |
lSSUE 1: Dld .the Lower Court err in granting Respondent"s Motion' ft)r |
Judgment on the Pleadings when the face of the pleadmgs requlred a different
result" ‘ : ~

Rule ‘121(c) pvermits any party to hleve fer judgment on the pleadings after the
pleadmgs are closed Rule 12(c), SCRCP :When cons1der1ng such a motion “the '
* court must regard all properly pleaded factual allegat1ons as admitted” and may not

| con51der ‘matters outsrde the pleadings.” Pope v. Wilson, 427 S.C. 377, 384, 831

9 THE COURT: “We are talking about a document of 25 pages and whether that document
should be released. I'm not aware of any authority I would have under this statute to parse that
-document a'nd decide sdme things are releasable and some things are not releasable. .

[APPELLANT] I thmk at the very least, you have to do that The case law requrres that, Your
- Honor. ' ,

THE COURT: I don’t think s0.” 9/13/23 Transcript p. 18, lines 2-12.
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A‘S.E.2d,442_, 445 (Ct. App 20l9) citlingkl‘?alk V. Sadler, 34ll S.C. 281,286, 533 SE.
350, 353'¥1(Ct. App. 2000). When evaluating a Rule 12(c) motion, the Court must
view a complalnt as sufflcrent af it states any cause of actlon or it appears that the
plaintiff is entitled to any relief whatsoever ” Pope, 831 SE. 2d at 446 (CltatIODS
.vomltted) .Indeed Judgment on the pleadmgs is con31dered tobea drastlc '
| procedure glven the Court S mandate to Vlew pleadmgs liberally to ensure that
“substantial justice™ is done hetween the partles Id (c1tat10ns omitted).

It is equally Well estabhshed that "[b]ecause the attomey-chent pr1v11ege
exists for the heneﬁt of the client, the client holds the privilege."l ln re Grand Jury
R Proceedings #5 Empaneled January 28, 2004, 401 F 3d 247, 250 (4th Cir. 2005).

. Inthe FOIA context, Courts malce clear that the public body “has the burden of
~ proving that an exemption applles.” S;ee Evening Post Publ'g. Co. v. City of N.
C’harleston, 363 S.C. 452, 457,_ 611 s .E.2d 496, 499 (2005)'(citations omitted)
a (quoting‘F‘on/ler v. Beasley, 322 Sl.C. 463, 468,472 SE.2d 630?'633 (1996).
a. . Did the Lower Court errin ,concludlng that the Wilson Memo was
protected from production under South Carolina’s Freedom of

Information Act even though there is no basis to conclude the
~ Respondent’s Town Council exempted the Wilson Memo? -

Here the Court found that the Wilson Memo ‘was an exempt attorney-client

. communlcatlon 8/ 17/23 Order p. 3 id. p 5, #2 10/ 13/23 Order, pp. 1-2

However, there is snnply no allegatlon from whlch the Lower Court could have
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| eonchttt_egi thet Resp011dent’s Town Council ever assetted an ei'etnption or
privilege With resp:e‘ct to the Wilson Memo. To the contrary, the allegations |
. support the conclu51e11 that a maj jority of Respondent S Town Councll 1ntended the |
:WllSOIl Memo to be pubhc—z e. not exempt. Complamt 91913- 14 See also Motion
| for Rec01lstderat10n, Ex. 1, p. 12, lines 27_—31, 33, 35.
Tnat Re,spondent’s Town Council had to iltvbke the exemption with respect
to the Witson Memo is also ciear. 0 Specifically, §30-4-40(a)(7) of South
B Catolina’e Freedoni of Information Act (“FOIA”) provides, jn relet/ant part, that
A p.ublie‘bo‘dy may but is not required to exempt from disclosu‘re"’ |
; ;F[c] O‘r’respon'dence-or work product of legel counsel .. .~and any other mat'en'al thet
": would Vlolate attomey-chent relatlonshlps ” 8.C. Code Amn. §30-4- 40(a)(7) |
'l(emphasm added). Because the Leglslature chose not to (l) c13551fy attorney-chent |
y cemmumcatlons as'a.utomatlcally exempt or (2) create a duty of conﬁdentlallty as
to thjs type of mformatlon by 1ts terms §30-4 40(a)(7) requlres the pubhc body to

afflrmatlvely act _to_exempt such information.!" Insofar as nothing in the pleadings

S0 I_n~ generzil, a public body may act only after the action has been approved by a,m'aj ority vote of

.. a quorum of its members. See Garris v. Governing Bd. of S.C. Reinsurance Facility, 333 S.C.

432,453, 511 S.E.2d 48, 59 (1998). At all times relevant to this dispute, the members of the
Town Councﬂ were John Labnola J ohn Moffitt, Bradley Belt Russell Bemer and Mlchael
. Heldmgsfelder o :

. 1 The Legislature’s decision to make the listed FOIA exemptions discretionary was clearly

deliberate. Indeed, prior to 1998, S.C. Code Ann. §30-4-40(a) provided that the listed matters
- "are exempt from disclosure under the provisions of this chapter." (Emphasis added).
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‘ _-.demonstrates that Respondent’s Town Council declared the Wilson Memo ehempt_, | '
'the Lower Co'urt’e entry of judgﬁent on the, pleadings based on the FOIA |
exemption for attorney comrnunicatioris was improper. 2

b. Did the Lower Court err in conciudirrg the work product pﬁvilege

protected the document sought under the South Carolma
‘Freedom of Information Act?

In this instance, the Lower Court etlso determined that judgﬁlent on the
| pleadlngs should issue in Respondent’s favor because the Wilson Memo is exempt. ~
- aswork product 8/17/23 Order p. 3;id. p 5, #2; 10/ 13/23 Order, p. 2. In South
'Carolma-, the attoruey work product doctnne protects “from discovery documents
prepared in anticipation of htigation, unless a substahtiall need can bev shown by the
requesting party.” Stokes-Cravén.Holding Corp. v. Robinson, 416 SC 5 17 ,537,
7 87‘ S.E.2d 485, 495 (2016) (quoting T obaccovillé USA, Inc. v. McMaster 387
- SC 287 294,692 S.E.2d 526, 530 (2010) see Rule 26(b)(3), SCRCP In
determlnlng whether a document was prepared in “anticipation of litigation,” |
f‘most courts look to whether or not the document was prepared because _of the

prospect of litigation.” Stokes-Craven, 416 S.C. at 537, 787 S.E.2d at 495 (quotiug

: 12 The Lower Court treated Respondent’s Motion as a Motion for Judgment on the Pleadings

and, therefore, the Court was limited to consideration of the pleadings. See 10/13/23 Order: “the
Court grants the Motion for Judgment on the Pleadings.” Of course, had the Court considered
evidence on this issue, that evidence confirms that Respondent’s Town Council never voted to
invoke the attorney-client privilege with respect to the Wllson Memo. Motion for
Reconsrderatlon Ex. 3, Belt Affidavit, ‘[[ 19.
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‘»Tobaecoyille 387 S.C. at 294, 692 S.E.2d at 530). Courts have held that materials- :

prepared in the ordmary course of busmess pursuant to regulatory requirements or

for other non-litigation purposes are not docurnents prepared in anticipation of

htigatlon within the meaning of the doctnne. ,Nat’l Union Flre Ins. Co. v Murray

iS'heet Metal Co., 967 F.2d 98(l 984 (4th Cir. 1992). "l“he party claiming work

_ ,product 1mmunity has the burden to establlsh the claimed protectlon Umrea’ States ’-

V. Herrera 324 F. R D 258,262 (S.D. Fla. 2017) (crtatlon omitted) |
‘The Complaint clearly alleges that the Wilson Memo does not constitute

attorney yvork product because 1t yvas not prepared.in anticipation, 'or because of,

" theprospect of litigation. Complaint, 1{3.1. In fact, at the May 2, 2023_ Council '

v.l\/leeting,l\/lr. Wilson stated that the Wilson Memo was prepared in conjunction’ ~

with a year-long“audit” of the ARDA requested by his client, ie. for a clearly‘ '

“non-litigation’; purpose. l\/lotio_n for Reconsideration, Ex.1,p. 2, lines l3;18. _

And at the S,epteml_)er 13,2023 'argument, Mr. Wilson afﬁrmatively stated: f‘No

| .,one'is trying to sue anyone.” 9/ 13/23 Transcript p. 30, lines 18-19. ‘

| : 'Respondent’s pleading does not require a different conclusion. ISpeciﬁcally,

"whlle surnmarily deny1ng that Respondent s Town Council waived any privilege ”

attachlng to the Wilson Memo, Respondent never alleged that the work product

| doctrine exempted the Wilson Memo.- Respondent’s Answer, 1[1]5-6, 8.
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v' Absent an allegation of 'possible llligation; or an évenne_nt that the Wilson
Memo oonstilutes eiempt work product; the p_leadings do not‘lsuopoﬂ theLower '
. f'Court’o conclusion that the Wilson Memo “is protected” by lhe work product
_privilegeancl-, therefofe; judgm'ent on tlle pleadings should not 'halve‘issue(l on this
' Basie as well. 10/ 13/23 Order, p. 2. | |
" ¢.  Did the Lower Court err in eoncluding the Wilso'n Me‘n‘lo'wo.s :

protected from production when the well pleaded allegations
demonstrate any pr1v1lege was waived?

As Set forth in the Complaillt, the Respondent’s Town Coutlcil Voted to. .
waive any attomey-chent protectlon appl1cable to counsel’s dlscuss1on and |
| ) analys1s of the ARDA 13 Complamt 997-9. Itis further alleged that when
undertakmg that vote, a majonty of Town Councﬂ understood that their Vote
encompassed the Wilson Memo 1tself 1d. , 193-14. Thereafter Mr. WllSOIl S
: undertook an almost 30-minute public explication of his opinions and analyses as
set forth ill_\wari011s legal memoranda, includinQ lhe Wilson M'emo. 1d., 9.
_ The-Lower Court-ignored these Well-pled'averm.ents and Adetermined,
'4 in_stead, tllet ho waiver of the attorney-client privilege oc’curred_‘&cause, |
: : Respondeilf;s Town Couo’cil’s waiver vote did not jtelnize the Wilson'Memo by

~ .name. Speciﬁcally, the Lower Court determined that a waiver of the attorney-

. 713 At 'the ex parte hean'hg Mr. Wilson conceded that TOKI Town Council’s waiver vote covered ‘
all discussion of the ARDA. 8/14/23 Transcript, p. 9, lines 10-11. :
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client privilege must be ;‘distinct and unequivocal” (8/ 17/23 Qrder, p. 4), and then
_A interpreted this requirement to mean that, in the FOIA context, all zitt_omey
.doculhents are exempt absent an explicit and particulér waiver as to each
i_nd'ivxtiduali doctunen_t. In other words, the waiver is not to the advice, or subj,eet of
“the advice_but, :rather, must be as to each form of the advice, 1.e. oral versus
*wrltten Thus, even though Mr. Wilson verbally described, in great detail, the

- analy51s and oplnlons he memoﬁahzed in the Wilson Memo, accordmg to the
LoWe_r Court the waiver motion d1d not cover that same adv1ce and ahaly51s n
written form. The Lower Court’s interptetaﬁon 1s not shpported by the relevant A
-case law 'er the FOIA statute.

1. The Waiver Need Not Be Explicit to Be Effective, |

As:‘ an initial matter, the Lower’s Ceuxt determ'ination'that a waiver must be
2 explicit.and hartichlarized derives from civil litigation cases requiring Waivets to -
B he ‘:‘dis‘tihct and uneqhivoca D Inre Mt Hawley Ins. Co., 427 S.C. 159, 168, 829
S E.2d 707 712 (2019) State v. Thompson 329 S. C 72, 76 77,495 S.E.2d 437,
. 439 (1998). Relymg on cases arising in the civil 11t1gat10n context is approprlate
since the AF OIA exemptions and civil litigation prwlleges are co-extensive. A“ See,

' eg, United States v. Weber_Aircraf_t Corp., 465 U.S.792,799-800, 104 S. Ct.

14 At the hearing on September 13, 2023, the Lower Court agreed that the privileges were co-
extensive. 9/13/23 Transcript, p. 15, 11nes 16-19: “As you say general law and the FOIA. should
speak in parallel on the subject of attorney-client pr1v1lege and I agree with you.”
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1488, 1492-94, 791 Ed.2d 814 (1984); FIC v. Grolier Inc., 462 US. 19,2628,
1031 S. Ct. 2209,‘2"214, 76 L. Ed 2d (1983);A T 'owlﬁ of Winthrop v. F. AA 328 Fed. -
App’x‘ 1 >(‘IS‘ Cir. 2009); Stonehiil v.. I.R;S;, 534 F. Supp. 2d1 (DDC _20_08). See
.also Pope . Wilsonf '4'27 S.C; at ‘388-89; 831 S.E.2d at 448 (discussing intérpiay
between FOIA and disco{/ery rﬁles). The reason for thié is obvious: if the
privileges are not the éame, a party éou_ld simply end run FOIA and file civil
litigation where the material would be producéd because of, amoﬁg other things,
subject matter waiver principles. | |

HoWever, the ;‘disﬁilct and ﬁnequivocal” reipiirement cited by the Lower
Court does not fequire a waive} bf tﬁe at_forney-élieht privilege to be explicit or
. paﬂiculaﬁzed. Indeed, both Mt vHawl'ey and Thompson cited by the Lowér Court |
. stand for the propo‘sjtion thét waiver of tﬁe aftoméy;client privilege need not be “
‘explicit.” Mt Hawley;_ 427 S.C. at 168, 829 S.E.Zd'at 712; Stafe v.. Thorhpson, 329
- S.C.at77,495SE.2d at 439. See also Duplan V. DeeringMz‘llikeh, 397F . Supp.
1146, 1162 (D,S.C.vl.975) (“Plaintiff's argument thatv;vaiver requires an intentional
 relinquishment or ébandonmeﬁt df'a kﬁQWn right lias a familiar ﬁng"with‘r’egard to .

general' contract law, but waiver, as applied to the particular subject of attorney-

- 15 The Lower Court failed to consider South Carolina cases interpreting the “distinct and
unequivocal” requirement as requiring an intentional action rather than an explicit one.
Lamberson v. Reardon, 2017 WL 2210238 at **2-3 (S.C. Comm. P1. Jan. 6, 2017) (J., Young,
1). See also, Carolina Park Associates, LLC v. Marino, 2011 WL 9369845 (S.C. Comm. P1.
June 28, 2011) (J., Young, R.) (disclosure of document did not rise to a distinct and unequivocal
waiver of the attorney-client privilege because it was accidental and inadvertent.). '
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' ‘client privilege, mey be made by implication.”) Moreover, netiiiné in these cases-
~can be fairly read to require the waiver to identify, by name, the particular
“ rnateriais. or information subject to waiver. |
| _ Thzit this case arises under FOIA does not su_i)pert a strie_t'er view. In fact,
) there,is)not‘liing in the text of FOIA to support the idea that every d(-)cument_is. |
' exelnptl unless expliciﬂy waived, by name.- Indeed, .su‘ch a reading is directly
ebntradieterl by the text of FOIA Whicli clas.sifies all_ atiomey;elient inforrnation es
'non-exempt absent an affirmative act by the public body to exeinpt that material.
SC Corlel Ann §30-4-40(a)(7). See also, discussion pp. 20-21, supra. Re_ading
" extra reqnirenients mnto FOIA 4also undermines FQIA’S espeused pnrpoee to ensure
- ,‘;tha’r~ pnbiic bnsiness be performed in an open anci public manner so that citizens
" ehall'be advised of the performance of public officials and of the decisions that are -
- reached n pubhc act1v1ty and in the formulation of pubhc pohcy » §.C. Code Ann.
§3O 4 15. In fact there is no pubhc 1nterest served by giving public bodles a
greater ability to hide 1nformat10n or selectlvely disclose mformation when a case
’ 'arlses under a stat_ute whose purpose is “to make it p0581ble for c1tizens | . to learn
' and report fully onathe activities of their public officials....” Id.. The Lower
‘Court’s"gra‘fting additional restrictions onto the FOIA statute is also‘incelisisielit

with the liberal construction of FOIA afforded by the Courts and the fact that
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FOIA’s exemptions are to be narrowly construed. Evening Post Publ’g. Co, 363
S.C. at 457,611 S.E.2d at 499.

Litchfield Plantation Co. v. Georgetown Cnty. Water & Sewer Dist., 317
S.C. 30, 443 S.E.2d 574 (1994) cited by the Lower Court does not change these
conclusions. In fact, the Litchfield holding was limited to “under §30-4-30(c)
failure to respond within fifteen days means the disclosure of non-exempt material
at the time and place of access which the party requested is deemed approved.”
Litchfield, 314 S.C. at 32, 443 S.E.2d at 575. See also Op. S.C. Atty. Gen. July 9,
2010, p. 2. There is not only no broad pronouncement on implied waiver in
Litchfield, in fact the Litchfield Court found that the time and place for the
production of all non-exempt material had been approved by default, i.e. impliedly.
In any .event, because the waiver was not implied here, Litchfield is inapposite. See
discussion, pp. 29-33, infra.

Additionally, while Litchfield has been cited less than a dozen times by SC
Courts since 1994, those Courts never cited Litchfield for the broad propositions
adopted by the Lower Court. See, e.g., S.C. Pub. Interest Found. v. S.C. Dep’t of
Transp., No. 2022-UP-406 (Ct. App. 2022) (attorney’s fees); Pope v. Wilson, 427
S.C. 377, 831 S.E.2d 442 (2019) (attorneys’ fees); Sloan v. S.C. Dep 't of Revenue,
409 S.C. 551, 762 S.E.2d 687 (2014) (citing Toal dissent), Sloan v. Friends of the

Hunley, 393 S.C. 152,711 S.E.2d 895 (2011) (citing Toal dissent); Burton v. York
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| Coztnty Sheizﬁ’ s Dept 358 S C. 339,594 SE. 2d 388 (Ct Apn 2004) (attorney S

fees) Campbell V. Marzon County Hospztal Dist., 354 S.C. 274 580 S.E. 2d 163

' (Ct App. 2003) (attomey S fees) See also Op..S.C. Atty Gen Aprrl 29 2011 (no .
waiver for farlure to timely respond) Op S. C Atty Gen. July 9, 2010 (“fallure to

‘respond to a request within 15 days equates to the pllbllC body’s approval of the

. reqllest” for non-exempt infonnation); and Op S.C. Atty. Gen. February 1:, 2006 |
(fntent of the Legtstattne may be gleaned from the plain 1neaning of th:e- .’statute ) .

Next when thchf eld was decrded S C. Code Ann. §30-4-30 prov1ded mter

\ cizlia,' that aFOIA request “must be cons1dered approved” if the pubhc ent1ty did |

. not provide “written notrﬁcatlon of the determination of the public ~body as to the

ayaifability o‘f‘the retluested publjc recor ” “\yithin the ﬁfteen days a]lowed 2

And, 'at tnat time, S.C. Code Ann §3O-4-.4AO stated that the items -delinea‘te'd therein
"are e)rernpt fromfdisclosure 'under the provisions of [that] chapter‘." _Litchﬁeld, 443
SE.2d at 575; These two provisions left the Snpreme Court to grapple with, and
haﬁnonize, dneling interests of transparency and openness with protection ‘of |
privacy and the effectfvelles's of law enforcement actions., Speciﬁcally, the_

| Supreme "Cou'rt_reasoned' that allowing agencies to waive the FOIA exentpti011s by - |

"~ failing to .respond within fifteen days could result in ;‘-'“-the disclosure of

inyesti gatiye records of law enforcernent agellc_ies and personal inforrnation

through no fault of an interested party which the exemptions were enacted to

28



j protect.” _:443 .S.E’.2d at 5.75, 11.‘ 1. Here, there are no such lavv en_forcernent or
. pr1vacv concerns | |
| Frnally, as noted above, (n. 11 supra) S.C. Code Ann. §30 4- 40 was
amended in 1998 to now provrde that “A publlc body may but is not requlred to
;exempt from dlsclosure” the items listed i 1n §30-4-40. 1998 Act No. 423.
| (Emr)lrasisvadded.) Twenty years later; i'n12018A, ’S.C.'Code Annl. §30-4-30 was
o amendedto provide that a public body’s failure to timely respond means that the
 _FOIA request 1$ con51dered approved as to non-exempt records or 1nfonnatron but
‘. not as to the exemptrons of §30-4-40 or other state or federal law 2017 Act No. .
-67, Sectron 1. In short, the Leglslature addressed and codified, the Supreme - |
'l Court S thchfzeld demsron Most notably, the Leglslature never modlfled FOIA to
R mclude the implied waiver or document identification llmltatlons the Lov_ver.Cour_t_ -
read into Litchfield in this case.
2. The Waiver Here was Explicit
Even assurning the waiver had to be explicit, here there was an explicit,
~ distinct and unamh_iguous \vatver of the attorney-client privilege at the May 2,
2023 "t‘oWn Council Meeting. In .fact, the rnOtiOn introduced and'approved by
. Respondent’s Town Comlcil and lawyer (Mr Wilson) unequivocally waived anv |
| -attomev-clrerlt privilege with regard to “discussion oertainingto the ARDA.”

Motion for'Reconsideration, Exhibit 1,‘15.1, lines 26-27. (Emphasis added). At'the
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~ August 14, 2023 ex parté henring, Mr. Wilson confnméd tnat‘ the waiver Motion | -
meant “all diécussio’n of the [ARDA] is waived.” 8/ 14/23 Tfai1script, p. 9, lines

1‘0-‘1 1. (Emphasis addéd). By itsi:erms and as connéded by Mr. Wilson, ﬂie
, walver motlon was (1) exphclt and (2) NOT limited to any partlcular form” of

dlscussmn .of the ARDA As such, the waiver encompassed the Wllson Memo
| which the_Lower Court confmned is n “discussion p'ertalmng to the ARDA, Just
ina difféfent form. 8/14/23 Transcript,~‘p...1.7 , lines 12-17. -

o The Lower Cnun’s _detennination that the waiver here was legally
insufﬁcien't_é]'sn ‘failé to credit ‘th'e well éstabhsned principle thnt “la]ny noluntary
tﬁsclosuré by a client tn a third party waives the _attnmey-client pn\}ilége not only
., as to the speciﬁc comnlunicaﬁon disclnsed but alsn to lall commnnications
| betwéen the saxne attorney and the same client on the same subject.” Marshall '
'Marshall 282 S. C 534 538 320 S. E 2d 44 47 (Ct. App 1984) citing Duplan

Corp. v. Deermngllzker_z, Inc., 397F. Supp. 1146 (D.S.C. 1975); Umt_ed States v
" Jones, 69‘6‘_F‘.2d 1069 (4% Cir. 1982). Emphasis added. See ’az;o‘ King v. Travelers.

Home and Marine Ins. Co., 4:20-cv-03806 RMG, 2022 WL 100234 at *5 (D.S.C. |
Jan 10, 2‘-(_)'22) ‘(ﬁn'd_ing Plaintiffs cxplicitly Waived the attorney-client privilege as
-ftQ all communications between th.emselvesl_and'couns.el on the topins nontained in
 letters already produécy:d_; “[A]ﬁy voluntary disclosure by a client to a- ihird party

waives the attdmey-client privilege [as t’o] all communications between the same
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éttomey and the same Qlient on thé same Sllb] éct.’f). Voluntaly disqlosUre of
documeﬁté, n ‘wl‘l_ole or in pért, to fﬁird partiés has ai'so been held to waive F OIA
) éxempti’oﬁé for thoseA dbcuments. See, e.g., Noﬁh Dakota v Andrus, jf58’1AF .2d» 177, -
180-82 (ét11C1r1978),Mead Dafd Ce_ﬁ?ml, ‘Inc. v.' United States Dep't éj the Air |
: F orce, 566 F.2d 242, 253 (DCC1r1977),Jullan v. United Stdtes Dep ’i'bf
 Justce, 806 F.2d 1411, 1419 1.7 (96h Cir. 1986) (alternative holdisg), af'd, 486
U.S.1;:108 S.Ct. 1606;100 LEd2d 1(1988). | -

» ’Af t,hé ex part-e_hearing on August 1'4; 2023; the Lower Couﬁ fouiid that the
Wilson Memo “inéludes legal analysis aﬁd legal _'adVice in a _greét deél of detail on _
the issues of the develobmenf sténdaxds in the 2013 aﬁlended and reététéd ' |
dévelopmeﬁf agreéméllt [ARDA] adopfed By the Town as a part _of the Town’s
zoning dddé;” 8/14/23 Traﬁscﬁpt p. 17, lines 12-17. HaVing détermined thaf i:he
‘Wilson Mgmo co:vers the same s'ubject“(li) noted in the motion to Waiile the
f)rivilege énd (2) wlﬁch ‘was extensiffely coyered in Mr Wilson’s presentation, the

| Lower Coﬁn should not hav'ekg‘rant'ed j_udgr,nént in 'Re.sponder:lt’s fayor under
, appli:cable Soﬁth Carolina law. " o
As set forth above, there is also no allegation from which a Court could
reasonably concl_udé that the .wbrk product doctrine pfotects the Wilson Memo
y absent litigation or the anticipatioh thereof. However, eﬂlen if the Wilson Memo

was protected by the '_workA prodilct doctrine, any such privilege was also waived by
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Mr. Wilson when he stood up at the May 2, 2023 TOKI meeting and spoke, at
length, about the contents of the Wilson Memo.!® This privilege is his to waive
and his voluntary exposition effected that waiver. It is likewise clear that the
waiver is not limited to the material he addressed but, rather, is as to his entire
analysis in the Wilson Memo. See, e.g., United States v. Herrera, 324 F R.D. 258
(S.D. Fla. 2017) (counsel’s claim of work product protection for written notes and
memos regarding witness testimony was waived after counsel orally described the
witnesses’ information to federal regulators.) In fact, in United States v. Coburn,
Civ. 2:19-¢cr-00120, 2022 WL 357217 at *7 (D.N.J. .Feb. 1, 2022) the District
Court soundly rejected the invocation of the work product privilege and, instead,
found that when oral summaries of witness interviews were provided to the
Government, a waiver was effected with respect to: (1) all memoranda, notes,
summaries, or other records of witness interviews to the extent that summaries of
interviews were conveyed to the government, whether orally or in writing; (2)
documents or communications to the extent the summaries of interviews directly
conveyed the contents of documents or communications; and (3) documents and
communications that were reviewed and formed any part of the basis of any

presentation, oral or written, to the DOJ in connection with this investigation.

16 The 8/17/23 Order does not contain any discussion of waiver in the context of work product
issue. 8/17/23 Order, p. 5.
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Simply put, the waiver is to the advice, not to the form in which that advice
appears. Because waiver clearly occurred as to any arguable attorney-client
privilege and work product protection, the Lower Court erred in granting the
Motion for Judgment on the Pleadings.
ISSUE 2: Did the Lower Court err in granting Respondent’s Motion for
Judgment on the Pleadings by improperly considering matters outside the
pleadings?

As set forth aBove, in considering a Motion for Judgment on the Pleadings, a
Court 1s precluded from considering matters outside the record. See pp. 18-19,
supra. Despite this clear limitation, at the ex parte hearing, the Lower Coﬁrt asked
Respondent’s counsel to provide it with a copy of the Wilson Memo and then spent
an undisclosed amount of time reviewing that document.!” According to the Lower
Court, it did not “parse each line” to determine “whether there’s some lines that are

public and some lines that are not™ but, rather, looked at the Wilson Memo “as a

17 Inexplicably, at the September 13, 2023 hearing, the Lower Court stated “I was asked to look
at the document as a whole to decide whether 1t was a public record, exempt or not exempt, and
that’s what T did.” 9/13/23 Transcript, p. 40, lines 3-5 (emphasis added). It is unclear who made
this request as it does not appear in the record. Rather, the transcribed record reveals that at the
ex parte hearing, Mr. Wilson asked the Lower Court if it wanted to review the Wilson Memo in
camera and the Lower Court responded: “No, I do not need to examine that in camera ... I gave
some thought to that before I came to court today but it’s the character of the document and not
its content that I will be reviewing.” 8/14/23 Transcript, p. 7, lines 3-7. Despite saying that it did
not need to examine the Wilson Memo, after Mr. Wilson finished his argument at the ex parte '
hearing, the Lower Court asked to see the Wilson Memo. Id., p. 16, lines 8-10.
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whole to .d'e”cide w1i§t11er it wasi e éxéiﬁpt ornot exémpt.”‘ 9/ 13/23 Transcript,.p.
40, lAines_' l.—lj. ' Folldwiﬁg its re_:?iéw, thé Lower Court »determivned ‘;‘It was é 25-page
memo.. It’s lAabele.d as an attorney-cliéﬁt priyileged document... and it talks- about -
1ssues upon whicﬁ Mr. Wilson is getting advic_e.”?s Id., p. 39, liné:s 19-24._

Revi.ew of a‘docu’ment clearly outsidé the pieadings led the Lower C_ourf to
summarily conclﬁde that the Wilson Memél “contains confidential coin:lnlir;icati'ons
- of legal vco‘hpeptsfhat are subject to protection.” 8/ 17/23 Order, p. 3. Because the
Lowef Court’s determination deﬁved from its review of materiai_ beydnd the
‘ple'adjngé, the entry of judgmeht iﬁ.Respoﬁdent’s favor should be vacated.
; ISSUE 3: Dld the Lower Court err by failing to (@) review and analyze the
- document sought under the South Carolina Freedom of Information Act for -
non-exempt material and (b) order productlon of any such non-exempt
| mformatlon"

Ently_'of Judgment in Respondent’s fa?of was also improper lwhere,"as .h.ere,-
the requirements of FOIA were not followed. In particular, S._C. Code Ann §30-4-
N 40(b) pfdvides "[1]f any public record contains ﬁaterial-which 1S th exempt under
sllbéeqtiqﬁ' (a) of tlllis"' section, tlm public body_shaH séparate the exempt aiid

- nonexempt material and make the nonexempt material available in accordance-

" 18 To the éxtent determinations outside the pleadings are credited it is important to note that the
Wilson Memo was apparently NOT marked as attorney work product. Respondent s Motion, p.
1;9/ 13/23 Transcrlpt p- 39, lines 20-21. :
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with the requirements of this chapter." There is no allegation that Respondent
reviewed the 25-page Wilson Memo as required under FOIA. Indeed, because the

FOIA request was transmitted on June 6, and denied the very next morning, it is

reasonable to assume Respondent did not comply with its obligations under S.C.
Code Ann. §30-4-40(b). Complaint, 4921, 24 and Exhibits E and H thereto.
Absent actidn by the Respondent, before ruling on this matter, the Lower
Court was obligated to undertake the review and dissemination required by S.C.
Code Ann. §30-4-40(b). Evening Post Publ’g Co. v. Berkeley County School Dist.,
392 S.C. 76, 83,708 S.E.2d 745, 749 (2011) (“We find it troublesome that the
circuit court did not look at the documenfs ultimately sought by Evenjng Post
before granting School District’s summary judgment motion.”) See Newberry
Publ. v. Newberry Co. Comm'n A.D.A. 308 S.C. 352, 417 S.E.2d 870 (1992) (the
trial judge erred in failing to segregate the nonexempt and exempt portions of the
report and to provide the Observer with the nonexempt material, as is mandated by
section 30-4-40(b).) Accord City of Columbiq v. ACLU, 323 S.C. 384, 388-89, 475
S.E.2d 747, 750 (1‘996) (“Before Appellant becomes entitled to the report, the trial
court must first examine the report in détail in order to determine whether the
report's contents or portions thereof qualify for an exemption under §30-4-40.”);
Beattie v. Aiken County Dep’t of Social Services, 319 S.C. 449, 462 S E.2d 276

(1995) (“exemptions for the FOIA do not provide a blanket prohibition of
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| disciosuré lo'f the entire record Qoﬁtainiﬁg‘ exeinpf material. Rather, the exempt and |
‘nonexkem'[”)t material éhall be 'separafed a;ld thé nonexempt material di.s'c_los‘é:‘cli_._”)T |
Despité the ﬁnambiguous provisiorjs‘ of FQIA, and cleafly apblicable pése _
| law, fhe Lower. Court never undertook the ‘reqt‘lired reviev;/ of the document but
" decided, instead, that its cursory examinatiqn of the Wilson'Mc‘am(') as part Qf- the ex 3
- parte heaﬁng was sufficient. According to th_e‘Lowe'rCourt, tl.le’entire Wilson |
Memo w.as.: subject to Blanket protectiqn because it was “an entire record ... labneled | |
~asan attorney—cliént priviieged décume;nt.”l 9/13/23 Transcript p. 39, lines: 18-21. |
- This ‘abpr;)ach led the Léwer Co;ilf to acknowledge: | |
“I did not parse each line to determine whethéf there’s some lines
that are public and some lines that are not. I was asked to look at the -
document as a whole to decide whether it was a publicrecord, ~
exempt or not exempt, and that’s what Idid.” Id, p. 40, lines 1-5.
Bécause FOIA waé violated and the required examinatioh of tﬁe Wilson Mémé
névér occﬁrfed, the eﬁny of Judgmeﬂt in .:Respondent’s favor was clearly impfoper.
) ISSﬁE 4 Did the Lower Court err in qonducﬁng an ex pafte héaring on.
- Respondent’s Motion for Judgment on the Pleadings?
The S‘ou_th Carolina Judicial Canons pfévid_e, alhong othéf things, ’that “A
: - judg_e éhall 'acc'ord’to every pérson who llaé a'legzﬂ inferest jn a proceediﬁg, or ﬂlat -
person"s laWyéf, the right to be heérd accordiﬁg to thé iawf’ Canon_3, Secﬁbn ‘B(7.).

The Canons also make clear that “A judge shall not initiate, pei‘niit, or consider ex
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~ parte communications, or consider other coinmu’nicétion made to the judge ontside
thepresence of the parties concerning a pending orir_npending proceeding”}except |

in certain scheduling, adininié,trative or ernergency so long as those niatters “do not
deal with substantive matters or iséues on the merits'.’.’19 Id. An ex parte

| comrnunication 18 defined as “prohibitedi'communicationbetween counsel and the
court when oi)posing counsel is not present ” Fore v‘ Griﬁ’co of Wampee Ino 409

S.C. 360 368,762 S.E.2d 37, 41 (Ct. App. 2014) (quoting Brown V. BI—LO Inc.,

’ 354 S.C. 436,440 1.3, 581 SE. 2d 836, 838 n3 (2003) (quotmg BLACK'S LAW‘

DICTIONARY 597 (7th Ed. 1999)) | “A judicial proceeding is said to be ex

parte when. it is taken for granted at the mstance and for the benefit of one party )

only, and w1thout notice to, or contestation by, an}i person adversely 1nterested ”

Ex Parte Lexmgton County, 314 S.C. 220, 226 442 SE. 2d 589 (1994) (quotlng

| BLACK'S LAW DICTIONARY 297 (Sth Ed. 1983))

Here 1t is beyond dlspute that the Lower Court scheduled and then convened

a hearing on the merits, on two days’ notice, knowing that the 'Ap‘pellant was
already» out of the co_nntry and could not narticipate. Motion for ReconSideratiorr,

: Exhibit 2, Attachment B, pp. 3-4:“Given I was appointed today, I intend to at least

- convene a hearing ... I’'m sony’you cannot attend due to your European vacation

' The Rules of Professional Conduct also preclude counsel from engaging in ex parte
communications. Rule 3.5(b) of the South Carolina Rules of Professional Conduct.
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;;’-’ Tlhe Lower Couit then conducted the hearing ex parte in i/iolation of the
. :a';l)plicable Judicial Canons. As Chief Justice, the Lonver Couit noted “The hottom |
\ line for me i_s that ex parte contact about the 1nerits of a matter is nevei pioper.” '
Mot’ion» io'r ReConsideration; Exhibit 4, excerpt from .tudiciai Meiit _Selnecti,on.
'Coin'mission Open Session transcript, December 2,2003, p. 20, An'snver #4 20
ISSUE 5 Because the Lower Coui't’s ex paﬂe hearing on the merits nvas
prejudicial to Appellant, must this matter be remanded to a different Judge?
| ‘While FOIA seehs to guarantee the public reasonable access to activities of
- the 'g-ovemment in a cost-efficient manner, the instant ptoceeding has fallen
| -Woefully short of these goals.- | | | |
FList,-_no .hear'ing was held within the IQ—day reqnir_ement of FOIA in violation
o '..of S.C. Code Ann."‘§30-4-100 andthen an untimely heaiing wzts scllednied - on two-
| days’ notice - knovi'ing that the Plaintiff had aiready left the country and could not
) attend See discussmn pp. 14- 15 supra |

Second although Appellant asked to part1c1pate telephonically, he was |

~advised lns part_iclpation simply couldn’t be arranged. See discussion p. 15, supra.

20 The Lower Court’s view is consistent with Canon 3(B)(7), Rule 502 SCACR and the
professional rules applicable to lawyers barred in South Carolina. Rule 3. S(b) of -the South
: Carolina Rules of Professional Conduct , ,
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- Third, based on his co'rnlnnnications with the hoWe’f cbﬁrt,‘ and his review of
. the Judicial Canons and Rules of Professional Conduct, Plaintiff reasonnbly believed -
: }the hearing wonld.. be fo determine scheduling. going forward. See _Motion 'fot
‘Reconsideration, p. 1 1. | | |

m, knowing Plaintiff was precluded. from participating, the hearing
nonetheless procee&ed, ex pat*te. 8/17/23 Order. | |

m, not surprisingly, since the Lower'} Coutt did not hear from bOth parties,
the Lower Cout't reached a conclusion not supported by the law based ona one-sided ;
- argument. - | |

- Sixth, after Appell'an't made the Lonver Co‘nrt. eware of the multiple “

irregularities in the proceedings, and of the resulting prejudice to Appellant; the -
) Lower’COurt convened .a second hearing on September 13,2023, In that heaﬁng, _. .
3 the Lower Court dentonstrated a lnck ef falniiiarity with Appellants’ arguments, ns '
well asa m_isapptehension of relevant nuthonties and principles governing the_ |
, :actiqn. | | |

By way of example only; when Apnellant- said “South Carolina law 1n clear
.. once the client disclosed confidential lelltteyrney-client commuinicatidns ...all
communication between the lawyer and the client on the same subject is waived” -
the Lower, anrt disinissed this argument saying “.. .. subject metter waiver 1s

something that must be specifically done... It must bespeCiﬁcal_ly waived.”
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9/13/23 Traﬁscript)p. 11, linés 7-13; p. 11,'1ine 24.-;-1;. 12 liné 2. ATh‘e Lower - -
Co'urt"is v1ew is jusf ﬁot the léw. 'See discussion bp. 30-31, Su'pra; | |
i -. Siﬁlilé_rly, when Appeliant noted that the exemptions in FOIA were “not
| Ihandatory;’ ;‘The Towﬁ may 1mpose thils éxempﬁon [S.C. Code Ann. §30-4-
_4Q(a)(7 )];’ (an’d “The Town has never votéd to i)ursue,this exémption” th§ Court .
‘ :Asummarily rej ected this érgument sayiﬁ_g: “That’s an implied waiver-type. -
) arg'l>1me1_1"c,l gnd attofney—client priVilege iS an exception to that.” 9/13/23 Transcript
P 15, 1iﬁes .1 1-16. Appeilant waé not advancing a wéiver argumeﬁt but, fathe’r,
| shnply'addréssing the ‘lalliguage of F OIA, and the clearly discgetionary nature of the -
only ex‘emption at iséue in this matter. | |
- At ihe Septembér 13.,, 2023 proceeding, the Lower Court also stated that it
: Was not aware ’-“of any authorityf’ the Court wquld ha&é undef F OIA “to parse that -
doéu;ﬁen; ‘aﬁd decide some things are reiéésabie and some tlﬁngs afe not
| releasabl'q” Id., p. 38, lines 1-6. 'Hdwéver, that examination isvexa-lctly Wliai; is |

' required by SC Code Ann. §30-4-40(b) and relevant case law cited to the Lo'wef
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Court in Appellant’s Motion for Reconsideration.?! See also discussion at pp. 34-
36, supra and Appellant’s Supplemental Memorandum, pp. 10-11. That the Court
did not undertake the required review is likewise clear: “I did not parse each line to
determine whether there’s some lines that are public and some lines that are not.”
9/13/23 Transcript p. 40, lines 1-3.

In another instance, the Lower Court mischaracterized the Duplan v.
Deering Milliken case as standing for the proposition that “with attorney-client
privilege, there must be a specific waiver.” Id., lines 20-25. The Lower Court also
expressed the view that there is no implied waiver of the attorney-client privilege
“in South Carolina, in the litigation context.” Id., p. 16, lines 10-12. However, in
Duplan, the Court specifically discussed the circumstances under which it would

consider waiver of the attorney-client privilege “by implication.” Duplan, 397 F.

21 “[TThe Court’s determination should be directed at whether ‘documents or portions
thereof are exempt from FOIA’ which determination is to be made on ‘a case-by-case
basis.” Evening Post Publ’g Co. v. Berkeley Cty. Sch. Dist., 392 S.C. 76, 82, 708 S.E.2d
745, 748 (2011) (reversing and remanding lower’s court’s order granting summary
judgment). Emphasis added. See also S.C. Code Ann. §30-4-40(b) (any nonexempt
information should be separated from exempt material and be made available to the

requesting party.).

In this instance, the Court appears to have briefly looked at the Wilson Memo and then
ruled that the entire Wilson Memo was protected from disclosure. There is no evidence
from which [Appellant] can conclude that the Court undertook the detailed analysis
required under South Carolina law to separate non-exempt information from exempt
information, much less that the Court compared the Wilson Memo to Mr. Wilson’s
extensive oral presentation to determine what, if any, information was still confidential .”

Motion for Reconsideration, p. 16.

41



Supp. at 1160-62. Duplan, among other authorities cited to the Lower Court, also
makes clear that subject matter waiver applies in the attorney-client context and
does nof require a “specific waiver” at all. Id., 397 F. Supp. at 1161.

Seventh, the Lower Court reaffirmed its decision to grant judgment on the
pleadings in Respondent’s favor in a 1 2 page Order which does not even cite to
the pleadings and ignores all but one of Appellant’s arguments. Indeed, the only
bases for the Lower Court’s determination were “the reasons set forth in the [ex
parte] Order dated August 17,2023.” 10/13/23 Order, p. 2. Iﬁ other words, the
tainted ex parte proceeding drove the result.

As set forth above, the South Carolina Judicial Canons direct that a judge
shall not “consider ex parte communications, or consider other communication
made to the judge outside the presence of the parties concerning a pending or
impending proceeding.” Canon 3, Section B(7). Because the Lower Court’s
October 13, 2023 Order makes clear that the ex parte proceedings, and the
communications therein, formed the “reasons” for the Lower Court’s enfry of
judgment here, Appellant submits that (1) judgment in Respondent’s favor should
be vacated and (2) in order to avoid further prejudice to the Appellant, the matter

should be remanded to a different judge in the Lower Court.
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CONCLUSION

For the foregoing reasons, Appellant J. Bradford Mcllvain respectfully
requests that the entry of Judgment in Respondent’s favor be vacated and that this
matter be remanded to the Court of Common Pleas before a different judge for

discovery and further proceedings.

%/Mﬁ—

radford MclIlvain, pro se

J. Bradford MclIlvain

146 Blue Heron Pond Road
Kiawah Island, SC 29455
(215) 789-8600

Pro se

DATED: December 11, 2023
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