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Good morning,
 
Please see attached Respondents Motion to Dismiss, Exhibits A – H, Proof of Service,
and the email service to all parties. Please let us know if you have any questions.
 
Thank you,
 

Jennifer L. Tucker
Litigation Paralegal

Direct 803.744.1323
Fax 803.346.7017

Rogers Townsend, LLC
1221 Main Street 14th Floor
Columbia, SC 29201

Main 803.771.7900
Visit rogerstownsend.com
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Jennifer L. Tucker


From: Jennifer L. Tucker


Sent: Monday, December 18, 2023 9:26 AM


To: Lynn Seithel; fritz@j-dlaw.com


Cc: Robert P. Wood; Chilton Grace Simmons; Elizabeth Ballentine 


Mason; Tish Solomon; Jennifer L. Tucker


Subject: Mia Anderson / Estate of Jessie Heyward v. Richard Miles 


Thompson; Appellant Case No. 2023-001703


Attachments: Ex C Courtesy NEF.pdf; Ex B Form 4 in favor of Defendants.pdf; Ex A 


Affidavit of Chilton.pdf; Motion to Dismiss with Certificate of 


Service.pdf; Ex H Notice of Appeal.pdf; Ex G Order (denying motion 


for new trial).pdf; Ex F Motion for New Trial.pdf; Ex E Retraction.pdf; 


Ex D Rejection.pdf


Good morning, 


Please see attached the Motion to Dismiss, Exhibits A – H, and the Proof of Service for the attached. I 
will be sending this for filing shortly.  


Please let us know if you have any questions. 


Thank you so much, 


Jennifer L. Tucker 


Litigation Paralegal


Direct 803.744.1323


Fax 803.346.7017 


Rogers Townsend, LLC 


1221 Main Street 14th Floor 


Columbia, SC 29201  


Main 803.771.7900


Visit rogerstownsend.com
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 


__________________________________ 


APPEAL FROM BERKELEY COUNTY 
Court of Common Pleas 


Thomas L. Hughston, Jr., Circuit Court Judge 
Trial Court Case No. 2020-CP-08-01232 


__________________________________ 


Appellant Case No. 2023-001703 
__________________________________ 


Mia Anderson, on Behalf of the Estate of Jessie Heyward 
a/k/a Jessie Bell Anderson .................................................................................... Appellant, 


v. 


Richard Miles Thompson, M.D. and ACS Primary Care  
Physicians – Southeast, P.C., ........................................................................... Respondents. 


__________________________________ 


MOTION TO DISMISS 
__________________________________ 


Respondents, Richard Miles Thompson, M.D., and ACS Primary Care Physicians – 


Southeast, P.C., move the court to dismiss this appeal on the grounds that the Notice of Appeal 


was served more thirty (35) days after Appellant’s receipt of written notice of the final order in 


this case. Appellant’s’ Motion for New Trial was not made within ten (10) days of the discharge 


of the jury, so the motion did not stay the deadline to appeal and the trial court did not have 


jurisdiction to consider such a motion. Furthermore, the Court of Appeals does not have 


jurisdiction to review findings of fact settled by a jury. 
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This motion is based on Rule 203(b), SCACR; Rules 50 and 59, SCRCP; Const. art. V § 


5; Appellants’ Notice of Appeal and certificate of service; the Affidavit of Chilton Grace Simmons 


(attaching filings made in the trial court); and the following discussion. 


Procedural Background 


This is a medical malpractice action. The jury returned its verdict in favor of 


Defendants/Respondents on Friday, September 15, 2023. That afternoon, shortly after the jury 


was discharged, the trial court granted Appellant ten (10) days to make post-trial motions. Ex. A 


(Aff. of Chilton Grace Simmons, ¶ 2). 


The following Monday, September 18, 2023, the trial court entered into the South Carolina 


Electronic Filing System a Form 4 order reading: 


This matter is on trial for the week of September 11, 2023. The Jurors found in 
favor of the Defendants. This order ends the case. 


Ex. B (Form 4 Order Ending Case).  


When the Court entered the Order Ending Case, the E-Filing System automatically 


generated a Notice of Electronic Filing (“NEF”) indicating that an order had been submitted.  Id.


Simultaneously, the system accepted the Form 4 Order and generated a Certificate of Electronic 


Notification (“CEN”). Id. The transmission of the NEF and CEN served as written notice to 


counsel of entry of the Order Ending the Case. Guideline 4(e), SC Electronic Filing Policies and 


Guidelines. 


It appears that after hours on Monday, September 25, 2023, Appellant transmitted to the 


court a motion for new trial and memorandum in support of motion for new trial using the E-


Filing System. Ex. C (NEF email dated September 5 at 7:55 PM). Appellant did not email or 
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mail to Respondents either the motion or the supporting memorandum that night. Ex. A (Aff. of 


Chilton Grace Simmons, ¶ 5). 


The following morning at 9:16 AM, the Clerk rejected the previous night’s electronic filing 


(Ex. D, Rejection Email) and simultaneously rescinded her NEF. Ex. E (Retraction Email). She 


alerted Appellant: 


Ex. E. 


The Clerk wrote: 


Your electronic filing was rejected by Circuit Court.  
Reason: Dear Filer: Please redact personal information on Exhibit. Thank you. 


Ex. D. 


At 12:51 PM on Tuesday, September 26, the eleventh day after the jury was discharged, 


Appellant submitted to the Clerk through the E-Filing system a new motion for new trial and 


supporting memorandum with personal information redacted. Ex. F. The motion relies on Rule 59. 


The Clerk then marked the motion and supporting memorandum as having been filed at 12:51 PM 


on September 26. Id.


Despite having lost jurisdiction (as discussed below), on October 2 the trial court denied 


the motion for new trial, stating: 


This case is before me on Plaintiff’s Motion for a New Trial following a jury trial 
and a verdict for the Defendants. This was a well-tried case in which the attorneys 
did an excellent job of presenting their side. I have carefully considered the motion 
of the Plaintiff and respectfully decline to grant it. It is so ordered. 


Ex. G (Order Denying Motion for New Trial). 


October 23 was the thirty-fifth day after entry of the September 18 order ending the case.  
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On October 31 Appellant served a Notice of Appeal. The Notice of Appeal reads: 


Appellant … appeals from a jury verdict entered in favor or Respondents Richard 
Miles Thompson, M.D. and ACS Primary Care Physicians - Southeast. P.C. on 
September 15, 2023. Pursuant to Rules 50 and 59, SCRCP Appellant filed post-trial 
motions on September 25, 2023, which the Hon. Thomas L. Hughston, Jr. denied 
in a Form 4 order on October 2, 2023. This appeal covers the jury verdict and the 
order referenced above. 


Exhibit H (Notice of Appeal, without attachments). 


Bases for the Motion to Dismiss 


Respondents have moved to dismiss the appeal because (a) the notice of appeal was filed 


more than thirty-five (35) days after Appellant’s receipt of written notice of entry of the order 


ending the case and because the trial court lost jurisdiction of the case the day before Appellant 


filed the Motion for New Trial; and because (b) the subject matter jurisdiction of the Court of 


Appeals does not extend to appeals of jury verdicts but instead only to correction of matters of 


law. 


The Motion for New Trial was Made Late 


Appellant had ten (10) days after the jury was discharged to make a motion for a new trial  


or a motion to reconsider. When she failed to do either, the trial court lost jurisdiction to consider 


such a motion, and at that point, Appellant’s only remedy was to file a timely notice of appeal. She 


failed to file a timely notice of appeal, so this court does not have jurisdiction to hear this appeal, 


and the appeal should be dismissed.  


At the outset we would point out that Appellant never made a Rule 50 motion. Her first 


reference to Rule 50 is in her Notice of Appeal. See Ex. H (Notice of Appeal). 
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Rule 59 reads: 


(a) Grounds. A new trial may be granted to all or any of the parties and on all or 
part of the issues (1) in an action in which there has been a trial by jury, for any of the 
reasons for which new trials have heretofore been granted in actions at law in the courts of 
the State;***. 


(b) Time for Motion. The motion for a new trial shall be made promptly after 
the jury is discharged, or in the discretion of the court not later than 10 days 
thereafter. ***. 


Rule 59, SCRCP (emphasis added). 


The Supreme Court has made it abundantly clear that the trial court loses power to alter or 


amend a final order if more than 10 days passes from the discharge of the jury and no Rule 59(e) 


motion is made. In Overland, Inc. v. Nance, 423 S.C. 253, 815 S.E.2d 431 (2018), the Court wrote: 


Rule 6(b) states, "The time for taking any action under rules 50(b), 52(b), 59, and 
60(b) may not be extended except to the extent and under  the conditions stated in 
them." Rule 59(e) does not have any "conditions stated" which would allow such 
an extension. Rather, Rule 59(e) states, "A motion to alter or amend the judgment 
shall be served not later than 10 days after receipt of written notice of the entry of 
the order." 


We have previously held that the ten-day limit for serving a Rule 59(e) motion is 
an absolute deadline. In Leviner v. Sonoco Prods. Co., 339 S.C. 492, 530 S.E.2d 
127 (2000), the circuit court entered a dispositive order on January 10, 1997. 339 
S.C. at 493, 530 S.E.2d at 127. "Neither party filed a Rule 59(e), SCRCP, motion 
within the ten day period allowed by that rule." Id. Nevertheless, on February 10, 
the circuit court issued another dispositive order completely reversing itself from 
the January 10 order. We held,  


the trial judge's . . . order filed February 10, 1997, more than thirty days 
later, was patently untimely. Under Rule 59(e), SCRCP, the trial judge 
has only ten days from entry of judgment to alter or amend an earlier 
order on his own initiative . . . . When no timely Rule 59 motion was 
made nor timely sua sponte order filed under Rule 59(e), the January . 
. . order "matured" into a final judgment. The order filed on February 
10 was a nullity because the trial judge no longer had jurisdiction over 
the matter. 


339 S.C. at 494, 530 S.E.2d at 128; see also Russell v. Wachovia Bank, N.A., 370 
S.C. 5, 20, 633 S.E.2d 722, 730 (2006) ("Generally, a trial judge loses jurisdiction 
over a case when the time to file post-trial motions has elapsed."); Doran v. Doran, 
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288 S.C. 477, 343 S.E.2d 618 (1986) (on appeal from an order entered just before 
the effective date of the Rules of Civil Procedure, holding the trial court lost the 
power to modify the final order after end of the term of court, and noted that under 
Rule 59(e) the trial court would have the power to alter or amend such an order for 
a ten-day period after entry of judgment). 


In light of these authorities, we repeat that the ten-day deadline in Rule 59(e) is an 
absolute deadline. A trial court does not have the power to alter or amend a final 
order if more than ten days passes and no Rule 59(e) motion has been served, 
Leviner, 339 S.C. at 494, 530 S.E.2d at 128, nor does a trial court have any power 
to grant the moving party  an extension of time in which to file a Rule 59(e) motion, 
see Alston v. MCI Commc'ns Corp., 84 F.3d 705, 706 (4th Cir. 1996) ("It is clear . 
. . that the district court was without power to enlarge the time period for filing a 
Rule 59(e) motion."). The failure to serve a Rule 59(e) motion within ten days of 
receipt of notice of entry of the order converts the order into a final judgment, and 
the aggrieved party's only recourse is to file a notice of intent to appeal. 


Overland, Inc. v. Nance, 423 S.C. 253, 815 S.E.2d 431 (2018) (emphasis added). 


When Appellant failed to make a Rule 59(b) motion for a new trial by the tenth day after 


the jury was discharged, she lost that right, and the trial court lost jurisdiction to hear any such 


motion. 


The issue then becomes whether an unsuccessful attempt to make a Rule 59(b) motion 


on the tenth day after the jury is discharged constitutes actually making the motion on the tenth 


day. And it does not. 


Guideline 4.(e)(3) of the E-Filing Rules reads: 


(3) Service Complete Upon E-Filing. Service of a pleading, motion, or other paper 
by NEF subsequent to the summons and complaint or other filing initiating a case 
is complete at the time of the submission of the pleading, motion, or other paper for 
E-Filing, provided an NEF is transmitted by the E-Filing System in accordance 
with paragraph (e)(2) of this Section. The act of E-Filing the pleading, motion or 
other paper is the equivalent of depositing it in the United States Mail under Rule 
5(b)(1), SCRCP. The NEF constitutes proof of service under Rule 5(b), SCRCP, 
and the date of service shall be the date stated in the NEF as the "Official File 
Stamp." *** 


Guideline 4, SC E-Filing Guidelines and Procedures, emphasis added. 
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The date stated in the NEF as the “Official File Stamp” of the Motion for New Trial is 


Tuesday, September 26, 2023 (Ex. F), the eleventh day after the discharge of the jury. Ex. A 


(Aff. of Chilton Simmons, ¶ 2). 


Under our Electronic Filing Rules, transmitting a paper to the clerk does not constitute 


filing. Such a transmission has to be in accordance with the policies and procedures of our 


Electronic Filing Rules and Guidelines. Guideline 4 reads: 


(a) Electronic Filing. The electronic transmission of a document to the E-Filing 
System in accordance with these Policies and Procedures and the Filer 
Interface User Guide constitutes the filing of that document in accordance with 
Rule 5(e), SCRCP. Any required filing fees and/or technology fees must be paid 
for by credit card at the time of submission.


Rule 4(a), emphasis added. The Rule goes on to provide: 


(b) Official Record. Where a document is E-Filed, the electronic version of that 
filing constitutes the official record. E-Filed documents have the same force and 
effect as documents filed by Traditional means. ***.  


(c) Timeliness. A document transmitted and received by the E-Filing System on 
or before 11:59:59 p.m., Eastern Standard Time, shall be considered filed with the 
Clerk of Court on that date, provided it is subsequently accepted by the Clerk 
of Court. Except as provided in Section 9, nothing in these Policies and 
Guidelines should be construed to reduce or extend any filing or service deadlines 
set by statute, the South Carolina Rules of Civil Procedure, or orders of the court. 


(Emphasis added.) Guideline 4 goes on to read: 


(d) Clerk Review. The Clerk of Court shall promptly review an Electronic Filing 
to determine whether it conforms to applicable filing requirements.  


(1) Acceptance. If the Clerk of Court accepts the document, the document 
shall be considered filed with the court at the time the original submission 
to the Electronic Filing System was complete in accordance with 
paragraph (c) of this Section, and the Electronic Filing System will affix 
the date and time of receipt to the document. Upon acceptance, the 
Electronic Filing System will issue a confirmation with the date and time 
of the original submission. ***. 
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(2)  Rejection. If the Clerk of Court rejects the document, the document 
shall not become part of the court record. The Clerk of Court will notify 
the E-Filer of the rejection and the reason for rejection, which the E-Filer 
may access in the E-Filing System under the "My Filings" Tab. In the 
event an NEF was transmitted at the time of submission, a new NEF will 
be sent to all E-Filers in the case informing them that the document was 
rejected by the Clerk of Court, and the previous NEF shall not be 
effective as proof of service. 


If a document is rejected by the clerk of court and is therefore untimely, 
the party may seek appropriate relief from the court upon good cause 
shown, such as when the clerk of court erroneously rejected a filing or 
where a rejection was based on improper formatting. 


(Emphasis added.) 


So the electronic transmission to the clerk of court of the rejected motion for new trial did 


not constitute filing. 


And nor did it constitute service.  


Rule 4(e) Electronic Service provides: 


(2)   Automatic Service of Other Papers on Authorized E-Filers by the E-
Filing System. Except as provided in sub-paragraphs (A) and (B) below, upon the 
E-Filing of any pleading, motion, or other paper subsequent to the summons and 
complaint or other filing initiating a case, the E-Filing System will automatically 
generate and transmit an NEF to all Authorized E-Filers associated with that case. 
Where the parties are proceeding in the E-Filing System and a pleading, motion, 
or other paper must be filed, made, or served under the SCRCP, the E-Filing of 
that pleading, motion, or other paper, together with the transmission of an NEF, 
constitutes proper service under Rule 5, SCRCP, as to all other parties who are E-
Filers in that case. It is the responsibility of an E-Filer to review the content of the 
E-Filed document in the E-Filing System to determine its force and effect. 


*** 


(3)  Service Complete Upon E-Filing. Service of a pleading, motion, or other 
paper by NEF subsequent to the summons and complaint or other filing initiating 
a case is complete at the time of the submission of the pleading, motion, or other 
paper for E-Filing, provided an NEF is transmitted by the E-Filing System in 
accordance with paragraph (e)(2) of this Section. The act of E-Filing the pleading, 
motion or other paper is the equivalent of depositing it in the United States Mail 
under Rule 5(b)(1), SCRCP. The NEF constitutes proof of service under Rule 
5(b), SCRCP, and the date of service shall be the date stated in the NEF as the 
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"Official File Stamp." Where notice of the filing of a pleading, motion, or other 
paper is served by an NEF, the E-Filer need not file proof of service, but the E-
Filer must retain a copy of the NEF as proof of service.


(Emphasis added.) 


By the time the motion for new trial was actually made at 12:51 PM on September 26, the 


trial court had lost jurisdiction to hear such a motion, and Appellant’s only recourse was to file a 


notice of appeal within 35 days of receipt of written notice of entry of the final judgment. That 


deadline expired on Monday, October 23. The Notice of Appeal was not served until October 31, 


2023, eight days late. 


Rule 203(b)(1), SCACR provides: 


A notice of appeal shall be served on all respondents within thirty (30) days1 after 
receipt of written notice of entry of the order or judgment. When a timely motion 
for judgment n.o.v. (Rule 50, SCRCP), motion to alter or amend the judgment 
(Rules 52 and 59, SCRCP), or a motion for a new trial (Rule 59, SCRCP) has been 
made, the time for appeal for all parties shall be stayed and shall run from receipt 
of written notice of entry of the order granting or denying such motion. When a 
form or other short order or judgment indicates that a more full and complete order 
or judgment is to follow, a party need not appeal until receipt of written notice of 
entry of the more complete order or judgment. 


As with motions for a new trial, the service of a notice of appeal is jurisdictional:  


The notice of appeal in a case appealed from the Court of Common Pleas must be 
served on all respondents within thirty days after receipt of written notice of entry 
of the order or judgment. Rule 203(b)(1), SCACR. The requirement of service of 
the notice of appeal is jurisdictional, i.e., if a party  misses the deadline, the 
appellate court lacks jurisdiction to consider the appeal and has no authority or 
discretion to "rescue" the delinquent party by extending or ignoring the deadline 
for service of the notice. 


Elam v. S.C. Dep’t of Transp., 361 S.C. 9, 602 S.E.2d 772 (2004).  


1 Plus 5 days per Guideline 4.(e)(4) if service is made via the E-Filing System, which it was. 
Note that it was in the courtroom, on the record, that the trial court granted Plaintiff/Appellant 
ten (10) additional days to make post-trial motions. As a result, Appellant was not afforded any 
additional days for notice received via mail or under the E-Filing rules. 
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Because the trial court did not have jurisdiction to consider Appellant’s post-trial motion, 


and because Appellant did not serve a notice of appeal within 35 days of receipt of written notice 


of entry of the order ending the case, this appeal should be dismissed.  


The Court of Appeals does not have Jurisdiction to Hear Appeals From Jury Verdicts 


As stated above, the Notice of Appeal states that Appellant “appeals from a jury verdict 


entered in favor or Respondents” and that “this appeal covers the jury verdict … referenced above.” 


But a jury verdict cannot be appealed. 


The Constitution provides: 


The Supreme Court shall have power to issue writs or orders of injunction, 
mandamus, quo warranto, prohibition, certiorari, habeas corpus, and other original 
and remedial writs. The Court shall have appellate jurisdiction only in cases of 
equity, and in such appeals they shall review the findings of fact as well as the law, 
except in cases where the facts are settled by a jury and the verdict not set 
aside. The Supreme Court shall constitute a court for the correction of errors at law 
under such regulations as the General Assembly may prescribe. 


S.C. Const. art. V, § 5 (emphasis added). 


South Carolina Code § 14-3-330 provides that the “Supreme Court shall have appellate 


jurisdiction for correction of errors of law in law cases” and shall review upon appeal various 


sorts of orders. The statute does not give the Supreme Court jurisdiction to review jury verdicts.  


REMAINDER OF THIS PAGE LEFT INTENTIONALLY BLANK 
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Conclusion 


Because the notice of appeal was not served within 35 days of entry of the trial court’s 


order ending the case, the appeal must be dismissed. Appellant’s late-filed post-trial motion did 


not stay the time to appeal. Furthermore, because the Court of Appeals does not have jurisdiction 


to set aside facts settled by a jury, the appeal of the jury verdict should be dismissed. 


December 18, 2023. /s/ Robert P. Wood  
Robert P. Wood, SC Bar No. 6206 
ROGERS TOWNSEND, LLC 
1221 Main Street, Columbia, SC 14th Floor (29201) 
Post Office Box 100200 
Columbia, SC 29202 
(803) 771-7900 
Robert.Wood@RogersTownsend.com  


Chilton Grace Simmons (SC Bar #68279) 
Elizabeth Ballentine Mason (SC Bar #74965) 
205 King Street, Suite 201 
Charleston, SC 29401 
Telephone: (843) 524-0393    
Email: chilton.simmons@rogerstownsend.com 


Attorneys for Respondents, Richard M. Thompson, 
MD and ACS Primary Care Physicians - Southeast 
Physicians, P.C. 









































































































































DEBT COLLECTOR: This firm collects debts for mortgage lenders and other creditors. Any information
obtained will be used for that purpose. However, if you have previously received a discharge in
bankruptcy, this message is not and should not be construed as an attempt to collect a debt, but only as
an attempt to enforce a lien. 


