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Pursuant to Rule 240(e) of South Carolina’s Appellate Court Rules (“SCACR”) and this
Court’s letter dated December 12, 2023, Dominion Energy South Carolina, Inc.! (“Dominion” or
“Company”), through counsel, respectfully submits this return to Appellant Blue Ridge
Environmental Defense League’s (“Appellant” or “BREDL”) Emergency Petition for Writ of
Supersedeas and Motion for Expedited Hearing (“Petition”) for an emergency order granting
supersedeas of the South Carolina Administrative Law Court’s (“ALC”) Final Order, the appeal
of which is currently pending before this Court. For the reasons discussed more fully below,
Dominion respectfully asks the Court to deny the Petition in its entirety and dismiss BREDL’s
appeal as moot.

BACKGROUND

In this appeal, BREDL challenges the Final Order of the ALC affirming the decision of
the South Carolina Department of Health and Environmental Control (“DHEC”) to issue
Dominion a Section 401 Water Quality Certification (“Certification”) pursuant to S.C. Code
Ann. Regs. § 61-101. DHEC issued the Certification in connection with Dominion’s
application for coverage under Nationwide Permit 12, Oil or Natural Gas Pipeline Activities
(“NWP 12”),2 on February 4, 2022. NWP 12 allows Dominion to install a natural gas main
under Jefferies Creek and in Mills Branch, Bigham Branch, Briar Branch, Barfield Mill Creek,
Bullock Branch, and wetlands and unnamed tributaries to the Great Pee Dee River in Florence
County, South Carolina (“Project”). BREDL requested a final review conference with

DHEC’s Board, which the Board denied, rendering the staff decision the final agency decision.

! Dominion Energy South Carolina, Inc. is a wholly owned subsidiary of Dominion Energy, Inc.

2 NWP 12, issued by the United States Army Corps of Engineers (“Corps”) pursuant to 33 U.S.C. § 1344 (“Section
404”), authorizes discharges of dredged or fill material into waters of the United States and structures or work in
navigable waters for crossings of those waters associated with the construction, maintenance, or repair of oil and
natural gas pipelines. Like other Section 404 permits issued by the Corps, NWP 12 requires that the State certify that
the activity will comply with applicable water quality requirements. See 40 C.F.R. § 121.3.
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BREDL then filed a Request for Contested Case Hearing with the ALC on April 13, 2022. The
ALC conducted a hearing in this matter from February 27 — March 1, 2023, and issued the
Final Order on July 24, 2023.

BREDL filed a Notice of Appeal with this Court on August 23, 2023. Then, on September
18, 2023, counsel for BREDL filed a Motion to Withdraw as Counsel and Extend the Briefing
Schedule (“Withdrawal Motion), which Dominion did not oppose. The Court granted the
Withdrawal Motion on November 20, 2023, allowing BREDL 30 days to find new counsel.
BREDL’s current counsel (Attorneys Jesse Sanchez and Stephen A. Spitz) filed a Notice of
Appearance on November 21, 2023, and then requested a 30-day extension to file Appellant’s
Initial Brief and Designation of Matter. Again, Dominion did not oppose the requested extension,
which the Court granted on December 6, 2023, extending the deadline by which BREDL must file
its Initial Brief and Designation of Matter until January 22, 2024. BREDL filed the Petition on
December 11, 2023.

ARGUMENT
I. The Corps’ Issuance of the Section 404 Permit Moots the Issues in this Appeal.

Once the Corps issued the Section 404 Permit to Dominion, the issues raised in the appeal
of the Certification became moot. As discussed above, Dominion applied for coverage under NWP
12 from the Corps pursuant to 33 U.S.C. § 1344 (“Section 404”). NWP 12 authorizes discharges
of dredged or fill material into waters of the United States and structures or work in navigable
waters for crossings of those waters associated with the construction, maintenance, or repair of oil
and natural gas pipelines. “The requirement for a [Section 404] permit from the Corps in turn
triggers a requirement under [Section 401 (33 U.S.C. § 1341)] of the Clean Water Act for water

quality certification that any discharge into navigable waters is consistent with federal and state



water quality standards.” Town of Arcadia Lakes v. S.C. Dep’t of Health & Env’t Control, 404
S.C. 515,522,745 S.E.2d 385, 388 (Ct. App. 2013). “[Section 401] certification is required ‘from
the State in which the discharge originates or will originate.”” Id. (quoting 33 U.S.C. 1341(a)(1)).
DHEC issued the Certification for the Project pursuant to this authority and S.C. Code Ann. Regs.
§ 61-101.

After the ALC issued the Final Order affirming the Certification on July 24, 2023, BREDL
did not request that the ALC stay its decision. The Corps issued the Section 404 permit for the
Project on October 10, 2023, see Ex. A, and in so doing rendered BREDL’s challenges to the
Certification moot. Indeed, in response to a request to stay a Section 401 certification for a
different project, the ALC concluded that the Corps’ issuance of the corresponding Section 404
permit mooted the appeal. S.C. Coastal Conservation League v. S.C. Dep’t of Health and Env’t
Control, Docket No. 15-ALJ-07-0404-CC, 2016 SC ENV LEXIS 33, Order Denying Stay (Oct.
10, 2016).

In that case, the ALC affirmed the validity of a Section 401 certification issued by DHEC.
Shortly after the ALC’s decision, the Corps issued a Section 404 Permit. In response to the
petitioner’s motion to stay, the ALC held the following:

Here, after the [ALC] issued its Final Order and Decision, the Federal Government

decided to issue a Section 404 permit. Though the Federal Government provides

the States an opportunity to participate in the federal permitting process under the

[Clean Water Act]...the Federal Government has restricted the States’ participation

in this process to either concurring with certification by issuing a 401 Water Quality

Certification...or doing nothing at all for a period of one year...or objecting to

certification. A State is given no authority under federal law to review permitting

decisions made by the Federal Government after the State has issued either an
objection or certification. Therefore, it would fly in the face of our system of
federalism, specifically under the Supremacy Clause in Article IV, clause 2 of the

United States Constitution, to allow a State court to stay a project authorized by the

Federal Government; and Petitioners have provided no authority to the contrary.

Id. at **9-10. The ALC further held that any stay it issued would not stay the activity authorized



by the Section 404 permit because the ALC’s order did not authorize the activity in the first place.
On the contrary, “it was the Federal Government, through the [Corps], that authorized construction
of the road by issuing the Section 404 permit.” Indeed, the Corps’ issuance of the Section 404
permit was an intervening event that rendered the matter moot, and thus the purpose of Rule 241
would not be served by any stay. Id. at **13-14 (citing S.C. Ret. Sys. Inv. Comm’n v. Loftis, 402
S.C. 382, 384, 741 S.E.2d 757, 758 (2013) (““A case is moot where a judgment rendered by the
Court will have no practical legal effect upon an existing controversy because an intervening event
renders any grant of effectual relief impossible for the Court.”).’

Because nearly identical circumstances exist here, this Court should find that BREDL’s
challenge to the Certification became moot once the Corps issued the Section 404 permit to
Dominion. “There is no language in the [Section 404] permit or federal law that requires the Corps
to reevaluate — or even suggest that the Corps would reevaluate — its permitting decision based on
a State court’s stay of [DHEC’s] certification decisions.” Id. at **12-13. Dominion’s Section 404
permit, not the ALC’s Final Order affirming the Certification, authorized Dominion to begin
construction on the Project. Further, there is no evidence or authority suggesting that the Corps
must or even would reconsider its permitting decision with respect to the Section 404 permit, so
the Court should deny the Petition because BREDL’s challenges to the Certification are moot.

Because BREDL’s challenges to the Certification are moot, Dominion respectfully

3 See also, e.g., Minn. Ctr. for Env’t Advocacy v. Minn. Pollution Control Agency, Case No. C4-97-1676, 1998 Minn.
App. LEXIS 953, at **5-6 (Ct. App. Aug. 18, 1998) (holding that the Corps’ issuance of a Section 404 permit rendered
moot a decision on the appeal of Section 401 certification because the state court’s determination as to the validity of
the Section 401 certification would have no legal effect nor would it impact the permittee’s ability to go forward with
the project); City of Shoreacres v. Tex. Comm’n on Env’t Quality, 166 S.W.3d 825, 838 (3d. Ct. App. 2005) (holding
that challenges to Section 401 certification became moot upon the Corps’ issuance of a Section 404 permit because
the petitioners’ requested relief would not have had a practical legal effect on the controversy due to the state agency’s
inability to alter the Section 404 permit). See also Keating v. FERC, 927 F.2d 616, 624 (D.C. Cir. 1991) (holding that
“disputes over [the validity of Section 401 certifications], at least so long as they precede the issuance of any federal
license or permit, are properly left to the states themselves.”) (emphasis in original).



requests that the Court dismiss the appeal entirely. See, e.g., Nolas Trading Co. v. S.C. Dep’t of
Health & Env’t Control, 289 S.C. 345, 348, 345 S.E.2d 507, 508 (1986) (“Where questions
presented by an appeal are moot, the appeal will be dismissed.”); Skydive Myrtle Beach, Inc. v.
Horry Cnty., 424 S.C. 298, 303, 818 S.E.2d 224, 227 (Ct. App. 2018) (dismissing appeal where
issues presented became moot).

II. No Extraordinary Circumstances Excuse BREDL’s Failure to First Petition the ALC
for a Writ of Supersedeas.

Even if the Court determines that the issues in this appeal are not moot, BREDL failed to
present any evidence of extraordinary circumstances excusing its failure to first petition the ALC
for a supersedeas. Generally, the service of a notice of appeal in a civil matter automatically stays
matters decided in the decision on appeal for the duration of such appeal unless lifted by order of
the lower tribunal. Rule 241(a), SCACR. There are several exceptions to that general rule,
including (in relevant part) appeals from administrative tribunals as provided in S.C. Code §§ 1-
23-380(A)(2), 1-23-600(G)(5), and 1-23-610(A)(2). BREDL does not argue that its Notice of
Appeal automatically stayed the ALC’s Final Order, nor can it.

BREDL should have first applied for a writ of supersedeas from the ALC. Indeed,
“[e]xcept where extraordinary circumstances make it impracticable, an application for...
supersedeas must first be made to the lower court or administrative tribunal which entered the
order or decision on appeal.” Rule 241(d)(1), SCACR. Normally, petitions for writs of
supersedeas must include “a showing that an application for this relief was made to the lower court
or administrative tribunal, and was unjustifiably denied or that the relief granted failed to afford
the relief which the petitioner requested.” Id. at Rule 241(d)(4)(C). Where no such application
was made to the lower court or tribunal, the petition “shall state the extraordinary circumstances

which made it impracticable to make such an application.” Id.



BREDL bears the burden of proof that a supersedeas or stay of the ALC’s Final Order is
warranted. See Midlands Util., Inc. v. S.C. Dep't of Health & Envtl. Control, 287 S.C. 483, 486,
339 S.E.2d 862, 864 (1986). The SCACR do not define “extraordinary circumstances” as used in
the context of a writ of supersedeas. Rule 241(d)(1) states only that “[t]he issuance of an ex parte
order or decision, or an unnecessary delay by the lower court or administrative tribunal in ruling
on [an application for a writ of supersedeas] shall constitute an extraordinary circumstance.”
Neither of those circumstances is present here, nor anything else even remotely close thereto.

Indeed, BREDL simply states that “[e]xtraordinary circumstances exist” because
“Appellant received notice from [Dominion] that it is commencing work on the [Project], which
is the very subject of the instant Appeal.” Petition at 1.* BREDL offers no explanation or authority
supporting its contention that Dominion starting construction suffices as an extraordinary
circumstance justifying BREDL’s failure to petition the ALC to stay its decision. As noted above,
the ALC issued its Final Order on July 24, 2023, affirming the Certification. BREDL knew, or
should have known, that Dominion could begin construction on the Project as soon as the Corps
issued the Section 404 permit. Nothing precluded BREDL from seeking a stay or writ of
supersedeas from the ALC as soon as the Final Order was issued or any time during the two and a
half months before the Corps issued the Section 404 permit on October 10, 2023. On the contrary,
BREDL timely filed its Notice of Appeal, but elected not to move the ALC to stay its decision at
that time. See Rule 241(c)(1), SCACR.

BREDL had ample time to petition the ALC for a stay, and it has not offered any
explanation justifying its failure to do so, let alone an explanation that rises to “extraordinary

circumstances.” Receiving notice that Dominion intends to begin construction of the Project in

4 Dominion sent the notice referenced here as a courtesy, not because it is a requirement.
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the coming weeks did not prevent BREDL from previously petitioning the ALC for the relief it
now inappropriately seeks from this Court. Accordingly, the Court should reject the Petition in its
entirety.

III.  The Petition is Fails to Comply with the Requirements of Rule 241.

Even if the Court were to determine that BREDL has adequately demonstrated the
existence of “extraordinary circumstances” excusing its failure to petition the ALC for a writ of
supersedeas (which it has not), the Petition is fatally flawed.

Rule 241(d)(4)(A) requires the moving party to describe the factual background necessary
to understand the petition, supported by affidavits or other sworn statements where facts are in
dispute. BREDL’s Petition, however, does not specifically reference any of the ALC’s Findings
of Fact, much less dispute them. Even if the Petition could be read to dispute the ALC’s Findings
of Fact, BREDL only provided one generic verification from its Executive Director, Gail Kathy
Andrews. Although she previously testified that she owns property bordering Jefferies Creek and
that she and her family have used neighboring waters to boat and fish, Final Order at 3-4, Ms.
Andrews does not have any specialized education or experience qualifying her to opine on highly
technical issues relating to natural gas pipeline engineering and environmental impacts. Indeed,
Ms. Andrews’ verification does not even attempt to dispute any of the ALC’s Factual Findings.

BREDL must also identify “the grounds for the petition, and legal arguments with
supporting points and authority[.]” Rule 241(d)(4)(B). Instead, BREDL offers broad conclusory
statements about its concerns with the purported impacts of the Project, and claims that it “is
informed and believes that DHEC staff’s decision was made in violation of applicable statutes,
regulations and rules contained in the 401 Water Quality Regulations and R. 19-450 Regulations.”

Petition at 3. BREDL next states that the purpose of its appeal is to address whether the



Certification violates various DHEC regulations, but provides no legal arguments with supporting
authority explaining how the Certification does so, or why the ALC’s Final Order is wrong.
Petition at 3-4. Instead, it simply recycles generic statements about BREDL’s concerns with the
Project, devoid of any substantive legal arguments.

Finally, “[i]n addition to the petition and verification, the moving party must
contemporaneously file...a copy of the notice of appeal with its proof of service.” Rule 241(d)(3),
SCACR. BREDL did not include a copy of the notice of appeal with its proof of service.

Because the Petition fails to comply with Rules 241(d)(3) and (d)(4)(A-B), the Court
should deny the Petition.

IV. A Writ of Supersedeas is Not Necessary to Preserve Jurisdiction or to Prevent a
Contested Issue from Becoming Moot.

As discussed above, the Corps’ issuance of the Section 404 permit mooted the issues in
this appeal. Even if the Court disagrees, however, a writ of supersedeas is not necessary to preserve
jurisdiction or allow the Court to grant effectual relief to BREDL. Before issuing a writ of
supersedeas, the court or tribunal “should consider whether such an order is necessary to preserve
jurisdiction of the appeal or to prevent a contested issue from becoming moot.” Rule 241(c)(2),
SCACR. BREDL does not allege that a writ of supersedeas is necessary to preserve jurisdiction
of the appeal, but rather that “completion of the [P]roject would make it impossible for the
reviewing court to grant effectual relief.” Petition at 5-6. In other words, BREDL alleges that the
Project will cause “irreparable harm” because of its purported “environmental and social impacts”
that “cannot be undone once the [P]roject is commenced and/or completed.” Id. at 1, 5-6. But
BREDL’s argument here misses the mark because the purported environmental and social impacts
constituting the “irreparable harm” BREDL will suffer if Dominion begins construction on the

Project can be relieved by the Court if BREDL prevails on appeal.



BREDL identifies temporary excavation and temporary clearing impacts authorized by the
Certification. Id. at 2-3. By definition, “temporary” impacts are not permanent. For example,
once work is completed at the sites where temporary clearing impacts are expected to occur, those
sites will be stabilized and allowed to revegetate naturally. Relatedly, the Court could require
Dominion to comply with additional mitigation requirements. Accordingly, any purported harms
associated with temporary impacts are not irreparable.

Second, even the permanent impacts are not irreparable. For example, if Dominion begins
construction of the Project, and BREDL prevails on its appeal, Dominion could abandon or remove
installed segments of the Project and restore any affected areas. BREDL, who shoulders the
burden of proof, has not submitted any affidavits or other sworn statements from individuals
qualified to opine on potential impacts, nor explained why the purported environmental and social
impacts could not be remediated if BREDL prevails.

Because BREDL did not (and cannot) show that allowing Dominion to begin constructing
the Project during the pendency of this appeal will make it impossible for the Court to grant
effectual relief if BREDL prevails, the requested writ of supersedeas is not necessary to prevent a
contested issue from becoming moot. See Rule 241(c)(2), SCACR. Accordingly, the Court should
deny the Petition.

V. The Court Should Not Stay the Final Order and Hold it In Abeyance.

As an alternative to the requested writ of supersedeas, BREDL asks the Court to “issue an
order temporarily staying the [Final Order] and holding the instant matter in abeyance until further
determination can be made by this Court.” Petition at 6. BREDL cites no authority for the
requested stay, nor offers any independent justification therefor. For this reason alone, the Court

should deny it.
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S.C. Code § 1-23-380(A)(2) allows an agency or the reviewing court (including the ALC)
to issue “a stay upon appropriate terms, upon the filing of a petition under Rule 65 of the South
Carolina Rules of Civil Procedure [“SCRCP”]. SCALC Rule 29(E), which is derived from S.C.
Code § 1-23-380(A)(2), authorizes an administrative law judge to stay a final order subject to
judicial review with appropriate terms upon the motion of any party, provided such motion is filed
prior to the filing of a petition for judicial review. BREDL did not move the ALC for a stay before
noticing this appeal, so this provision cannot support the Petition.

SCRCP Rule 65 addresses the requirements for a preliminary injunction, for which the
petitioner must establish that: (1) it would suffer irreparable harm if the injunction is not granted;
(2) it will likely succeed on the merits of the litigation; and (3) there is an inadequate remedy at
law. Scratch Golf Co. v. Dunes West Residential Golf Props.,361 S.C. 117, 121, 603 S.E.2d 905,
908 (2004). The ALC has applied this standard in considering a petition for a writ of supersedeas
to stay a final order. See, e.g., Richland Cnty. School Dist. One Bd. of Commn’rs v. Clear Dot
Charter School, Docket No. 19-ALJ-30-0036-AP, 2019 SC ALJ LEXIS 178, Order Denying
Petition for Writ of Supersedeas, at *2 (July 17, 2019). Applying the three-pronged standard here,
the Court must deny the Petition.

The only element BREDL even attempts to address is the irreparable harm that would
purportedly befall BREDL if Dominion begins construction. As discussed above, however,
BREDL’s alleged harms are not irreparable at all because Dominion could remove any installed
segments of the Project and restore the impacted areas or provide additional mitigation. Supra 9-
10. With respect to BREDL’s likelihood of success on the merits of the appeal, the Petition is
completely silent. BREDL does not offer a single legal argument or authority explaining why the

Final Order should be reversed.
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Finally, with respect to the adequacy of available legal remedies, BREDL claims that
construction of the Project will cause irreparable harm that the Court cannot relieve if BREDL
prevails on appeal. However, as explained above, the Court can effectively address BREDL’s
allegations about purported social and environmental impacts. Supra 9-10. Further, BREDL could
have asked the ALC to stay the Final Order before filing its Notice of Appeal but did not. Even if
BREDL did so in a timely and procedurally correct manner, however, its challenges to the
Certification became moot upon the Corps’ issuance of the Section 404 permit. Supra at 3-6. For
the above reasons, the Court should reject the Petition in its entirety.

VI. If the Court Grants the Petition, Any Writ of Supersedeas or Stay Should be
Conditioned on Appropriate Terms.

Rule 241(c)(3) permits the Court to condition the granting of a writ of supersedeas “upon
such terms, including both not limited to the filing of a bond or undertaking, as the...appellate
court...may deem appropriate.” See also S.C. Code § 1-23-610(A)(2) (“Upon motion, the
administrative law judge may grant, or the court of appeals may order, a stay upon appropriate
terms.”). If the Court issues a supersedeas or otherwise stays Dominion’s construction of the
Project pending the appeal, Dominion respectfully requests that the Court impose the following
conditions.

First, Rule 241(c)(1) states that “[t]he effect of the granting of a supersedeas is to suspend
or stay the matters decided in the order, judgment, decree or decision on appeal[.]” Accordingly,
if the Court grants the Petition or otherwise stays construction of the Project pending appeal, any
supersedeas or stay should be limited to those portions of the Project for which a Section 404
permit is needed.

Second, delaying Project construction during the pendency of the appeal will significantly

increase Dominion’s cost of providing natural gas to the area served by the existing pipeline
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system. Dominion demonstrated without contradiction in the ALC that it was already
supplementing pipeline-supplied natural gas with liquid natural gas (“LNG”) during the coldest
months in the Myrtle Beach area. Final Order at 4-5. Dominion’s witnesses also testified—again
without contradiction—that the population in the Myrtle Beach area is rapidly increasing. /d. Each
year of delay results in additional costs. More details concerning these financial impacts are
included in the attached affidavit of Zachary West. See Ex. B. Accordingly, Dominion
respectfully requests that the Court impose a supersedeas bond of at least $2.8 million if Dominion
may not begin construction during the pendency of the appeal. This amount is conservatively
based on the costs that Dominion expects to incur to supplement its natural gas system with LNG

if the Court resolves this appeal in two years.

CONCLUSION

For the reasons set forth above, Dominion respectfully requests that the Court deny
BREDL'’s Petition in its entirety. Additionally, because the Corps’ issuance of the Section 404
permit renders BREDL’s challenge moot, Dominion respectfully requests that the Court dismiss
BREDL’s appeal. If, however, the Court grants the Petition or otherwise stays construction of the
Project, Dominion respectfully requests that the Court limit such order to only those portions of
the Project for which a Section 404 permit is required, and direct BREDL to post a supersedeas

bond in the amount of $2 million.
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Dated: December 22, 2023 Respectfully submitted,
DOMINION ENERGY, INC.

By:__ /s/ Elizabeth B. Partlow

Elizabeth B. Partlow (S.C Bar No. 4348)

LAW OFFICES OF ELIZABETH B. PARTLOW, LLC
1800 Platt Springs Road

West Columbia, SC

Telephone: (803) 814-0868

E-mail: beth@partlowlaw.com

Brooks M. Smith, admitted pro hac vice
Troutman Pepper Hamilton Sanders LLP
1001 Haxall Point, 15th Floor

Troutman Pepper Building

Richmond, VA 23219

Telephone: (804) 697-1414

E-mail: brooks.smith@troutman.com

Counsel for Respondent Dominion Energy, Inc.
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EXHIBIT A



DEPARTMENT OF THE ARMY
U.S. ARMY CORPS OF ENGINEERS, CHARLESTON DISTRICT
1949 INDUSTRIAL PARK ROAD, ROOM 140
CONWAY, SOUTH CAROLINA 29526

October 10, 2023

Regulatory Division

Mr. Robert Schwartz
Dominion Energy

220 Operation Way, MC C221
Cayce, South Carolina 29033
aaron.schwartz@scana.com

Dear Mr. Schwartz:

This is in response to a Pre-Construction Notification (PCN) (SAC-2019-01427)
received on June 9, 2020. In submitting the PCN, you requested verification the
proposed project is authorized by a Department of the Army (DA) Nationwide Permit
(NWP).

The work affecting waters of the United States is part of an overall project known as
the Dominion Energy River Neck to Kingsburg 16 Inch Gas Main Project. The activities
in waters of the United States include the installation of a 14.5 mile long, 16-inch
diameter gas main utility line, widening of the existing 40’ wide Right-of-Way (ROW) to
50’ wide, and the widening of an existing roadway that provides access to the ROW.
Specifically, this letter authorizes 14.715 acres of temporary impacts and 3.004 acres of
permanent impacts to waters of the United States. Temporary impacts include clearing,
bedding, and backfilling. Permanent impacts include fill to widen the existing ROW
access road and permanent conversion of forested wetlands to herbaceous wetlands.
The project site is located east of Old River Road, south of Wross Lane, in Florence
County, South Carolina (Starting Latitude: 34.0994°N, Longitude: -79.5481°W; Ending
Latitude: 33.9071°N, Longitude: -79.4646°W). The PCN also includes the following
supplemental information:

a. Drawing sheets 1-39 of 39 titled “SAC-2019-01427 / Riverneck to Kingsburg Gas
Main / Florence County, SC" and dated October 10, 2023.

b. A frac-out plan titled "HDD Inadvertent Return Contingency Plan" and dated June
4, 2020.

c. A delineation of wetlands, other special aquatic sites, and other waters (SAC-
2019-01427, verified by letter dated May 27, 2020).

Based on a review of the PCN, including the supplemental information indicated
above, the Corps has determined the proposed activity will result in minimal individual
and cumulative adverse environmental effects and is not contrary to the public interest.



Furthermore, the activity meets the terms and conditions of NWP 12 (QOil or Natural Gas
Pipeline Activities).

For this authorization to remain valid, the project must comply with the enclosed
NWP General Conditions, Charleston District Regional Conditions, and the following
special conditions:

a.

That impacts to aquatic areas do not exceed those specified in the above
mentioned PCN, including any supplemental information or revised permit
drawings that were submitted to the Corps by the permittee.

That the construction, use, and maintenance of the authorized activity is in
accordance with the information given in the PCN, including the
supplemental information listed above, and is subject to any conditions or
restrictions imposed by this letter.

That the permittee shall submit the attached signed compliance
certification to the Corps within 30 days following completion of the
authorized work.

That the permittee shall incorporate Best Management Practices (BMPs)
during construction to protect adjacent wetlands and Waters of the United
States from sediment and erosion during construction. BMPs to be utilized,
independently or in combination, may include but are not limited to:
erosion control matting, mulch, silt fences, sediment tubes, and other
devices. BMPs shall be maintained until the fill material is stabilized.

The applicant must make all efforts to avoid and minimize impacts to
waters that contain species of conservation concern within the project
corridor. The applicant must utilize the temporary flume bypass method to
cross all streams that are flowing at the time of construction (unless HDD
or bore methods are employed) including but not limited to Brier Branch,
Barfield Mill Creek, Mill Branch, Bigham Branch, and Bullock Branch.

The applicant is responsible for ensuring compliance with the project’s
“HDD Inadvertent Return Contingency Plan” dated June 4, 2020, or any
subsequent revision approved by the Corps and SCDHEC. The applicant
must keep a copy of the plan and all necessary equipment and supplies
specified in the plan onsite during construction involving Horizontal
Directional Drill or HDD operations.

The applicant must restore stream banks at crossings after construction
has been completed, in as little time as is feasible, which will vary based on
site-specific conditions. Disturbed stream banks should be restored by
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using an appropriate riparian seed mixture, planting woody vegetation,
and/or using bioengineering techniques for stream bank stabilization.

. That the permittee agrees to perform and comply with the attached signed
memorandum of agreement of cultural resources entitled “MEMORANDUM
OF AGREEMENT / AMONG THE U.S. ARMY CORPS OF ENGINEERS,
CHARLESTON DISTRICT; / THE SOUTH CAROLINA STATE HISTORIC
PRESERVATION OFFICE; AND / DOMINION ENERGY SOUTH CAROLINA /
REGARDING THE RIVER NECK TO KINGSBURG / GAS MAIN EXTENSION
PROJECT (SAC-2019-01427) /| FLORENCE COUNTY, SOUTH CAROLINA”
and fully executed on September 2, 2021.

Permittees that discover any previously unknown historic, cultural, or
archeological remains and artifacts while accomplishing the activity
authorized by an NWP must immediately notify the district engineer of what
they have found, and to the maximum extent practicable, avoid
construction activities that may affect the remains and artifacts until the
required coordination has been completed. The district engineer will
initiate the Federal, Tribal, and state coordination required to determine if
the items or remains warrant a recovery effort or if the site is eligible for
listing in the National Register of Historic Places.

Prior to beginning the authorized work, the permittee must coordinate with
the local NFIP flood plain manager and comply with FEMA requirements. A
list of NFIP floodplain managers may be found at:
https://lwww.dnr.sc.qov/water/flood/index.html.

. That the permittee understands the Tri-colored Bat, Perimyotis subflavus,
(TCB) will be reclassified as Federally Endangered pursuant to the
Endangered Species Act of 1973, as amended. Furthermore, the permittee
understands that if certain activities, including but not limited to tree
cutting, limbing, trimming, and/or topping activities associated with this
NWP verification letter will NOT be completed by the date the TCB will be
listed, additional consultation with the US Fish and Wildlife Service
(USFWS) may be required and this DA Authorization may be suspended
until consultation with USFWS has concluded.

This verification is valid until March 14, 2026, unless the district engineer modifies,
suspends, or revokes the NWP authorization in accordance with 33 CFR 330.5(d). If
prior to this date, the NWP authorization is reissued without modification or the activity
complies with any subsequent modification of the NWP authorization, the verification
continues to remain valid until March 14, 2026. If you commence, or are under contract
to commence this activity before the NWP expires, or the NWP is modified, suspended,
or revoked by the Chief of Engineers or division engineer in accordance with 33 CFR

3



330.5(b) or (c), respectively, in such a way that the activity would no longer comply with
the terms and conditions of the NWP, you will have 12 months after the date the NWP
expires or is modified, suspended, or revoked, to complete the activity under the
present terms and conditions of this NWP.

This NWP is verified based on information you provided. It is your responsibility to
read the attached NWP(s) along with the General, Regional, and Special Conditions
before you begin work. If you determine your project will not be able to meet the NWP
and the conditions, you must contact the Corps before you proceed. Enclosed you will
also find a copy of the Section 401 Water Quality Certification special conditions, which
are conditions of your authorization under Nationwide Permit NWP 12 (QOil or Natural
Gas Pipeline Activities). If you have questions concerning compliance with the
conditions of the 401 certification, you should contact the South Carolina Department of
Health and Environmental Control (SCDHEC).

In all future correspondence, please refer to file number SAC-2019-01427. A copy of
this letter is forwarded to State and/or Federal agencies for their information. If you
have any questions, please contact Ann Eaddy, Project Manager, at (843) 365-1709, or
by email at Ann.W.Eaddy@usace.army.mil.

Sincerely,

/@w&m}’ cgj*zw'%

Ronnie Smith
Chief, Northeast Branch

Attachments
Permit Drawings
NWP #12
Nationwide Permit General Conditions
Nationwide Permit Regional Conditions
401 Water Quality Certification
Compliance Certification Form

Copies Furnished:

Mr. Ted Melchers

Terracon Consultants, Inc.

1450 Fifth Street West

North Charleston, South Carolina 29405
ted.melchers@terracon.com




SC DHEC - Bureau of Water
2600 Bull Street

Columbia, South Carolina 29201
WQCWetlands@dhec.sc.qgov
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TEMPORARY IMPACT PERMANENT CLEARING IMPACT | PERMANENT FILL IMPACT TEMPORARY CLEARING IMPACT

WETLAND ID IMPACT # (ACRES / LF) (ACRES / LF) (ACRES / LF) (ACRES / LF) WETLAND TYPE ACREAGE |  FEET

B 1 0.110 0.00 0.030 0.00 0.000 0.00 0.000 0.00 WETLAND 0.140 0.00

A 2 5.140 0.00 1.800 0.00 0.000 0.00 5.640 0.00 WETLAND 12.580 0.00

(& 3 0.000 0.00 0.060 0.00 0.000 0.00 0.020 0.00 WETLAND 0.080 0.00

D 4 0.000 0.00 0.125 0.00 0.000 0.00 0.000 0.00 WETLAND 0.125 0.00

E 5 0.000 0.00 0.089 0.00 0.000 0.00 0.000 0.00 WETLAND 0.089 0.00

F 6 0.490 0.00 0.120 0.00 0.000 0.00 0.310 0.00 WETLAND 0.920 0.00

G 7 0.270 0.00 0.094 0.00 0.000 0.00 0.140 0.00 WETLAND 0.504 0.00

AA 8 0.180 0.00 0.042 0.00 0.000 0.00 0.000 0.00 WETLAND 0.222 0.00

BB 9 0.013 0.00 0.017 0.00 0.000 0.00 0.000 0.00 WETLAND 0.030 0.00

cc 10 0.007 0.00 0.014 0.00 0.000 0.00 0.000 0.00 WETLAND 0.021 0.00

DD 11 0.020 0.00 0.036 0.00 0.000 0.00 0.000 0.00 WETLAND 0.056 0.00

EE 12 0.011 0.00 0.015 0.00 0.000 0.00 0.000 0.00 WETLAND 0.026 0.00

FF 13 0.160 0.00 0.040 0.00 0.000 0.00 0.000 0.00 WETLAND 0.200 0.00

GG 14 0.008 0.00 0.005 0.00 0.000 0.00 0.000 0.00 WETLAND 0.013 0.00

HH 15 0.130 0.00 0.014 0.00 0.000 0.00 0.000 0.00 WETLAND 0.144 0.00

Il 16 0.017 0.00 0.005 0.00 0.000 0.00 0.016 0.00 WETLAND 0.038 0.00

1 17 0.410 0.00 0.100 0.00 0.000 0.00 0.000 0.00 WETLAND 0.510 0.00

KK 18 0.040 0.00 0.007 0.00 0.000 0.00 0.000 0.00 WETLAND 0.047 0.00
TRIBUTARY LL 19 0.019 78.00 0.002 11.00 0.0045 22.00 0.008 27.00 NON-WETLAND WATERS | 0.034 138.00

MM 20 0.140 0.00 0.030 0.00 0.000 0.00 0.000 0.00 WETLAND 0.170 0.00

NN 21 0.170 0.00 0.050 0.00 0.000 0.00 0.000 0.00 WETLAND 0.220 0.00

H 22 0.190 0.00 0.050 0.00 0.000 0.00 0.120 0.00 WETLAND 0.360 0.00

1 23 0.120 0.00 0.040 0.00 0.000 0.00 0.000 0.00 WETLAND 0.160 0.00

| 24 0.060 0.00 0.020 0.00 0.000 0.00 0.000 0.00 WETLAND 0.080 0.00

K 25 0.250 0.00 0.070 0.00 0.000 0.00 0.000 0.00 WETLAND 0.320 0.00

L 26 0.150 0.00 0.050 0.00 0.000 0.00 0.080 0.00 WETLAND 0.280 0.00
TRIBUTARY 5§ 27 0.009 41.00 0.002 10.00 0.000 0.00 0.003 26.00 NON-WETLAND WATERS | 0.014 77.00

RR 28 0.044 0.00 0.013 0.00 0.000 0.00 0.000 0.00 WETLAND 0.057 0.00

Qa 29 0.030 0.00 0.000 0.00 0.000 0.00 0.000 0.00 WETLAND 0.030 0.00

00 30 0.190 0.00 0.050 0.00 0.000 0.00 0.000 0.00 WETLAND 0.240 0.00

C(5-28) 31 0.000 0.00 0.000 0.00 0.0017 0.00 0.000 0.00 WETLAND 0.002 0.00

D (5-28) 32 0.000 0.00 0.000 0.00 0.0024 0.00 0.000 0.00 WETLAND 0.002 0,00
Total = 8.378 119.00 2.990 21.00 0.009 22.00 6.337 53.00 -- 17,714 | 193.00
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12. Oil or Natural Gas Pipeline Activities. Activities required for the construction,
maintenance, repair, and removal of oil and natural gas pipelines and associated
facilities in waters of the United States, provided the activity does not result in the loss
of greater than 1/2-acre of waters of the United States for each single and complete
project.

Oil or natural gas pipelines: This NWP authorizes discharges of dredged or fill material
into waters of the United States and structures or work in navigable waters for crossings
of those waters associated with the construction, maintenance, or repair of oil and
natural gas pipelines. There must be no change in pre-construction contours of waters
of the United States. An “oil or natural gas pipeline” is defined as any pipe or pipeline for
the transportation of any form of oil or natural gas, including products derived from oil or
natural gas, such as gasoline, jet fuel, diesel fuel. heating oil, petrochemical feedstocks,
waxes, lubricating oils, and asphalt.

Material resulting from trench excavation may be temporarily sidecast into waters of the
United States for no more than three months, provided the material is not placed in such
a manner that it is dispersed by currents or other forces. The district engineer may
extend the period of temporary side casting for no more than a total of 180 days, where
appropriate. In wetlands, the top 6 to 12 inches of the trench should normally be
backfilled with topsoil from the trench. The trench cannot be constructed or backfilled in
such a manner as to drain waters of the United States (e.g., backfilling with extensive
gravel layers, creating a french drain effect). Any exposed slopes and stream banks
must be stabilized immediately upon completion of the utility line crossing of each
waterbody.

Oil or natural gas pipeline substations: This NWP authorizes the construction,
maintenance, or expansion of substation facilities (e.g., oil or natural gas or gaseous
fuel custody transfer stations, boosting stations, compression stations, metering
stations, pressure regulating stations) associated with an oil or natural gas pipeline in
non-tidal waters of the United States, provided the activity, in combination with all other
activities included in one single and complete project, does not result in the loss of
greater than 1/2-acre of waters of the United States. This NWP does not authorize
discharges of dredged or fill material into non-tidal wetlands adjacent to tidal waters of
the United States to construct, maintain, or expand substation facilities.

Foundations for above-ground oil or natural gas pipelines: This NWP authorizes the
construction or maintenance of foundations for above-ground oil or natural gas pipelines
in all waters of the United States, provided the foundations are the minimum size
necessary.

Access roads: This NWP authorizes the construction of access roads for the
construction and maintenance of oil or natural gas pipelines, in non-tidal waters of the
United States, provided the activity, in combination with all other activities included in
one single and complete project, does not cause the loss of greater than 1/2-acre of
non-tidal waters of the United States. This NWP does not authorize discharges of



dredged or fill material into non-tidal wetlands adjacent to tidal waters for access roads.
Access roads must be the minimum width necessary (see Note 2, below). Access roads
must be constructed so that the length of the road minimizes any adverse effects on
waters of the United States and must be as near as possible to pre-construction
contours and elevations (e.g., at grade corduroy roads or geotextile/gravel roads).
Access roads constructed above pre-construction contours and elevations in waters of
the United States must be properly bridged or culverted to maintain surface flows.

This NWP may authorize oil or natural gas pipelines in or affecting navigable waters of
the United States even if there is no associated discharge of dredged or fill material
(see 33 CFR part 322). Oil or natural gas pipelines routed in, over, or under section 10
waters without a discharge of dredged or fill material may require a section 10 permit.

This NWP authorizes, to the extent that Department of the Army authorization is
required, temporary structures, fills, and work necessary for the remediation of
inadvertent returns of drilling fluids to waters of the United States through sub-soil
fissures or fractures that might occur during horizontal directional drilling activities
conducted for the purpose of installing or replacing oil or natural gas pipelines. These
remediation activities must be done as soon as practicable, to restore the affected
waterbody. District engineers may add special conditions to this NWP to require a
remediation plan for addressing inadvertent returns of drilling fluids to waters of the
United States during horizontal directional drilling activities conducted for the purpose of
installing or replacing oil or natural gas pipelines.

This NWP also authorizes temporary structures, fills, and work, including the use of
temporary mats, necessary to conduct the oil or natural gas pipeline activity.
Appropriate measures must be taken to maintain normal downstream flows and
minimize flooding to the maximum extent practicable, when temporary structures, work,
and discharges of dredged or fill material, including cofferdams, are necessary for
construction activities, access fills, or dewatering of construction sites. Temporary fills
must consist of materials, and be placed in a manner, that will not be eroded by
expected high flows. After construction, temporary fills must be removed in their entirety
and the affected areas returned to pre-construction elevations. The areas affected by
temporary fills must be revegetated, as appropriate.

Notification: The permittee must submit a pre-construction notification to the district
engineer prior to commencing the activity if: (1) a section 10 permit is required; (2) the
discharge will result in the loss of greater than 1/10-acre of waters of the United States;
or (3) the proposed oil or natural gas pipeline activity is associated with an overall
project that is greater than 250 miles in length and the project purpose is to install new
pipeline (vs. conduct repair or maintenance activities) along the majority of the distance
of the overall project length. If the proposed oil or gas pipeline is greater than 250 miles
in length, the pre-construction notification must include the locations and proposed
impacts (in acres or other appropriate unit of measure) for all crossings of waters of the
United States that require DA authorization, including those crossings authorized by an



NWP would not otherwise require pre-construction notification. (See general condition
32.) (Authorities: Sections 10 and 404)

Note 1: Where the oil or natural gas pipeline is constructed, installed, or maintained in
navigable waters of the United States (i.e., section 10 waters) within the coastal United
States, the Great Lakes, and United States territories, a copy of the NWP verification
will be sent by the Corps to the National Oceanic and Atmospheric Administration
(NOAA), National Ocean Service (NOS), for charting the oil or natural gas pipeline to
protect navigation.

Note 2: For oil or natural gas pipeline activities crossing a single waterbody more than
one time at separate and distant locations, or multiple waterbodies at separate and
distant locations, each crossing is considered a single and complete project for
purposes of NWP authorization. Oil or natural gas pipeline activities must comply with
33 CFR 330.6(d).

Note 3: Access roads used for both construction and maintenance may be authorized,
provided they meet the terms and conditions of this NWP. Access roads used solely for
construction of the oil or natural gas pipeline must be removed upon completion of the
work, in accordance with the requirements for temporary fills.

Note 4: Pipes or pipelines used to transport gaseous, liquid, liquescent, or slurry
substances over navigable waters of the United States are considered to be bridges,
and may require a permit from the U.S. Coast Guard pursuant to the General Bridge Act
of 1946. However, any discharges of dredged or fill material into waters of the United
States associated with such oil or natural gas pipelines will require a section 404 permit
(see NWP 15).

Note 5: This NWP authorizes oil or natural gas pipeline maintenance and repair
activities that do not qualify for the Clean Water Act section 404(f) exemption for
maintenance of currently serviceable fills or fill structures.

Note 6: For NWP 12 activities that require pre-construction notification, the PCN must
include any other NWP(s), regional general permit(s), or individual permit(s) used or
intended to be used to authorize any part of the proposed project or any related activity,
including other separate and distant crossings that require Department of the Army
authorization but do not require pre-construction notification (see paragraph (b)(4) of
general condition 32). The district engineer will evaluate the PCN in accordance with
Section D, “District Engineer’s Decision.” The district engineer may require mitigation to
ensure that the authorized activity results in no more than minimal individual and
cumulative adverse environmental effects (see general condition 23).



Nationwide Permit General Conditions

Note: To qualify for NWP authorization, the prospective permittee must comply with the
following general conditions, as applicable, in addition to any regional or case-specific
conditions imposed by the division engineer or district engineer. Prospective permittees
should contact the appropriate Corps district office to determine if regional conditions
have been imposed on an NWP. Prospective permittees should also contact the
appropriate Corps district office to determine the status of Clean Water Act Section 401
water quality certification and/or Coastal Zone Management Act consistency for an
NWP. Every person who may wish to obtain permit authorization under one or more
NWPs, or who is currently relying on an existing or prior permit authorization under one
or more NWPs, has been and is on notice that all of the provisions of 33 CFR 330.1
through 330.6 apply to every NWP authorization. Note especially 33 CFR 330.5 relating
to the modification, suspension, or revocation of any NWP authorization.

1. Navigation. (a) No activity may cause more than a minimal adverse effect on
navigation.

(b) Any safety lights and signals prescribed by the U.S. Coast Guard, through
regulations or otherwise, must be installed and maintained at the permittee's expense
on authorized facilities in navigable waters of the United States.

(c) The permittee understands and agrees that, if future operations by the United States
require the removal, relocation, or other alteration, of the structure or work herein
authorized, or if, in the opinion of the Secretary of the Army or his or her authorized
representative, said structure or work shall cause unreasonable obstruction to the free
navigation of the navigable waters, the permittee will be required, upon due notice from
the Corps of Engineers, to remove, relocate, or alter the structural work or obstructions
caused thereby, without expense to the United States. No claim shall be made against
the United States on account of any such removal or alteration.

2. Aquatic Life Movements. No activity may substantially disrupt the necessary life cycle
movements of those species of aquatic life indigenous to the waterbody, including those
species that normally migrate through the area, unless the activity's primary purpose is
to impound water. All permanent and temporary crossings of waterbodies shall be
suitably culverted, bridged, or otherwise designed and constructed to maintain low flows
to sustain the movement of those aquatic species. If a bottomless culvert cannot be
used, then the crossing should be designed and constructed to minimize adverse
effects to aquatic life movements.

3. Spawning Areas. Activities in spawning areas during spawning seasons must be
avoided to the maximum extent practicable. Activities that result in the physical
destruction (e.g., through excavation, fill, or downstream smothering by substantial
turbidity) of an important spawning area are not authorized.




4. Migratory Bird Breeding Areas. Activities in waters of the United States that serve as
breeding areas for migratory birds must be avoided to the maximum extent practicable.

5. Shellfish Beds. No activity may occur in areas of concentrated shellfish populations,
unless the activity is directly related to a shellfish harvesting activity authorized by
NWPs 4 and 48, or is a shellfish seeding or habitat restoration activity authorized by
NWP 27.

6. Suitable Material. No activity may use unsuitable material (e.g., trash, debris, car
bodies, asphalt, etc.). Material used for construction or discharged must be free from
toxic pollutants in toxic amounts (see section 307 of the Clean Water Act).

7. Water Supply Intakes. No activity may occur in the proximity of a public water supply
intake, except where the activity is for the repair or improvement of public water supply
intake structures or adjacent bank stabilization.

8. Adverse Effects From Impoundments. If the activity creates an impoundment of
water, adverse effects to the aquatic system due to accelerating the passage of water,
and/or restricting its flow must be minimized to the maximum extent practicable.

9. Management of Water Flows. To the maximum extent practicable, the pre-
construction course, condition, capacity, and location of open waters must be
maintained for each activity, including stream channelization, storm water management
activities, and temporary and permanent road crossings, except as provided below. The
activity must be constructed to withstand expected high flows. The activity must not
restrict or impede the passage of normal or high flows, unless the primary purpose of
the activity is to impound water or manage high flows. The activity may alter the pre-
construction course, condition, capacity, and location of open waters if it benefits the
aquatic environment (e.g., stream restoration or relocation activities).

10. Fills Within 100-Year Floodplains. The activity must comply with applicable FEMA-
approved state or local floodplain management requirements.

11. Equipment. Heavy equipment working in wetlands or mudflats must be placed on
mats, or other measures must be taken to minimize soil disturbance.

12. Soil Erosion and Sediment Controls. Appropriate soil erosion and sediment controls
must be used and maintained in effective operating condition during construction, and
all exposed soil and other fills, as well as any work below the ordinary high water mark
or high tide line, must be permanently stabilized at the earliest practicable date.
Permittees are encouraged to perform work within waters of the United States during
periods of low-flow or no-flow, or during low tides.

13. Removal of Temporary Structures and Fills. Temporary structures must be
removed, to the maximum extent practicable, after their use has been discontinued.




Temporary fills must be removed in their entirety and the affected areas returned to pre-
construction elevations. The affected areas must be revegetated, as appropriate.

14. Proper Maintenance. Any authorized structure or fill shall be properly maintained,
including maintenance to ensure public safety and compliance with applicable NWP
general conditions, as well as any activity-specific conditions added by the district
engineer to an NWP authorization.

15. Single and Complete Project. The activity must be a single and complete project.
The same NWP cannot be used more than once for the same single and complete
project.

16. Wild and Scenic Rivers. (a) No NWP activity may occur in a component of the
National Wild and Scenic River System, or in a river officially designated by Congress
as a “study river” for possible inclusion in the system while the river is in an official study
status, unless the appropriate Federal agency with direct management responsibility for
such river, has determined in writing that the proposed activity will not adversely affect
the Wild and Scenic River designation or study status.

(b) If a proposed NWP activity will occur in a component of the National Wild and Scenic
River System, or in a river officially designated by Congress as a “study river” for
possible inclusion in the system while the river is in an official study status, the
permittee must submit a pre-construction notification (see general condition 32). The
district engineer will coordinate the PCN with the Federal agency with direct
management responsibility for that river. Permittees shall not begin the NWP activity
until notified by the district engineer that the Federal agency with direct management
responsibility for that river has determined in writing that the proposed NWP activity will
not adversely affect the Wild and Scenic River designation or study status.

(c) Information on Wild and Scenic Rivers may be obtained from the appropriate
Federal land management agency responsible for the designated Wild and Scenic River
or study river (e.g., National Park Service, U.S. Forest Service, Bureau of Land
Management, U.S. Fish and Wildlife Service). Information on these rivers is also
available at: http://www.rivers.gov/.

17. Tribal Rights. No activity or its operation may impair reserved tribal rights, including,
but not limited to, reserved water rights and treaty fishing and hunting rights.

18. Endangered Species. (a) No activity is authorized under any NWP which is likely to
directly or indirectly jeopardize the continued existence of a threatened or endangered
species or a species proposed for such designation, as identified under the Federal
Endangered Species Act (ESA), or which will directly or indirectly destroy or adversely
modify designated critical habitat or critical habitat proposed for such designation. No
activity is authorized under any NWP which “may affect” a listed species or critical
habitat, unless ESA section 7 consultation addressing the consequences of the
proposed activity on listed species or critical habitat has been completed. See 50 CFR




402.02 for the definition of “effects of the action” for the purposes of ESA section 7
consultation, as well as 50 CFR 402.17, which provides further explanation under ESA
section 7 regarding “activities that are reasonably certain to occur” and “consequences
caused by the proposed action.”

(b) Federal agencies should follow their own procedures for complying with the
requirements of the ESA (see 33 CFR 330.4(f)(1)). If pre-construction notification is
required for the proposed activity, the Federal permittee must provide the district
engineer with the appropriate documentation to demonstrate compliance with those
requirements. The district engineer will verify that the appropriate documentation has
been submitted. If the appropriate documentation has not been submitted, additional
ESA section 7 consultation may be necessary for the activity and the respective federal
agency would be responsible for fulfilling its obligation under section 7 of the ESA.

(c) Non-federal permittees must submit a pre-construction notification to the district
engineer if any listed species (or species proposed for listing) or designated critical
habitat (or critical habitat proposed such designation) might be affected or is in the
vicinity of the activity, or if the activity is located in designated critical habitat or critical
habitat proposed for such designation, and shall not begin work on the activity until
notified by the district engineer that the requirements of the ESA have been satisfied
and that the activity is authorized. For activities that might affect Federally-listed
endangered or threatened species (or species proposed for listing) or designated critical
habitat (or critical habitat proposed for such designation), the pre-construction
notification must include the name(s) of the endangered or threatened species (or
species proposed for listing) that might be affected by the proposed activity or that
utilize the designated critical habitat (or critical habitat proposed for such designation)
that might be affected by the proposed activity. The district engineer will determine
whether the proposed activity “may affect” or will have “no effect” to listed species and
designated critical habitat and will notify the non-Federal applicant of the Corps’
determination within 45 days of receipt of a complete pre-construction notification. For
activities where the non-Federal applicant has identified listed species (or species
proposed for listing) or designated critical habitat (or critical habitat proposed for such
designation) that might be affected or is in the vicinity of the activity, and has so notified
the Corps, the applicant shall not begin work until the Corps has provided notification
that the proposed activity will have “no effect” on listed species (or species proposed for
listing or designated critical habitat (or critical habitat proposed for such designation), or
until ESA section 7 consultation or conference has been completed. If the non-Federal
applicant has not heard back from the Corps within 45 days, the applicant must still wait
for notification from the Corps.

(d) As a result of formal or informal consultation or conference with the FWS or NMFS
the district engineer may add species-specific permit conditions to the NWPs.

(e) Authorization of an activity by an NWP does not authorize the “take” of a threatened
or endangered species as defined under the ESA. In the absence of separate
authorization (e.g., an ESA Section 10 Permit, a Biological Opinion with “incidental take”



provisions, etc.) from the FWS or the NMFS, the Endangered Species Act prohibits any
person subject to the jurisdiction of the United States to take a listed species, where
"take" means to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect,
or to attempt to engage in any such conduct. The word “harm” in the definition of “take"
means an act which actually kills or injures wildlife. Such an act may include significant
habitat modification or degradation where it actually kills or injures wildlife by
significantly impairing essential behavioral patterns, including breeding, feeding or
sheltering.

(f) If the non-federal permittee has a valid ESA section 10(a)(1)(B) incidental take permit
with an approved Habitat Conservation Plan for a project or a group of projects that
includes the proposed NWP activity, the non-federal applicant should provide a copy of
that ESA section 10(a)(1)(B) permit with the PCN required by paragraph (c) of this
general condition. The district engineer will coordinate with the agency that issued the
ESA section 10(a)(1)(B) permit to determine whether the proposed NWP activity and
the associated incidental take were considered in the internal ESA section 7
consultation conducted for the ESA section 10(a)(1)(B) permit. If that coordination
results in concurrence from the agency that the proposed NWP activity and the
associated incidental take were considered in the internal ESA section 7 consultation for
the ESA section 10(a)(1)(B) permit, the district engineer does not need to conduct a
separate ESA section 7 consultation for the proposed NWP activity. The district
engineer will notify the non-federal applicant within 45 days of receipt of a complete pre-
construction notification whether the ESA section 10(a)(1)(B) permit covers the
proposed NWP activity or whether additional ESA section 7 consultation is required.

(9) Information on the location of threatened and endangered species and their critical
habitat can be obtained directly from the offices of the FWS and NMFS or their world
wide web pages at http://www.fws.gov/ or http://www.fws.gov/ipac and
http://www.nmfs.noaa.gov/pr/species/esal respectively.

19. Migratory Birds and Bald and Golden Eagles. The permittee is responsible for
ensuring that an action authorized by an NWP complies with the Migratory Bird Treaty
Act and the Bald and Golden Eagle Protection Act. The permittee is responsible for
contacting the appropriate local office of the U.S. Fish and Wildlife Service to determine
what measures, if any, are necessary or appropriate to reduce adverse effects to
migratory birds or eagles, including whether "incidental take" permits are necessary and
available under the Migratory Bird Treaty Act or Bald and Golden Eagle Protection Act
for a particular activity.

20. Historic Properties. (a) No activity is authorized under any NWP which may have the
potential to cause effects to properties listed, or eligible for listing, in the National
Register of Historic Places until the requirements of Section 106 of the National Historic
Preservation Act (NHPA) have been satisfied.

(b) Federal permittees should follow their own procedures for complying with the
requirements of section 106 of the National Historic Preservation Act (see 33 CFR



330.4(g)(1)). If pre-construction notification is required for the proposed NWP activity,
the Federal permittee must provide the district engineer with the appropriate
documentation to demonstrate compliance with those requirements. The district
engineer will verify that the appropriate documentation has been submitted. If the
appropriate documentation is not submitted, then additional consultation under section
106 may be necessary. The respective federal agency is responsible for fulfilling its
obligation to comply with section 106.

(c) Non-federal permittees must submit a pre-construction notification to the district
engineer if the NWP activity might have the potential to cause effects to any historic
properties listed on, determined to be eligible for listing on, or potentially eligible for
listing on the National Register of Historic Places, including previously unidentified
properties. For such activities, the pre-construction naotification must state which historic
properties might have the potential to be affected by the proposed NWP activity or
include a vicinity map indicating the location of the historic properties or the potential for
the presence of historic properties. Assistance regarding information on the location of,
or potential for, the presence of historic properties can be sought from the State Historic
Preservation Officer, Tribal Historic Preservation Officer, or designated tribal
representative, as appropriate, and the National Register of Historic Places (see 33
CFR 330.4(g)). When reviewing pre-construction notifications, district engineers will
comply with the current procedures for addressing the requirements of section 106 of
the National Historic Preservation Act. The district engineer shall make a reasonable
and good faith effort to carry out appropriate identification efforts commensurate with
potential impacts, which may include background research, consultation, oral history
interviews, sample field investigation, and/or field survey. Based on the information
submitted in the PCN and these identification efforts, the district engineer shall
determine whether the proposed NWP activity has the potential to cause effects on the
historic properties. Section 106 consultation is not required when the district engineer
determines that the activity does not have the potential to cause effects on historic
properties (see 36 CFR 800.3(a)). Section 106 consultation is required when the district
engineer determines that the activity has the potential to cause effects on historic
properties. The district engineer will conduct consultation with consulting parties
identified under 36 CFR 800.2(c) when he or she makes any of the following effect
determinations for the purposes of section 106 of the NHPA: no historic properties
affected, no adverse effect, or adverse effect.

(d) Where the non-Federal applicant has identified historic properties on which the
proposed NWP activity might have the potential to cause effects and has so notified the
Corps, the non-Federal applicant shall not begin the activity until notified by the district
engineer either that the activity has no potential to cause effects to historic properties or
that NHPA section 106 consultation has been completed. For non-federal permittees,
the district engineer will notify the prospective permittee within 45 days of receipt of a
complete pre-construction notification whether NHPA section 106 consultation is
required. If NHPA section 106 consultation is required, the district engineer will notify
the non-Federal applicant that he or she cannot begin the activity until section 106



consultation is completed. If the non-Federal applicant has not heard back from the
Corps within 45 days, the applicant must still wait for notification from the Corps.

(e) Prospective permittees should be aware that section 110k of the NHPA (54 U.S.C.
306113) prevents the Corps from granting a permit or other assistance to an applicant
who, with intent to avoid the requirements of section 106 of the NHPA, has intentionally
significantly adversely affected a historic property to which the permit would relate, or
having legal power to prevent it, allowed such significant adverse effect to occur, unless
the Corps, after consultation with the Advisory Council on Historic Preservation (ACHP),
determines that circumstances justify granting such assistance despite the adverse
effect created or permitted by the applicant. If circumstances justify granting the
assistance, the Corps is required to notify the ACHP and provide documentation
specifying the circumstances, the degree of damage to the integrity of any historic
properties affected, and proposed mitigation. This documentation must include any
views obtained from the applicant, SHPO/THPO, appropriate Indian tribes if the
undertaking occurs on or affects historic properties on tribal lands or affects properties
of interest to those tribes, and other parties known to have a legitimate interest in the
impacts to the permitted activity on historic properties.

21. Discovery of Previously Unknown Remains and Artifacts. Permittees that discover
any previously unknown historic, cultural or archeological remains and artifacts while
accomplishing the activity authorized by an NWP, they must immediately notify the
district engineer of what they have found, and to the maximum extent practicable, avoid
construction activities that may affect the remains and artifacts until the required
coordination has been completed. The district engineer will initiate the Federal, Tribal,
and state coordination required to determine if the items or remains warrant a recovery
effort or if the site is eligible for listing in the National Register of Historic Places.

22. Designated Critical Resource Waters. Critical resource waters include, NOAA-
managed marine sanctuaries and marine monuments, and National Estuarine Research
Reserves. The district engineer may designate, after notice and opportunity for public
comment, additional waters officially designated by a state as having particular
environmental or ecological significance, such as outstanding national resource waters
or state natural heritage sites. The district engineer may also designate additional
critical resource waters after notice and opportunity for public comment.

(a) Discharges of dredged or fill material into waters of the United States are not
authorized by NWPs 7, 12, 14, 16, 17, 21, 29, 31, 35, 39, 40, 42, 43, 44, 49, 50, 51, 52,
57 and 58 for any activity within, or directly affecting, critical resource waters, including
wetlands adjacent to such waters.

(b) For NWPs 3, 8, 10, 13, 15, 18, 19, 22, 23, 25, 27, 28, 30, 33, 34, 36, 37, 38, and 54,
notification is required in accordance with general condition 32, for any activity proposed
by permittees in the designated critical resource waters including wetlands adjacent to
those waters. The district engineer may authorize activities under these NWPs only



after she or he determines that the impacts to the critical resource waters will be no
more than minimal.

23. Mitigation. The district engineer will consider the following factors when determining
appropriate and practicable mitigation necessary to ensure that the individual and
cumulative adverse environmental effects are no more than minimail:

(a) The activity must be designed and constructed to avoid and minimize adverse
effects, both temporary and permanent, to waters of the United States to the maximum
extent practicable at the project site (i.e., on site).

(b) Mitigation in all its forms (avoiding, minimizing, rectifying, reducing, or compensating
for resource losses) will be required to the extent necessary to ensure that the individual
and cumulative adverse environmental effects are no more than minimal.

(c) Compensatory mitigation at a minimum one-for-one ratio will be required for all
wetland losses that exceed 1/10-acre and require pre-construction notification, unless
the district engineer determines in writing that either some other form of mitigation
would be more environmentally appropriate or the adverse environmental effects of the
proposed activity are no more than minimal, and provides an activity-specific waiver of
this requirement. For wetland losses of 1/10-acre or less that require pre-construction
notification, the district engineer may determine on a case-by-case basis that
compensatory mitigation is required to ensure that the activity results in only minimal
adverse environmental effects.

(d) Compensatory mitigation at a minimum one-for-one ratio will be required for all
losses of stream bed that exceed 3/100-acre and require pre-construction notification,
unless the district engineer determines in writing that either some other form of
mitigation would be more environmentally appropriate or the adverse environmental
effects of the proposed activity are no more than minimal, and provides an activity-
specific waiver of this requirement. This compensatory mitigation requirement may be
satisfied through the restoration or enhancement of riparian areas next to streams in
accordance with paragraph (e) of this general condition. For losses of stream bed of
3/100-acre or less that require pre-construction notification, the district engineer may
determine on a case-by-case basis that compensatory mitigation is required to ensure
that the activity results in only minimal adverse environmental effects. Compensatory
mitigation for losses of streams should be provided, if practicable, through stream
rehabilitation, enhancement, or preservation, since streams are difficult-to-replace
resources (see 33 CFR 332.3(e)(3)).

(e) Compensatory mitigation plans for NWP activities in or near streams or other open
waters will normally include a requirement for the restoration or enhancement,
maintenance, and legal protection (e.g., conservation easements) of riparian areas next
to open waters. In some cases, the restoration or maintenance/protection of riparian
areas may be the only compensatory mitigation required. If restoring riparian areas
involves planting vegetation, only native species should be planted. The width of the



required riparian area will address documented water quality or aquatic habitat loss
concerns. Normally, the riparian area will be 25 to 50 feet wide on each side of the
stream, but the district engineer may require slightly wider riparian areas to address
documented water quality or habitat loss concerns. If it is not possible to restore or
maintain/protect a riparian area on both sides of a stream, or if the waterbody is a lake
or coastal waters, then restoring or maintaining/protecting a riparian area along a single
bank or shoreline may be sufficient. Where both wetlands and open waters exist on the
project site, the district engineer will determine the appropriate compensatory mitigation
(e.g., riparian areas and/or wetlands compensation) based on what is best for the
aquatic environment on a watershed basis. In cases where riparian areas are
determined to be the most appropriate form of minimization or compensatory mitigation,
the district engineer may waive or reduce the requirement to provide wetland
compensatory mitigation for wetland losses.

(f) Compensatory mitigation projects provided to offset losses of aquatic resources must
comply with the applicable provisions of 33 CFR part 332.

(1) The prospective permittee is responsible for proposing an appropriate compensatory
mitigation option if compensatory mitigation is necessary to ensure that the activity
results in no more than minimal adverse environmental effects. For the NWPs, the
preferred mechanism for providing compensatory mitigation is mitigation bank credits or
in-lieu fee program credits (see 33 CFR 332.3(b)(2) and (3)). However, if an appropriate
number and type of mitigation bank or in-lieu credits are not available at the time the
PCN is submitted to the district engineer, the district engineer may approve the use of
permittee-responsible mitigation.

(2) The amount of compensatory mitigation required by the district engineer must be
sufficient to ensure that the authorized activity results in no more than minimal individual
and cumulative adverse environmental effects (see 33 CFR 330.1(e)(3)). (See also 33
CFR 332.3(f).)

(3) Since the likelihood of success is greater and the impacts to potentially valuable
uplands are reduced, aquatic resource restoration should be the first compensatory
mitigation option considered for permittee-responsible mitigation.

(4) If permittee-responsible mitigation is the proposed option, the prospective permittee
is responsible for submitting a mitigation plan. A conceptual or detailed mitigation plan
may be used by the district engineer to make the decision on the NWP verification
request, but a final mitigation plan that addresses the applicable requirements of 33
CFR 332.4(c)(2) through (14) must be approved by the district engineer before the
permittee begins work in waters of the United States, unless the district engineer
determines that prior approval of the final mitigation plan is not practicable or not
necessary to ensure timely completion of the required compensatory mitigation (see 33
CFR 332.3(k)(3)). If permittee-responsible mitigation is the proposed option, and the
proposed compensatory mitigation site is located on land in which another federal
agency holds an easement, the district engineer will coordinate with that federal agency



to determine if proposed compensatory mitigation project is compatible with the terms of
the easement.

(5) If mitigation bank or in-lieu fee program credits are the proposed option, the
mitigation plan needs to address only the baseline conditions at the impact site and the
number of credits to be provided (see 33 CFR 332.4(c)(1)(ii)).

(6) Compensatory mitigation requirements (e.g., resource type and amount to be
provided as compensatory mitigation, site protection, ecological performance standards,
monitoring requirements) may be addressed through conditions added to the NWP
authorization, instead of components of a compensatory mitigation plan (see 33 CFR
332.4(c)(1)(ii)).

(g) Compensatory mitigation will not be used to increase the acreage losses allowed by
the acreage limits of the NWPs. For example, if an NWP has an acreage limit of 1/2-
acre, it cannot be used to authorize any NWP activity resulting in the loss of greater
than 1/2-acre of waters of the United States, even if compensatory mitigation is
provided that replaces or restores some of the lost waters. However, compensatory
mitigation can and should be used, as necessary, to ensure that an NWP activity
already meeting the established acreage limits also satisfies the no more than minimal
impact requirement for the NWPs.

(h) Permittees may propose the use of mitigation banks, in-lieu fee programs, or
permittee-responsible mitigation. When developing a compensatory mitigation proposal,
the permittee must consider appropriate and practicable options consistent with the
framework at 33 CFR 332.3(b). For activities resulting in the loss of marine or estuarine
resources, permittee-responsible mitigation may be environmentally preferable if there
are no mitigation banks or in-lieu fee programs in the area that have marine or estuarine
credits available for sale or transfer to the permittee. For permittee-responsible
mitigation, the special conditions of the NWP verification must clearly indicate the party
or parties responsible for the implementation and performance of the compensatory
mitigation project, and, if required, its long-term management.

(i) Where certain functions and services of waters of the United States are permanently
adversely affected by a regulated activity, such as discharges of dredged or fill material
into waters of the United States that will convert a forested or scrub-shrub wetland to a
herbaceous wetland in a permanently maintained utility line right-of-way, mitigation may
be required to reduce the adverse environmental effects of the activity to the no more
than minimal level.

24. Safety of Impoundment Structures. To ensure that all impoundment structures are
safely designed, the district engineer may require non-Federal applicants to
demonstrate that the structures comply with established state or federal, dam safety
criteria or have been designed by qualified persons. The district engineer may also
require documentation that the design has been independently reviewed by similarly
qualified persons, and appropriate modifications made to ensure safety.




25. Water Quality. (a) Where the certifying authority (state, authorized tribe, or EPA, as
appropriate) has not previously certified compliance of an NWP with CWA section 401,
a CWA section 401 water quality certification for the proposed discharge must be
obtained or waived (see 33 CFR 330.4(c)). If the permittee cannot comply with all of the
conditions of a water quality certification previously issued by certifying authority for the
issuance of the NWP, then the permittee must obtain a water quality certification or
waiver for the proposed discharge in order for the activity to be authorized by an NWP.

(b) If the NWP activity requires pre-construction notification and the certifying authority
has not previously certified compliance of an NWP with CWA section 401, the proposed
discharge is not authorized by an NWP until water quality certification is obtained or
waived. If the certifying authority issues a water quality certification for the proposed
discharge, the permittee must submit a copy of the certification to the district engineer.
The discharge is not authorized by an NWP until the district engineer has notified the
permittee that the water quality certification requirement has been satisfied by the
issuance of a water quality certification or a waiver.

(c) The district engineer or certifying authority may require additional water quality
management measures to ensure that the authorized activity does not result in more
than minimal degradation of water quality.

26. Coastal Zone Management. In coastal states where an NWP has not previously
received a state coastal zone management consistency concurrence, an individual state
coastal zone management consistency concurrence must be obtained, or a
presumption of concurrence must occur (see 33 CFR 330.4(d)). If the permittee cannot
comply with all of the conditions of a coastal zone management consistency
concurrence previously issued by the state, then the permittee must obtain an individual
coastal zone management consistency concurrence or presumption of concurrence in
order for the activity to be authorized by an NWP. The district engineer or a state may
require additional measures to ensure that the authorized activity is consistent with state
coastal zone management requirements.

27. Regional and Case-By-Case Conditions. The activity must comply with any regional
conditions that may have been added by the Division Engineer (see 33 CFR 330.4(e))
and with any case specific conditions added by the Corps or by the state, Indian Tribe,
or U.S. EPA in its CWA section 401 Water Quality Certification, or by the state in its
Coastal Zone Management Act consistency determination.

28. Use of Multiple Nationwide Permits. The use of more than one NWP for a single and
complete project is authorized, subject to the following restrictions:

(a) If only one of the NWPs used to authorize the single and complete project has a
specified acreage limit, the acreage loss of waters of the United States cannot exceed
the acreage limit of the NWP with the highest specified acreage limit. For example, if a
road crossing over tidal waters is constructed under NWP 14, with associated bank



stabilization authorized by NWP 13, the maximum acreage loss of waters of the United
States for the total project cannot exceed 1/3-acre.

(b) If one or more of the NWPs used to authorize the single and complete project has
specified acreage limits, the acreage loss of waters of the United States authorized by
those NWPs cannot exceed their respective specified acreage limits. For example, if a
commercial development is constructed under NWP 39, and the single and complete
project includes the filling of an upland ditch authorized by NWP 46, the maximum
acreage loss of waters of the United States for the commercial development under
NWP 39 cannot exceed 1/2-acre, and the total acreage loss of waters of United States
due to the NWP 39 and 46 activities cannot exceed 1 acre.

29. Transfer of Nationwide Permit Verifications. If the permittee sells the property
associated with a nationwide permit verification, the permittee may transfer the
nationwide permit verification to the new owner by submitting a letter to the appropriate
Corps district office to validate the transfer. A copy of the nationwide permit verification
must be attached to the letter, and the letter must contain the following statement and
signature:

“When the structures or work authorized by this nationwide permit are still in existence
at the time the property is transferred, the terms and conditions of this nationwide
permit, including any special conditions, will continue to be binding on the new owner(s)
of the property. To validate the transfer of this nationwide permit and the associated
liabilities associated with compliance with its terms and conditions, have the transferee
sign and date below.”

(Transferee)

(Date)

30. Compliance Certification. Each permittee who receives an NWP verification letter
from the Corps must provide a signed certification documenting completion of the
authorized activity and implementation of any required compensatory mitigation. The
success of any required permittee-responsible mitigation, including the achievement of
ecological performance standards, will be addressed separately by the district engineer.
The Corps will provide the permittee the certification document with the NWP
verification letter. The certification document will include:

(a) A statement that the authorized activity was done in accordance with the NWP
authorization, including any general, regional, or activity-specific conditions;



(b) A statement that the implementation of any required compensatory mitigation was
completed in accordance with the permit conditions. If credits from a mitigation bank or
in-lieu fee program are used to satisfy the compensatory mitigation requirements, the
certification must include the documentation required by 33 CFR 332.3(1)(3) to confirm
that the permittee secured the appropriate number and resource type of credits; and

(c) The signature of the permittee certifying the completion of the activity and mitigation.

The completed certification document must be submitted to the district engineer within
30 days of completion of the authorized activity or the implementation of any required
compensatory mitigation, whichever occurs later.

31. Activities Affecting Structures or Works Built by the United States. If an NWP
activity also requires review by, or permission from, the Corps pursuant to 33 U.S.C.
408 because it will alter or temporarily or permanently occupy or use a U.S. Army Corps
of Engineers (USACE) federally authorized Civil Works project (a “USACE project”), the
prospective permittee must submit a pre-construction notification. See paragraph
(b)(10) of general condition 32. An activity that requires section 408 permission and/or
review is not authorized by an NWP until the appropriate Corps office issues the section
408 permission or completes its review to alter, occupy, or use the USACE project, and
the district engineer issues a written NWP verification.

32. Pre-Construction Notification. (a) Timing. Where required by the terms of the NWP,
the prospective permittee must notify the district engineer by submitting a pre-
construction notification (PCN) as early as possible. The district engineer must
determine if the PCN is complete within 30 calendar days of the date of receipt and, if
the PCN is determined to be incomplete, notify the prospective permittee within that 30
day period to request the additional information necessary to make the PCN complete.
The request must specify the information needed to make the PCN complete. As a
general rule, district engineers will request additional information necessary to make the
PCN complete only once. However, if the prospective permittee does not provide all of
the requested information, then the district engineer will notify the prospective permittee
that the PCN is still incomplete and the PCN review process will not commence until all
of the requested information has been received by the district engineer. The prospective
permittee shall not begin the activity until either:

(1) He or she is notified in writing by the district engineer that the activity may proceed
under the NWP with any special conditions imposed by the district or division engineer;
or

(2) 45 calendar days have passed from the district engineer’s receipt of the complete
PCN and the prospective permittee has not received written notice from the district or
division engineer. However, if the permittee was required to notify the Corps pursuant to
general condition 18 that listed species or critical habitat might be affected or are in the
vicinity of the activity, or to notify the Corps pursuant to general condition 20 that the
activity might have the potential to cause effects to historic properties, the permittee



cannot begin the activity until receiving written notification from the Corps that there is
“no effect” on listed species or “no potential to cause effects” on historic properties, or
that any consultation required under Section 7 of the Endangered Species Act (see 33
CFR 330.4(f)) and/or section 106 of the National Historic Preservation Act (see 33 CFR
330.4(g)) has been completed. If the proposed activity requires a written waiver to
exceed specified limits of an NWP, the permittee may not begin the activity until the
district engineer issues the waiver. If the district or division engineer notifies the
permittee in writing that an individual permit is required within 45 calendar days of
receipt of a complete PCN, the permittee cannot begin the activity until an individual
permit has been obtained. Subsequently, the permittee’s right to proceed under the
NWP may be modified, suspended, or revoked only in accordance with the procedure
set forth in 33 CFR 330.5(d)(2).

(b) Contents of Pre-Construction Notification: The PCN must be in writing and include
the following information:

(1) Name, address and telephone numbers of the prospective permittee;
(2) Location of the proposed activity;

(3) Identify the specific NWP or NWP(s) the prospective permittee wants to use to
authorize the proposed activity;

(4) (i) A description of the proposed activity; the activity’s purpose; direct and indirect
adverse environmental effects the activity would cause, including the anticipated
amount of loss of wetlands, other special aquatic sites, and other waters expected to
result from the NWP activity, in acres, linear feet, or other appropriate unit of measure; a
description of any proposed mitigation measures intended to reduce the adverse
environmental effects caused by the proposed activity; and any other NWP(s), regional
general permit(s), or individual permit(s) used or intended to be used to authorize any
part of the proposed project or any related activity, including other separate and distant
crossings for linear projects that require Department of the Army authorization but do
not require pre-construction notification. The description of the proposed activity and
any proposed mitigation measures should be sufficiently detailed to allow the district
engineer to determine that the adverse environmental effects of the activity will be no
more than minimal and to determine the need for compensatory mitigation or other
mitigation measures.

(ii) For linear projects where one or more single and complete crossings require pre-
construction notification, the PCN must include the quantity of anticipated losses of
wetlands, other special aquatic sites, and other waters for each single and complete
crossing of those wetlands, other special aquatic sites, and other waters (including
those single and complete crossings authorized by an NWP but do not require PCNs).
This information will be used by the district engineer to evaluate the cumulative adverse
environmental effects of the proposed linear project, and does not change those non-
PCN NWP activities into NWP PCNs.



(iif) Sketches should be provided when necessary to show that the activity complies
with the terms of the NWP. (Sketches usually clarify the activity and when provided
results in a quicker decision. Sketches should contain sufficient detail to provide an
illustrative description of the proposed activity (e.g., a conceptual plan), but do not need
to be detailed engineering plans);

(5) The PCN must include a delineation of wetlands, other special aquatic sites, and
other waters, such as lakes and ponds, and perennial and intermittent streams, on the
project site. Wetland delineations must be prepared in accordance with the current
method required by the Corps. The permittee may ask the Corps to delineate the
special aquatic sites and other waters on the project site, but there may be a delay if the
Corps does the delineation, especially if the project site is large or contains many
wetlands, other special aquatic sites, and other waters. Furthermore, the 45-day period
will not start until the delineation has been submitted to or completed by the Corps, as
appropriate;

(6) If the proposed activity will result in the loss of greater than 1/10-acre of wetlands or
3/100-acre of stream bed and a PCN is required, the prospective permittee must submit
a statement describing how the mitigation requirement will be satisfied, or explaining
why the adverse environmental effects are no more than minimal and why
compensatory mitigation should not be required. As an alternative, the prospective
permittee may submit a conceptual or detailed mitigation plan.

(7) For non-federal permittees, if any listed species (or species proposed for listing) or
designated critical habitat (or critical habitat proposed for such designation) might be
affected or is in the vicinity of the activity, or if the activity is located in designated critical
habitat (or critical habitat proposed for such designation), the PCN must include the
name(s) of those endangered or threatened species (or species proposed for listing)
that might be affected by the proposed activity or utilize the designated critical habitat
(or critical habitat proposed for such designation) that might be affected by the proposed
activity. For NWP activities that require pre-construction notification, Federal permittees
must provide documentation demonstrating compliance with the Endangered Species
Act;

(8) For non-federal permittees, if the NWP activity might have the potential to cause
effects to a historic property listed on, determined to be eligible for listing on, or
potentially eligible for listing on, the National Register of Historic Places, the PCN must
state which historic property might have the potential to be affected by the proposed
activity or include a vicinity map indicating the location of the historic property. For NWP
activities that require pre-construction notification, Federal permittees must provide
documentation demonstrating compliance with section 106 of the National Historic
Preservation Act;

(9) For an activity that will occur in a component of the National Wild and Scenic River
System, or in a river officially designated by Congress as a “study river” for possible



inclusion in the system while the river is in an official study status, the PCN must identify
the Wild and Scenic River or the “study river” (see general condition 16); and

(10) For an NWP activity that requires permission from, or review by, the Corps
pursuant to 33 U.S.C. 408 because it will alter or temporarily or permanently occupy or
use a U.S. Army Corps of Engineers federally authorized civil works project, the pre-
construction notification must include a statement confirming that the project proponent
has submitted a written request for section 408 permission from, or review by, the Corps
office having jurisdiction over that USACE project.

(c) Form of Pre-Construction Notification: The nationwide permit pre-construction
notification form (Form ENG 6082) should be used for NWP PCNs. A letter containing
the required information may also be used. Applicants may provide electronic files of
PCNs and supporting materials if the district engineer has established tools and
procedures for electronic submittals.

(d) Agency Coordination: (1) The district engineer will consider any comments from
Federal and state agencies concerning the proposed activity’s compliance with the
terms and conditions of the NWPs and the need for mitigation to reduce the activity’s
adverse environmental effects so that they are no more than minimal.

(2) Agency coordination is required for: (i) all NWP activities that require pre-
construction notification and result in the loss of greater than 1/2-acre of waters of the
United States; (ii) NWP 13 activities in excess of 500 linear feet, fills greater than one
cubic yard per running foot, or involve discharges of dredged or fill material into special
aquatic sites; and (iii) NWP 54 activities in excess of 500 linear feet, or that extend into
the waterbody more than 30 feet from the mean low water line in tidal waters or the
ordinary high water mark in the Great Lakes.

(3) When agency coordination is required, the district engineer will immediately provide
(e.g., via e-mail, facsimile transmission, overnight mail, or other expeditious manner) a
copy of the complete PCN to the appropriate Federal or state offices (FWS, state
natural resource or water quality agency, EPA, and, if appropriate, the NMFS). With the
exception of NWP 37, these agencies will have 10 calendar days from the date the
material is transmitted to notify the district engineer via telephone, facsimile
transmission, or e-mail that they intend to provide substantive, site-specific comments.
The comments must explain why the agency believes the adverse environmental effects
will be more than minimal. If so contacted by an agency, the district engineer will wait an
additional 15 calendar days before making a decision on the pre-construction
notification. The district engineer will fully consider agency comments received within
the specified time frame concerning the proposed activity’s compliance with the terms
and conditions of the NWPs, including the need for mitigation to ensure that the net
adverse environmental effects of the proposed activity are no more than minimal. The
district engineer will provide no response to the resource agency, except as provided
below. The district engineer will indicate in the administrative record associated with
each pre-construction notification that the resource agencies’ concerns were



considered. For NWP 37, the emergency watershed protection and rehabilitation activity
may proceed immediately in cases where there is an unacceptable hazard to life or a
significant loss of property or economic hardship will occur. The district engineer will
consider any comments received to decide whether the NWP 37 authorization should
be modified, suspended, or revoked in accordance with the procedures at 33 CFR
330.5.

(4) In cases of where the prospective permittee is not a Federal agency, the district
engineer will provide a response to NMFS within 30 calendar days of receipt of any
Essential Fish Habitat conservation recommendations, as required by section

305(b)(4)(B) of the Magnuson-Stevens Fishery Conservation and Management Act.

(5) Applicants are encouraged to provide the Corps with either electronic files or
multiple copies of pre-construction notifications to expedite agency coordination.

District Engineer’s Decision

1. In reviewing the PCN for the proposed activity, the district engineer will determine
whether the activity authorized by the NWP will result in more than minimal individual or
cumulative adverse environmental effects or may be contrary to the public interest. If a
project proponent requests authorization by a specific NWP, the district engineer should
issue the NWP verification for that activity if it meets the terms and conditions of that
NWP, unless he or she determines, after considering mitigation, that the proposed
activity will result in more than minimal individual and cumulative adverse effects on the
aquatic environment and other aspects of the public interest and exercises discretionary
authority to require an individual permit for the proposed activity. For a linear project,
this determination will include an evaluation of the single and complete crossings of
waters of the United States that require PCNs to determine whether they individually
satisfy the terms and conditions of the NWP(s), as well as the cumulative effects caused
by all of the crossings of waters of the United States authorized by an NWP. If an
applicant requests a waiver of an applicable limit, as provided for in NWPs 13, 36, or 54,
the district engineer will only grant the waiver upon a written determination that the
NWP activity will result in only minimal individual and cumulative adverse environmental
effects.

2. When making minimal adverse environmental effects determinations the district
engineer will consider the direct and indirect effects caused by the NWP activity. He or
she will also consider the cumulative adverse environmental effects caused by activities
authorized by an NWP and whether those cumulative adverse environmental effects are
no more than minimal. The district engineer will also consider site specific factors, such
as the environmental setting in the vicinity of the NWP activity, the type of resource that
will be affected by the NWP activity, the functions provided by the aquatic resources
that will be affected by the NWP activity, the degree or magnitude to which the aquatic
resources perform those functions, the extent that aquatic resource functions will be lost
as a result of the NWP activity (e.g., partial or complete loss), the duration of the
adverse effects (temporary or permanent), the importance of the aquatic resource



functions to the region (e.g., watershed or ecoregion), and mitigation required by the
district engineer. If an appropriate functional or condition assessment method is
available and practicable to use, that assessment method may be used by the district
engineer to assist in the minimal adverse environmental effects determination. The
district engineer may add case-specific special conditions to the NWP authorization to
address site-specific environmental concerns.

3. If the proposed activity requires a PCN and will result in a loss of greater than 1/10-
acre of wetlands or 3/100-acre of stream bed, the prospective permittee should submit a
mitigation proposal with the PCN. Applicants may also propose compensatory mitigation
for NWP activities with smaller impacts, or for impacts to other types of waters. The
district engineer will consider any proposed compensatory mitigation or other mitigation
measures the applicant has included in the proposal in determining whether the net
adverse environmental effects of the proposed activity are no more than minimal. The
compensatory mitigation proposal may be either conceptual or detailed. If the district
engineer determines that the activity complies with the terms and conditions of the NWP
and that the adverse environmental effects are no more than minimal, after considering
mitigation, the district engineer will notify the permittee and include any activity-specific
conditions in the NWP verification the district engineer deems necessary. Conditions for
compensatory mitigation requirements must comply with the appropriate provisions at
33 CFR 332.3(k). The district engineer must approve the final mitigation plan before the
permittee commences work in waters of the United States, unless the district engineer
determines that prior approval of the final mitigation plan is not practicable or not
necessary to ensure timely completion of the required compensatory mitigation. If the
prospective permittee elects to submit a compensatory mitigation plan with the PCN, the
district engineer will expeditiously review the proposed compensatory mitigation plan.
The district engineer must review the proposed compensatory mitigation plan within 45
calendar days of receiving a complete PCN and determine whether the proposed
mitigation would ensure that the NWP activity results in no more than minimal adverse
environmental effects. If the net adverse environmental effects of the NWP activity (after
consideration of the mitigation proposal) are determined by the district engineer to be no
more than minimal, the district engineer will provide a timely written response to the
applicant. The response will state that the NWP activity can proceed under the terms
and conditions of the NWP, including any activity-specific conditions added to the NWP
authorization by the district engineer.

4. If the district engineer determines that the adverse environmental effects of the
proposed activity are more than minimal, then the district engineer will notify the
applicant either: (a) that the activity does not qualify for authorization under the NWP
and instruct the applicant on the procedures to seek authorization under an individual
permit; (b) that the activity is authorized under the NWP subject to the applicant’s
submission of a mitigation plan that would reduce the adverse environmental effects so
that they are no more than minimal; or (c) that the activity is authorized under the NWP
with specific modifications or conditions. Where the district engineer determines that
mitigation is required to ensure no more than minimal adverse environmental effects,
the activity will be authorized within the 45-day PCN period (unless additional time is



required to comply with general conditions 18, 20, and/or 31), with activity-specific
conditions that state the mitigation requirements. The authorization will include the
necessary conceptual or detailed mitigation plan or a requirement that the applicant
submit a mitigation plan that would reduce the adverse environmental effects so that
they are no more than minimal. When compensatory mitigation is required, no work in
waters of the United States may occur until the district engineer has approved a specific
mitigation plan or has determined that prior approval of a final mitigation plan is not
practicable or not necessary to ensure timely completion of the required compensatory
mitigation.

Further Information

1. District engineers have authority to determine if an activity complies with the terms
and conditions of an NWP.

2. NWPs do not obviate the need to obtain other federal, state, or local permits,
approvals, or authorizations required by law.

3. NWPs do not grant any property rights or exclusive privileges.
4. NWPs do not authorize any injury to the property or rights of others.

5. NWPs do not authorize interference with any existing or proposed Federal project
(see general condition 31).

Nationwide Permit Definitions
Best management practices (BMPs): Policies, practices, procedures, or structures

implemented to mitigate the adverse environmental effects on surface water quality
resulting from development. BMPs are categorized as structural or non-structural.

Compensatory mitigation: The restoration (re-establishment or rehabilitation),
establishment (creation), enhancement, and/or in certain circumstances preservation of
aquatic resources for the purposes of offsetting unavoidable adverse impacts which
remain after all appropriate and practicable avoidance and minimization has been
achieved.

Currently serviceable: Useable as is or with some maintenance, but not so degraded as
to essentially require reconstruction.

Direct effects: Effects that are caused by the activity and occur at the same time and
place.

Discharge: The term “discharge” means any discharge of dredged or fill material into
waters of the United States.



Ecological reference: A model used to plan and design an aquatic habitat and riparian
area restoration, enhancement, or establishment activity under NWP 27. An ecological
reference may be based on the structure, functions, and dynamics of an aquatic habitat
type or a riparian area type that currently exists in the region where the proposed NWP
27 activity is located. Alternatively, an ecological reference may be based on a
conceptual model for the aquatic habitat type or riparian area type to be restored,
enhanced, or established as a result of the proposed NWP 27 activity. An ecological
reference takes into account the range of variation of the aquatic habitat type or riparian
area type in the region.

Enhancement: The manipulation of the physical, chemical, or biological characteristics
of an aquatic resource to heighten, intensify, or improve a specific aquatic resource
function(s). Enhancement results in the gain of selected aquatic resource function(s),
but may also lead to a decline in other aquatic resource function(s). Enhancement does
not result in a gain in aquatic resource area.

Establishment (creation): The manipulation of the physical, chemical, or biological
characteristics present to develop an aquatic resource that did not previously exist at an
upland site. Establishment results in a gain in aquatic resource area.

High Tide Line: The line of intersection of the land with the water’s surface at the
maximum height reached by a rising tide. The high tide line may be determined, in the
absence of actual data, by a line of oil or scum along shore objects, a more or less
continuous deposit of fine shell or debris on the foreshore or berm, other physical
markings or characteristics, vegetation lines, tidal gages, or other suitable means that
delineate the general height reached by a rising tide. The line encompasses spring high
tides and other high tides that occur with periodic frequency but does not include storm
surges in which there is a departure from the normal or predicted reach of the tide due
to the piling up of water against a coast by strong winds such as those accompanying a
hurricane or other intense storm.

Historic Property: Any prehistoric or historic district, site (including archaeological site),
building, structure, or other object included in, or eligible for inclusion in, the National
Register of Historic Places maintained by the Secretary of the Interior. This term
includes artifacts, records, and remains that are related to and located within such
properties. The term includes properties of traditional religious and cultural importance
to an Indian tribe or Native Hawaiian organization and that meet the National Register
criteria (36 CFR part 60).

Independent utility: A test to determine what constitutes a single and complete non-
linear project in the Corps Regulatory Program. A project is considered to have
independent utility if it would be constructed absent the construction of other projects in
the project area. Portions of a multi-phase project that depend upon other phases of the
project do not have independent utility. Phases of a project that would be constructed
even if the other phases were not built can be considered as separate single and
complete projects with independent utility.




Indirect effects: Effects that are caused by the activity and are later in time or farther
removed in distance, but are still reasonably foreseeable.

Loss of waters of the United States: Waters of the United States that are permanently
adversely affected by filling, flooding, excavation, or drainage because of the regulated
activity. The loss of stream bed includes the acres of stream bed that are permanently
adversely affected by filling or excavation because of the regulated activity. Permanent
adverse effects include permanent discharges of dredged or fill material that change an
aquatic area to dry land, increase the bottom elevation of a waterbody, or change the
use of a waterbody. The acreage of loss of waters of the United States is a threshold
measurement of the impact to jurisdictional waters or wetlands for determining whether
a project may qualify for an NWP; it is not a net threshold that is calculated after
considering compensatory mitigation that may be used to offset losses of aquatic
functions and services. Waters of the United States temporarily filled, flooded,
excavated, or drained, but restored to pre-construction contours and elevations after
construction, are not included in the measurement of loss of waters of the United
States. Impacts resulting from activities that do not require Department of the Army
authorization, such as activities eligible for exemptions under section 404(f) of the Clean
Water Act, are not considered when calculating the loss of waters of the United States.

Navigable waters: Waters subject to section 10 of the Rivers and Harbors Act of 1899.
These waters are defined at 33 CFR part 329.

Non-tidal wetland: A non-tidal wetland is a wetland that is not subject to the ebb and
flow of tidal waters. Non-tidal wetlands contiguous to tidal waters are located landward
of the high tide line (i.e., spring high tide line).

Open water: For purposes of the NWPs, an open water is any area that in a year with
normal patterns of precipitation has water flowing or standing above ground to the
extent that an ordinary high water mark can be determined. Aquatic vegetation within
the area of flowing or standing water is either non-emergent, sparse, or absent.
Vegetated shallows are considered to be open waters. Examples of “open waters”
include rivers, streams, lakes, and ponds.

Ordinary High Water Mark: The term ordinary high water mark means that line on the
shore established by the fluctuations of water and indicated by physical characteristics
such as a clear, natural line impressed on the bank, shelving, changes in the character
of soil, destruction of terrestrial vegetation, the presence of litter and debris, or other
appropriate means that consider the characteristics of the surrounding areas.

Perennial stream: A perennial stream has surface water flowing continuously year-
round during a typical year.

Practicable: Available and capable of being done after taking into consideration cost,
existing technology, and logistics in light of overall project purposes.



Pre-construction notification: A request submitted by the project proponent to the Corps
for confirmation that a particular activity is authorized by nationwide permit. The request
may be a permit application, letter, or similar document that includes information about
the proposed work and its anticipated environmental effects. Pre-construction
notification may be required by the terms and conditions of a nationwide permit, or by
regional conditions. A pre-construction notification may be voluntarily submitted in cases
where pre-construction notification is not required and the project proponent wants
confirmation that the activity is authorized by nationwide permit.

Preservation: The removal of a threat to, or preventing the decline of, aquatic resources
by an action in or near those aquatic resources. This term includes activities commonly
associated with the protection and maintenance of aquatic resources through the
implementation of appropriate legal and physical mechanisms. Preservation does not
result in a gain of aquatic resource area or functions.

Re-establishment: The manipulation of the physical, chemical, or biological
characteristics of a site with the goal of returning natural/historic functions to a former
aquatic resource. Re-establishment results in rebuilding a former aquatic resource and
results in a gain in aquatic resource area and functions.

Rehabilitation: The manipulation of the physical, chemical, or biological characteristics
of a site with the goal of repairing natural/historic functions to a degraded aquatic
resource. Rehabilitation results in a gain in aquatic resource function, but does not
result in a gain in aquatic resource area.

Restoration: The manipulation of the physical, chemical, or biological characteristics of
a site with the goal of returning natural/historic functions to a former or degraded aquatic
resource. For the purpose of tracking net gains in aquatic resource area, restoration is
divided into two categories: re-establishment and rehabilitation.

Riffle and pool complex: Riffle and pool complexes are special aquatic sites under the
404(b)(1) Guidelines. Riffle and pool complexes sometimes characterize steep gradient
sections of streams. Such stream sections are recognizable by their hydraulic
characteristics. The rapid movement of water over a course substrate in riffles results in
a rough flow, a turbulent surface, and high dissolved oxygen levels in the water. Pools
are deeper areas associated with riffles. A slower stream velocity, a streaming flow, a
smooth surface, and a finer substrate characterize pools.

Riparian areas: Riparian areas are lands next to streams, lakes, and estuarine-marine
shorelines. Riparian areas are transitional between terrestrial and aquatic ecosystems,
through which surface and subsurface hydrology connects riverine, lacustrine,
estuarine, and marine waters with their adjacent wetlands, non-wetland waters, or
uplands. Riparian areas provide a variety of ecological functions and services and help
improve or maintain local water quality. (See general condition 23.)




Shellfish seeding: The placement of shellfish seed and/or suitable substrate to increase
shellfish production. Shellfish seed consists of immature individual shellfish or individual
shellfish attached to shells or shell fragments (i.e., spat on shell). Suitable substrate
may consist of shellfish shells, shell fragments, or other appropriate materials placed
into waters for shellfish habitat.

Single and complete linear project: A linear project is a project constructed for the
purpose of getting people, goods, or services from a point of origin to a terminal point,
which often involves multiple crossings of one or more waterbodies at separate and
distant locations. The term “single and complete project” is defined as that portion of the
total linear project proposed or accomplished by one owner/developer or partnership or
other association of owners/developers that includes all crossings of a single water of
the United States (i.e., a single waterbody) at a specific location. For linear projects
crossing a single or multiple waterbodies several times at separate and distant
locations, each crossing is considered a single and complete project for purposes of
NWP authorization. However, individual channels in a braided stream or river, or
individual arms of a large, irregularly shaped wetland or lake, etc., are not separate
waterbodies, and crossings of such features cannot be considered separately.

Single and complete non-linear project: For non-linear projects, the term “single and
complete project” is defined at 33 CFR 330.2(i) as the total project proposed or
accomplished by one owner/developer or partnership or other association of
owners/developers. A single and complete non-linear project must have independent
utility (see definition of “independent utility”). Single and complete non-linear projects
may not be “piecemealed” to avoid the limits in an NWP authorization.

Stormwater management: Stormwater management is the mechanism for controlling
stormwater runoff for the purposes of reducing downstream erosion, water quality
degradation, and flooding and mitigating the adverse effects of changes in land use on
the aquatic environment.

Stormwater management facilities: Stormwater management facilities are those
facilities, including but not limited to, stormwater retention and detention ponds and best
management practices, which retain water for a period of time to control runoff and/or
improve the quality (i.e., by reducing the concentration of nutrients, sediments,
hazardous substances and other pollutants) of stormwater runoff.

Stream bed: The substrate of the stream channel between the ordinary high water
marks. The substrate may be bedrock or inorganic particles that range in size from clay
to boulders. Wetlands contiguous to the stream bed, but outside of the ordinary high
water marks, are not considered part of the stream bed.

Stream channelization: The manipulation of a stream’s course, condition, capacity, or
location that causes more than minimal interruption of normal stream processes. A
channelized jurisdictional stream remains a water of the United States.



Structure: An object that is arranged in a definite pattern of organization. Examples of
structures include, without limitation, any pier, boat dock, boat ramp, wharf, dolphin,
weir, boom, breakwater, bulkhead, revetment, riprap, jetty, artificial island, artificial reef,
permanent mooring structure, power transmission line, permanently moored floating
vessel, piling, aid to navigation, or any other manmade obstacle or obstruction.

Tidal wetland: A tidal wetland is a jurisdictional wetland that is inundated by tidal waters.
Tidal waters rise and fall in a predictable and measurable rhythm or cycle due to the
gravitational pulls of the moon and sun. Tidal waters end where the rise and fall of the
water surface can no longer be practically measured in a predictable rhythm due to
masking by other waters, wind, or other effects. Tidal wetlands are located channelward
of the high tide line.

Tribal lands: Any lands title to which is either: 1) held in trust by the United States for
the benefit of any Indian tribe or individual; or 2) held by any Indian tribe or individual
subject to restrictions by the United States against alienation.

Tribal rights: Those rights legally accruing to a tribe or tribes by virtue of inherent
sovereign authority, unextinguished aboriginal title, treaty, statute, judicial decisions,
executive order or agreement, and that give rise to legally enforceable remedies.

Vegetated shallows: Vegetated shallows are special aquatic sites under the 404(b)(1)
Guidelines. They are areas that are permanently inundated and under normal
circumstances have rooted aquatic vegetation, such as seagrasses in marine and
estuarine systems and a variety of vascular rooted plants in freshwater systems.

Waterbody: For purposes of the NWPs, a waterbody is a “water of the United States.” If
a wetland is adjacent to a waterbody determined to be a water of the United States, that
waterbody and any adjacent wetlands are considered together as a single aquatic unit
(see 33 CFR 328.4(c)(2)).



DEPARTMENT OF THE ARMY
CORPS OF ENGINEERS, CHARLESTON DISTRICT
69A HAGOOD AVENUE
CHARLESTON, SOUTH CAROLINA 29403-5107

FINAL REGIONAL CONDITIONS FOR THE 2021 NATIONWIDE
PERMITS IN CHARLESTON DISTRICT (SAC)

Effective Date for Modified Regional Conditions for 16 NWPs: January 19, 2022
Effective Date for Regional Conditions for 41 NWPs: February 25, 2022
Expiration Date for Regional Conditions for All NWPs: March 14, 2026

This Regional Condition document supersedes all prior Regional Condition
documents for the Charleston District.

A. BACKGROUND/APPLICABILITY

1. The following regional conditions have been approved by the Division Engineer
for the South Atlantic Division (SAD) for use in the Charleston District (SAC) for
the following Nationwide Permits (NWPs):

a. The NWPs published in the January 13, 2021 Federal Register (86 FR 2744)
announcing the reissuance of twelve (12) existing NWPs (that is, NWPs 12,
21, 29, 39, 40, 42, 43, 44, 48, 50, 51, and 52) and issuance of four (4) new
NWPs (that is, NWPs 55, 56, 57, and 58), as well as the reissuance of NWP
general conditions and definitions with some modifications. These 16 NWPs
were effective on March 15, 2021 and will expire on March 14, 2026; and

b. The NWPs published in the December 27, 2021 Federal Regqister (86 FR
73522) announcing the reissuance of the remaining unmodified forty (40)
existing NWPs (that is, N\WPs 1, 2, 3,4,5,6,7, 8,9, 10, 11, 13, 14, 15, 16,
17,18, 19, 20, 22, 23, 24, 25, 27, 28, 30, 31, 32, 33, 34, 35, 36, 37, 38, 41,
45, 46, 49, 53, and 54) and issuance of one (1) new NWP (that is, NWP 59).
At this time, NWPs 26 and 47 are reserved. These 41 NWPs will be effective
as of February 25, 2022 and will expire on March 14, 2026.

2. Status of Activities Under Prior NWWPs and/or Regional Conditions.

i. 16 NWPs: The modified regional conditions that were issued on January 19,
2022 and are incorporated in this document supersede the previous regional
conditions that were approved for the 16 NWPs that went into effect on March
15, 2021, except for the following scenarios:

1. NWP verification letters for one or more of the 16 NWPs that were issued
prior to January 19, 2022; or
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2. NWP activities that do not require a pre-construction notification (PCN)",
are covered by one or more of the 16 NWPs, and have either
commenced, are under contract to commence, or have been completed
prior to January 19, 2022.

40 NWPs: For information about whether an activity can continue under the
2017 versions of the 40 existing NWPs (for example, the status of prior permit
verifications and pre-construction notifications) and, accordingly, the 2017
Regional Conditions, see the discussion in the Reissuance and Modification
of Nationwide Permits at 86 FR 73522 in Section |.D. on page 73525 or
contact the Charleston District Regulatory Office directly.

3. The following regional conditions will provide additional protection for the aquatic

environment that is necessary to ensure that the NWPs authorize only those
activities with no more than minimal adverse environmental effects.

4. As specified, under NWP General Condition 27, Regional and Case-By-Case

Conditions: The activity must comply with any regional conditions that may have
been added by the Division Engineer (see 33 CFR 330.4(e)) and with any case-
specific conditions added by the Corps or by the state, Indian Tribe, or U.S. EPA
in its Section 401 Water Quality Certification, or by the state in its Coastal Zone
Management Act consistency determination.

B. EXCLUDED WATERS AND/OR AREAS

Not applicable.

C. REGIONAL CONDITIONS APPLICABLE TO ALL NWPs

1.

Use of nationwide permits does not preclude requirements to obtain all other
applicable Federal, State, county, and local government authorizations.

NWP activities are not authorized in areas known or suspected to have sediment
contamination, with the exception of the following: (1) activities authorized by
NWP 38; (2) activities authorized by NWP 53 when used in combination with
NWP 38; (3) sediment sampling for dredging projects authorized by NWP 6; and
(4) activities authorized by NWP 20.

For all proposed activities, both temporary and permanent, that would be located
within a FEMA designated floodway, the prospective permittee must submit a
PCN to the District Engineer in accordance with General Condition 32.

" The acronym “PCN” used throughout this document refers to Pre-Construction Notification, as defined in
NWP General Condition 32.
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4. For all NWPs, the prospective permittee must submit a PCN to the District
Engineer in accordance with General Conditions 31 and 32, for any activity that
would be located in or adjacent to an authorized USACE Civil Works project,
including Federal Navigation projects:

a. USACE Civil Works projects: Buck Creek in Horry County, Eagle Creek in
Dorchester County, Kingstree Branch in Williamsburg County, Sawmill
Branch in Berkeley and Dorchester Counties, Scotts Creek in Newberry
County, Socastee Creek in Horry County and Turkey Creek in Sumter
County, Wilson Branch in Chesterfield County, Edisto River in Orangeburg
and Dorchester Counties, North Edisto River in Aitken and Orangeburg
Counties, Folly Beach in Charleston County, Hunting Island Beach, waste
water treatment plant and water line in Beaufort County, Myrtle Beach in
Georgetown and Horry County, Pawleys Island Beach in Georgetown County,
Edisto Island Beach in Charleston County, Crab Bank in Charleston
County, Morris Island Lighthouse in Charleston County, Miller Corner
Disposal area Phragmites Control in Georgetown County, Cape Marsh
Management area (Santee Coastal Reserve) in Charleston County, Murphy
Island in Charleston County, Pocotaligo River and Swamp in Clarendon and
Sumter Counties, Pinopolis Dam in Berkeley County, Battery Pringle in
Charleston County, Castle Pinckney in Charleston County, Pompion Hill
Chapel along the Cooper River in Berkeley County, Drayton Hall in
Charleston County, Indian Bluff in Orangeburg County, Singleton Swash at
Shore Drive in Horry County, Turkey Creek Bridge at Pineview Drive in
Lancaster, Big Dutchman Creek Bridge at West Oak Drive in Rock Hill, SC,
Calabash Branch Bridge at Tom Joye Road in Clover, Blue Branch Bridge at
Fortanberry Road in Gaffney, Glenn Creek Bridge at Sulphur Springs Road in
Spartanburg County, Cow Castle Creek (Bowman) in Orangeburg County,
Cowpen Swamp at Simpson Creek in Horry County, Crabtree Swamp in
Horry County, Saluda River (North, South, and Middle Fork) in Greenville
County, Shot Pouch Creek in Sumter County, Simpson Creek in Horry
County, and Todd Swamp in Horry County.

b. Defined Federal Navigation projects: Ashley River (0.5 miles east of Hwy 7
bridge downstream to the Atlantic Intracoastal Waterway (AIWW)), Atlantic
Intracoastal Waterway ((AIWW) GA/SC line to SC/NC line), Brookgreen
Garden Canal, Calabash Creek, Charleston Harbor (including the Cooper
River, Town Creek, Shem Creek to Coleman Blvd and Mount Pleasant
Channel), Folly River, Georgetown Harbor (Winyah Bay, Sampit River and
Bypass Channel), Jeremy Creek, Little River Inlet, Murrells Inlet (Main Creek),
Port Royal Harbor, Shipyard River, Savannah River (Below Augusta) and
Town Creek McClellanville (i.e., Five Fathoms Creek, AIWW to Bulls Bay).

c. Undefined Federal Navigation projects: Adams Creek, Archers Creek
(From intersection with Beaufort River for 2 miles), Edisto River (River mile
0.00 to 175.0), Great Pee Dee River (Waccamaw River via Bull Creek then to
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Smith Mills, then to Cheraw), Lynches River/Clark Creek (Clark Creek to
Lynches River, River Mile 0.0 to 56.0), Mingo Creek (to Hemmingway Bridge),
Salkehatchie River (5 miles above Toby’s Bluff to Hickory Hill, River mile 20.4
to 62.3), Santee River (Closed to navigation at mile 87 (Santee Dam)),
Waccamaw River (river mile 0.0 to 90 (state line)), Wateree River (Mouth to
Camden), and Village Creek (Morgan River to Porpoise Fish Co., 2.2 miles).

5. For all proposed activities that would be located in or adjacent to an authorized

Federal Navigation project, as referenced in Regional Condition C.4.b, the
project drawings must include the following information: (1) State Plane
Coordinates (NAD 1983) for a minimum of two corners of each structure or fill
where it is closest to the Federal channel; (2) the distance from the watermost
edge of the proposed structure or fill to the nearest edge of the Federal channel;
and (3) Mean Low Water line and the Mean High Water line.

For all NWPs requiring a PCN and when the activity involves the discharge of
dredged or fill material into waters of the U.S. associated with mechanized land
clearing that results in the permanent conversion of forested or scrub-shrub
wetlands to herbaceous wetlands, the PCN should include the following
information: (1) a written description and/or drawings of the proposed conversion
activity and (2) acreage of the permanent conversion.

D. REGIONAL CONDITIONS APPLICABLE TO SPECIFIC NWPs

1.

For NWP 3, paragraph (a) activities, the prospective permittee must submit a
PCN to the District Engineer in accordance with General Condition #32 for the
repair, rehabilitation or replacement of existing utility lines, which include electric
lines and/or telecommunication lines, constructed over navigable waters of the
United States (i.e., Section 10 waters), and existing utility lines, electric lines,
telecommunication lines and/or pipelines routed in or under navigable waters of
the United States (i.e., Section 10 waters), even if no discharge of dredged or fill
material occurs.

For NWP 3, the prospective permittee must submit a PCN to the District
Engineer in accordance with General Condition 32, for maintenance activities
related to stormwater management that would occur in tidal waters, including
tidal wetlands.

For NWPs 3, 11, 12, 13, 14, 15, 20, 22, 33, 57, 58, and 59, temporary structures,
fills, and/or work, including the use of temporary mats, are authorized for the
minimum amount of time necessary to accomplish the work, which shall not
exceed a period of 180 days without additional Corps approval. However,
temporary sidecast material authorized by NWPs 12, 57, or 58 cannot ever
exceed a period of 180 days. The temporary structures, fills, and/or work,
including the use of temporary mats, shall be removed as soon as the work is
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10.

complete and the disturbed areas be restored to pre-construction contours and
conditions. The temporary mats include timber mats, metal, synthetic and/or
artificial mats, or other materials that may serve the purpose of mats.

For NWPs 3, 11, 12, 13, 14, 15, 20, 22, 33, 57, 58 and 59 that require PCNs and
when the activity involves temporary structures, fills, and/or work, including the
use of temporary mats, the PCN should include the following information: (1) a
written description and/or drawings of the proposed temporary activities that will
be used during project construction; (2) the timeframe that the proposed
temporary activities will be in place; and (3) specifications of how pre-
construction contours will be re-established and verified after construction.
Temporary mats include timber mats, metal, synthetic and/or artificial mats, or
other materials that may serve the purpose of mats.

For NWPs 7, 12, 14, 16, 17, 21, 29, 31, 35, 39, 40, 42, 43, 44, 49, 50, 51, 52, 57
and 58 in accordance with General Condition 22(a) and for NWPs 3, 8, 10, 13,
15, 18, 19, 22, 23, 25, 27, 28, 30, 33, 34, 36, 37, 38 and 54, in accordance with
General Condition 22(b), the ACE Basin National Estuarine Research Reserve
and the North Inlet Winyah Bay National Estuarine Research Reserve are
Designated Critical Resource Waters. Activities described in the NWPs listed
herein are subject to the limitations and/or PCN requirements listed in General
Condition 22 (a) and (b).

For NWPs 7 and 58 activities that involve intake structures, the associated intake
structure must be screened to prevent entrainment of juvenile and larval
organisms, and the inflow velocity of the associated intake structures cannot
exceed 0.5 feet/second.

For NWPs 12, 57 and 58 activities that involve horizontal directional drilling
beneath navigable waters of the United States (i.e., Section 10 waters), the PCN
should include a proposed remediation plan (i.e., frac-out plan).

For NWPs 12, 14, 29, 39, 46, 51, 52, 57 and 58 activities that involve crossings,
all culverts must be adequately sized to maintain flow. For these activities that
require submittal of a PCN, the PCN should include the minimum size of and
number of culvert/pipes that are proposed.

For NWPs 12, 14, 18, 43, 51, 57 and 58, the prospective permittee must submit a
PCN to the District Engineer in accordance with General Condition #32, for
activities that involve the loss of greater than 0.005 acre of stream bed.

For NWPs 12, 14, 18, 21, 29, 39, 40, 42, 43, 44, 50, 51, 52, 57, 58 and 59,
activities that involve the loss of greater than 0.005 acre of stream bed,
compensatory mitigation will be required and the PCN should include a
compensatory mitigation plan.
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11.For NWPs 12, 14, 18, 21, 27, 29, 39, 40, 42, 43, 44, 50, 51, 52, 57, 58, and 59,
the discharge cannot cause the loss of greater than 0.05 acre of stream bed.

12.For NWPs 29 and 39, the discharges of dredged or fill material for the
construction of stormwater management facilities in perennial streams are not
authorized.

13.For NWP 33, the prospective permittee must submit a PCN to the District
Engineer, in accordance with General Condition #32, for temporary construction,
access, and dewatering activities that impact greater than 0.1 acre of non-tidal
waters of the United States, including wetlands. In addition, the PCN should
include a restoration plan.

14.For existing NWP 48 activities that involve changing from bottom culture to
floating or suspended culture OR proposed NWP 48 activities that involve
floating or suspended culture, the prospective permittee must submit a PCN to
the District Engineer in accordance with General Condition #32.

15.For proposed NWP 48 activities involving floating or suspended culture and/or
proposed NWPs 55 and 56 activities that will occur adjacent to property that is
not owned by the prospective permittee, the PCN should include the following
information:

a. A map or depiction that shows the adjacent property(ies) and adjacent
property owners’ contact information. Note: This information may be obtained
online from the applicable county’s tax information pages.

b. A signed letter(s) of “no objection” to the proposed mariculture activity from
each of the adjacent property owner(s). Each letter shall include the name,
mailing address, property address, property Tax Map Parcel (TMS) number,
and signature of the property owner. Or, if the prospective permittee is unable
to obtain a letter(s) of "no objection", the Corps will notify the adjacent
property owner(s) of the proposed project by letter wherein the adjacent
property owner will be given 15 days to provide comments.

16. For NWP 53, the PCN should include a Tier | evaluation, in accordance with the
Inland Testing Manual, for the project area immediately upstream of the low-
head dam. If the Tier | evaluation indicates contaminated sediments are present,
a Tier Il evaluation may be required.

17.The prospective permittee is advised of the following for activities under any
NWP for which (1) the 401 Water Quality Certifications (WQC) were denied (see
F.1.a), and/or (2) activities under the NWP were found to be inconsistent with the
S.C. Coastal Zone Management Program and, therefore, concurrence with the
Coastal Zone Consistency determination was denied (see F.2.a), and/or (3) the
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proposed activity is located in one of the “Critical Areas” of the Coastal Zone (see
F.3):

a. For NWPs 12, 14, 16, 17, 21, 23, 29, 34, 39, 44, 46, 49, 50, 54, 57, 58 and 59
where WQC was denied, the prospective permittee should provide to the
Corps a copy of the Individual WQC or evidence demonstrating a waiver was
granted.

b. For NWPs 12, 14, 16, 17, 21, 23, 24, 29, 34, 35, 39, 42, 44, 46, 49, 50, 51,
55, 56, 57, 58 and 59 where concurrence with the Coastal Zone Consistency
was denied, the prospective permittee should provide to the Corps a copy of
the Individual CZC Concurrence or presumed concurrence for the proposed
activity.

c. For all NWPs in any of the “Critical Areas” of the Coastal Zone, an Individual
Critical Area permit is required (see F.3). Therefore, the prospective permittee
should provide a copy of the Individual Critical Area permit to the Corps for
the proposed activity.

Note: For WQC conditions on activities under NWPs 43, 51, and 52, see F.1.b.
For Coastal Zone Consistency conditions on activities under NWPs 43 and 52,
see F.2.b.

18. For NWPs 12, 57 and 58, the prospective permittee must submit a PCN to the
District Engineer in accordance with General Condition 32 if the activity involves
the discharge of dredged or fill material into waters of the U.S. associated with
mechanized land clearing that results in the permanent conversion of forested or
scrub-shrub wetlands to herbaceous wetlands for a maintained right-of-way.

E. ACTIVITY SPECIFIC REGIONAL CONDITIONS
Not applicable.

F. SECTION 401 WATER QUALITY CERTIFICATION (WQC) AND/OR COASTAL
ZONE MANAGEMENT ACT (CZMA) CONSISTENCY DETERMINATION
SUMMARY AND APPLICABLE CONDITIONS
1. Water Quality Certification (WQC)

a. WQC Denied
The Water Quality Certifications (WQC) for the following NWPs are denied;
therefore, an Individual WQC, or evidence demonstrating a waiver was

granted, from the South Carolina Department of Health and Environmental
Control (SCDHEC) will be required for authorization under these NWPs:
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NWPs 12, 14, 16, 17, 21, 23, 29, 34, 39, 44, 46, 49, 50, 54, 57, 58 and 59.
b. WQC Granted With Conditions

The following WQC Conditions, as stated in the SCDHEC’s Notice of
Department Decision dated November 25, 2020, are also considered 2021
NWP Regional Conditions:

i. For NWP 43, “Activities authorized by this certification are limited to
maintenance of existing facilities, such as stormwater ponds, detention and
retention basins, water control structures, outfall structures, emergency
spillways, and existing ponds, that are proposed for use as water quantity or
volume control. This NWP cannot be used for existing ponds that are
proposed to be converted into water quality treatment facilities, such as
sediment basins, sediment traps, or other similar structures.”

ii. For NWP 51, “This NWP is not certified for activities that cause the loss of
more than 300 linear feet of stream bed.”

iii. For NWP 52, “This NWP is not certified for activities that cause the loss of
more than 300 linear feet of stream bed.”

c. WQC Granted Without Conditions

The WQCs for NWPs 3, 4, 5,6, 7, 13, 15, 18, 19, 20, 22, 25, 27, 30, 31, 32,
33, 36, 37, 38, 40, 41, 42, 45, 48 and 53 were granted without conditions.

d. No WQC Required
NWPs 1, 2, 8, 9, 10, 11, 24, 28, 35, 55 and 56 do not require WQCs.

2. Coastal Zone Consistency (CZC)
a. CZC Concurrence Denied
The following NWPs were found to be inconsistent with the S.C. Coastal Zone
Management Program; thus, the CZC concurrence is denied and an
Individual CZC concurrence, or presumed concurrence for the proposed

activity, will be required for these NWPs:

NWPs 12, 14, 16, 17, 21, 23, 24, 29, 34, 35, 39, 42, 44, 46, 49, 50, 51, 54,
55, 56, 57, 58 and 59.

b. CZC Concurrence Granted With Conditions
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The following CZC Conditions, as stated in the SCDHEC’s Notice of
Department Decision dated November 25, 2020, are also considered 2021
NWP Regional Conditions:

i. For NWP 43, “Activities authorized by this certification are limited to
maintenance of existing facilities, such as stormwater ponds, detention and
retention basins, water control structures, outfall structures, emergency
spillways, and existing ponds that are proposed for use as water quantity or
volume control. This NWP cannot be used for existing ponds that are
proposed to be converted into water quality treatment facilities such as
sediment basins, sediment traps, or other similar structures.”

ii. For NWP 52, “This NWP is not certified for activities that cause the loss of
more than 300 linear feet of stream bed.”

c. CZC Concurrence Granted Without Conditions

The CZCs for NWPs 1, 2, 3,4,5,6,7,8, 9,10, 11, 13, 15, 18, 19, 20, 22, 25,
27, 28, 30, 31, 32, 33, 36, 37, 38, 40, 41, 45, 48 and 53 were granted without
conditions.

d. No CZC required
Not applicable.
3. Coastal Zone Consistency (CZC) General Condition

The following CZC General Condition, as stated in the SCDHEC 401/CZC Letter
dated December 14, 2020, is considered a 2021 NWP Regional Condition:

For all NWPs, “Activities in the Critical Areas (as defined in 48-39-10, R
30.1(D) and R 30.10) require a direct permit from SCDHEC OCRM. SCDHEC
OCRM'’s action on direct critical areas permits will serve as the consistency
determination for the critical area activity.”

G. DISTRICT POINT OF CONTACT

Tracy D. Sanders

USACE- Charleston District

69A Hagood Avenue

Charleston, South Carolina 29403
843-329-8044
Tracy.d.sanders@usace.army.mil
SAC.RD.Charleston@usace.army.mil

Page 9 of 9



Wdhec

Healthy People. Healthy Communities

July 28, 2023

Darrell Shier, P.E.

Dominion Energy Services, Inc.
220 Operation Way, MC C221
Cayce, 5C 29033

Re: Certification in Accordance with Section 401 of the Clean Water Act, as amended, with
conditions pursuant to R. 19-450 et. seq., 1976 SC Code of Laws, Permit For Construction in
Navigable Waters

Dominion Energy South Carolina, Inc.

River Neck to Kingsburg 16-inch Gas Main

Jefferies Creek, Mills Branch, Bigham Branch, Briar Branch, Barfield Mill Creek, Bullock Branch, and
unnamed tributaries to the Great Pee Dee River

Florence County, South Carolina

P/N SAC-2019-01427

Dear Sir:

South Carolina Department of Health and Environmental Control (DHEC) has reviewed plans for this
project and determined that there is a reasonable assurance that the proposed project will be conducted in
a manner consistent with the Certification requirements of Section 401of the Federal Clean Water Act, as
amended, and the permitting requirements of R. 19-450 et. seq., 1976 SC Code of Laws.

In accordance with the provisions of Section 401, we certify that this project, subject to the indicated
conditions, is consistent with applicable provisions of Section 303 of the Federal Clean Water Act, as
amended. We also hereby certify that there are no applicable effluent limitations under Sections 301(b)
and 302, and that there are no applicable standards under Sections 306 and 307.

This certification is subject to the following conditions:

1. The applicant must implement appropriate best management practices that will minimize erosion
and migration of sediments on and off the project site during and after construction. These
practices should include the use of appropriate grading and sloping techniques, mulches, silt
fences, or other devices capable of preventing erosion, migration of sediments, and bank
failure. All disturbed land surfaces and sloped areas affected by the project must be stabilized.

2. The existing and proposed pipeline corridor/right-of-way crosses an approximately 146-acre
tract protected by a conservation easement (Front Swamp LLC), and crosses the Pee Dee Station
Wildlife Management Area managed by the SCDNR and leased from the S.C. Public Service
Authority (Santee Cooper). The applicant must coordinate appropriately with the corresponding
landowners throughout the duration of construction and operation of the pipeline to minimize

S.C. Department of Health and Environmental Control

Bull Street (Tagtel



10.

impacts to the aquatic resources, aquatic ecosystems, water quality, and classified uses within
these protected conservation lands.

The applicant must make all efforts to avoid and minimize impacts to waters that contain species
of conservation concern within the project corridor. The applicant, DESC, must utilize the
temporary flume bypass method to cross all streams that are flowing at the time of construction
(unless HDD or bore methods are employed) including but not limited to Brier Branch, Barfield
Mill Creek, and the specific tributaries where species of conservation concern have been
recorded and that are referenced in comments submitted by the South Carolina Department of
Natural Resources, which include Mill Branch, Bigham Branch, and Bullock Branch.

The applicant is responsible for ensuring compliance with the project’s “HDD Inadvertent
Return Contingency Plan” dated June 4, 2020, or any subsequent revision approved by the
Charleston District USACE and the SCDHEC, in consultation with the SCDNR. The applicant,
DESC, must keep a copy of the plan and all necessary equipment and supplies specified in the
plan onsite during construction involving Horizontal Directional Drill or HDD operations.

The applicant must restore stream banks at crossings after construction has been completed, in
as little time as is feasible, which will vary based on site-specific conditions. Disturbed stream
banks should be restored by using an appropriate riparian seed mixture, planting woody
vegetation, and/or using bioengineering techniques for stream bank stabilization.

The applicant must conduct construction activities in a manner that avoids and minimizes
disturbance of woody wetland and riparian vegetation within the project area to the greatest
extent practicable. The applicant must limit removal of vegetation to only what is necessary for
construction of the proposed pipeline and road culvert.

The applicant must properly and expeditiously stabilize areas disturbed during construction
using appropriate methods including seeding with mixes that incorporate seeds of native species,
mulching, live staking with native species, and other appropriate temporary and final
stabilization measures as required by site-specific circumstances.

After operation of the pipeline commences, the applicant may maintain the cleared right-of-way
using a combination of hand clearing, mowing, and application of EPA-approved herbicides in
accordance with FIFRA label requirements and Clemson University’s Department of Pesticide
Regulation’s requirements, as applicable. The applicant may only select and apply herbicides
approved for use near waters and in conformance with the Pesticide General Permit issued by
SCDHEC. The applicant is responsible for ensuring that all herbicides are applied by trained
applicators licensed through Clemson University Extension Service.

The applicant must properly install erosion and sediment control devices appropriate to site-
specific circumstances prior to land disturbance, and must properly maintain these devices in a
functioning capacity until the project area achieves final stabilization.

The applicant may only use materials for erosion control, such as hay bales or straw mulch, if
they have been certified as free of noxious, harmful, or injurious weeds by the supplier.
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12.

13.

14.

15.

16.

The applicant must repair any damaged erosion control measures in areas of active construction
or equipment operation within 24 hours of identification, or as soon as conditions allow if
compliance with this time frame (in other words waiting up to 24 hours) would result in greater
environmental impacts.

The applicant must take all necessary measures to prevent petroleum products, tar, trash,
construction debris, and other pollutants from entering the adjacent offsite areas, wetlands, and
waters.

Once the applicant initiates the project, construction and final site stabilization must be
completed 1n an expeditious manner in order to minimize the period of disturbance to the
environment.

Upon project completion, the applicant must permanently stabilize all disturbed areas with
vegetative cover (preferable), riprap, or other erosion control methods as appropriate.

The applicant must construct access-road crossings of Waters of the United States with
appropriately sized culverts. Culverts must be sized and designed to prevent alteration of the
natural stream morphology. For pipe culverts, the bottom elevation of the culvert or pipe must
be at or below the stream bed elevation to allow for natural migration of aquatic organisms
upstream and downstream.

The applicant must properly dispose of drilling fluid or mud in accordance with applicable
requirements of State laws and regulations as adminisiered by the SCDHEC Solid Waste
Permitting and Monitoring Program.

DHEC reserves the right to impose additional conditions on this Certification to respond to unforeseen,
specific problems that may arise and to take any enforcement action necessary to ensure compliance with
State water quality standards.

Sincer

L

Nathan Haber, Director
Division of Water Quality
Bureau of Water



Project Number: SAC-2019-01427

Name of Permittee: Dominion Energy

Date of Issuance: October 10, 2023

Upon completion of the activity authorized by this Nationwide Permit/General Permit
authorization letter, including any compensatory mitigation, sign this certification and return it to
the following address:

U.S. Army Corps of Engineers
Regulatory Division — Northeast Branch
1949 Industrial Park Road, Suite 140
Conway, South Carolina 29526

Please note that the authorized activity is subject to a compliance inspection by an U.S. Army
Corps of Engineers representative. If you fail to comply with the terms and conditions of your
Nationwide Permit/General Permit authorization letter, this office may suspend, modify, or
revoke this authorization.

I hereby certify that the work authorized by the above referenced Nationwide
Permit/General Permit authorization letter has been completed in accordance with
the terms and conditions of said authorization letter, including the performance
of any required compensatory mitigation.

Signature of Permittee
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THE STATE OF SOUTH CAROLINA
COURT OF APPEALS

APPEAL FROM THE ADMINISTRATIVE LAW COURT

The Honorable Ralph King Anderson, 111
Administrative Law Judge

Appellate Case No. 2023-001351

BLUE RIDGE ENVIRONMENTAL DEFENSE LEAGUE, APPELLANT,
V.

SOUTH CAROLINA DEPARTMENT OF HEALTH AND ENVIRONMENTAL
CONTROL AND DOMINION ENERGY, RESPONDENTS.

AFFIDAVIT OF ZACHARY WEST

December 22, 2023



AFFIDAVIT OF ZACHARY WEST

I, Zachary West, state and affirm the following:

1. I am employed by Dominion Energy South Carolina, Inc. (“Dominion”) as a
Manager-Engineering Projects where I am responsible for managing the planning of natural gas
pipeline systems for Dominion, including the Project that is the subject of this appeal. 1 have
worked as an engineer for Dominion and its predecessor (South Carolina Electric & Gas Company)
in South Carolina since 2008. I graduated from the University of South Carolina with a Bachelor
of Science in Mechanical Engineering, and I am licensed as a Professional Engineer in South
Carolina.

2. The purpose of my Affidavit is to describe the financial impacts on Dominion if the
Court were to stay Dominion’s ability to begin construction on the Project pending resolution of
this appeal.

3. The Administrative Law Court (“ALC”) found that the Project is needed to serve
increasing demand for natural gas in eastern South Carolina to accommodate projected residential
and commercial growth and current seasonal demand issues. Final Order at 4. Indeed, “during
cold weather events, Dominion must supplement its current system with compressed natural gas
and/or liquefied natural gas to maintain reliable service for customers that are served from [the
existing system].” Id During these cold weather events, which are also referred to as “peaking
events,” supplemental liquefied natural gas (“LNG”) is transported by truck to a storage location
where it is vaporized and injected into the existing system. Id. at 4, n.4.

4. To date, Dominion has experienced customer growth that has exceeded the
projections on which the ALC based its finding that the Project is needed to serve increasing

natural gas demand and current seasonal demand issues.



5. If construction remains on schedule, Dominion anticipates that Phase 1 of the
Project (approximately the first seven miles) will be in service by November 2024. If the Court
stays construction of the Project pending resolution of this appeal, and Dominion is unable to place
Phase 1 in service by November 2024, Dominion will need to supplement its system with
additional temporary LNG resources to reliably serve existing customers.

6. Completing Phase 1 of the Project by November 2024 is sufficient to avoid the need
to supplement the existing natural gas system with LNG because Phase 1 will add capacity to the
system to accommodate the expected increase in demand for natural gas over the next three years.
Construction and operation of Phase 2 of the Project will be necessary to reliably serve the
anticipated increase in demand for natural gas in future years.

7. I understand that it may take up to three years for the Court to resolve this appeal.
Accordingly, T provide a table included as Attachment 1 to my Affidavit that estimates the costs
Dominion will incur to temporarily support its existing natural gas system with LNG for each year
of the next three years if the Court stays construction of the Project pending appeal. I explain the
table in the subsequent paragraphs.

8. The “Projected Annual Load Growth” column provides estimates of the annual rate
at which Dominion expects the demand for natural gas to increase in the Myrtle Beach area of its
natural gas system. Annual growth rates of 8% - 10% far exceed those of most other similarly
sized natural gas utilities.

9. The “Number of Peaking Facilities” column provides estimates of the number of
unique sites Dominion anticipates necessary to deploy supplemental LNG storage and vaporization
facilities across the existing natural gas system serving the Myrtle Beach area to ensure that

Dominion can reliably serve customers during cold weather. Dominion needs multiple sites



because we are limited by how much demand a single site can support based on the storage
capacity and the volume of the gas output. Because natural gas demand is expected to increase
each year, Dominion anticipates needing a fourth location starting in 2025.

10.  The “Average Daily Temperature When Supplemental LNG Required” column
provides estimates of the average daily temperature at which Dominion anticipates it will need to
supplement the existing system with LNG. These estimates are derived from Dominion’s
extensive operating experience. Over the three-year period, this average daily temperature rises
because Dominion anticipates increasing demand for natural gas while the system capacity
remains the same. Accordingly, as load increases while system capacity remains static, the ability
of the existing system to serve customers during a peaking event without temporary LNG support
decreases. In other words, as demand increases, so does the average daily temperature at which
Dominion must supplement its existing system with LNG.

11.  The “Number of Peaking Events” provides estimates of the number of events
during the year in which Dominion must supplement the existing system with LNG. Dominion
used the past 10 years of weather data to estimate the number of days in which the average daily
temperature is at or below the temperatures identified in the “Average Daily Temperature When
Supplemental LNG Required” column. As this average daily temperature increases, the number
of days with an average daily temperature at or below the limit at which Dominion must
supplement its existing system with LNG also increases. Based on Dominion’s extensive
experience, we conservatively estimate that each peaking event will last an average of three days.

12.  The “Storage and Vaporization Equipment” column provides estimates of the costs
to rent the necessary equipment for a three-month period in the winter necessary to supplement

the existing system with LNG. Each site requires a storage tank and equipment to vaporize the



LNG so it can be injected into the existing system. These costs include: (1) charges to mobilize
and set up the equipment at the beginning of the winter; (2) charges demobilize the equipment at
the end of the winter; and (3) charges to rent the equipment.

13.  The “Tanker Mobilization and Demobilization” column provides estimates of the
costs to secure the necessary number of trucks and drivers to transport LNG based on the number
of facilities and number of peaking events. Each site requires at least one tanker truck to fill and
refill the onsite storage tanks as needed. The need to refill is a function of the severity of the
weather and duration of cold temperatures. For colder days, Dominion may need multiple trucks
to deliver LNG twice per day to each site to meet the demand.

14.  The “LNG Transport” column provides estimates of the costs to transport the LNG
from Charleston to each site where it is vaporized and injected into the existing natural gas system.
The number of trips is a function of the expected number of days the supplemental LNG facilities
are anticipated to operate during the winter.

15.  The “Staffing” column provides estimates of the costs to staff the supplemental
LNG equipment with a two-person team while it is operating. The staffing costs are a function of
the expected number of days the supplemental LNG facilities are anticipated to operate during the
winter.

16.  The “Total Estimated Cost” column combines the costs identified in the “Storage
and Vaporization Equipment,” “Tanker Mobilization and Demobilization,” “LNG Transport,” and
“Staffing” columns to estimate the total annual costs for Dominion to supplement its existing
natural gas system with LNG for each of the next three years.

17.  The estimated costs to supplement Dominion’s existing natural gas system with

LNG assume that other natural gas infrastructure projects unrelated to this appeal proceed on



schedule. If one or more of those other projects are delayed, it could further increase the costs to
adequately supplement the existing system with LNG. Accordingly, the estimated costs provided
in my Attachment 1 are conservative.

18.  If the Project is significantly delayed, Dominion will need to rebid the Project. I
anticipate inflationary effects will cause bids from contractors to rise by approximately 3%.
Although I am not quantifying inflationary costs associated with rebidding the Project, I am
highlighting them as an additional financial impact if the Court stays Dominion’s construction of

the Project.

[Notarized Signature on Following Page]



Before me, the subscriber, a Notary Public, in and for ng/ N\g‘b I‘Q South Carolina
this day personally appeared ZACHARY WEST and made oath and due form of law that he is the
MANGER-ENGINEERING PROJECTS at DOMINION ENERGY SOUTH CAROLINA, INC.
and the matters and facts set forth in the foregoing Affidavit are true and correct to the best of his

information, knowledge, and belief.

WITNESS my hand and Notarial Seal this o (* day of December, 2023,

[ Azt

Z',/ACHARY WEST
MANAGER — ENGINEERING PROJECTS
DOMINION ENERGY SOUTH CAROLINA, INC.

— ML,

Notary Public (Plﬂnt)

o i ) AL
My Commission Expires: /%4’7 2 5/ @zy R o \N\ IV € .
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.......



Estimated Supplemental LNG Costs

Attachment 1

Affidavit of Zachary West

Year | Projected | Number Average Number | Storage and Tanker LNG Staffing Total

Annual of Daily of Vaporization | Mobilization | Transport Estimated

Load Peaking | Temperature | Peaking | Equipment and Cost
Growth | Facilities When Events Demobilization
Supplemental
LNG
Required

2024 10% 3 43°F 5 $418,056 $84,660 $224.910 | $143,910 | $871,536
2025 10% 4 47°F 12 $557,408 $270,912 $719,712 | $460,512 | $2,008,544
2026 8% 4 50°F 16 $557,408 $361,216 $959,616 | $614,016 | $2,492,256




CERTIFICATE OF SERVICE

I hereby certify that on December 22, 2023, I forwarded via electronic mail a true and
correct copy of Dominion’s Return to Appellant’s Emergency Petition for Writ of

Supersedeas and Motion for Expedited Hearing to the following counsel of record:

Stephen A. Spitz, Esq.
164 Market Street, Suite 157
Charleston, SC 29401
stephenspitz994@gmail.com

Jesse Sanchez, Esq. RECE VEL

The Law Office of Jesse Sanchez, LLC

751 Johnnie Dodds Boulevard, Suite 200 Dec 2 202:
Mount Pleasant, SC 29464
jesse@jessesanchezlaw.com SC Court of Appeals

Bennett Smith, Esq.
Office of General Counsel
SCDHEC

2600 Bull Street
Columbia, SC 29201
smithbw(@dhec.sc.gov

/s/ Elizabeth B. Partlow

Elizabeth B. Partlow (S.C Bar No. 4348)

LAW OFFICES OF ELIZABETH B. PARTLOW, LLC
1800 Platt Springs Road

West Columbia, SC

Telephone: (803) 814-0868

E-mail: beth@partlowlaw.com

Counsel for Dominion Energy, Inc.
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1800 Platt Springs Road

’L A W Gife £ b & S 2 F West Columbia, South Carolina 29169
'/ Elizabeth B.Pa FHOW, LLC 803.814.0868

beth@partlowlaw.com

December 22, 2023 Dec 2 202
VIA ONE DRIVE ELECTRONIC SUBMITTAL SC Court Of Appeals

The Honorable Jenny Kitchings

Clerk, South Carolina Court of Appeals
Post Office Box 11629

Columbia, SC 29211

RE: Blue Ridge Environmental Defense League v. SCDHEC and Dominion Energy
Appellate Case No. 2023-001351

Dear Ms. Kitchings:

Enclosed for filing on behalf of Dominion Energy are the following documents:
Dominion Energy’s Return in Opposition to Emergency Petition;

Exhibit A — Nationwide Permit

Exhibit B — Affidavit of Zachary West
Proof of Service by Electronic Means

-~ W

Thank you for your assistance with this matter. If you have any questions, please
contact me. With kind regards, I am

Sincerely,

s/ Elizabeth B. Partlow

Enclosures

cc: Bennett Smith, Esq.
Jesse Sanchez, Esq.
Stephen A. Spitz, Esq.

Post Office Box 2444 - Columbia, South Carolina 29202
www.partlowlaw.com



	Ex. A - Nationwide Permit.pdf
	Ex. A - NWP FINAL (Part 1 of 2).pdf
	Ex. A - NWP FINAL (Part 2 of 2)




