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PROCEEDI NGS

THE COURT: Good norning, |adies and
gentl enen. We have got a good many nmatters
t oday and sone very late flying-in-the-door
material that got to nme, sone of it still not to
me. What | could find pretty late last night, |
tried to read. But | cannot tell you that |'m
conpletely famliar with sone of these very late
filings.

But | am not going to postpone these
things. I'mgoing to try to go through them and
see what | can do, and what | can't do, we'll
come back at a later tinme and revisit. But |'m
going to go through this agenda as it now
stands. So that's how we're going to proceed.

The first matter is Ti bbs agai nst Asbestos
Corporation. |It's the Plaintiff's notion to
hol d Asbestos Corporation in contenpt and to
strike answer and Plaintiff's notion to appoint
a receiver.

Ms. McVey.

M5. MCVEY: Good Morning, Justice Toal. |

know you drove in this norning.
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1 THE COURT: Everybody had to nmake an effort
2 this norning, not just ne.

3 M5. MCVEY: Judge, just --

4 THE COURT: O course, just as a rem nder
S for all of you, |I hope all of you have given

6 your cards to the court reporter. And you've

7 got a state court reporter and you have a

8 privately engaged court reporter. | advise you
9 to give themall your attorney cards. Anyone
10 who's got any concern about the record or

11 receiving it.

12 And when you address the Court, of course,
13 you al ways state your nane and the party you

14 represent. Even if you have to do that a good
15 many times during the course of this matter.

16 You do that for our court reporters to be sure
17 they keep up with all these various cases.

18 In this case, Tibbs, we are tal king about
19 2023- CP- 40- 01759.

20 Ms. McVey, you nmy proceed.

21 M5. MCVEY: Thank you, Your Honor. Theile
22 McVey for the plaintiffs in this case. And Your
23 Honor, just for the record, as you know, the

24 August bl ock has now wholly settled and so al
25 of those notions are off the docket. So
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1 hopefully, it will be alittle bit of a |ighter
2 day. We'll see.

3 Judge, | want to introduce you to Asbestos
4 Corporation Limted, but you have a lot of this
5 background al ready because they're related to

6 Atl as Turner.

7 THE COURT: Right, but | believe that

8 because there are so many noving parts to this
9 thing now, | think nmaking each record conplete
10 by sone recitation on all sides of the basics of
11 the controversy is a probably a good idea.

12 M5. MCVEY: Absolutely. So wth that, |et
13 me give a little background on Asbestos

14 Corporation. They supplied asbestos to

15 conpani es and contractors throughout the

16 Sout heastern United States, but they follow the
17 same type of playbook that Atlas Turner does.
18 They filed a notion to dismss for |ack of
19 personal jurisdiction and despite doing that,
20 they refused to engage in any kind of

21 jurisdictional discovery, even limted

22 jurisdictional discovery.

23 Despite that refusal, we found and

24 submtted to Your Honor during the notion to

25 di sm ss sales into South Carolina of raw
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1 asbest os.

2 You heard the notion to dism ss on

3 July 10th, and you denied their notion to

4 dism ss for |lack of personal jurisdiction. And
5 during that hearing, orally in open court, you
6 ordered themto produce a witness and to fully
7 answer di scovery.

8 On July 19th you issued that order from

9 that July 10th hearing, and you stated in your
10 order "Failure to answer the court-ordered

11 di scovery and to provide a corporate

12 representative for deposition shall result in
13 ACL being held in contenpt."

14 In short, Your Honor, just |like Atlas

15 Turner, ACL is refusing to conply with your

16 order, but this tine they're trying to not to be
17 gquite as defiant. And let nme explain that a

18 little bit.

19 Well, first of all, they flat out refused
20 to produce a 30(b)(6) wtness. This tine,

21 t hough, they don't just say "we're not doing

22 it," they say, "We're not doing it because it's
23 too hard. This corporation stuff happened a

24 long tine ago. We don't have a witness we can
25 pr oduce. "
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And, Your Honor, if that were the accepted
| egal standard in asbestos cases, no one woul d
put up a corporate representative. They have a
duty to educate a witness with all the prior
stuff. They refuse to do that.

THE COURT: Well, and noving forward from
that, one of the very reasons that | have
appoi nted receivers for corporations that are
not active or corporations that do not cooperate
is totry to discover their only -- sonetines
their only asset was insurance; but the other
reason to do it is so that there is then sone
entity, the receiver, who operates on the basis
of the benefit to the corporation.

And | did that beginning with the Covil
case when | discovered that the representation
for years pretended that Covil had sonmeone that
accepted service and was active in the case but
just couldn't locate their files because they
were so ol d.

M5. MCVEY: Right.

THE COURT: But it turned out that the
i nsurance conpanies were really running the
show, saying that there was no coverage but

settling for |low anbunts. And it was that
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1 scenario in the Covil case that resulted in a

2 good nmany recei vershi ps being created here to

3 deal with corporations who supply

4 asbestos-containing nmaterials here and,

5 t herefore, have status as a potential defendant
6 in matters here.

7 And al so the receiver has the ability then
8 to answer 30(b)(6) requirenents and to try to

9 find corporate records of other things. Because
10 as we know, even when Plaintiffs don't like it,
11 30(b)(6) wtnesses don't sonetinmes have direct
12 know edge. But they have know edge that the

13 corporation can speak to its affairs and its

14 oper ati on because of business records. Nor nal
15 exceptions to hearsay.

16 M5. MCVEY: Yes, ma'am

17 THE COURT: So | just give you that by way
18 of suppl enenting what you're going to say. This
19 is another in a long line of cases in which the
20 Court has tried to protect the integrity of the
21 process and the di scovery of assets by the use
22 of a receiver who can then cause this

23 corporation to adequately respond to 30(b)(6).
24 M5. MCVEY: That's right.

25 THE COURT: Now, ACL has resisted the
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1 appoi ntnent of the receiver.

2 M5. MCVEY: Your Honor, we are -- let ne

3 wal k through where we are in terns of that as

4 wel | .

5 Just for in full disclosure, M. Brown --

6 and this is the third lawfirmto represent

7 Atlas Turner and ACL. They were previously

8 represented by Nel son Mullins and Mirphy

9 G antl and and now Cl enment Rivers. W've had

10 sone pretty candid conversations with M. Brown.
11 But what he essentially said is, look, |I'm
12 going to give you sone old transcripts from ACL.
13 "' mgoing to answer one set of interrogatories.
14 They didn't answer the second set of

15 i nterrogatories.

16 THE COURT: You submtted those. 1've read
17 them I'mfamliar with those.

18 M5. MCVEY: So you know all the history.

19 It's not enough. They are not conplying with
20 your order. Your Honor, | believe they should
21 be held in contenpt. And if they are held in
22 contenpt for refusing to engage in discovery,

23 period -- and they nmade it clear, they are not
24 going to produce a witness and they're not going
25 to produce the docunents, period.
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1 We have argued they want to align this

2 Quebec Records Act. |'m happy to discuss that

3 with you. W argued that with Atlas Turner.

4 That's a case -- an act that Judge Joe Anderson

5 rul ed on and sayi ng doesn't apply.

6 THE COURT: Yes. | found it interesting in
7 t hese | ast set of briefings that several United

8 States District Court for the District of South

9 Carol i na decisions, not just Judge Anderson, but
10 ot hers over the years have ruled on the

11 applicability of the Quebec Records Act to

12 di scovery proceedi ngs.

13 M5. MCVEY:. That's right. And, Your Honor,
14 they want to rely on that. But, of course, the

15 statute is even if it were appropriate and it

16 applied and it could prevent them from produci ng
17 di scovery, which | don't think it does, but even
18 if it did, the statute itself is not

19 self-enforcing. And, in fact, it requires a

20 petition by the attorney general in Canada to a

21 district judge for an order requiring the

22 docunents not to be sent out of the province.

23 They have nmade no allegation that that's

24 happening or that it will happen or anything

25 el se.
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1 Your Honor, we strongly believe that they

2 cannot just say we're not going to produce

3 di scovery and not be held -- not be sanctioned

4 for that.

5 THE COURT: Doesn't Quebec Records Act, in
6 your opinion, prevent themfrom appointing a

7 30(b)(6) representative in a discovery matter?

8 M5. MCVEY: It does not. And they aren't

9 even saying it does. They're just saying we're
10 not going to do it because it's too hard. Even
11 nore inportantly, they refuse to produce

12 docunents. And this act kind of cane into

13 effect before there were photo copiers, for

14 exanple, that could easily reproduce docunents.
15 It just doesn't apply.

16 And al nost every court who has | ooked at

17 that agrees it cannot prevent discovery when the
18 jurisdiction is appropriate, as you have found
19 her e.

20 Your Honor, we believe because of their

21 refusal to conply, this will be now the second
22 hearing on this wwth the refusal to conply, they
23 shoul d be held in contenmpt. And if you hold

24 themin contenpt, we believe the appropriate

25 sanction is to strike their answer. So we woul d
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ask you to do that.

| f you decide to hold themin contenpt and
strike their answer, | think it has to be in
t hat order, then, Your Honor, we would nove to
have a recei ver appointed over ACL.

And, again, it's alimted receivership in
sone ways. It would allow a receiver to marsha
the insurance assets to the extent there are any
i nsurance assets. It would also allow them --
allow himto control the defense-hired counsel
and control the defense. Because what's
happening is ACL and Atlas Turner is not
tendering these cases to the insurance carriers.
And we know, Judge, that there is a ton of
I nsur ance.

We al so know, based on the receiver's
filing at Atlas Turner, that the |iquidation of
I nsurance assets is a real concern. M/ concern
is that they are going to liquidate these
policies, they being ACL, and then take the
nmoney and keep it in Canada where they think we
can't get to it.

Your Honor, we know that they know how to
do that because the receiver filed, and |1

hand it up, an Agreenent of Transaction
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1 Settl ement and Rel ease between Asbestos

2 Corporation Limted and the Maryl and Casualty
3 Conpany. And this is from 1989.

4 And I'Il hand up to you, but it's

5 essentially establishing a fund to pay victins
6 who have been hurt by ACL's conduct. And so

7 Maryl and Casual ty Conpany gave to ACL millions
8 of dollars to pay asbestos victins.

9 Judge, |'mhappy to hand this up. And |'ve
10 hi ghli ghted --

11 THE COURT: Hang for a mnute and |let ne
12 just identify this.

13 M5. MCVEY: Yes, ma'am

14 THE COURT: | assune this is sonething

15 M. Brown is aware of. M. Brown?

16 MR. BROMAN: Yes, ma'am

17 THE COURT: It's Agreenent of Transaction
18 Settl enment and Rel ease between Asbest os

19 Corporation Limted and the Maryl and Casualty
20 Conpany bearing the formal date July the 18th,
21 1989. And it's a docunent that |ooks like it's
22 a conplete copy of that agreenent signed by

23 Asbestos Corporation Limted and the Maryl and
24 Casual ty.

25 It is -- attached to it is an email from
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1 Li ndsay Val ek at Ri kard and Protopapas to

2 St ephanie Haynes. And it's a tender to

3 Continental CNA and resolute of Atlas Turner

4 actions -- causes of action. And it lists them
5 These are all causes of action that I'mfamliar
6 with., Al nost all of themare pending in front
7 of me at this tine.

8 M5. MCVEY: And that was a filing that

9 M. Protopapas nmade on Fri day.

10 THE COURT: Right.

11 M5. MCVEY: Your Honor, we know that there
12 is insurance for ACL. W know that they are

13 depleting it. | don't understand why they're
14 not tendering these cases to their insurance

15 carrier who have policies who woul d cover

16 M. Tibbs and other South Carolinians.

17 And | have a very large concern that

18 wi thout a receiver, ACL will do what it is

19 attenpting to do, and Atlas Turner.

20 Your Honor --

21 THE COURT: Let ne --

22 M5. MCVEY: |'msorry.

23 THE COURT: Let ne ask you this question.
24 The Maryl and policies that are in issue in this
25 agreenent ACL made with the Maryl and back in
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1989 are policies from'67 to '71. Three
different policies with those affected peri ods.

And it | ooks to ne |like this docunent sets
up sonething simlar to our qualified settl enent
funds. W've set up a variety of qualified
settlenment funds for asbestos cases invol ving
i nsurance conpani es for corporations for which a
recei ver has been appoi nted.

And the receiver and receiver's counsel
have negotiated with insurance conpanies a
settlenment of their liabilities, nmuch like the
Maryl and has been in this agreenent, which
creates a qualified settlenent funds whose funds
then stand for the tendering of clainms for the
peri ods covered by the policies for which the
settlenment is reached.

Now, are any of the actions that are
currently pending affected by this qualified
settlenent fund, or do you know?

M5. MCVEY: | don't know. But they nmay be.
And ny concern is | don't know how many ot her
ones there are.

THE COURT: Yes, that was the next question
| was going to ask. Are you aware of others? |

woul d be surprised if there were not others.
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1 M5. MCVEY: That's ny concern. | know

2 M. Protopapas filed and Atlas Turner another

3 docunent |ike that that involved Atlas Turner,

4 but | don't know.

5 THE COURT: That's what a receiver would

6 do.

7 M5. MCVEY: That's right.

8 THE COURT: Wuld be to assess the -- |

9 don't understand what you nean by the |limted
10 receivership? Wy wouldn't | just set up a

11 receivership like the nornmal receivership?

12 M5. MCVEY: You would. And it would be to
13 target -- because ACL is an ongoi ng corporation,
14 al though all they do is deal wth asbestos

15 | awsui ts.

16 THE COURT: Right. W dealt with themwth
17 corporations whose sole function is to deal with
18 managenment of old clains when they were still

19 actively an asbestos-rel ated busi ness.
20 M5. MCVEY: That's right. So it would be
21 limted only in the sense that it would affect
22 the policies that would be in play in the
23 United States, in South Carolina.
24 THE COURT: Right.
25 M5. MCVEY: And it would allow himto
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control the defense in the sense that we need to
be able to tender -- he needs to be able to
tender the Tibbs cases and other cases to these
carriers.

THE COURT: Right.

M5. MCVEY: Right now, | believe what the
carriers would say is ACL is saying "W don't
need you to cone in here." | don't know w t hout
doi ng di scovery, which they refuse to
participate in, why that is, where the insurance
is, and all that kind of stuff.

THE COURT: Right.

M5. MCVEY: Your Honor, | think it has to
be they're in contenpt. The answer is struck.
And if that happens, the appointnment of the
recei ver woul d take pl ace.

| do want to address just briefly, we have
noved to have M. Protopapas appointed to
receiver. You have a lot of experience with
him And ACL says in their briefing, this is a
gquote, "That a receiver should not be appointed.
This is especially true when the proposed
receiver is one suggested by Plaintiff's counsel
who serves in such roles repeatedly. An entity

over which he attenpts to assert authority in an
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1 exi sting Canadi an corporation wth no assets in
2 South Carolina."

3 Now, you know the quality of

4 M. Protopapas’ worKk.

5 THE COURT: Let's back up for a mnute.

6 Wth respect to assets in South Carolina,
7 as we know the case lawis if there's a claim
8 pending in South Carolina where South Carolina
9 has proper jurisdiction, as there would be at
10 | east on the basis of the avernent so far made
11 Wi th products that were put into the stream of
12 commerce in South Carolina by ACL, then the

13 insurance that's in place for those clains is
14 regarded as an asset present in South Carolina.
15 M5. MCVEY: That's right.

16 THE COURT: Isn't that correct?

17 M5. MCVEY: Yes, ma'am The case lawis
18 clear on that, and you have ruled that way nany
19 times.

20 THE COURT: Right.

21 M5. MCVEY: So we believe there are assets
22 here. There is insurance that woul d cover South
23 Carolinians' clains here. But | also want to
24 say it's not just Chief Justice Jean Toal who
25 has appointed M. Protopapas as a receiver, but
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t he Del aware Busi ness Board just recently
appoi nted him

THE COURT: The Wsconsin court also
recently appointed M. Protopapas.

M5. MCVEY: That's right. | think other
courts have recogni zed his expertise in this
field, and so we believe he would be the
appropriate --

THE COURT: |If you look in the broader
schene of things of mass torts in this country,
receivers are quite often appointed to marshal
assets and to nanage clains. Wether it's the
famous 9-11 nmass tort cases against the
governnents of several countries and so forth,
or whether it's nore typical class-action-type
t hi ngs.

| ndi vi dual corporations simlarly who are
financially distressed or set up only to handle
old clains typically have receivers appointed
maybe sonetines in several different states to
mar shal assets that would affect clains in that
state.

M5. MCVEY: That's right. |It's a very
common tool --

THE COURT: Right.

EveryWord, Inc. Court Reporting Page: 21 www.EveryWordInc.com



Hearing: TIBBS/WELCH

1 M5. MCVEY: -- used. And so, Your Honor, |

2 t hank you for hearing ne. |'m happy to answer

3 any questions. But we believe they should be

4 held in contenpt, their answer struck, and a

5 recei ver appoi nted.

6 THE COURT: Very good. M. Brown.

7 MR. BROAN: Thank you, Your Honor. May it

8 pl ease the Court.

9 | f you don't mnd, Your Honor, | would |ike
10 to go in reverse order just to nmake everything a
11 little easier.

12 THE COURT: Sure. However you wish to

13 handle it, M. Brown.

14 MR. BROMN: | apol ogize. | have stuff

15 spread everywhere.

16 THE COURT: That's all right. M too.

17 MR. BROMN: | have never net M. Protopapas
18 in nmy career, unfortunately. The comment or the
19 gquote was put in the brief about a receiver

20 bei ng i ndependent and it should not be the

21 person suggested by the plaintiff, cane fromthe
22 1930- sonet hi ng case that has been cited in

23 Ms. McVey's briefs to this Court and this

24 Court's order. That was straight from our

25 Suprenme Court.

EveryWord, Inc. Court Reporting Page: 22 www.EveryWordInc.com



Hearing: TIBBS/WELCH

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE COURT: | disagree. 1'll put that in
context for you right now, M. Brown.

When that's the beginning of any kind of
recei vership, that case may have sone
applicability. But this receiver has perforned
as a receiver nowin 17 or 18 different asbestos
cases involving different plaintiffs, involving
different | awers, and the inference is nmade in
that old case. And the inference is made in
your brief that sonmehow or another the receiver
is the tool of the plaintiff or too close to the
plaintiff.

| appointed M. Protopapas as the receiver
in the first Covil case, not by anybody's
recomrendati on, but because of ny know edge of
M. Protopapas. And he has now operated in a
good many receiverships. And | will assure you,
he is a vigorous defender in the receiverships
in which a qualified settlenent fund has been
established. He does not settle cases casually.
He protects the fund just as any defense | awer
woul d do.

The attorneys he handles -- he hires to
handl e the defense are wel |l -recogni zed def ense

| awyers to the nth degree in this state and
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1 vigorously represent the defense point of view
2 |'mfamliar with the case you cite. It

3 has no applicability to what we're tal king about
4 here, in ny view

5 MR. BROAN: | understand Your Honor's

6 position on that, but that's where that cane

7 from In response, they filed, they refer to ne
8 as making a thinly veiled defamati on attenpt --
9 thinly veiled attenpt at defamation. It was

10 sinmply Ms. McVey specifically requested himto
11 enter a notion.

12 THE COURT: She did because the experience
13 we have all had with M. Protopapas and these
14 many ot her receivershi ps.

15 MR. BROAN: | understand. Your Honor, |

16 was going by the ruling or the |anguage that the
17 Suprene Court had used in that case and they

18 relied on by this Court in its ruling.

19 Wth regard to ACL, ACL, as Your Honor is
20 aware, is in Thetford Mnes, Quebec. It is a
21 | i ve Canadi an cor porati on.

22 THE COURT: Is it set up for any other

23 purpose to handle clains -- old clains agai nst
24 ACL?

25 MR. BROMN: Yes, Your Honor.
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THE COURT: It has an ongoi ng i ndependent
busi ness?

MR BROMN: It operates with certain
properties that it owns up there.

THE COURT: Right. That's typical of
conpani es that are set up after the active
manuf acturi ng and sal e of products as long as
it's out of the way and all these clains -- they
manage properties of the corporation as well as
clainms against. Most fanmous is J& Corporation,
whi ch was set up separately to do just that for
Johnson & Johnson.

MR. BROMN: It has been doing this since
the 1980s when it stopped wth asbest os,

Your Honor .

THE COURT: And it actively apparently
negotiated this agreenment with the Maryl and fund
wWth regard to setting up a qualified settl enent
fund to take care of certain asbestos cl ains.

MR BROMN: | n 1989.

THE COURT: Right.

MR. BROMN: And as Your Honor pointed out,
relating to policies from1967 to '71. And |
poi nt out that the agreenent was negoti ated by

its very ternms is governed by the | aw of Quebec.
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1 THE COURT: Yeah, that's fine.

2 under st and.

3 MR BROWMN: In this particular case, Your
4 Honor, | did -- Ms. McVey and | have had good

5 conversations or a conversation. Never heated
6 or anything of that nature.

7 THE COURT: You are both pros of the first
8 tier. | respect both of you trenendously, and I
9 am confi dent that the exchanges on behal f of

10 your client are professional in every way. And
11 | say that with all sincerity. You are a fine
12 | awer and so is she. So you don't need to get
13 into what your clients want you to say about

14 each ot her.

15 MR BROMN: |'mnot worried about what ny
16 client wants to say, |'mworried about what

17 Steve Brown wants to say with his research and
18 hi s appearances in front of Your Honor.

19 THE COURT: Well, | understand. You don't
20 need to tarry on that.

21 MR BROWN: Let ne get to ny point which is
22 it'"s not that it's too nuch for us to produce a
23 30(b)(6). It's not that we don't want to

24 produce a 30(b)(6). They're all dead.

25 THE COURT: No, sir. Now, M. Brown,
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1 sonebody is paying you, and it's ACL. It nmay be
2 their insurance conpany. | don't know  But

3 you're not here as a gift. You' re here because
4 a conpany is actively engaging a very fine

S | awyer to represent them

6 | have had many of these corporate

7 situations in which the corporation has not

8 operated for many years, says it has no records.
9 But when you appoint a 30(b)(6) representative,
10 that 30(b)(6) does not have to have ever

11 operated within the conpany. That 30(b)(6) is
12 the repository of the business records or other
13 records, such as insurance records, that can be
14 found that pertain to the cl ains being nade

15 agai nst it.

16 And this excuse that they're all dead is
17 not sonething that carries nmuch weight with ne.
18 | have had nmany, many corporations, including
19 Covil, nost fanobus one, where everybody, they
20 woul dn't have had anything to do with this, was
21 no longer with us. Didn't prevent them from

22 appoi nting a very confident 30(b)(6)

23 representative to marshal their records and

24 speak to matters with regard to the clains

25 agai nst it.
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1 MR. BROMWN: In those cases, Your Honor, |
2 bel i eve you had a different factual setup to

3 begin with because understandi ng Your Honor

4 thinks very little of the Quebec Business

5 Records Concern Act. W have a situation and we
6 have cited some cases.

7 | understand what Judge Anderson did. |'ve
8 read his case. H's opinion is obviously not

9 bi ndi ng on Your Honor. You nake your own

10 deci sions on this, obviously.

11 We cited other cases from around the

12 country fromother districts courts that have
13 | ooked at this issue. And they said, you know
14 what? We understand -- one of them | had to go
15 | ook up Greek nythol ogy to understand the quote
16 t hey were using about --

17 THE COURT: Scylla and Charybdis. Very

18 f anobus quot e.

19 MR BROMWN: Well, |'"m poorly educated

20 because | had no clue and | had to | ook it up.
21 THE COURT: Two rocks you have to steer

22 bet ween.

23 MR. BROWN: Havi ng done that, Your Honor,
24 that is where we are because with regard to the
25 30(b)(6), Ms. McVey is correct in this one
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1 point. There are certain things | can give you.
2 | have a rolling cart over here, and | can

3 share -- it's this big.

4 THE COURT: 1've seen a sanple of those.

5 They are not what she's asking for.

6 MR. BROAN: | understand that, Your Honor.
7 THE COURT: Most particularly, M. Brown,

8 they are not any kind of insurance informtion

9 about coverage that woul d have been avail abl e.

10 Al these policies back at that tinme were per

11 occurrence policies. They cover things like

12 this even though nesothelioma had a | atency

13 period of many years. |[It's when the occurrence
14 t ook place that those policies cone alive. And
15 t he i nsurance industry now calls them | egacy

16 policies.

17 | f they had one with the Maryl and, they had
18 others. As a Quebec corporation, they had no

19 problemw th setting up a qualified settl enent
20 fund to take care of asbestos clainms back in the
21 '80s that were '70s policies. They would have
22 no problem bringing that forward today where |
23 feel quite confident while they are still in the
24 busi ness, big a corporation is they were, they
25 had comrercial general liability policies,
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1 probably with per occurrence coverage. And

2 that's what they're trying to seek.

3 MR BROMN:. And | will answer Ms. McVey's
4 guestion, which is why have we not tendered? W
5 have no insurance to tender against. It's just
6 that sanple. | amnot paid by insurance. It

7 woul d make no sense not to tender, Your Honor.
8 THE COURT: Well, how about when in

9 relation to the Maryland did you all quit buying
10 i nsurance, or do you know?

11 MR. BROAN: | don't know, Your Honor.

12 THE COURT: Well, that's one thing that

13 sonebody -- sonebody within ACL is capabl e of
14 digging out. Don't tell me they burned them
15 all. 1've had fires now --

16 MR BROMN: | don't know of any fires. |
17 haven't clainmed any fires.

18 THE COURT: They've got their records.

19 MR. BROMWN: They stopped operations wth
20 regard to asbestos in the md '80s.

21 THE COURT: They are going to have those
22 records unless you tell nme --

23 MR. BROWN: Who doesn't have the records?
24 THE COURT: ACL is going to have records
25 from-- if they've got a conpany who i s now set
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1 up to manage these old clains and it was set up
2 wth the ability to in 1989, go back and dig up
3 "71 policies and settle these matters that are
4 contained in this agreenent, they've got the

5 ability to | ook at those sane records and find

6 out whether there is coverage for these natters
7 that are alleged the Ti bbs case.

8 MR. BROMWN: And we have gone through and we
9 can find and we know of and there is no coverage
10 for us to tender against.

11 THE COURT: Well, that's your contention,
12 but they are entitled to depose the peopl e that
13 you had go through those records and ask them
14 what they | ooked at and so forth. It's not

15 acceptable to say we're just not going to tender
16 anybody because it's too old and everybody is

17 dead.

18 You' ve got people now, is what you're

19 representing to ne, who | ooked at all the

20 records and says there's no coverage. Isn't

21 that right?

22 MR. BROMN: Attorneys.

23 THE COURT: | don't care whether they are
24 attorneys or who they are. There are people

25 that are | ooking at sonme records of ACL's to
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1 make the representation that you're naking, upon
2 your oath as a |lawer in this court today, which
3 is they didn't have any coverage. They are

4 entitled to | ook at the sane material that your
5 i nternal people | ooked at and nake their own

6 determ nation about that. That's what discovery
7 and 30(b)(6) is all about.

8 MR. BROMN: | understand exactly what Your
9 Honor is saying. | respectfully disagree.

10 believe 30(b)(6) -- | can read the rule. |

11 understand what it says. | also read lots of

12 articles where 30(b)(6) is a huge problemwthin
13 the judicial systemin and of itself by going in
14 and trying to create witnesses. And certain

15 courts have put limtations on that.

16 THE COURT: M. Brown, you just, not three
17 m nutes ago, told me we have | ooked to see if

18 there are any policies. You |ooked at sonething
19 to make that representation. You are a good

20 enough | awer, you don't nmke representations

21 that aren't true. | have ultinmate respect for
22 your integrity and your ability to sort out the
23 facts in this case.

24 But if your folks, your clients, whether

25 they be attorneys for the client or whatever,
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1 | ooked, they | ooked at sonething. And you are a
2 good enough trial |awer to know we're entitled
3 to see what they | ooked at. W here in

4 South Carolina, in this case, and Quebec Records
5 Act has nothing to do wth that. The Quebec

6 Records Act did not prevent you fromentering

7 into this agreenent in 1989 when they were a

8 Quebec corporati on.

9 This is the sane kind of agreenent they're
10 trying to effectuate for their clients

11 ultimately, which is sone agreenent that can

12 | ook at the insurance coverage and pursue it.

13 MR. BROMAN:  Your Honor, | will confess, you
14 | ost nme there. The Quebec Records Act would

15 never stop us fromentering into an agreenent.
16 It has to do with the production of that

17 agreement here in Anmerica.

18 THE COURT: | don't think it has to do with
19 a darn thing with regard to records that have

20 al ready been produced, and a category of things
21 t hat, apparently when it suits you, are produced
22 and agreenents entered into with insurance

23 conpani es.

24 MR. BROMN: | respectfully disagree with

25 Your Honor on that issue.
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1 THE COURT: Al right, sir. | understand.
2 MR BROMN: Wth regard, though, | did

3 attenpt, | did -- it was inportant to ne to try
4 to show, and you say it's not what Ms. MVey

5 asked for, and | understand that, but tried to
6 do nore than was done at Atlas Turner. They

7 tal k about the other attorney. The other

8 attorneys had conflicts. They didn't just walk
9 away fromthis case. M understanding is

10 conflicts devel oped.

11 However, in this particular case, | wanted
12 to provide things that conme through Anerica so
13 t he Quebec act would not cone into play with

14 them | gave those to them You say that's not
15 enough.

16 Again, | understand --

17 THE COURT: Well, if they canme to Anerica
18 to talk with you so Quebec Record Act woul d not
19 apply, then why cannot they sit for a deposition
20 by Ms. McVey? They've already wai ved any

21 reliance on it if they have conme to Anerica to
22 talk to you and show you records or show you how
23 t hey searched. That nakes no sense to ne.

24 MR. BROMN: No, ma'am They did not cone
25 to Anerica to show ne what we did. What we did
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1 was vi a tel ephone conferences and Zoom

2 conferences, not themcomng to Anerica.

3 Lost throughout all of this is this is a
4 functioni ng Canadi an corporation. The Court

5 m ght say, no, |'ve seen these --

6 THE COURT: No. W're fine with that.

7 It's a functioning corporation who refuses to
8 cooperate with South Carolina courts.

9 MR. BROMN: Because it's --

10 THE COURT: It's a functioning corporation
11 whose business it is to nmanage the assets of a
12 formerly active asbestos business.

13 MR. BROMN: That is a portion of what it
14 does. It's not set up as some new corporation
15 to manage these clains, as Your Honor has said.
16 Nunmber two, unli ke any other case that |
17 beli eve we have had within this court, the

18 Quebec act is going to get down to either

19 South Carolina Suprene Court or an applicable
20 court in Canada. And they are going to fight
21 t hat issue out.

22 THE COURT: Has the attorney general

23 applied for enforcenent of this records act?
24 MR. BROAN: Not to ny know edge at this
25 poi nt .
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THE COURT: Well, isn't that a predicate to
havi ng you put this act in any kind of role of
inpact in this case?

MR. BROMN: Don't hold nme a hundred percent
to this, but | believe it has to do wth trying
to get your way around or out of contenpt. As
you have both crimnal and civil contenpt on
this, Your Honor. Crimnal and civil contenpt
for the production of docunents that this court
says we don't care about.

THE COURT: | haven't said a word to that
effect. You're m scharacterizing ny rulings
conpletely, M. Brown.

MR. BROMN: My apol ogies. Let ne rephrase
it. | believe the last neno filed said
basically that's not our problem not from you.

THE COURT: Well, exactly. That's the
| awyers talking. M orders have been pretty
cl ear about this. Wich is this whole scenario
pi tched by your client that says we want to do
it so nmuch but we're prevented by this act. It
woul d have to do with a scenario in which the
Quebec governnent actively pursued themfor sone
sort of violation of the Quebec act. That

hadn't been done. It wasn't done way back in
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1989 for sure.

MR. BROWN: The 1989 agreenent, Your Honor,
| don't believe has anything to do with the
Quebec act.

THE COURT: Yes, it does. They had to
produce to the Maryl and corporation all kinds of
records. This agreenent is replete with the
di scussion of this agreenent and the internal
wor ki ngs of ACL and everything el se.

MR. BROMN: | believe that docunent had
made its way lawfully into Anmerica.

THE COURT: Made its way what?

MR. BROMN: Lawfully into Arerica. There's
an exception, of course, as Your Honor is aware,
docunents are lawfully within Anerica. That's
what nost courts and judges have done in these
cases. Sat there and said if you have docunents
that are lawfully in Anmerica, you produce them
If you don't, you rely on the act.

THE COURT: Well --

MR. BROWN: And we |ist those cases, Your
Honor. We tal ked about them

THE COURT: Yes.

MR. BROMN: They're very interested to | ook

how t he judges try to bal ance the best they
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coul d.

On the contenpt, ny one point, too, Your
Honor, is this: It was not an attenpt or an
attenpt made, Your Honor, to show sonme good
faith, some willingness to try and get to the
bottomof this if there's a way to do it. You
may not find it sufficient, but there was an
effort. It was not a willful disregard or
putting of the nose up at Your Honor or counsel
or this Court.

And so for that reason, we think contenpt,
whi ch as Your Honor's well aware, our Suprene
Court says is sonething that you need to bal ance
carefully, make sure you're not going too far.
Look at what people are trying to do. Was it a
del i berate act of disobedience? O was there an
attenpt to try to deal with it that's not
sufficient, in our opinion, but you know what,
it showed at | east sone good faith. It wasn't
wllful, wanton disregard. That will be the
argunent |' m maki ng, Your Honor, on contenpt.

Wth regard to the striking of an answer,
again, or striking of pleadings, |I believe the
case |law fromthe Suprene Court says that the

court needs to again weigh carefully what has
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1 been done, the results fromit, howit would

2 cone into play, before you sinply strike an

3 answer. Wiich is a severe renedy and one that

4 our court has at tinmes said the courts have gone
S too far.

6 So in this case, | think in the totality of
7 what we've tried to do, naybe not enough to nake
8 you happy, Your Honor, but have tried to do, it
9 shows an effort of good faith and an effort to
10 try. And that has been ny goal. That is what
11 I"'mtrying to do.

12 The final thing would be on the

13 receivership. Respectfully -- and |I'm not going
14 to reargue Your Honor's previous order, because
15 | realize it's not appropriate. But when you

16 have a Canadi an corporation with no assets in

17 Sout h Carolina, Your Honor tal ks about the

18 i nsurance. | went back and reread Sagino [sic].
19 and as | recall, the plant at issue there was

20 sitting up in Pickens. Wich is a reason

21 recently | believe Joe Anderson and anot her

22 federal judge have distinguished it in tw cases
23 within the last year or so. So | don't know

24 t hat Sagi no gets us as far as the Court has put
25 it.

EveryWord, Inc. Court Reporting Page: 39 www.EveryWordInc.com



Hearing: TIBBS/WELCH

1 So the third thing is we -- you have an

2 entry of default in the Welch case. The order

3 in the Wel ch case specifically says that from

4 that point onit's mnisterial to get a default
5 judgnment. That is not the law. That is not the
6 | aw.

7 And, in fact, | cite the case |law that says
8 even if you have an entry of default, you're not
9 entitled to a default judgnent. They still have
10 to prove the entitl ement danages.

11 THE COURT: That's been the case -- |'ve

12 struck an answer before in proceedings |ike

13 this.

14 MR. BROMN: Yes, ma'am

15 THE COURT: And that sinply neans that

16 there's no contest to the avernments of the

17 conpl ai nt, but you've still got to prove it.

18 And that's what has been done in those cases.

19 MR. BROMWN: And taking that to its next

20 step, though, Your Honor, that was used in the
21 order to appoint the receiver to try and treat
22 the Wel ches alnpbst as if they were creditors.

23 They go under sections 4 and 5, both in Wl ch

24 and in Tibbs, and they say, well, we're entitled
25 to go into receivership because of the old -- |
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can't renenber the exact quote -- but sort of
the old way of doing things.

THE COURT: That was Welch -- | don't
under st and why you' re maki ng an argunent about
Wl ch.  You represent Asbestos Corporation
Limted in Tibbs, right?

MR. BROMAN: Yes, ma'am

THE COURT: Are you representing Atl as
Turner in Wl ch?

MR. BROAN: Yes, nma'am

THE COURT: Well, haven't we got that next
on the list of cases to be argued?

MR. BROMN: We do. | was pointing out
presumably about the receivership. |In Tibbs,

t hey say there should be a receiver because they
ACL is either, one, an insurance conpany. And

counsel has said | really don't know what

i nsurance is out there. | don't know what
they've done. | don't know. | don't know |
don't know. | was taken to task in a reply

filed by the receiver because of this 1989
agreenent that Your Honor has in front of you.
THE COURT: Yes.
MR. BROAN: Okay. Qur argument was that at

the time of themfiling for this receivership in
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Ti bbs, nobody can show. Nobody can claim
There's nothing that we have insurance and that
we're out there nuddling, which is the word that
conti nues to be used.

THE COURT: The insurance has to be
di scovered by | ooking at your records or having
sonmeone who is famliar enough with the
corporation to take a | ook. You obviously have
sone people that you think are capabl e of taking
a | ook because you're representing to the Court
that there is no insurance. |It's an affirmative
representation. They are entitled to explore
whet her you have been given correct information
by your client about that. That is the argunent
t hat they are maki ng now.

MR. BROWN:  Again, | understand, Your
Honor's position on this.

THE COURT: |I'mtelling you what they're
argui ng about establishing a receivership here.

MR. BROWN: | understand. However, they
have not net the requirenents to get a
recei vership under the statute. They have not.
It limts Your Honor from going out of the state
agai nst a non-South Carolina corporation. It

also limts Your Honor from going across an
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1 international border to put a receivership --

2 THE COURT: You say that so glibly. Wat's
3 your authority for that?

4 MR. BROMN: Statute tal ks about assets in

5 this state.

6 THE COURT: Yes. Again, we've dealt with

7 that. Qur case |law regards insurance as an

8 asset in the state, insurance that covers a

9 claimin this state.

10 MR. BROWN: And |I've read Sagi no, Your

11 Honor. |'ve read the cases that followit. |
12 believe in that case you had a specific insured
13 entity plant up in Pickens County.

14 THE COURT: W have a specific insured

15 entity here. A conpany you say is still alive
16 and operational. W have a sufficient proof at
17 this stage in the proceedings to indicate that
18 t hey pl aced asbestos in the stream of commerce
19 in South Carolina at many |ocations. That neans
20 that they can be a defendant in a South Carolina
21 | awsuit. And their insurance is regarded as

22 bei ng an asset of theirs | ocated here because it
23 covers clains here.

24 MR. BROMN: | would respectfully disagree.
25 Al nost every state | think has a statute simlar
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1 to the one that Sagino was ultimately

2 i nterpreted.

3 THE COURT: Sangano.

4 MR. BROWN. Sangano. | apol ogi ze.

5 So woul d that open the door, Your Honor, to
6 every state who has that statue to be able to

7 come in and get a receivership? How do you deal
8 with that situation?

9 THE COURT: |'ve been dealing with it for
10 about three years now, and it's worked pretty

11 well. And it resulted in the sanme kind of

12 agreenent that your clients entered into when

13 the Maryl and wanted to buy a piece with respect
14 to asbestos clains in 1989. That's the sane

15 kind of thing they're attenpting to do here, and
16 they got the right to at |east explore that.

17 MR. BROMWN: | nsurance, to nme, based upon ny
18 reading of the case law, is sonething very

19 different than a physical asset.

20 THE COURT: No, sir. Assets are assets.

21 Whet her they are pieces of paper, whether

22 they' re contractual agreenents, or whether

23 they're a building that's constructed and

24 sitting on the ground. Assets are assets, and
25 they're not limted in that statute in any way.
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MR BROWN: Well, | respectfully disagree.

THE COURT: Al right.

MR BROMN: | believe that this is a
Canadi an corporation with no assets in this
state. It does no business in this state.

THE COURT: | think understand your
posi tion.

MR. BROMN:  Thank you, Your Honor.

THE COURT: Yes, sir.

Ms. McVey in reply.

M5. MCVEY: Yes, ma'am Just briefly. [I'm
goi ng to show you what the receiver for Atlas
Turner filed. And this goes to the argunent of
whet her or not there's insurance applicable to
ACL and Atlas Turner. And they're intertw ned.

| f you | ook at the docunent that's fil ed,
there is -- this canme from di scovery responses
t hat Asbest os Corporation answered in an old
case. And in that, you see a listing of, |
don't know, 20 or 30 insurance policies. And ny
fast math is not great, but it looks like it's
about $2 billion, billion with a B, of
I nsur ance.

Now, | don't know what --

THE COURT: This is a notice of filing in
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1 the Wel ch case and in the case of Atlas Turner

2 agai nst Zurich, which is a third-party conpl ai nt
3 through its duly appointed receiver, Peter

4 Pr ot opapas.

5 M. Protopapas was able to third-party

6 Zurich; Federal Insurance; Aetna, also known as
7 Travelers. It's certain underwiters at Ll oyds,
8 et cetera. | amvery famliar with that

9 litigation. And what it did was to once you got
10 a receiver appointed for Atlas Turner, these

11 policies fromthe Maryland, from Aetna, from

12 i nsurance conpany in North Amrerica, from

13 Federal, from Continental, from Aetna, |NA

14 again, these are a variety of policies that

15 cover a period of tinme from 1964 through 1981,
16 t hat according to the receiver are potenti al

17 i nsurance prograns of Atlas.

18 | don't think there's any question but

19 they're insurance prograns of Atlas. But he

20 says their insurance conpanies -- prograns of

21 Atl as that cover the Wl ch case.

22 M5. MCVEY: Your Honor, | believe it also
23 covers -- maybe the receiver could speak to --
24 THE COURT: The receiver doesn't need to
25 speak right now This speaks for itself.
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1 M5. MCVEY: So that docunent came from

2 Asbestos Corporation's Answers to

3 Interrogatories. So it applies to Atlas Turner
4 but it also applies to Asbestos Corporation.

5 THE COURT: Atlas Turner, as we know, was
6 formerly known as Atlas -- Asbestos Conpany

7 Limted, and it has a business relationship

8 closely intertwwned with Atlas Corporation

9 Li m ted.

10 M5. MCVEY: That's right. So you have

11 t hat .

12 THE COURT: O Asbestos Corporation

13 Limted.

14 MS. MCVEY: That's about $2 billion worth
15 of insurance that would cover this stuff. And I
16 have to say you got a lot of late filings I|ast
17 night. And we were all up late last night and
18 early this norning.

19 THE COURT: | did not have a chance to see
20 all those.

21 M5. MCVEY: |'mjust wondering if there's
22 no i nsurance, why is Travelers, why is CNA, why
23 are Ll oyds, why are they comng in and

24 obj ecti ng?

25 Your Honor, this is why a receiver brings
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transparency. Al we're asking for is an even
playing field that we can do, that we understand
what they have and why.

And | respectfully think that Section 5 of
the receivership statute is very applicable in
this case. And, of course, you know that that
nmeans a receiver can maybe be appointed by a
judge of the circuit court, either in or out of
court, in such cases as are provided by |aw or
may be in accordance with the existing practice.

And we cite to you an old case, a 1909
case, and it's Carolina Chem Conpany v. Hunter.
And it tal ks about the appoi ntnent of a receiver
to correct injustice. Particularly when a
debtor is trying to defeat his creditors by an
act or a course of conduct which indicates noral
fraud. A conscious intent to defeat, delay, or
hinder its creditors in collection of the debts.

M. Tibbs has a cl ai magai nst Asbest os
Corporation. They cannot cone and ignhore every
order. | told every |awer who represents them
in the past, if you guys wll answer discovery
and produce a witness and give us docunents,
then this goes away. And they refuse. There's

no ot her option that we have other than to get a
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recei ver appointed who can be fair to both sides
and give -- force sone transparency. And that's
what we're asking you to do if you strike their
answer and hold themin contenpt.

THE COURT: Thank you, nm'am

Anyt hi ng further?

MR. BROMN: Briefly, Your Honor, while I
grab ny pen, which | left up here.

THE COURT: Yes, sir.

MR. BROMWN: The two cases that Ms. MVey
tal ks about are about active frauds ongoi ng
right then at that tinme. That sane tinme period
when the cases were being brought, et cetera.
They're all right there put together. \Wereas
here, Your Honor is |ooking at sonething back
from1989. However many years that is.

THE COURT: Well, M. Brown, here's one
thing I'mlooking at. In the Welch case, which
you referenced when you were nmaking your
argunent, we're going to get to that in a
mnute. And this is a docunent -- a notice of
filing dated August 20th, 2023. And that was
yesterday. And it lists $2 billion worth of
i nsurance coverage for your allied corporation,

Atlas Turner. And that's not sonething that
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took place in 1989. That's sonething that
M . Protopapas searched around and found and
reported to the court a day ago.

MR BROMN: | wll ask --

THE COURT: If a receiver were appointed
for ACL, ny bet is you would find that sane body
of insurance programinformation for ACL if you
| ooked hard enough.

MR. BROMWN: And | apol ogize, but | cane up
| ate | ast night and couldn't get a printer to
work at the Hilton.

Does Your Honor know the range of coverage
on that? Because | have not been able to open
it.

THE COURT: No, but | don't need to know
t he range of coverage. This thing -- yes, it
tells you, for exanple, very first one, this
illustrates, if nothing el se, exactly what is
happening with trying to get this insurance
coverage. Maryland Casualty Conpany, which was
policy for Atlas Turner. FromJanuary 1, 1961,
to January 1, 1964, $200, 000 occurrence annual
aggr egat e.

Cccurrence policies. That's what all this

is about. Those old per occurrence policies.
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There canme a tine when CA policies quit being
written as per occurrence policies. Al the
ones you see listed on this page, sone
$2 billion worth of per occurrence policy,
witten back before they started changi ng these
policies to making cl ains made rat her than per
occurrence.

One woul d have to plow further into these
policies to see whether they provi de what
M. Protopapas suspects is coverage. But he dug
around and found this just since he's been
appointed as receiver. And that's the very
reason they want a receiver appointed in Tibbs.

You're the third |l awer that's taken this.
Two ot her | awers could not get these people to
cooperate one bit except to say we don't have to
do anything, and we're not doing anything, and
we're not even going to provide a 30(b)(6),
which is a Canadi an -- Quebec Records Act
certainly doesn't affect. But they said no to
ever yt hi ng.

Appoi nting a receiver would give soneone,
who' s very know edgeabl e about how to find
I nsurance coverage, the ability to at |east take

a |l ook at what apparently unknown peopl e that
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1 you' ve checked with say they | ooked at and

2 couldn't find anything.

3 He found an enornous anount of potenti al

4 coverage. Now, have | seen the insurance

5 policy? See, | don't know. Probably not yet.

6 But he has at |east found coverage for this

7 corporation, CGE.-type coverage with very

8 reput abl e known i nsurance conpani es that started
9 out in the '60s with 200,000 is now up to

10 $2 million, $4 mllion.

11 | mean, these are big insurance coverages
12 that M. Protopapas found and indicates are

13 potential, suspected insurance prograns of

14 Atlas. Wat they are asking is this sane

15 nmet hodol ogy be used to discover insurance policy
16 of ACL.

17 | don't understand why ACL is fussing about
18 that. These policies protect them and these

19 policies stand good for the clains that are

20 goi ng to be nmade because their stuff cane into
21 the stream of commerce, if that can be proven.
22 And | have to take it as true at this nonent.

23 MR. BROMN: | think Your Honor hit the

24 nail -- hit a nail on the head. Wy would they
25 not nove forward and tender if there was

EveryWord, Inc. Court Reporting Page: 52 www.EveryWordInc.com



Hearing: TIBBS/WELCH

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

sonething there to tender for?

THE COURT: That's what | don't understand
there. At |least sone that M. Protopapas has
showed that apparently they didn't bring to
nobody.

MR. BROMN: This chart is a chart of
i nsurance. It doesn't indicate that that
i nsurance is there, binding, valid, and
appl i cabl e today.

THE COURT: Well, let's argue about all of
that. They cone forward wth sonme show ng that
there are policies that pertain to this very
di spute and cover this very corporation for
times that are involved in this lawsuit. That
gives you the right to at | east nove forward and
make sonme kind of discovery with that.

And your client has been stonewal |l ing.
That's all it is. They don't want to tender to
anybody for any insurance. Apparently that's
the position they put you in, too. Rather
awkward, | think, for you.

MR. BROWN: Again, |I'mnot going to bel abor
the point, but if there was nothing to tender,
it's not ankward for nme to say that this doesn't

prove that this insurance is in place.
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1 And the last thing was getting back to

2 t hose two cases, Your Honor. There was an

3 ongoi ng -- sort of a hot fraud right then.

4 Sonebody was goi ng out buying $10, 000 worth

S of --

6 THE COURT: One of the concerns |I've got,

7 M. Brown, this very case is where a fraud woul d
8 take place. Meaning whether this corporation

9 woul d have attenpt to convert sone of these

10 assets into cash at this very nonent before the
11 entitlement to coverage is ascertained by

12 soneone on behalf of the estate. Because what
13 you're telling me is -- that is occurring nowis
14 that Atlas is making no attenpt and ACL is

15 maki ng no attenpt to | ocate policies because

16 they say there aren't any.

17 Here's a receiver who has found sone, and
18 we can now | ook and see if they provide

19 coverage. But saying |'mgoing to stonewal |l it
20 and then say that's the excuse for not even

21 taking a look is sonething | don't understand

22 the logic of fromtheir point of view But it
23 pronotes sone real potential of skullduggery if
24 it's not shown the Iight of day before we go any
25 further with the lawsuit.

EveryWord, Inc. Court Reporting Page: 54 www.EveryWordInc.com



Hearing: TIBBS/WELCH

1 MR. BROWN: Again, | understand Your

2 Honor's position, and | stand by ny argunents

3 previously.

4 THE COURT: | understand.

S MR. BROAN: As well as the fact that with

6 all due respect, the requirenents of the statute
7 for a receivership are not net in this case and
8 shoul d not be one appointed. It would be

9 i nproper. |If we take the toothpaste out, we'd
10 never be able to get it back in.

11 THE COURT: Well, okay. Anything further?
12 M5. MCVEY: No, Your Honor.

13 THE COURT: Al right. | think there's

14 nore than sufficient evidence to indicate that
15 this corporation is deliberately refusing to

16 conply with discovery rules of South Carolina

17 guite apart fromthe all eged application of the
18 Quebec Busi ness Records Act.

19 The ACL's attorney concedes that a 30(b) (6)
20 representative has nothing to do wth the Quebec
21 Busi ness Records Act. And the appointnment of a
22 receiver is not anything that is affected by the
23 Quebec Receiver Act. Now, he has other

24 argunents about jurisdiction and so forth and so
25 on, and | understand that. | ruled on that. I
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ruled on that sonetine ago. | ruled there was
jurisdiction and when we nove forward to
deci ding what to do about this discovery.

This will be my third time revisiting this
now. This conpany has made it clear that they
are not going to cooperate with their
Sout h Carolina counsel in doing anything that
| eads to the discovery of business records.

The di scovery of -- already of the
agreenent | have referenced of July 18th, 1989,
between this very corporation, Asbestos
Corporation Limted, and its insurer, Maryland
Casual ty Conpany, indicates enough at this
monment in the proceedings to justify a nmuch nore
detai |l ed exam nation by discovery of the records
and information fromACL as to its insurance
program

And the notice of filing in another case in
whi ch an aligned corporation, Atlas Turner, is
i nvol ved, disclosing the |ocation of potenti al
coverage by many Anerican insurance conpani es of
Commercial General Liability insurance policy
covering from 1961 to 1982, and perhaps beyond,
is enough to indicate there is potential

I nsurance coverage asset which would stand good
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for clains made in South Carolina for business
transactions and material put into the stream of
comrerce in South Carolina by defendant Atl as
Conpany Li mted.

To support a finding by this Court that
Atl as Corporation, Atlas Conpany Limted is
deli berately ignoring the orders of this Court
and the Rules of Cvil Procedure of
South Carolina and failing to cooperate in any
way W th producing nmaterials, answering this
conplaint, or anything else of the Ilike that
i nvol ves dealing with the status of this natter
in South Carolina, | therefore find that ACL is
in contenpt of this Court and its orders, and |
sanction ACL by striking their answer.

| ask Ms. McVey to, within the next five
busi ness days, to get to ne and to M. Brown a
proposed order nenorializing the rulings |I have
made.

And | give M. Brown five days after that
to -- nmake any response that he wi shes to nuake.

The ruling stands as it is nmade now, but
will be further nenorialized by an order that |
will filein this matter that details the

rulings | have just nade.
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Al right. That's Ti bbs.

MR BROWN: May | clear up one question,
one sentence, Your Honor? You stated that |
conceded that the Quebec Business Records --

THE COURT: If you -- if | have nade a
finding with which you di sagree, you can
certainly deal with that in the reply you nake.
|"mnot going to relitigate ny ruling right now.

MR BROMWN: | don't want to relitigate.

THE COURT: | nmde a ruling. It may be
that it was Ms. McVey that nade the pitch the
Quebec Records Act --

MR. BROMN: We'll clean that up

THE COURT: -- does not prevent the
appoi nt nent of 30(b)(6), if so, I'll wthdraw
t hat .

MR BROMN: 'l clean it up.

THE COURT: | don't put it on you that you

concede anything on behalf of this client.
Ckay.

MR. BROWN: Thank you. Sorry, Your Honor.

THE COURT: Al right. Next is Welch
against Atlas Turner. Mdtion to lift stay.

M5. MCVEY: Judge, for just clarity, you

struck their -- hold themin contenpt, struck
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1 t heir answer.

2 And are you appointing M. Protopapas as

3 receiver?

4 THE COURT: Absolutely. [I'msorry. The

S reasons stated as this argunent was nmade in ny
6 di scussion of the history of appointnment of

7 receivers in asbestos cases in South Carolina

8 for the purpose of marshaling the assets of the
9 def endant corporation and providing an active
10 defense for the defendant corporation, | find
11 that Atlas -- that Asbestos Corporation Limted
12 has absolutely and deliberately refused to

13 cooperate in any way with this litigation in

14 South Carolina, and, therefore, the appointnent
15 of a receiver is necessary in order to have a
16 recei ver that can adequately defend this

17 cor porati on.

18 And the fact that this corporation is

19 represented being an ongoi ng corporation with
20 assets makes it all the nore inportant to this
21 corporation that if there is insurance

22 avail able, it is used rather than to invade the
23 assets of what M. Brown represents is an

24 ongoi ng corporation of assets which would

25 ot herwi se have to stand good for any clai nms nmade
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and proved here.

So for all those reasons, a receiver is
needed to marshal these assets and provide a
real defense and not sinply we're not going to
cooperate in a defense. It may be that
M. Protopapas will nove to undo the contenpt
after he's appointed and be allowed to file an
answer. And | woul d consi der that.

But at the nonent, the activity on behalf
of ACL is conpletely defiant of the orders of
this Court and the | aw of South Caroli na.

| find that M. Protopapas is a highly
capabl e recei ver whose been appointed to operate
wi t hout fear or favor in many asbestos cases in
South Carolina, and he has taken his role as a
def ender of the corporations for which he is
appoi nted receiver with the utnost seriousness
and has not only marshal ed their assets but
def ended agai nst unwarranted clains, invalid
clainms, or clains which he considers to be nore
than what is appropriate to be put forward out
of the assets he marshals. So | find he is a
conpl etely i ndependent receiver who has done a
very, very capable job and other receiverships

and w Il be appointed in this one.

EveryWord, Inc. Court Reporting Page: 60 www.EveryWordInc.com



Hearing: TIBBS/WELCH

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Al right. That's that. Welch.

M5. MCVEY: Thank you, Your Honor. Are you
good to go forward?

THE COURT: Yes.

M5. MCVEY: Theile MVey for the Wl ch
famly.

Judge, | have called this a notion to lift
stay, but | think that's not what I'mreally
trying to do here. | want to be clear that the
recei ver does not believe there's a stay in
pl ace, and he's right.

By way of background only, you've just gone
over this with ACL, but you recall that Atlas
Turner filed a notion to dismss for |ack of
personal jurisdiction, refused to conply with
di scovery, refused to produce a witness. W
noved to hold themin contenpt. You held them
in contenpt and struck their answer, and then
ordered M. Protopapas to cone in and find
I nsurance assets for Atlas Turner.

And when you did that, Atlas Turner
appeal ed each of those orders, the contenpt
order, the sanctioned order, and the receiver
order. And, of course, they have every right to

do that, and that is what they are doing.
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1 But what we don't want to have happen is

2 during the pendency of the appeal, Atlas Turner
3 deplete any of the potential assets that if the
4 Court of Appeals affirnms, the receiver could

5 mar shal to pay potential creditors.

6 And so the receiver points to, and | read

7 it again last night, Rule 62. And that talks

8 about the stay of proceedings to enforce a

9 judgnent. And it's 62(a), tal ks about automatic
10 stays and the exceptions, which include

11 i njunctions, receiverships, and accounti ngs.

12 And it says "Except as stated herein, no

13 execution shall issue upon a judgnment nor shal
14 proceedi ngs be taken for its enforcenment until
15 the expiration of ten days after its entry.

16 Unl ess ot herwi se ordered by the court, and an

17 interlocutory or final judgnment in an action for
18 an injunction, or in a receivership action or a
19 judgnent or an order directing an accounti ng,

20 shall not be stayed.”

21 So, Your Honor, while we are stayed | think
22 as to the other orders that you issued, we do

23 not believe that M. Protopapas is stayed as to
24 attenpting to discover and marshal those assets.
25 Wiy is it so inportant in this case? Wll,
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1 for a couple of reasons. During this appellate
2 process, which takes a long tine in

3 South Carolina, they' re just overworked up

4 there, I think, and so the appeal s process takes
5 along tine. What we don't want themto do is
6 what we know they have done in the past, which
7 is liquidate these insurance policies and put

8 themin sone sort of QSF

9 Now, | handed you the one involving Atl as
10 Asbest os Corporation, but the receiver filed

11 another one as to Atlas Turner. |1'mgoing to
12 hand this up to you, Judge.

13 And this | ooks |ike, again, an agreenent
14 with Atlas Turner.

15 THE COURT: |'ve been handed a docunent

16 t hat says Welch against 3M This is 2022 --

17 2020- CP- 40-03834. This docunent is a notice of
18 Atlas Turner in its m sleading representations
19 and filing of evidence of potential insurance
20 litigation. This is dated August the 18, 2023,
21 by M. Protopapas as the receiver for

22 Atl as Turner.

23 And it's an agreenent between a certain

24 asbestos mne in Canada, the Royal Insurance

25 Conmpany of Canada, and Atlas Turner, Inc., and
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1 it deals with policies of insurance and Royal

2 enforced from 1964 to 1969. And |i qui dates

3 t hose policies for the paynent into a trust of

4 $2, 500, 000 Canadian for liabilities in

5 connection wth operations for Atlas as a

6 division of this mne and sets up a paynent

7 schedul e.

8 And it was signed on the 18th of

9 Decenber 1986.

10 M5. MCVEY: That's right. So Atlas says in
11 their brief about why the receiver shoul dn't

12 continue to do his duties. They say, and I'm
13 qgquoting, According to the plaintiff, this

14 necessity, the request to lift stay is borne of
15 the potential that exists due to the believed

16 liquidity of Atlas' insurance assets. That

17 Atlas mght divest itself of the very assets

18 i ntended to be protected by the appointnent of a
19 receiver. And they say no evidence of these

20 specul ative theories has been offered into

21 evi dence by the plaintiff.

22 Now, not that they don't say that there

23 isn't any evidence or that Atlas doesn't have
24 it, just that plaintiffs haven't provided any.
25 Vell, now we have. This is a real concern about
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them depleting their asset. And it's
interesting to hear M. Brown say there is no
i nsurance responsive to these cl ai ns when
clearly there is a whol e bunch of insurance
that's out there. And | don't -- do they
deplete $2 billion of insurance? Were is the
noney? Wiere are these qualified settl enent
funds that have been set up?

Your Honor, there is a real threat that
Atlas will continue to do that. And all we're
asking -- and I don't even think you need to
rule on this, but | wanted to bring this to the
Court because the carriers and Atlas are saying
that the receiver is stayed.

We submitted letters to you that
M. Protopapas filed where Atlas is refusing to
tender these cases and these insurance
conpani es. Sone of whom are here today that
have filed responsive pleadings -- |I'msorry,
responses to our notion today. And they're not
tendering to them And so the carrier is saying
we' re not giving you anything because Atl as
hasn't tendered it to us. W want
M. Protopapas to be able to tender these

coverages to see what kind of coverage there is.
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And | think, Judge, if there weren't any
coverage, these insurers wouldn't be here filing
all kind of stuff late at night.

So while the appeal goes on, surely they
can do that. W're not asking that
M. Protopapas distribute any of these assets.
We're asking that he hold them that he marshal
them so that everyone is protected dependi ng on
what happens with this appeal.

Atl as has shown clearly to this Court that
they do not care about court orders. And so,
Your Honor, we believe it's utterly necessary to
make sure. | think under the rules, even if
there was a stay in place, under Rule 205 and
241, we neet the criteria for a stay to be
lifted, even if there is one.

But after carefully reviewing Rule 62, it's
clear to ne that receiverships are not appeal ed,
even not stayed during the appeal. And that
makes perfect sense because ot herw se every
recei vership order woul d be appeal ed, and the
def endant could do whatever they wanted with any
of the assets totally defeating the purpose of
t he recei vership here.

| "' m happy to answer any questions, but that
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1 woul d be our request. Just to nake clear the

2 receiver can go forward with this investigation.
3 THE COURT: Ms. McVey, | noticed that in

4 your petition to lift stay, you attached two

5 letters to M. Protopapas, who has been

6 appoi nted as the receiver for Atlas Turner.

7 M5. MCVEY: Yes, ma'am

8 THE COURT: And it's that order that's on
9 appeal now.

10 M5. MCVEY: Al of the orders.

11 THE COURT: Al of the orders that were

12 i ssued in connection with that are on appeal.

13 This is a letter fromM. Rahnman, a Keith

14 Rahman, account nanager of direct clains

15 di vi sion, Resolute, a |large insurance conpany, a
16 coll ection insurance conpany, dated July 24th,
17 ' 23.

18 He's -- Resolute is a third-party

19 adm ni strator of certain clainms on behal f of

20 certain underwiters at Lloyd's -- Lloyd's

21 underwriters. CCains received by an email from
22 Li ndsay Val ek, who is a paralegal for R kard and
23 Pr ot opapas.

24 The letter states, "Lloyd' s Underwiters
25 have been advised by Atlas that Atlas is
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1 controlling and defending its own interest in

2 t he asbestos |l awsuits and that you are not

3 objecting to Atlas' control of its own defense.
4 Atlas is not tendering the asbestos |lawsuits to
5 the LIoyd's underwiters for defense and

6 indemmity. |If you have any questions, contact

7 me. "

8 Then on July the 21st, 2023, Resol ute sends
9 a letter to Atlas Turner in Canada sayi ng

10 "Resolute is a third-party adm nistrator for

11 clainms on behalf of Lloyd's Underwiters.

12 Ll oyd's Underwiters are aware of an order

13 entered by Justice Jean Toal on June 20th, 2023,
14 receivership order in which the Welch | awsuit

15 stating -- in the Welch lawsuit stating that he
16 had appoi nted Peter Protopapas as receiver

17 solely over Atlas' insurance assets.

18 "Ll oyd's has been advised by Atlas that

19 Atl as has continued to control its defense of

20 t he asbestos | awsuits, even after entry of the
21 receivership order. Wich Atlas believes is its
22 right even if the receivership order is allowed
23 to stand.”

24 And Peter Protopapas is not objecting to
25 Atlas' control of its own defense.
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Al right. Those two letters from Resol ute
i ndi cate an ongoi ng and active rel ationship
between Atlas and its insurers and cl ai ns
managers for its insurers and certainly inpacts
the representations that have been nade to ne
t hat neither ACL nor Atlas has any insurance or
any information about its insurance.

And this is a correspondence dated just
| ast nonth indicating active coverage which
Atlas, a corporation of ACL, is choosing to
manage itself and called the shots on the
defense itself.

M5, MCVEY: Yes, nma'am

THE COURT: \What inpact does that have on
your argunment ?

M5. MCVEY: Your Honor, | think you should
here from M. Protopapas about whether or not he
agrees that Atlas can continue to --

THE COURT: Well, | would be surprised if
he agrees with that. That's what they're
representing.

M5. MCVEY:. That's right.

THE COURT: Is they can do that because
he's consented to it.

M5. MCVEY: Right.
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1 THE COURT: O has not objected to.

2 M5. MCVEY: | don't know if he has or

3 hasn't.

4 THE COURT: We'll find out before it's al

S over.

6 M5. MCVEY: Wat that neans to nme is

7 there's insurance here.

8 THE COURT: Exactly.

9 M5. MCVEY: There is insurance that Atlas
10 Turner is refusing tender. And we need to

11 understand why that is, what kind of coverage is
12 out there. It needs to be preserved. W know
13 t hey know how to |iquidate insurance policies

14 because we've have shown you that they've done
15 it. And that's only what's been found in the

16 | ast nmonth or so.

17 This is the purpose of a receivership

18 statue is to nake sure, even during appeal, that
19 this is not stayed so that those assets don't

20 get wast ed.

21 THE COURT: That's the biggest heartburn |
22 have about the thing. | ama circuit court

23 j udge who stays rigorously within her guardrails
24 about what she can and cannot do in the face of
25 an appeal to the South Carolina Suprene Court or
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1 the South Carolina Court of Appeals. They are

2 appealing the legitimacy of the receivership.

3 M5. MCVEY: Yes, ma'am And | would

4 agree -- the contenpt and other things are

5 properly up there. But what is not properly

6 under our own Rule 62, it specifically talks

7 about receiverships. And it makes perfect sense
8 why that is not stayed. Because there's a real
9 danger there.

10 | think you can put in sonme sort of order
11 about assets can't be disbursed, they can't be
12 what ever. But at |least at that point, the

13 i nsurance carrier will be in, wll knowif

14 there's insurance or not insurance, and wl |

15 figure out what Atlas did.

16 If there really isn't any insurance and

17 there's $2 billion that | have just shown you,

18 where is it? | think we're entitled to know

19 t hat and preserve the appeal.

20 Your Honor, so | think it is a critical

21 point respectfully to our appellate courts when
22 they go to read this, every case |'ve had on

23 appeal has taken between five and seven years to
24 fully resolve. And so it's going to be a mnute
25 bef ore we know.
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THE COURT: Well, what you've done is to

style this thing as a request that | lift the
stay. | don't have any authority to lift a
stay. | have the authority to deci de whether

there's a stay in place, but I don't have any
authority to lift a stay as | see it.

M5. MCVEY: Your Honor, you do. The rules
say -- and this is Rule 241(a) of our appellate
rul es.

THE COURT: Right.

M5. MCVEY: "The automatic stay continues
in effect for the duration of the appeal unless

|ifted by order of the lower court,"” that's you,
"the adm nistrative tribunal, appellate court,
or judge, or justice of the appellate court.

"The supersedeas or lifting of the
automatic stay as well as any other affirmative
relief granted may be conditioned on such terns
as the tribunal, court, judge, or justice
entering the order deens appropriate.”

So, Your Honor, | think you do have
authority to do that and they say it. Now, |'m
sure they can appeal that up to the next |evel.

THE COURT: Oh yeah.
M5. MCVEY: But you do have the authority
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under our rules to do that. And I do think you
should do it. You're famliar with the dangers
of this liquidation as they're having now. And
it's a real concern.

So that's if there's a stay. | would argue
to you that Rule 62 says there is no stay on
this receivership stuff. It specifically says
that. And so | think there is not a stay, but
even if there were, we believe that you can lift
it under Rule 241(a).

THE COURT: Al right.

M5. MCVEY: Thank you, Judge.

THE COURT: Al right. M. Brown.

MR. BROMN:  Thank you, Your Honor.

Your Honor, | very accurately hit on the
fact that the orders on appeal wll go to the
very heart of powers of M. Protopapas as
receiver. That is one of the many orders that
has been tinely appealed and is at the Court of
Appeal s at this nonent.

Wth regard to the argunent that it is
not -- or I'lIl be honest, | got a little
confused because counsel for the plaintiffs
filed a nenp that said that there as an

automatic stay. And they said it over and over
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and over and over. And then there was a filing
by soneone that referenced the receiver saying,
no, there is no automatic stay.

| did what M. --

THE COURT: | don't think you need to be
confused. Their argunment today is Rule 62 or
there is an automatic stay of orders under
appeal. W know that's Hornbook law. If it is
appeal able item

Now, people in this court have all kind of
fun appealing things that aren't appeal able
because of interlocutory orders. And sone of
that is wapped up in part of what was done in
t he order about Welch were interlocutory matters
that aren't appeal abl e.

But for appeal able orders, if they are
appeal able to stay, the appeal stays further
activity by the circuit court on the matters
that are stayed. Wat their argunent is here is
that Rule 62 specifically exenpts the running of
a receivership fromthe stay. And argues
there's a good reason for that because that
sinply preserves the ability to preserve assets.
So that's what she argues.

You don't need to spend any tinme saying

EveryWord, Inc. Court Reporting Page: 74 www.EveryWordInc.com



Hearing: TIBBS/WELCH

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

t hey argued inconsistently. | think
understand what their position is now.

MR. BROMN: Ckay. Let's go to 62(a), which
tal ks about the automatic stay does not cone
into play wwth regard in the action for a
receivership. This case was never talking about
Wel ch, Your Honor. There was never an action
for a receivership. It's an asbestos case where
a receivership becane a di scovery sanction
i ssued by this Court. Thereis to ne --

THE COURT: It was a petition for the
appoi ntnment of a receiver. You can -- |
woul dn't spend a whole | ot of tinme on that
argunment. They nmade a petition to appoint a
recei ver as part of what they thought was
necessary because of the conduct of the
def endant. They al so asked for sanctions. The
thing is a nultilayered thing that's just as the
ot her case was.

So it's a part that dealt with appoint nent
is -- deals with a petition to appoint a
receiver.

MR. BROMWN:  And, Your Honor, if | recal
the rulings right fromWlch, and | could be

wrong, Sso please don't let -- was there a
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1 petition for the appointnent of a receiver, or

2 was that sinply sonmething that was nentioned by
3 the court as an additional sanction?

4 THE COURT: It was either a petition or a

5 notion. Sonething that was filed asking, A

6 could a receiver be appointed, and, B, that it

7 be M. Protopapas.

8 MR. BROMN: And that was in relation to a

9 di scovery sanction, and | believe --

10 under standi ng that you don't --

11 THE COURT: No, it was in relation to the
12 conplete refusal to cooperate with the processes
13 of the court. Not just discovery. These people
14 don't want to answer. They didn't want to put a
15 | awyer in with -- the succession of |awyers that
16 you are now the third in line was after we had
17 already done a little bit of noving towards

18 sancti ons because they woul dn't even appear.

19 MR. BROMN: Ckay. Then, Your Honor, it

20 was -- if discovery is an incorrect word choice,
21 then it was a sanction against ny client.

22 THE COURT: It was nore than a sanction.

23 The sanction was in part other things. |

24 woul dn't spend any tinme on that argunent because
25 it's not going to make any difference. |If you
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1 want to nake it to the Suprene Court, that's

2 fine.

3 But this wasn't -- the appointnent of a

4 receiver in order to marshal the assets and

5 protect the assets, particularly insurance

6 assets of Atlas. That's why the receiver was

7 appoi nt ed.

8 MR BROMN: It's our belief based upon the
9 rules that there should be an automatic stay on
10 that until the Court decides that the receiver
11 have that authority to do so.

12 As Your Honor just pointed out, you said
13 you stay in your |lane. And you've been in many
14 | anes in your life. And this is one where |

15 bel i eve the issue needs to go to Col unbia, |et
16 t hem decide if Your Honor is on the book.

17 It's where | canme up with the quotes that
18 are in our brief that say when there is an issue
19 about whet her negatives, there's an automatic
20 stay, and maybe there's not, if it's not clear,
21 it should go to Colunbia, not the circuit court.
22 THE COURT: Well, you know, | think you're
23 going to get a shot at that issue anyway because
24 you' re going to appeal whatever | do here and
25 sooner or |ater the Suprenme Court is going to
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have to weigh in on it. But |'ve got another
real piece of heartburn about this matter, and
it has to do with the representation that you're
maki ng on behalf of your clients that there's no
i nsurance and you have | ooked.

How in the world do you explain the letters
fromResolute to M. Protopapas not two days ago
or not a nonth ago where they say there is
cover age?

MR. BROWN: They do not.

THE COURT: Wit a mnute. Let nme ask ny
question first. Those letters specifically say
by Resolute Corporation that they are the clains
manager for Lloyd's, certain underwiters at
LI oyd's, that your client, Atlas Turner, has
made the active decision that it wll manage
whet her to tender to Resolute these clains for
coverage. And that it will -- it is not
tendering them and even nmakes the representation
that M. Protopapas is not opposing that. [|I'm
goi ng to ask hi mabout that before it's all
over.

But the fundanmental thing that gives ne
extrenme heartburn about that, those two letters

fromthe Resolute folks stand as utterly in
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contradiction to your representation that they
asked you to nake, that they don't have any
i nsurance and don't know there's any insurance.

As of July of this year, their own clains
manager was tal ki ng about clains that cover
them that they had made the consci ous deci sion
not to tender to Resol ute.

MR. BROMN: Ever since clains have covered
them Your Honor, | apol ogize, but if you read
those letters carefully, they don't say what
Your Honor is saying nor what Ms. MVey
presented to this Court. Either one of those
| etters say there is coverage and so and so has
deci ded that they don't want it. It's just not
t here.

THE COURT: Al right, sir.

MR. BROAN: That's all, Your Honor. Thank
you very nuch.

THE COURT: M. Protopapas, |'d |like sone
information about this. Wo's standing and
wants to get involved in this?

MR. CARROLL: Your Honor, Todd Carroll for
Travelers. | don't really want to get invol ved.

THE COURT: Well, then don't get invol ved.

MR. PROTOPAPAS. Thank you, Your Honor.
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1 Two qui ck m scell aneous matters and then | have
2 a brief overview for the Court.

3 One on the concept of the 62 and the idea
4 of a receivership action, there's a Porter v.

5 Brown case, 146 SC 810 from 1929. And it says,
6 "It is well established rule that in order to

7 aut hori ze the appoi ntnent of a receiver is

8 essential there be at the tinme of appointnent a
9 suit pending in which relief other than the nere
10 appoi ntnment of a receiver is sought.”

11 So the Wel ches have a personal injury case.
12 That's the action. |, as the receiver, then get
13 appointed. It's not that there's a separate

14 | awsuit to bring an action. That is not allowed
15 in our state according to Porter v. Brown.

16 The second m scel | aneous, Your Honor, on

17 the July 24th, when | received those letters

18 from Resolute, | imedi ately responded and said
19 "I disagree and | wll go to court to clarify."
20 And on the 25th of July, | filed a notion
21 to clarify receivership to assune control over
22 the defense of Atlas Turner's United States

23 asbestos litigation, as the next step, because |
24 was stunned by the response.

25 Your Honor, by way of overview, this Court
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in the issue of whether the stay was going to
slow nme down in identifying insurance assets, |
believe there is no stay that affects the
receivership. And | was appointed, Your Honor,
on June 21st of 2023, and was fortunate to hit

t he not her | ode of insurance information for

t hese conpanies fromprior litigation in the

' 90s where they answered di scovery which has now
been presented to the Court.

| sent out subpoenas the very next day to
those identified conpanies. And sone of them
have responded to ny subpoena, which are the two
vital agreenents that you have. And because the
Asbest os Corporation agreenent rel eases Atl as
Turner's rights to that insurance, they produced
the Atlas Turner.

And | commend ny friends at Royal, which is
Arrowood, which is M. Lay and M. Joyce, for
providing it.

And | comend ny friend M. Kaley, who is
in the audi ence, who represents Maryl and, for
being forthright in responding to ny request for
i nformati on.

| have not gotten one piece of information

fromAtlas Turner. | have not gotten nothing
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but stonewal ling. You can't show. |'m not

hel ping. W're not telling. W're not going to
tender to insurance. W're not going to assist
you. Not hing but stonewall.

And as a result of their stonewalling, I
don't rely upon Atlas Turner to help. However,
your order instructs people to assist ne. And
t hey have refused to do so. So | brought
litigation against carriers imediately after ny
appoi ntment when it appeared that | wasn't going
to be getting a |lot of cooperation.

| al so brought a | awsuit against the | awer
in Philadelphia for his file from Atlas Turner
because he refuses to be hel pful in providing
i nformati on.

So fromthe very begi nning, Your Honor, we
have been active in this litigation w thout any
assi stance fromAtlas Turner. And it is
unfortunate they will not tell their |awer what
the status of their qualified settlenent fund
is -- or they call trust -- what their trust
fund is. They won't tell their |awer how nuch
noney remains in it. They won't tell their
| awyer what's happening with the remaining

i nsurance policies.

EveryWord, Inc. Court Reporting Page: 82 www.EveryWordInc.com



Hearing: TIBBS/WELCH

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

And we've seen this in other situations but
it still surprises nme that we have to prove the
negative. W have to prove that there -- that
we can't provide evidence of insurance,
therefore, we can't do anything. Well,
fortunately, our rules and our subpoenas and our
receivership law allow ne to act without their
assi stance in finding their insurance.

So upon ny appoi ntnent of June 21st with
the court-advised people to assist ne in finding
t he i nsurance, advise ne to take control of the
i nsurance assets and bring themto this court, |
nove forward.

And, Your Honor, | consulted Rule 62, and I
consulted the appeal court rules, when the
appeal was taken on July 9 or 10th. And when |
consul ted those rules, | |ooked, and | said
recei vership action, what is it? A receivership

action is sinply when the recei ver has been

appointed to naintain the status quo. | am not
depl eting insurance policies. | amnot trying
to liquidate insurance policies. I'mtrying to

find them and what do they nean.
| f Atlas Turner would conme to this court,

Your Honor, and tender the policies in court and
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1 say this is what we have, this is our settlenent
2 fund, this is what hasn't been |iqui dated, and
3 we are not going to liquidate for the pendency
4 of the appeal, they would have every right to

5 come here and say you should put a stay on

6 M. Protopapas' actions because we have status
7 guo. But they don't. They're not forthright

8 for information.

9 And by anal ogy, Your Honor, with the

10 receivership maintain the status quote. Their
11 remedy on the receivership order is they have
12 the right to an i nmedi ate appeal, and they have
13 taken that. But our rules also say that

14 i mredi ate appeal, just |ike any judgnent,

15 interlocutory or not, doesn't stay the activity
16 of the receiver to maintain the status quo. And
17 it could be a business that sells hot dogs and
18 t hey appeal the receiver order. Now they sale
19 the real estate. They sell everything. The

20 receiver has nothing to do. | becone nooted by
21 t he pendency of the appeal.

22 And our Rule 62 doesn't want it to happen.
23 It wants there to be transparency. It wants

24 there to be a light shined into this so that

25 everyone sees what is avail able and what is not.
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Wiich is why | have thrown into the record
everything | have, late, volum nous,
unfortunately for this Court to have to pay
attention to, but I wanted you to see everything
| have found.

THE COURT: Here's the question,

M. Protopapas. |If you're right that the Rule
62 doesn't stay the activity of the receiver in
protecting and marshaling assets during the
pendency of an appeal of its -- of ny authority
or the rectitude of appointing a receiver, then
what happens if the Court agrees that the
receiver was inproperly appointed?

MR. PROTOPAPAS: Your Honor, for that
thread, | amnot wasting an asset. |'m not
spending an asset. |I'midentifying the asset.
And furthernore, Your Honor, as our rules work
in conjunction in these strange situations, when
| | ooked at the 241 appellate court rule, and |
| ooked to the exceptions, one of the exceptions
mentioned is judgnents directing the assignnment
or delivery of docunents or personal property as
provided in South Carolina Code 18-9-150.

So we have an exception to the stay

identified in Subsection (b)(2) about the
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delivery of docunments or personal property
pursuant to 18-9-150.

When | ook at 18-9-150, I'mrelieved to
see the word "receiver" in that statute. That
statute says this section of the code provides
that if the judgnents appealed fromdirects the
assi gnnent or delivery or docunents or personal
property, the execution of the judgnent shal
not be stayed by the appeal unless one of two
exceptions apply.

One of them being the things required to be
assigned or delivered be brought to this court
or placed into the custody of such officer or
receiver as the court shall appointnent.

So we have these rul es working together
where don't stay a receiver pending an appeal .
You can get out of this probl em under our
exceptions if you tender to the receiver, here's
our information, or you tender to the court.

And then you can act supersedeas or otherw se
for the stay to be on top of them

And if they have cooperated, and if they
had presented the information, | nmay not object
to themcontrolling the defense subject to being

tendered to the insurance conpanies. But if
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they want to say don't settle this case or
settle that case, | would have stayed back and
cooperated wthin the best that | could.

But to say the plaintiff can't find
evi dence of insurance, therefore, don't do
anything, the other half of the coinis they're
sitting on the evidence and they won't show it
to us. And | know they are sitting on it
because | have found it. | found two buybacks.

| found a list of $2 billion of insurance.
| have grouped the carriers to the intended
| awsuits, which they say we don't have to honor.
And now we have plaintiffs.

Each of those settlenent agreenents, by the
way, Your Honor, nention litigation in the
United States of Anmerica is the purpose of the
buyback. The United States of Anmerica asbestos
personal injury clains, over 7,000 is listed in
the Atlas Turner buyback. That's why they're
setting up the fund for the United States of
Anerica litigants who are bringing clains.

|s there noney left? Is it the trust or
the qualified settlenent fund that's paying
M. Brown? Were is the noney? And where are

all the insurance policies?
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1 So respectfully, I believe our ruling, 62,
2 conbined with the exception -- the exception

3 noting that there's a receiver for the delivery
4 of docunents, your order saying insurance

S docunents conme into the custody of this court.

6 They have a nechanismto say stop, and they

7 haven't taken advantage of it.

8 Therefore, | don't believe | have to stay

9 and | get to proceed forward and uncover what

10 are really half truths to this Court. They are
11 hal f truths. And it's unfortunate they wll not
12 give the full truth to M. Brown and say to this
13 Court, we have bought themall back. W have

14 wi ped out the trust fund with 20,000 clainms. In
15 2014, we nmade our |ast paynent and here's

16 evidence of it. W are out of insurance, and we
17 are out of noney.

18 | f they had said that, the answer is there.
19 | can find it through litigation and subpoena

20 and cooperation fromsone carriers, and maybe

21 not as nuch cooperation fromothers. Wat

22 Resolute didn't tell ne, and they have ny

23 subpoenas, they didn't say we don't have any

24 insurance. W sold it back. Resolute said it
25 hasn't been tendered to us.
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And unfortunately, their counsel is here
t oday, and their counsel can nmake a firm
representation to this Court, if their client is
truthful, that it has been bought back, or they
can say it exists. | would be curious the
answer to that question.

For those reasons, Your Honor, | do not
believe the stay inpacts ne. | have nmarched
forward. Until this Court tells ne to stop, |
will continue to march forward.

THE COURT: Thank you, sir. Al right.

M. Carroll, you stood.

MR CARROLL: Yes, ma'am

THE COURT: And what | want to understand
bef ore you address the court is what your
connection is -- what your client Travel ers'
connection is to the Welch versus Atlas Turner
case, 2022-CP-40-03834. And you can cone up
here to do that, M. Carroll. You don't need to
stand back there.

MR. CARROLL: Very good. Thank you, Chief.
Todd Carroll on behalf of the Travelers
def endant .

So ny client is a third-party defendant to

athird party conplaint that M. Protopapas
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filed on behalf of -- in his capacity as the
Atlas Turner receiver in this case.

THE COURT: Right. Sonething | knew, but I
just wanted to be sure you would recite it.

MR, CARROLL: Yes, nmm'am

THE COURT: There's a third-party plaintiff
in the Welch case. The nunber | just recited
into the record. And the third-party plaintiff
is Atlas Turner by and through its appointed
recei ver, Peter Protopapas.

And that third-party plaintiff has brought
an action against Zurich, successor of the
Maryl and; Federal |nsurance; Continental; | NA
Aetna, now fornerly known as Travelers; certain
underwiters at Lloyd's; certain London market
conpani es; Canadi an General |nsurance Conpany,
now or formerly known as Aviva | nsurance of
Canada; and March and McLennan conpani es.

And in connection with that third-party
part of the Wl ch case, you, Todd Carroll, are
representing one of the naned third-party
defendants, and that is the Aetna, now known as
Travel ers Casualty | nsurance Conpany, correct?

MR. CARROLL: Yes, ma'am That's the | ong,

wi nding path to get nme to this podi um
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THE COURT: You may proceed.

MR. CARROLL: Your Honor, I'monly here --
ny client has not yet filed a response to the
third-party conplaint, but we saw the
plaintiffs -- the Welch plaintiffs' nmotion to
lift the automatic stay. G ven our state's
jurisprudence or waiver and sitting on your
rights, we filed a very short joinder to
M. Brown's clients.

THE COURT: Let nme say right there that the
Travel ers' position with respect to its
opposition to notion to appoint a receiver is
contingent to the appointnent of receiver is on
appeal now and nothing further can be done.

Al'l of those positions are totally
protected and your appearance here is conpletely
legitimate in aid of the position that the
Traveler wll probably take in sone filings in
t hat regard.

MR, CARROLL: Yes, nma'am

THE COURT: Nothing is waived. Nothing
wi || be waived.

MR. CARROLL: Very good. Thank you. That
was our concern. W did not want today's

hearing to cone and go with us --
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1 THE COURT: Your argunent here nmay be

2 i nconplete, and this does not foreclosure any

3 further response the Travel ers may want to nake
4 about this matter, but you certainly are invited
5 to coment if you care to.

6 MR. CARROLL: Very good. Your Honor, |

7 will rest on ny very short subm ssion, but | do
8 want to respond to the argunents | heard for the
9 first time today just so, again, | don't get

10 saddl ed wth a notion.

11 THE COURT:  Sure.

12 MR, CARROLL: | think the Welch plaintiffs
13 were correct in their notion by not relying on
14 Rul e 62, because | don't think Rule 62 has

15 anything to do with this issue.

16 62(a), which |I've heard fromthe podi um

17 this norning, 62(a) is only ained at the 10-day
18 period i medi ately after a judgnent has been

19 entered. It does not carry the stay, the note,
20 t he nonstay, that issue is not addressed

21 el sewhere in Rule 62, except with regard to

22 orders of injunction.

23 That goes down through 62(d) -- excuse ne,
24 62(c), (d), and (g) all talk about -- they all
25 basically adopt the Welch plaintiffs' argunent
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here today. They adopt that argunent as it
relates to injunctions. They do not adopt that
argunent as it relates to receiving.

And then if you need confirmation of it,
| ook no further than the official conmment to the
rule. Rule 62(a) provides for an automatic stay
of execution for ten days in all but injunction
actions are those involving receiverships or
accounti ng.

So Rule 10 -- or pardon ne, Rule 62(a) only
governs the first week and a half after an order
is entered. So that way you can't file a notice
of appeal the next day and go squander your
assets and say, oh, I'msorry, M. Receiver, you
can't do anything.

But that rule doesn't reach into
recei vershi p beyond that ten-day period. And
we've got confirmation of that by Rule 62(c),
Rul e 62(d), Rule 62(g) because they don't
nmention -- they tal k about injunctions. They
don't tal k about receivers.

Then you go to Rule 241(b) where it lists
t he exceptions to the automatic stay. And
241(b)(8) is the subpart that picks up Rule 62,

and it's automatic stay. 241(b)(8) also limts
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its reach to only injunctions. It does not
i ncl ude receivership orders.

So | think the plaintiffs were right when
t hey asked the Court to Iift the automatic stay.
| don't think that the Court can do it because
the Rule 205, as we put in our papers. But the
62(a) argunent that we heard this norning, I
just don't think applies. Excuse ne. | don't
think it applies in this situation.

And | know that Ms. McVey and | have
probably cone at things froma different
i deol ogi cal perspective. | would suggest that
rule is the right rule so that there's no risk
of the Court inproperly seizing private property
and consigning up private property incorrectly
during the pendency of an appeal .

Now, if somebody wants to go to an
appel | ate court and ask an appellate court to
| ook at that while the matter is in the
appel l ate court's jurisdiction, perhaps they can
do that. But | think the -- | think there's
sound reason why the automatic stay does apply
to receivership orders, and that's to prevent
the i nproper tying-up of what is otherw se

private property.

EveryWord, Inc. Court Reporting Page: 94 www.EveryWordInc.com



Hearing: TIBBS/WELCH

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

But the rule says what the rule says, and
it doesn't apply to this situation.

THE COURT: Let ne ask you this.

MR, CARROLL: Yes, nmm'am

THE COURT: Let's assunme your argunent is
the correct one. |If this Court issued an
i njunction enjoining any further disposition of
any of the insurance assets of Atlas Turner that
could be used to provide coverage here in
connection with -- further connection with its
havi ng appointed a receiver and directs that in
connection with the enforcenent of the
i njunction that information about the existence
of that those assets, those insurance policies
i mredi ately be provided to the Court, would that
kind of an order be stayed?

MR. CARROLL: Well, | don't think that kind
of order can be issued in this case in this
posture because the whole notion of the
| awf ul ness of M. Protopapas' appointnent, that
the whole -- everything that gives himauthority
IS on appeal.

THE COURT: Well, what |I'masking is this:
If this Court sinply in the Wl ch case issues an

injunction to Atlas -- Atlas is a party of these
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1 proceedings, and it certainly is -- things

2 requiring it to do sonething are not things to
3 t he stay because |'ve never dealt with that.

4 MR, CARROLL: Yes, nmm'am

S) THE COURT: But in connection with their

6 conduct so far in not cooperating, if this Court
7 i ssues sone sort of injunctive order requiring
8 themto imedi ately disclose all of their

9 potential insurance coverage in the Wl ch case
10 and enjoining themfromany further |iquidation
11 or -- of this and enjoining them fromtaking any
12 action by way of failure to tender that would
13 render the coverage not available, that's a

14 straight-out old injunction in aid of enforcing
15 the orders of the court that they so far have
16 not been willing to cooperate with. What's

17 wong with that? And how is that stayed by any
18 appeal that m ght be nade?

19 MR. CARROLL: Well, | think that,

20 obvi ously, would be a different question. |

21 t hi nk you woul d have to have -- | nean, the

22 i njunction analysis is, of course, a conpletely
23 different animal requiring all kind of

24 evidentiary proof that so far hasn't been --

25 THE COURT: Well, | don't know. W have a
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pile of it in this court today.

MR. CARROLL: Your Honor, | wll confess,
|'ve not seen that. Because of the way our
el ectronic filing systemworks --

THE COURT: Well, when you wait to the very
| ast mi nute when this thing has been schedul ed
for a good long tine, and Atlas Turner certainly
knows it, to suddenly the weekend before this
thing, file all that stuff, and that's because
you don't get notice to do it until then, |I'm
not blam ng you | awers, but the client is not
going to be able to hide behind sone nysterious,
sudden need to file piles of paper to ne the day
bef ore a heari ng.

You are to be congratulated for responding
to their last-m nute desperation request, but
" mnot going to be constrained by the fact it
all comes piling on ny desk the evening before
this hearing takes place.

MR. CARROLL: Yes, ma'am And |'m not
casting dispersions on ny client at all. All
|"'msaying is | don't know what kind of
evidentiary record you have. | know in our
state, we don't issue injunctions lightly and it

requi res actual proof, sworn testinony, cross
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exam nation, and all kinds of stuff that hasn't
happened in this case.

THE COURT: Well, it doesn't necessarily
require that all the tine. The issues of
per manent injunction. The issues of tenporary
injunction with a directive to supply
i nformati on does not require any of that.

MR, CARROLL: Yes, ma'am |'mnot trying
to qui bble with you on the procedure for
injunction. You asked ne if | did -- if you did
i ssue an injunction, what would the anal ysis be?
| haven't done it. | haven't read the rules. |
haven't read the case |aw that woul d tal k about
t hat exact situation. Al | know-- I'm
responding to this Rule 62(a) argunment that |
heard in court for the first tine.

THE COURT: Right. Wy does Travelers care
about this?

MR, CARROLL: Because --

THE COURT: Why would -- all Travel ers has
to dois say what it's got or hasn't got in
ternms of coverage in this matter. Wy does it
care otherw se about a receivership?

MR. CARROLL: We only care -- we only file

sonet hi ng because we've been naned a third-party
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1 def endant by the receiver. |f the receiver

2 hadn't filed what we think is an inproper

3 third-party conplaint and naned ny client as a
4 defendant, | sure would not have failed that

5 joint --

6 THE COURT: You claimit's inproper because
7 you have cl ainmed the receiver is inproperly

8 appoi nt ed.

9 MR. CARROLL: Well, | also think is

10 incorrect use of Rule 14. And we have ot her

11 def enses --

12 THE COURT: That so far has not been

13 brought to ny attention.

14 MR. CARROLL: Right. W haven't nmade any
15 of our --

16 THE COURT: Right.

17 MR. CARROLL: -- Rule 12-style argunents.
18 But, again, we filed our joinders. W didn't
19 want sonebody to say, well, you knew about the
20 third-party conplaints so --

21 THE COURT: | don't understand why

22 Travel ers woul d care about the appoi ntnent of a
23 receiver. It would give you a point of contact
24 where you can get this thing resol ved.

25 MR. CARROLL: But we've been sued, and so
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1 that's why we cared.

2 THE COURT: Sure you've been sued, but why
3 woul d you care about challenging the authority

4 of the receiver when all in the world he's

5 trying to do is find out whether you' ve got any
6 coverage in this matter? That's all he's trying
7 to do. He's not trying to take a di nme out of

8 your pocket. He's trying to find out whether

9 you have cover age.

10 MR. CARROLL: Ckay. Well, Your Honor, we
11 filed our joinder in this case because we were a
12 defendant. |If we need to explain our other

13 concerns, we will in response to the third-party
14 conpl ai nt .

15 THE COURT: Al right, sir.

16 MR. CARROLL: That's why we're here right
17 now.

18 THE COURT: Ckay.

19 MR. CARROLL: The other thing when

20 M. Protopapas spoke, he referenced Rule 241(b).
21 THE COURT: Ei ght.

22 MR. CARROLL: No, ma'am | raised (b)(8).
23 (b)(2). Judgnents directing the assignnent or
24 delivery of docunents or personal property.

25 The plaintiffs didn't cite that. The first
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1 time it cane up was just now here at the podi um
2 My understanding of that statues is it tal ks

3 about an actual judgnent that says, Defendant,

4 you do this. You give themthis docunent. You
S give themthis property.

6 THE COURT: They've got that --

7 MR CARRCLL: No, ma'am

8 THE COURT: They've got the orders of this
9 Court directing that certain things be done, and
10 the failure of Atlas to do those things then |ed
11 to the appoi ntnent of Protopapas who is trying
12 to conply with those orders.

13 MR. CARROLL: Yes, nma'am But the order

14 for M. Protopapas that appointed himas a

15 receiver -- it gives himauthority, but it

16 doesn't identify a specific defendant. It

17 doesn't identify nmy client by nane and say

18 Travel ers, you have to give over this property.
19 THE COURT: | understand your argunent, but
20 he's directed to marshal and identify assets --
21 i nsurance assets. And that directly deals with
22 your situation.

23 MR, CARROLL: Yes, na'am But he sends

24 Rul e 45 subpoenas with that.

25 THE COURT: So?
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MR, CARROLL: Well, ny point is if the
order actually -- if it was an order that
directed the assignnment or delivered the
docunents of personal property, like the rule
says, then Rul e 45 subpoena woul d be
unnecessary. You can say here's an order that
tells you you' ve got to do this.

THE COURT: | ask ny question --

MR. CARROLL: But he doesn't do that
because this Rule 241(b)(2) and South Carolina
Code 18-9-150 doesn't apply to this situation.

THE COURT: | understand your argunent.

MR, CARROLL: That's my position or ny
client's position. Thank you, Judge.

THE COURT: Thank you, sir.

M5. MCVEY: Judge --

THE COURT: Woa.

M5. MCVEY: Sorry. | just wanted to ask if
you coul d ask hi mone questi on.

THE COURT: Al right.

M5. MCVEY: Does Travel ers have insurance?
Did Travelers insure Atlas Turner? Has it been
| i qui dated? How many policies?

That's why they're here. They are here

because they have insurance. | would like to
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know t he answers to those questions.

THE COURT: Well, I'massunm ng they are
here because they have insurance. But he said
they're here because they were third-party sued.
That's the position -- wait a mnute, M. MVey.

MS. MCVEY: Sorry.

THE COURT: He says they are here because
they were sued. He hasn't taken a position yet
about what kind of policies they have and
whet her those policies have been |iqui dated.

| could cure that by an order to a
third-party defendant, and it would have not hing
to do wth legitimacy or anything else. It
woul d have to do with coverage in this case.

M5. MCVEY: And the only reason | say that
is because it's been represented to you today
that there is no insurance, yet we have
i nsurance carriers show up --

THE COURT: That representation is
obviously not true. And Resolute's own letter
gives alie to that. There is insurance here.
The question is what the scope and breadth and
whether it's been liquidated or not. And that's
not M. Brown's fault it's not the truth. It's

Atlas' fault for not telling the conplete truth
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to this Court. | understand that.

And it's not M. Carroll's fault. He's
sinply representing his insurance client. But,
you know, | think the way to -- |I'mnot going to

put him-- to answer that question.

MR. CARROLL: 1'Il tell, Your Honor, I
don't know. | really don't know --

THE COURT: | wll just tell you right now,
as your friend and judge in this case, | advise

you don't answer that question.

MR. CARROLL: Just to shut up.

THE COURT: That is -- the answer to that
guestion is sonething we're going to get the
right way. Ckay.

MR. CARROLL: Do | need to hand you
sonething to retain you as ny counsel ?

THE COURT: No. It's worth what you pay
for.

Ckay. Thank you. Al right.

MR, RAW.: Your Honor, | represent
Conti nental |nsurance Conpany.

THE COURT: I'mtelling you one thing,
M. Rawl, I'mnot going to go through Iistening
to every one of these insurance conpany

third-party plaintiffs deliver a full argunent.
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1 We're now at 11:30. You' ve got other filings in
2 this case and other regards. |'mnot going to

3 sit here and -- you speak at ny invitation. |

4 can rule on what's before ne without |istening

5 to anybody's argunents. |'mnot going to listen
6 to any repetitive argunents in this regard.

7 MR RAW.: Yes, nma'am

8 THE COURT: As nuch as | | ove you and your
9 f at her.

10 MR RAW.: Very briefly. On behalf of

11 Continental | nsurance Conpany and certainly

12 wites of Lloyd's, who | represent. And ny nane
13 is Vic RawWl, RA-WL, with Gordon & Rees | aw

14 firm

15 |"d just like to incorporate the argunents
16 that were nade by Atlas today and i ncorporate

17 t he argunments that were nade by Travelers. The
18 only point | would like to point out is that the
19 order that was appointing the receiver is

20 predi cated on the earlier orders nade by the

21 Court striking the answer and issuing the

22 sanction. And those predicate orders are

23 referenced in the order appointing the receiver.
24 And | believe that under Rule 205, you

25 know, anything that is done with regard to the
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1 further orders and the receiver would be beyond
2 the jurisdiction of this Court because they

3 affect the predicate orders.

4 THE COURT: | understand your argunent. |
5 don't agree with you at all.

6 MR. RAW.: Thank you, ma'am

7 THE COURT: Yes, sir.

8 Al right. M. MVey.

9 M5. MCVEY: Your Honor, the only thing |

10 want to reiterate is if the order appointing

11 M. Protopapas, the receiver, is flipped on

12 appeal, the only harmis that Atlas woul d have
13 answered the discovery that they refused to

14 answer now. Were is your insurance? Wat does
15 it look like? It allows the receiver to gather
16 i nformati on and docunents. That's the only

17 har m

18 THE COURT: Al right. Wat |'ve been

19 asked to do in these pleadings is to lift a stay
20 that is inposed by the Rules of Gvil Procedure
21 and the Rul es of Appellate Procedure with

22 respect to action in a |ower court when a nmatter
23 is on appeal.

24 | am concerned that nmy ability to lift the
25 stay is itself constrained by the operation of
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the rul es thensel ves and what they have to say
about what is stayed and what is not stayed.
And |, therefore, amgoing to decline to |ift
t he stay.

However, what | amgoing to do in aid of
nmovi ng al ong the Wel ch case and the third-party
action, which was brought before the stay was
i nposed and may or may not be stayed by anything
further with regard to the appoi ntnent of
receiver is that I amgoing to i ssue an order
requiring that Atlas identify all insurance it
has and all insurance policies it has which have
any applicability to this asbestos claim

It is clear fromResolute's letters that
Atl as knows that there is coverage that Resol ute
is acting as clains manager for and has
specifically instructed the two underwiters,

Ll oyd's and -- well, as instructed upon Resol ute
as the clains manager for Lloyd' s that it is
controlling its own defense.

This letter does not say there's no
insurance. This letter does not say it's not
tendering this claimto -- that Atlas is not
tendering this claimto Lloyd's. That is

undi sclosed in the letter. The letter sinply
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1 says that it is -- that it -- the manager for

2 the underwiter has been advised by the insured
3 that it is going to defend its own interests in
4 t hese | awsuits.

5 | amgoing to require that Atlas identify
6 all insurance that may pertain to this lawsuit.
7 | want Atlas to specifically respond to

8 filings of M. Protopapas that identify in his
9 August 20, 2023, filing that identify a

10 mul titude of policies by American insurance

11 conpani es that cover matters from 1967 to 1982.
12 | want -- | amgoing to require that

13 Atlas Turner identify any other policies that

14 may have been issued by the third-party

15 defendants in the proceedi ng brought by the

16 receiver, as well as any other insurance that

17 pertains to coverage in this matter or potenti al
18 coverage in this matter.

19 And | amgoing to require that Atlas

20 di scl ose that within ten business days of today.
21 When is this case scheduled for trial?

22 M5. MCVEY: It is been continued because of
23 t hat .

24 THE COURT: Continued. Gkay. Well, in ten
25 busi ness days I'mgoing to require. And | want
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1 the disclosures to be sent to the Plaintiff's

2 attorney and directly to this Court.

3 | do not concede that the stay orders

4 affect ny ability to direct anything to Atlas in

5 this connection. It is a defendant in this

6 | awsuit and continues to be a defendant in this

7 | awsuit. And | am going to nake that particular

8 order with respect to Atl as.

9 | would urge that M. -- | amnot convinced
10 as to what these rules nean in terns of what is
11 stayed and what is not stayed by this order.

12 But the circunstances are very exi gent and

13 there's information that Atlas has |iquidated

14 sone of these policies, information that

15 M. Protopapas has brought to the Court.

16 It raises a serious enough issue in ny m nd
17 about the honesty of Atlas to the Court as well
18 as the ability to preserve assets that may be

19 avail able to respond to the Welch | awsuit, that
20 | amgoing to ask that the parties convey to the
21 Sout h Carolina Suprene Court in connection -- or
22 to the Court of Appeals in connection with any
23 filings that are nade with regard to a stay, a
24 lifting of a stay, or anything that woul d affect
25 the ability to go forward with this
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recei vership.

| would ask that that be done as
i mredi ately as possible, and | would strongly
urge the Court to take this matter up at its
earl i est possible convenience in order to
preserve these assets for response to the very
serious conplaint of the Welch famly in
connection with these cases.

So that is what I'mgoing to do. | would
li ke for Ms. McVey and M. Protopapas to devel op
an order that reflects what | have said here.
The order is in effect now and wll be subject
to its confirmation.

When you have devel oped this order, send a
copy to M. Brown, a copy to M. Rawl and
M. Carroll, and any other representatives of
the third-party defendants in the Wl ch matter.

M5. MCVEY: Your Honor, just for clarity
during the pendency of the appeal, is it this
Court's order that Atlas Turner cannot |iquidate
any of these insurance assets?

THE COURT: Absolutely. Absolutely. |
want all that covered in here. They're a party
to this proceeding, and | certainly have the

ability to by use of injunction, as well as by
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1 use of direct orders, to preserve these assets
2 to the extent the Court has. That's the whole
3 reason for the appointnment of the receiver.

4 | do not believe that the spirit of these
5 rul es woul d prevent a court from preserving

6 t hese assets, but | amnot going to weigh in

7 specifically on the applicability or

8 non-applicability of the stay. |'msinply going
9 to nake sone orders with respect to Atlas and
10 that's how the order needs to be constructed.
11 Al right. That's Wl ch.

12 Now, what we've got remaining is still a
13 ot of stuff. | would like to take a recess
14 right now. Let's cone back at 12:00.

15 The Court will be in recess.

16 - - -

17 (A recess transpired 11:36 a. m)

18 * * * * *

19

20

21

22

23

24

25
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10 Witness my hand, I have hereunto
affixed my official seal this 22nd day of August,

11 2023, at Lexington, Lexington County, South Carolina.
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