From: Kirsten E. Small
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Cc: Kyle A. Brannon; Jennifer J. Hollingsworth; Cathy A. Golisch; wbarnes@barneslawfirmsc.com
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NPDocuments.FID8306269]
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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Good afternoon,

Attached for filing please find: (1) Notice of Appeal (including Exhibits A-C) on behalf of
Appellant SC OPCO, LLC, together with a Proof of Service; and (2) Notice of Appearance for
Kirsten Small, together with a Proof of Service. As noted on the Proofs of Service, these
documents are being served on counsel for Respondent by copy of this email.

A check for the filing fee of $250 will be mailed to the Court under separate cover.

Best regards,

Kirsten E. Small, CIPP/US

P: (864) 282-1112

//A\ MAYNARDNE XSEN

Confidentiality Notice - The information contained in this e-mail and any attachments to it is
intended only for the named recipient and may be legally privileged and include confidential
information. If you are not the intended recipient, be aware that any disclosure, distribution or
copying of this e-mail or its attachments is prohibited. If you have received this e-mail in
error, please notify the sender immediately of that fact by return e-mail and permanently
delete the e-mail and any attachments to it. Thank you.
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM JASPER COUNTY
Court of Common Pleas

C. Stephen Bennett, Special Referee

Case No. 2023-CP-27-00005

Bullard & Son, Inc., d/b/a Lowcountry Medical Linens, .........c.ccccoeeuviieiinnnnnnnn. Respondent,
V.

Ridgeland Nursing Center, Inc., Ridgeland NC, LLC, and SC

OPCO, LLEG, ettt e e e e e e e e e e e e e e e e e e e e e e e eeeeeas Defendants,

Of whom

SC OPCO, LLC S the ceeeevieieeiieiiiriienieeteeie ettt ettt ettt sne e Appellant.
PROOF OF SERVICE

I certify that on January 2, 2024, the foregoing Notice of Appeal was served on
Respondent Bullard & Son, Inc., d/b/a Lowcountry Medical Linens SC OPCO, LLC by
emailing a copy of the same, together with Exhibits A through C, to the following counsel
of record for Respondent using the primary email address listed in the Attorney
Information System:

William F. Barnes, 111
wbarnes@barneslawfirmsc.com

January 2, 2024 s/ Kyle A. Brannon







THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM JASPER COUNTY
Court of Common Pleas

C. Stephen Bennett, Special Referee

Case No. 2023-CP-27-00005

Bullard & Son, Inc., d/b/a Lowcountry Medical Linens, .........c.ccccoeeuviieiinnnnnnnn. Respondent,
V.

Ridgeland Nursing Center, Inc., Ridgeland NC, LLC, and SC

OPCO, LLEG, ettt e e e e e e e e e e e e e e e e e e e e e e e eeeeeas Defendants,

Of whom

SC OPCO, LLC S the ceeeevieieeiieiiiriienieeteeie ettt ettt ettt sne e Appellant.
PROOF OF SERVICE

I certify that on January 2, 2024, the foregoing Notice of Appearance was served
on Respondent Bullard & Son, Inc., d/b/a Lowcountry Medical Linens SC OPCO, LLC
by emailing a copy of the same, together with Exhibits A through C, to the following
counsel of record for Respondent using the primary email address listed in the Attorney
Information System:

William F. Barnes, 111
wbarnes@barneslawfirmsc.com

January 2, 2024 s/ Kirsten E. Small







THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM JASPER COUNTY
Court of Common Pleas

C. Stephen Bennett, Special Referee

Case No. 2023-CP-27-00005

Bullard & Son, Inc., d/b/a Lowcountry Medical Linens, .........c.ccccoeeuviieiinnnnnnnn. Respondent,
V.

Ridgeland Nursing Center, Inc., Ridgeland NC, LLC, and SC

OPCO, LLEG, ettt e e e e e e e e e e e e e e e e e e e e e e e eeeeeas Defendants,

Of whom

SC OPCO, LLC S the ceeeevieieeiieiiiriienieeteeie ettt ettt ettt sne e Appellant.
NOTICE OF APPEARANCE

PLEASE TAKE NOTICE that the undersigned attorney represents Appellant SC
OPCO, LLC, and hereby gives notice of appearance as counsel in the above-captioned
matter. All future pleadings and correspondence should be sent to the attorney at the

address below:





January 2, 2024
Greenville, South Carolina

s/ Kirsten E. Small

Kirsten E. Small, SC Bar No. 75681
MAYNARD NEXSEN, PC

104 South Main Street, 9th Floor
Greenville, SC 29601

Telephone: 864.370.2211
Facsimile: 864.282.1177
KSmall@maynardnexsen.com

Attorney for Appellant






THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM JASPER COUNTY
Court of Common Pleas

C. Stephen Bennett, Special Referee

Case No. 2023-CP-27-00005

Bullard & Son, Inc., d/b/a Lowcountry Medical Linens, .........ccccccecverviiiniinnnnnne. Respondent,
V.

Ridgeland Nursing Center, Inc., Ridgeland NC, LLC, and SC

OPCO, LLGC, eeeteeeeeeeeeeeeeeeeeee et e e e e e e e e e e e e e e e e et eeeeeeaea s s eaeeaeeeeaaaasseeaanaens Defendants,

Of whom

SC OPCO, LLC S The .uveueruirieeieiinieieieieniceeestentet ettt et ene e eenes Appellant.
NOTICE OF APPEAL

SC OPCO, LLC appeals the Default Judgment dated May 12, 2023, attached hereto
as Exhibit A; the Order Denying SC OPCO, LLC’s Motion to Set Aside Default Judgment
and Motion for a New Trial dated September 13, 2023, attached hereto as Exhibit B; and
the Order Denying SC OPCO, LLC’s Motion to Alter or Amend Order Denying Motion

to Set Aside Default Judgment and for New Trial dated December 7, 2023, attached hereto

as Exhibit C.

Appellant received written notice of the latter Order, denying Appellant’s Motion

to Alter or Amend, on December 7, 2023.
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January 2, 2024

Other Counsel of Record

William F. Barnes, III, SC Bar No. 78220
13 Mulberry Street East

P.O. Box 897

Hampton, SC 29924

Phone: (803) 943-4529
wbarnes@barneslawfirmsc.com

Attorney for Respondent Bullard & Son,
Inc., d/b/a Lowcountry Medical Linens

Respectfully submitted,

s/ Kyle A. Brannon

Kyle A. Brannon, SC Bar No. 100550
Jennifer J. Hollingsworth, SC Bar No. 73535
MAYNARD NEXSEN PC

1230 Main Street, Suite 700

Columbia, SC 29201

Phone: 803.771.8900
KBrannon@maynardnexsen.com
JHollingsworth@maynardnexsen.com

Attorneys for Appellant SC OPCO, LLC
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ELECTRONICALLY FILED - 2024 Jan 02 11:42 AM - JASPER - COMMON PLEAS - CASE#2023CP2700005

EXHIBIT A





STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOURTEENTH JUDICTAL CIRCUIT
COUNTY OF JASPER

CIVIL ACTION NO,. 2023-CP-27-00005
Bullard & Son. Inc. d/b/a Lowcountry
Medical Linens, oo

PlaintifT,
JUDGMENT

Ridgeland Nursing Center, Inc., Ridgeland
NC, LLC, and SC OPCO, LLC,

— e Tt ettt et Tt o g

Defendants.

3

This matter came before me for a hearing on Tuesday. April 25, 2023, pursuant to the Februan
18, 2023 Order of Reference to a Special Referee. At the hearing, the Plaintiff, through Perry N.
Bullard ("Lowcountry Medical Linens™), appeared with his counsel, William F. Bamnes. IlI. The
hearing began after 10:00 a.m. at Bennett Law Firm, P.A., 162 Second Avenue, Ridgeland, SC 29936,
No one appeared for Defendant, Ridgeland NC, LLC or SC OPCO, LLC (collectively “Defendants™).
After reviewing the exhibits presented and hearing testimony, | make the following findings of fact and
conclusion of law.

FACTS

This action arises out of a breach of contract between Plaintiff and Defendants. Defendants
transact business in Jasper County and operate the Ridgeland Nursing Center. (Compl.). On March
3. 2020, Ridgeland Nursing Center and Lowcountry Medical Linens entered into a valid. binding
contract (“Contract”) for various rental items. (Compl. ¥ 8). The Contract started on April 1, 2020,
for a term of sixty (60) months. (Compl. § 9). Ridgeland Nursing Center agreed in the Contract that

“lajny invoice in the over 30 day status will be subject 10 a 1.5% late charge (18% per annum).”

(Compl. ¥ 10). Ridgeland Nursing Center agreed in the Contract that it would “be responsible for all

i
=
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legal fees to collect any unpaid balances.” (Compl. ® 11). The Contract provides that if Ridgeland

Nursing Center terminated the Contract prior to the agreement term, Ridgeland Nursing Center agreed

to pay Lowcountry Medical Linens at a depreciated rate of 50% of the rental rate times the number of

weeks left in the agreement. (Compl. ¥ 12). The Contract inures to the benefit of any successors or
assigns. (Compl. § 13).

Starting on the Contract term of April 1, 2020, Lowcountry Medical Linens provided services
and linens to Ridgeland Nursing Center. (Compl. ¥ 14). Lowcountry Medical Linens made deliveries,
and invoices were paid by Ridgeland Nursing Center. (Compl. ® 15). Between February 28, 2022 and
June 22, 2022, Lowcountry Medical Linens provided invoices for services provided to Ridgeland

Nursing Center for rented medical linen supplies totaling $20.311 36:

Invoice No. Invoice Date Amount
1287515 02/28/2022 5336.90
1287628 03/02/2022 537439
1287783 03042022 5433.61
1287838 03/07/2022 $335.15
1287966 3/09/2022 532958
1288122 03/11/2022 S5462.60
1288182 03/14/2022 5343.71
1288300 03/16/2022 $337.27
1288461 03/18/2022 5476.48
1288515 03/21/2022 $343.54
1288643 03/23/2022 5363.63
1288797 03/252022 $474.18
1288853 03/28/2022 $330.34
1288972 03/30/2022 $388.36
289130 O4/01/2022 £477.93
1289187 047042022 $305.70
1289321 (04/06/2022 $337.27
1289471 O4/06/2022 $509.13

5B
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1289529
1289645
1289799
1289864
1290015
1290163
1290218
1290333
1290486
1290538
1290666
1290841
1290897
1291043
1291166
1291221
1291346
1291491
1291546
1291691

1291836
1201862
1291988
1292137
1292193
1292312
1292464
1292513
1292642
1292791

1292846
1292964

04/1172022
04/1372022
04/15/2022
04/18/2022
04,20/2022
(472272022
04/25/2022
04272022
04292022
05/02/2022
05/04/2022
05/06/2022
(5/09/2022
05/11/2022
05/13/2022
05/16/2022
05/182022
05/20/2022
05/23/2022
057252022
05/27/2022
05/300/°2022
(6/01/2022
06/03/2022
06/06:/:2022
06/08/2022
O6/10/2022
06/13/2022
06152022
06/17/2022
062002022

06/22/2022

$337.27
548031
$346.25
$337.27
$516.09

$352.54

$308.49
$364.57
£457.55
531408
$346.21
5478.77
538048
$370.40
$723.07
$324.37
§34243
547989
5405.94
538903
$348.61

$348.80

5354.86
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Total: $20,311.36
(Compl. ¥ 16). Despite receiving the services and linens provided by Lowcountrv Medical Linens,
Defendants have refused to pay the invoices. thereby breaching the Contract. {Compl. § 17).

On January 5, 2023, Lowcountry Medical Linens filed suit against Defendants. (Compl.). On
January 6, 2023, the Summons and Complaint were properly served on Defendant SC OPCO. LLC.
through its Registered Agent at 2 Office Park Ct.. Suite, 103, Columbia. South Carclina (SC OPCO
AT, of Sve.). SC OPCO failed to answer or appear and is in default. (Entry of Default),

On January 11, 2023, the Summons and Complaint were properly served on Defendant
Ridgeland NC., LLC through Janelle Green. Administrator. at the Ridgeland Nursing Center, 1516
Grays Highway, Ridgeland, South Carolina. (Ridgeland NC AfY, of Sve.). Ridgeland NC. LLC failed
to answer or appear and is in default. (Entry of Default). Afier SC OPCO. [ LC and Ridgeland NC,
LLC failed to timely answer or otherwise respond. the Court entered default against both defendants on
March 1, 2023. (Entries of Default).

Neither Defendant appeared nor filed an answer or other responsive pleading in this action in
accordance with Rule 12, SCRCP. On February 18, 2023, this matter was referred to the undersigned
pursuant o Rule 53, SCRCP, “for all purposes including but not limited 1o taking testimony and
determining the amount of damages on all causes of action contained in Plaintifi’s Complaint, . . .
(Order of Reference).

On March 30, 2023, Lowcountry Medical Linens sent Ridgelard NC, LLC and SC OPCO,
LLC, a Notice of Damages Hearing by first class mail in compliance with Rule 55. SCRCP. (Ex. 1).

CONCLLUSIONS OF LAW

“It is well settled that by suffering a default. the defaulting party is deemed to have admitted
the truth of the plaintiff's allegations and to have conceded liability.™ Roche v Young Bros.. 332

S.C. 75, 81, 504 S.E.2d 311, 314 (1998). Defendants are deemed to have admitted the truth of

Plaintiff’s allegations and to have conceded liability for its damages
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Both Defendants were properly served in accordance with Rule 4. SCRCP, and received

proper notice of the hearing pursuant to Rule 55. SCRCP, However, despite receiving proper notice

of the damages hearing, neither Defendant appeared at the hearing At the hearing, Plaintiff

presented numerous exhibits and 1 heard testimony from Perrv Bullard.

I'he Count holds that Lowcountry Medical Linens and Defendants entered into valid, binding
contract on March 3, 2020 for various rental items. The Contract is binding upon WY SUCCOSsSOor or
assign that operates the Ridgeland Nursing Center during its duration. The sixty-month contract
started on April 1. 2020, and was to expire on March 31, 2025, The parties initially performed their
respective obligations under the Contract with Lowcountry Medical Linens providing rental items
and Ridgeland Nursing Center paying invoices for those items. Ridgeland Nursing Center agreed
that “[a[ny invoice in the over 30 day status will be subject to a 1.5% late charge (18% per annum}”
and that it would “be responsible for all legal fees to collect anv unpaid balances.” The Contract
further provides that, if Ridgeland Nursing Center terminated the Contract prior 1o expiration of the 5-
year term, it would pay Lowcountry Medical Linens at a depreciated rate of 5(1% of the rental rate
times the number of weeks left in the agreement.

“The elements for breach of contract are the existence of the contract, its breach, and the
damages caused by such breach.” Branche Builders, Inc. v Coggins, 386 S.C. 43, 48. 686 S.E.2d 200,
202 (Ct. App. 2009). Defendants, Ridgeland NC. [.1.C and SC OPCO, L1.C. breached the Contract by
refusing to pay invoices for rental items Defendants received that were provided by Plaintiff,
Defendants are liable to Plaintiff for the unpaid invoices provided by Lowcountry Medical Linens from
February 28, 2022 and June 22, 2022 that totals $20,311.36. Defendants are also liable to Plaintiff for
the June 27, 2022 invoice totaling $1,243.83. which is for product provided to Ridgeland Nursing
Center that was not returned to PlaintifT,

Defendants are also liable to Plaintiff for the 1.5% late charge (18% per annum} and the

depreciated rate for early termination. both terms in the Contract. As of March 31. 2023. the 1.5%

-

f-""'
csé
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late charge totals $3.349.30. (Ex. 2). Exhibit 3 contained a summary provided by Mr. Bullard for
the early termination total. Defendants are liable to Plaintiff for 50% of the early termination
weekly amount ($623.13) times the number of weeks (145 weeks) lefl in the agreement. which
equals $90,353 .85,

Ridgeland Nursing Center also agreed in the Contract 1o be responsible for all legal fees o
collect any unpaid balances. Plaintiff hired counsel to represent it on @ 33 1 3% contingent fee
arrangement, which totals $38,419.45. The case costs Plaintiff incurred bringing this action total
$500.54. (Ex. 4).

CONCLUSION

I find Plaintiff is entitled to a total judgment for actual damages against SC OPCO. LLC and
Ridgeland NC, LLC for the breach of contract action in the amount of one hundred fifty-four
thousand one hundred seventy-eight dollars and 33/100 ($154.178.371  Even though punitive
damages were sought in the Complaint, the Court does not award anything for punitive damages.

ANDIT IS SO ORDERED.

/ x i
May  J2— . 2023 )‘
Ridgeland, South Carolina ¢l Stephen H-.nm.j(

special Reterce
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FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF JASPER
IN THE COURT OF COMMON PLEAS CASE NO. M23-CP-27-(H) 5
o i -ul'ihlgn.'l.m:j h-l..-1-'z|-||~|-. Center, Inc Hid_gu:h.a.a-d".‘-‘i[ ;
_Bullard & Son, Inc. d'b'a Lowcountry Medical Linens, LLC, and SC OPCO, LLC
PLAINTIFF(S) DEFENDANT(S)
o . o | Atworney for : [ Flaintift L) Defendant |
i Submitted by: William F. Barnes, 111 ' o

i (] Self-Represented Litigam

MSPOSITION TYPE (CHECK ONE)
O JURY YERDICT. This action came before the court for a trial by jurv. The issues
have been tried and a verdict rendered
& DECISION BY THE COURT. This action came to trial or hearing belore the coun,
The issues have been tried or heard and a decision rendered [ See Page 2 for add tional information,
O ACTION DISMISSED (CHECK REASON): [ Rule 12(b), SCRCP. [ Rule 41(a),
SCRCP (Vol. Nonsuit): [ Rule 43(k). SCRCP (Settled): L] Other
D ACTION STRICKEN (CHECK REASON: [:I Rule 4iqj), SCRCP : Bankruptcy,
(] Binding arbitration, subject to right 1o restore to confirm. vacate or modify
arbitration award: [] Other
O DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX
|:| Affirmed; D Reversed; l:l Remanded; [] Other
NOTE ATTORNEYS  ARE  RESPONSIRIF FOR NOTIFYING WIER  COURT THIH=R AL O
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING 1N THIS APPF AL E_:
ITIS ORDERED AND ADJUDGED: [ See attached order (formal order 1o follow) ] Suatement of Judgmigm
by the Court:

S

ORDER INFORMATION
This order [[] ends [[] does not end the case
Additional Information for the Clerk :

e

Pl

e

: INFORMATION FOR THE JUDGMENT INDEX )
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A™ in one of the boxes below.,

Judgment in Favor of Judgment Against Judgment Amount To be

I {List name(s) below) {List name(s) helow) Enrolied !

R e | (List amount(s) below) |

| o g " . |

E Bullard & Son, Inc. d/b/a SC Orco, I‘I“( & $151+|TH,$3 [

| Lowcountry Medical Linens Ridgeland NC, LLC

- t | g ! S P T syt

, $

TP e g S Py sl e o L AR !

s !

|rﬂ|}]:'l“l.:ab];; describe the property, inc-l-udiniﬁ M:I_H_qi[! information and address. referenced in the order:

The judgment information above has been provided by the submitting party.  Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts 1o be computed such as interest
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided tw the clerk.
Mote: Title a rchers should refer to the official court order for judgment details,

LI e . _5-12-2013

Specaal ?J;kL dudge-Erme Date
o
SCRCP Form 4C F'jkp‘;'“ Bﬂﬂﬂr_f?" Sc g4 GYOB

Page |
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For Clerk of Court Office Use Only

This judgment was entered on the day of , 20 and a copy mailed first class or
placed in the appropriate attorney’s box on this day of , 20 fo arfomey's of record or
to parties {when appearing pro se) as follows:

William F. Barnes, II] -
PO Box 457, Hampton, SC 29924

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANTY(S)

CLERK OF COURT

Court Reporter:

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFF RENCED ON
PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decizion rendered,
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ELECTRONICALLY FILED - 2024 Jan 02 11:42 AM - JASPER - COMMON PLEAS - CASE#2023CP2700005

EXHIBIT B





STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
} FOURTEENTH JUDICIAL CIRCUIT

COUNTY OF JASPER )
} CIVIL ACTION NO.: 2023-CP-27-00003
Bullard & Son, Inc. d/b/a Lowcountry )
Medical Linens, )
)
Plaintiff, )
) ORDER DENYING DEFENDANT SC
VS, ) OPCO,LLC’S MOTION TO SET ASIDE
} DEFAULT JUDGMENT AND MOTION
Ridgeland Nursing Center, Inc., Ridgeland ) FOR A NEW TRIAL
NC, LLC, and SC OPCO, LLC, )
)
Defendants. )
)

This matter came before me on the Defendant SC OPCO, LLC’s motions to set aside default
judgment and for a new trial. The parties submitted memoranda on the motions. On July 20, 2023,
I held a hearing on the motions. Present for Plaintiff Bullard & Son, Inc. d/b/a Lowcountry Medical
Linens (“Lowcountry”) was William F. Barnes, III. Present for Defendant SC OPCO, LLC, was Kyle
A. Brannon. After carefully considering the parties’ memoranda and exhibits, hearing argument of
counsel, and reviewing the applicable law and pleadings, the Court denies SC OPCO’s motions.

FINDINGS OF FACT

On March 3, 2020, Lowcountry entered into a contract with Ridgeland Nursing Center for
Lowcountry to provide medical linens to the facility. The contract had a 60-month/5-year term and
an April 1, 2020 start date, meaning it was effective from April 1, 2020 until March 31, 2025. The
agreement specified penalties in the events of non-payment and early termination.

If the customer terminated the agreement before the five-year term ended, it agreed to pay
Lowcountry “a depreciated rate of 50% of the rental rate times the number of weeks left in the
agreement.” If the customer failed to pay any invoices, it agreed to pay “a 1.5% late charge (18% per

annum).” The customer agreed to be “responsible for all legal fees to collect any unpaid balances.”
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Finally, the agreement states it “is in effect and shall enure to the benefit of any successors or
assignees.” The agreement was signed by Sheri Boyles, the Administrator for the facility.

In November 2021, SC OPCO bought Ridgeland Nursing Center. SC OPCO is a New Jersey
LLC that operates nursing homes in multiple states. SC OPCO says that it purchased the assets of
Ridgeland Nursing Center but not its liabilities or contracts. SC OPCO employs someone to “have
primary responsibility for the business operations of Ridgeland Nursing & Rehab, including
negotiating contracts with vendors, as well as approving invoices for services.” (Aff. of Neuman p.
1). Despite this “primary responsibility,” that person claims to “have no knowledge of the terms of
any contracts that may have existed between” Lowcountry and Ridgeland Nursing Center. /d. at p. 2.

From April 1, 2020, through January 2022, Lowcountry provided linen services and received
payment for its services. This includes payments for November and December 2021, and January
2022, all after SC OPCO bought Ridgeland Nursing Center. Sheri Boyles, who signed the agreement
and had knowledge of its terms, remained employed by SC OPCO until May 2022.

From February 28, 2022, until June 22, 2022, Lowcountry sent 50 invoices to SC OPCO that
it did not pay. The invoices total $20,311.36. SC OPCO continued to receive and use the medical
linen services but refused to pay for them. SC OPCO also kept $1,248.83 of Lowcountry’s linen
products and did not return them.

On January 5, 2023, Lowcountry filed this action against SC OPCO, Ridgeland Nursing
Center, Inc., and Ridgeland NC, LLC, for “Breach of Contract against All Defendants” and “Unjust

Enrichment/Quantum Meruit as to All Defendants.” (Cmplt.) (emphasis added). A copy of the

agreement was attached to and filed with the Complaint.
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On January 6, 2023, Lowcountry served SC OPCO through its registered agent. Service of
process is not in dispute. SC OPCO did not answer the Complaint. The Circuit Court filed an entry
of default as to SC OPCO and referred the case to me “for all purposes” including a damages hearing.'

On March 30, 2030, Lowcountry sent SC OPCO a notice of damages hearing through its
registered agent. On April 25, 2023, the court held a damages hearing, and SC OPCO chose not to
attend or otherwise respond. Lowcountry presented evidence at the hearing, and the court took
testimony from Perry Bullard, the owner of Lowcountry. The court held that the agreement “is
binding upon any successor or assign that operates Ridgeland Nursing Center during its duration.”
(Judgment p. 5). Further, “SC OPCO, LLC, breached the Contract by refusing to pay invoices for
rental items Defendants received that were provided by Plaintiff.” /d.

On May 12, 2023, the court entered judgment against SC OPCO for $154,178.33, which
includes $20,311.36 in unpaid invoices, $1,243.83 in missing linens, a $3,349.30 late charge, a
$90,353.85 early termination fee, and $38,419.45 in legal fees to collect the debt. /d. at pp. 5-6.

On May 17, 2023, SC OPCO filed a motion to set aside default, for a new trial, and for
enlargement of the time to file an answer.

ARGUMENT

SC OPCO cites to four rules in its motions—Rules 55(c), 60(b), 59(a), and 6(b), SCRCP.

None of those rules provide for relief in these circumstances.
I.  Rule 55(c), SCRCP, does not apply.

“Once a default judgment has been entered, a party seeking to be relieved must do so under
Rule 60(b), SCRCP.” Campbell v. City of N. Charleston, 431 S.C. 454, 460, 848 S.E.2d 788, 792 (Ct.
App. 2020). Because a default judgment for damages was already entered when SC OPCO filed its

motions, Rule 55(c) does not apply. Instead, Rule 60(b), is SC OPCQ’s only avenue of relief.

! Defendant Ridgeland NC, LLC, is also in default.
3
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SC OPCO states that it “can meet both standards based on” the same arguments. (Mot. p. 6).

I disagree, and find that it cannot meet either standard.

II. SCOPCO Does not Satisfy Rule 60(b), SCRCP.

A “court may relieve a party or his legal representative from a final judgment, order, or

proceeding for . . . mistake, inadvertence, surprise, or excusable neglect . . . .” Rule 60(b)(1), SCRCP.
SC OPCO asks the court to set aside the default judgment under Rule 60(b)(1) due to its “mistake” in
believing that it did not need to answer the Summons and Complaint. (Mot. p. 8).

“Rule 60(b) requires a more particularized showing of mistake” than the Rule 55(c) standard.
Sundown Operating Co. v. Intedge Indus., 383 S.C. 601, 608, 681 S.E.2d 885, 888 (2009). “The
different standards under the two rules underscore the clear intent to make it more difficult for a party
to avoid a default once the court has entered a judgment, which carries greater finality, and often
occurs later than, a clerk’s entry of default.” Id. at 608, 681 S.E.2d at 888-89. “In determining whether
a default judgment should be set aside under Rule 60(b)(1), the promptness with which relief is
sought, the reasons for the failure to act promptly, the existence of a meritorious defense, and the
prejudice to the other parties are relevant.” Tobias v. Rice, 379 S.C. 357, 366, 665 S.E.2d 216, 221
(Ct. App. 2008) (internal quotation and alteration marks omitted). I find that SC OPCO fails to make
the threshold showing of a mistake to warrant relief but, even if it could make this showing, the other
relevant factors do not support relief in this case.

Mistake. SC OPCO argues that it made an “honest mistake of fact” by believing that it did
not need to answer the complaint because it did not enter into a contract with Lowcountry, did not
assume the liabilities or contracts of Ridgeland Nursing Center, and it was not the “primary defendant
in the lawsuit.” (Mot. p. 7). None of these amount to a “mistake” warranting relief under Rule
60(b)(1).

For four months Lowcountry sent SC OPCO 50 invoices that it ignored and chose not to pay.

(Cmplt. pp. 3-4). Not surprisingly, about five months later, Lowcountry filed suit against SC OPCO.
4
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The Summons and Complaint list SC OPCO as a defendant. (Summons & Cmplt. § 4). SC OPCO
received personal service of process. The documents plainly state that “YOU ARE HEREBY
SUMMONED and required to answer the complaint . . . and, if you fail to answer the complaint,
judgment by default will be rendered against you for the relief demanded.” (Summons) (underline
emphasis added). Lowcountry specifically asserted that the “Contract inured to the benefit of the
[sic] any successor or assigns.” (Cmplt. § 13). The Complaint also specifically seeks damages for
invoices of linen services during SC OPCO’s ownership of the facility. (Cmplt. §{ 16-18). Both
causes of action are stated “as to All Defendants.” (Cmplt. pp. 2, 5). Even a cursory reading of these
documents shows that a response is required from SC OPCO. Its alleged belief that it did not need to
answer is neither reasonable nor credible.

SC OPCO is a sophisticated party that operates a federally-regulated health care facility. Yet,
when it received repeated invoices for services rendered, it chose not to pay for those services. This
further supports my decision to find that SC OPCQ’s conscious choice to ignore the Summons and
Complaint after ignoring invoices is not a mistake.

Even if1 could find a mistake, it is a mistake of law and not of fact. The requirement to answer
a complaint is not a fact—it is the law. Rule 12(a), SCRCP (“A defendant shall serve his answer
within 30 days after the service of the complaint upon him” (emphasis added)). If a defendant
believes that a complaint incorrectly names it as a party, the proper remedy is to file an answer and
assert that as a defense. It is remarkable that SC OPCO believed it could get away with ignoring fifty
invoices and valid legal process under these circumstances.

A mistake of law does not warrant relief under Rule 60(b). “[FJailure to understand the legal
process is not excusable neglect under Rule 60(b).” Hill v. Dotts, 345 S.C. 304, 310, 547 S.E.2d 894,
897 (Ct. App. 2001); see also Hillman v. Pinion, 347 S.C. 253, 257, 554 S.E.2d 427, 429 (Ct. App.
2001) (“[B)ecause this is a mistake of law, not fact, we find this is not the type of mistake, surprise,

inadvertence, and excusable neglect generally contemplated by Rule 60(b)(1).”). “It is always a
5
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matter of regret that a party should not have his day in court. However, . . . [where] the appellant was
duly served with the summons and complaint, [i]t was his duty to answer the complaint. . . .” Hill,
345 S.C. at 310, 547 S.E.2d at 897 (internal quotation marks omitted). SC OPCO is a sophisticated
entity familiar with the legal system that knew before it received the Summons and Complaint that it
owed Lowcountry money for unpaid invoices and even kept Lowcountry’s product. SC OPCO’s own
conscious choice to ignore valid legal process does not warrant relief under Rule 60(b).

SC OPCO argues its belief that it did not have to answer is supported by correspondence that
Lowcountry sent to the Facility that was not directed to SC OPCO. (Mot. pp. 4-5). The court
disagrees. That Lowcountry separately served the registered agents for SC OPCO and Ridgeland
Nursing Center actually shows that it intended to sue them both as separate entities. SC OPCO’s
registered agent is not at the facility. Regardless, SC OPCO is not allowed to substitute its own
judgments or assumptions for the express language of a legal document that says it is required to
answer within thirty days.

SC OPCO asserts that it did not know “what events would cause a breach” of the contract.
(Mot. p. 5). Ireject this assertion. It received 50 invoices over four months and should have expected
a lawsuit for its failure to pay.

SC OPCO relies upon Mitronics v. S.C. Dep't of Revenue, 345 S.C. 506, 548 S.E.2d 223 (Ct.
App. 2001), for its mistake-of-fact argument under Rule 60(b). (Mot. p. 8). That case is
distinguishable. Mitronics filed a request for a contested case hearing in the ALC. Id. at 508, 548
S.E.2d at 224. The original hearing date was rescheduled, and Mitronics® counsel mis-calendared the
date. Jd When it did not appear at the hearing, the ALJ dismissed the request and treated the failure
to appear as a default. J&. The Court of Appeals granted Mitronics relief under Rule 60(b) because it
found “no evidence in the record that the mistake was anything but a good faith error” and Mitronics

quickly asked for relief. /d. at 511, 548 S.E.2d at 226.
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In stark contrast to that case, SC OPCO did not commit a “good faith error” such as a
calendaring mistake but, instead, purposefully chose not to respond at all. It did not even contact
legal counsel but simply ignored the complaint. I cannot get beyond the fact that SC OPCO made a
conscious decision to repeatedly ignore a validly served Summons and Complaint and, to compound
their self-made dilemma, it failed to contact me or appear at the April 25, 2023 damages hearing after
receiving proper notice of the hearing, That is not a mistake at all—it is intention.

SC OPCO fails to prove a mistake to warrant relief under Rule 60(b). It actually chose to go
into default by ignoring the complaint.2

Because there is no mistake, I do not need to address the additional factors. Regions Bank v.
Owens, 402 S.C. 642, 649, 741 S.E.2d 51, 55 (Ct. App. 2013). However, even if SC OPCO could
prove a mistake of fact, [ would still deny the motion for failure to satisfy those factors.

Promptness in seeking relief. SC OPCO argues it “did not discover that [the] lawsuit
progressed to the point” of entry of default until May 10, 2023, when its counsel “happened upon this
case” in the public index. (Mot. p. 8) (emphasis added). Knowing about entry of judgment is entirely
different from knowing the lawsuit exists. SC OPCO clearly knew about the lawsuit and the damages
hearing. Regardless, a “party has a duty to monitor the progress of his case.” Hill v. Dotts, 345 S.C.
304, 310, 547 S.E.2d 894, 897 (Ct. App. 2001). SC OPCO received service of and knew about the
lawsuit, and the Summons plainly states that default will be entered against it for not answering.

SC OPCO received fifty invoices from Lowcountry that it ignored. SC OPCO received valid
service of the Summons and Complaint on January 6, 2023, and a notice of damages hearing on March
30, 2023, but it did not file a motion for relief until May 25, 2023. The procedure rules that govern

the time periods to respond to a lawsuit are intended “to secure the just, speedy, and inexpensive

2 In White Oak Manor, Inc. v. Lexington Ins. Co., 407 S.C. 1, 12, 753 S.E.2d 537, 543 (2014), the
Supreme Court held “[t}he circuit court acted within its discretion in concluding that losing a
complaint was not a satisfactory explanation for failing to timely respond.” /d. at 12, 753 S.E.2d at
543. SC OPCO has even less of an explanation. It did not lose the complaint—it ignored it.

7
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determination of every action.” Rule 1, SCRCP. They do not aliow a party to ignore the legal process
and then ask for relief when it does not like what happened in its intentional absence. I find that SC
OPCO did not timely seek relief.

Meritorious defense. SC OPCO asserts two “meritorious” defenses—(1) there is no contract
between it and Lowcountry, and (2) the amount of attorney’s fees and costs awarded is unreasonable.
A meritorious defenses “raises a question of law deserving of some investigation and discussion or a
real controversy as to real facts arising from conflicting or doubtful evidence.” Williams v. Watkins,
384 S.C. 319, 326, 681 S.E.2d 914, 918 (Ct. App. 2009) (internal quotation marks omitted).

Contract or no contract, SC OPCO has no meritorious defense to payment of the invoices for
services received and for the unreturned linens. It received those services and must pay for them.
There is no meritorious defense to those damages.

What SC OPCQ is really complaining about are the contract terms about the early termination
fee and attorney’s fees. I find it also has no meritorious defense to those specific terms for two
independent reasons. First, SC OPCO accepted services under the contract after purchasing
Ridgeland Nursing Center. I find that it did so for a prolonged period of time—at least six months—
and with knowledge of the contract and its terms. It even initially paid some of the invoices. SC
OPCO is a sophisticated entity with an employee whose job is to negotiate contracts and approve
invoices. (Aff. of Neuman). Nowhere does he explain why SC OPCO does not owe money for
services it received or why it did not pay Lowcountry’s invoices. I reject SC OPCO’s assertion that
it did not have any knowledge of the contract or its terms. It received services from a business and
must {or should) have known they were provided under a contract. SC OPCO employed Sheri Boyles,
who had firsthand knowledge of the contract because she signed it, and she continued to work for SC
OPCO after it purchased the facility. See Equitable Tr. Co. v. Columbia Nat'l Bank, 145 S.C. 91, 114,

142 S.E. 811, 818 (1928) (“[1]f knowledge is acquired by an agent while not acting for the corporation,
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but afterwards he acts for the corporation in a matter in which it becomes his duty to communicate
the fact his knowledge is imputed to the corporation.”).

Second, the Contract specifically states that it “shall enure to the benefit of any successors or
assignees.” SC OPCO argues that it is not bound by this provision because it did not agree to accept
Ridgeland Nursing Center’s liabilities. (Mot. p. 10). It misses the point. This is not about a pre-
existing liability. It is about services rendered to SC OPCO after it purchased the facility. SC OPCO
accepted Lowcountry’s services with knowledge of the contract and, thus, accepted the contract. I
do not believe that a multi-state, federally regulated corporation bought a skilled nursing home facility
without reviewing its contracts or assumed operations of the facility without knowing the source of
its daily linen service. SC OPCO knew about Lowcountry’s services at least by November 2021
when it paid Lowcountry’s invoices. It then continued to accept the services. SC OPCO is bound to
the terms of the Contract.

As to the second defense of the reasonableness of the $38,919.99 attorney’s fees and costs, |
find this is not a meritorious defense. The contract states the “Customer will be responsible for all
legal fees to collect any unpaid balances.” After SC OPCO ignored its invoices for months,
Lowcountry was left with no choice but to hire legal counsel. It hired counsel on a 33 1/3%
contingency fee. SC OPCO argues that a contingency fee award is not appropriate under Glasscock
v. Glasscock, 304 S.C. 158,403 S.E.2d 313 (1991). In Glasscock, the Court “expressly disapprove[d]
any percentage fee agreement in a domestic case.” /d. at 161, 403 S.E.2d at 315 (emphasis added). It
said nothing about a contingency fee for a breach of contract case based on an express contractual
provision. There is no legal prohibition on a contingency fee in this case, and therefore, SC OPCO

has no meritorious defense to that part of the default judgment.
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Even if the court evaluated the case under the Glasscock factors without regard to the
contingency fee arrangement, I still find the award reasonable.> This is a breach of contract and
quantum meruit case that has been pending for over a year-and-a-half. Counsel devoted time to
preparing the Complaint, service, entry of default, a damages hearing with witnesses and documentary
evidence, and now response to a motion for relief from entry of default. Counsel has almost fourteen
years of legal experience, is in good professional standing, and has represented Lowcountry very well
in this matter. Lowcountry hired counsel on a standard contingency agreement, and counsel timely
obtained beneficial results of a judgment. The contingency agreement is customary for similar
services. See Global Protection Corp. v. Halbersberg, 332 S.C. 149, 161, 503 S.E.2d 483, 439 (Ct.
App. 1998).

Prejudice to Lowcountry. SC OPCO argues there is no prejudice to Lowcountry because, if
the default judgment is vacated, “the only consequence” is that Lowcountry will have “to prove it is
entitled to relief.” (Mot. p. 12). I cannot accept this argument. Lowcountry did everything that it was
required to do in this case. It sent invoices for months before resorting to the legal system. It filed
and properly served a Summons and Complaint. It obtained an entry of default and then provided
proper notice of a damages hearing. SC OPCO cannot ignore all of that and then argue that
Lowcountry will not be prejudiced by starting over.

The timing of Lowcountry’s judgment is particularly important in this case. There is already
another judgment against SC OPCO and other known creditors. Lowcountry will be prejudiced if it
loses its priority date for collection of its judgment.

While it is desirable to decide a controversy on the merits, I find it just in this case to give

effect to Lowcountry’s conduct in following all of the proper legal procedures to initiate this lawsuit

3 Notably, SC OPCO does not make an argument under any of the particular factors that the amount
of the fee is unreasonable.

10
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against SC OPCO. Its rights to have the default judgment upheld outweigh the right of SC OPCO,
who ignored the legal process, to have its day in court.
III.  Alternatively, if Rule 55(c), SCRCP, applied, SC OPCO fails to satisfy it.

If Rule 55(c), SCRCP, applied, I would still deny the motions because SC OPCO does not

satisfy even the more lenient Rule 55(c) standard for relief from entry of default.

(327

“The standard for granting relief from an entry of default under Rule 55(c) is mere “‘good
cause.’” White Oak Manor, Inc. v. Lexington Ins. Co., 407 8.C. 1, 11, 753 S.E.2d 537, 542 (2014)
(quoting Rule 55(c), SCRCP). “This standard requires a party seeking relief from an entry of default
under Rule 55(c) to provide an explanation for the default and give reasons why vacation of the default
entry would serve the interests of justice.” Sundown Operating Co. v. Intedge Indus., Inc., 383 S.C.
601, 607, 681 S.E.2d 885, 888 (2009). “Once a party has put forth a satisfactory explanation for the
default, the trial court must also consider: (1) the timing of the motion for relief; (2) whether the
defendant has a meritorious defense; and (3) the degree of prejudice to the plaintiff if relief is granted.”
Id. at 607-08, 681 S.E.2d at 888.

Explanation for the default. SC OPCO’s explanation for its default is the same as its
“mistake” argument under Rule 60(b)—that it mistakenly believed it did not need to answer the
Complaint. (Mot. p. 7). For the reasons explained above, this is not a sufficient explanation.

SC OPCO relies upon Columbia Pools, Inc. v. Galvin, 288 S.C. 59, 339 S.E.2d 524 (Ct. App.
1986), for its mistake-of-fact argument under Rule 55(c). That case is distinguishable. Galvin
received service of process on March 3 but “mistakenly” told his attorney he received it on March 4.
Id at 60, 339 S.E.2d at 524. The attorney used that date to calculate the time for serving an answer
but actually served it a day late. /d. If March 4 had been correct, the answer would have been timely.

Id The date a defendant received service is a fact, and the defendant in Columbia Pools actually filed

an answer and believed its answer was timely. In stark contrast to that case, SC OPCO purposefully

11
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chose not to respond at all. It did not even contact legal counsel but simply ignored the complaint.
Even if mistaken, it is a mistake of law.

SC OPCO fails to provide a reasonable explanation for its default. This would end the Rule
55(c) analysis. Regions Bank v. Owens, 402 S.C. 642, 649, 741 S.E.2d 51, 55 (Ct. App. 2013).
However, even if Rule 55(c) applied, and even if SC OPCO could provide an explanation for default,
I would still deny the motion for failure to satisfy the other factors as explained above.

IV.  There is no basis for a new trial.

SC OPCO asks for a new trial under Rule 59(a), SCRCP. It includes a statement of the legal
standard under Rule 59(a) but then makes no actual argument as to why it should receive a new trial.
“The new trial motion assumes that the evidence is enough to go to the jury but asks whether, in light
of all the evidence, the jury reached the appropriate result, the amount of the verdict is inadequate,
excessive or shocks the conscience, or whether there was an error law affecting the verdict.” South
Carolina Civil Procedure § 59.A (2014). No trial actually occurred in this case. Assuming that the
damages hearing is “an action tried without a jury”, SC OPCO does not ask for a new trial as to
damages. Rule 59(a).

On the merits, I deny the motion for the same reasons explained above to deny the Rules 60(b)
and 55(c) motions. The judgment amount is adequate given the services provided and the contract

terms, and the law supports maintaining the default judgment.

V. There is no “good cause” to extend the time to answer under Rule 6(b), SCRCP.

SC OPCO moves under Rule 6(b), SCRCP, to extend its time to answer. “[T]he court for
cause shown may at any time in its discretion . . . upon motion made after the expiration of a specified
period, for good cause shown, permit the act to be done.” Rule 6(b), SCRCP. I do not believe that an
extension of time to file an answer may be granted after entry of default and default judgment.

However, even if I could grant an extension, I deny the motion. For the reasons explained above, SC

12
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OPCO has not shown “good cause” for an extension of time to file an answer. It chose not to file
one, and ignoring legal process is not “good cause” for relief under these circumstances.

For these reasons, SC OPCO’s motions are DENIED.

September /3, 2023 B

Ridgeland, SC C. Stephen Benneft
Special Referee

13

G0000£2d2€202#3SVD - SYAT1d NOWINOD - 93dSVC - WV ¢P:TT ¢0 Uel ¢0¢ - d311d AT1VIOINOHLO3 13
5000022d2€202#ASVD - SYI1d NOWWOD - ¥3dSVC - INd £0:2 €T d8S €202 - d31Id ATIVOINOYLD3 13





ELECTRONICALLY FILED - 2024 Jan 02 11:42 AM - JASPER - COMMON PLEAS - CASE#2023CP2700005

EXHIBIT C





STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)} FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF JASPER )

} CIVIL ACTION NO.: 2023-CP-27-00005

Bullard & Son, Inc. d/b/a Lowcountry
Medical Linens,
Plaintiff, ORDER DENYING DEFENDANT SC
OPCO, LLC’S MOTION TO ALTER OR
Vs. AMEND ORDER DENYING MOTION

TO SET ASIDE DEFAULT JUDGMENT
Ridgeland Nursing Center, Inc., Ridgeland AND MOTION FOR NEW TRIAT

NC, LLC, and SC OPCO, LLC,

Defendants.

R . T S N

This matter came before me on the Defendant SC OPCO, LLC’s motion to alter of_amend
order denying motion to set aside default judgment and motion for new trial. On May 12, 2023, the
Court entered judgment against SC OPCO. On May 17, 2023 SC OPCO filed a motion to set aside
default judgment, for a new trial, and to enlarge the time to file an answer. On September 13, 2023,
the Court entered an order denying SC OPCO’s motion. On September 25, 2023, SC OPCO filed a
motion to reconsider. The parties submitted memoranda on the motion. After carefully considering
the parties” memoranda and reviewing the applicable law, the Court denies SC OPCO’s motion.

ANALYSIS

At the core of the judgment in this case is that SC OPCO received service of process and chose
not to respond. As a result, it is in default and admitted liability for breach of contract and unjust
enrichment/quantum meruit, meaning there is a valid contract and SC OPCO is bound to its terms.

The law SC OPCO cites in this motion and its prior motions does not change or excuse the
fact that it blatantly disregarded the Summons and Complaint and notice of the damages hearing.
Had SC OPCO simply availed itself of a timely answer, it would not have been facing a damages
hearing. Had it timely notified me after receiving notice of the hearing, then it could have appeared

to contest damages. However, the time for SC OPCO to raise these issues is simply “too little and
1
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too late.” 1 am particularly unpersuaded by the argument that SC OPCO is an uneducated or
unsophisticated defendant who would make a mistake of fact about having to answer a complaint, or
needing to respond to a hearing notice. For the reasons stated in this order and those in the Order
Denying Defendant SC OPCO’s Motion to Set Aside Default Judgment and Motion for New Trial
(which is incorporated herein), | deny SC OPCO’s motion.

i. SC OPCOQ’s motion for a new trial is denied.

SC OPCO asks the Court to hold a new damages hearing in which it remains in default but
the Court considers anew the amount of damages awarded. (Mot. p. 5). For four independent reasons,
the Court denies the motion on this basis.

First, SC OPCO had an opportunity to contest damages in default but chose not to attend the
damages hearing. Beaufort Cnty. v. Butler, 316 S.C. 465, 467,451 S.E.2d 386, 387-88 (1994) (stating
a procedural right may be waived).

Second, its arguments on the amount of damages address liability by asserting different ways
that it is not bound to the contract. (Mot. pp. 5-11). The Court cannot consider liability when SC
OPCO is in default, which established that it is bound to the contract and its terms. Solley v. Navy
Fed. Credit Union, Inc., 397 S.C. 192, 203, 723 S.E.2d 597, 603 (Ct. App. 2012) (“[T]he defaulting
defendant has conceded liability.”).

Third, the Court correctly stated that, where the grounds for relief from default judgment and
a new trial are the same, Rule 59(a) is not meant to provide relief separate from Rule 55 or 60.
Contrary to SC OPCO’s assertion, 1 did not refuse to address the motion but, instead, considered the
merits and still denied it. (Order p. 12). SC OPCO cites to no law that endorses separate motions
under Rules 55, 60, and 59 all arguing the same grounds. To the contrary, the Court of Appeals held
that a “Rule 59 motion pertaining to the default issue was more properly characterized as a Rule 60(b)
motion, SCRCP.” Yoko Kim Melton v. Chong Olenik, 379 S.C. 45, 49 n.6, 664 S.E.2d 487, 489 (Ct.

App. 2008) (separating the argument that the court should have granted the request for a court-
2
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certified interpreter as proper under Rule 59 from the remainder of the arguments about excusable
neglect and damages).

Fourth, I did not conduct a trial. I conducted a damages hearing, which SC OPCO chose not
to attend and, thus, waived its right to contest damages. Butler, 316 S.C. at 467, 451 S.E.2d at 387-
88 (stating a procedural right may be waived).

II. SC OPCO had knowledge of the contract and its terms.

SC OPCO argues that Joe Neumann’s affidavit establishes it did not know about the contract
or its terms. This is a liability argument that a defendant in default cannot make. (Mot. pp. 5-7);
Solley, 397 S.C. at 203, 723 S.E.2d at 603. The motion is denied as to this issue on this basis alone.

As another independent basis for denial, the argument is wrong on the merits. There is
evidence that SC OPCO knew about the contract. Six months after SC OPCO purchased the facility,
its employee sent an email to Lowcountry to terminate its services. (Exh. A to P1.’s Memo. in Opp.).
The contract was the only basis for Lowcountry to provide services. SC OPCO operated a business
that received weekly linen services from Lowcountry for months after it bought the facility. Between
February 14, 2022, and April 29, 2022, SC OPCO wrote four separate checks to Lowcountry for
outstanding invoices. (Exh. E to P1.’s Memo. in Opp.). Lowcountry sent over 50 invoices to SC
OPCO that it ignored. It knew about the contract and Lowcountry.

SC OPCO accuses me of not explaining the rejection of Neumann’s assertions. (Mot. p. 6). 1
explained that [ rejected them because the facts show otherwise, as described above. (Order p. 8).

SC OPCO complains about the finding that Sheri Boyles’s knowledge is imputed to it. (Mot.
Pp. 6-7). First, Boyles’s knowledge is not dispositive of SC OPCO’s knowledge because, as
explained above, it independently knew about and accepted Lowcountry’s services. Regardless, SC
OPCO does not cite law to refute my holding but only incorrectly criticizes a decision I cited—
Equitable Tr. Co. v. Columbia Nat'l Bank, 145 S.C. 91, 114, 142 S.E. 811, 818 (1928). SC OPCO

says the case does not discuss knowledge of an employee who then works for a “successor

3
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corporation” (Mot. p. 7), but the case is not about successor corporations. It is about employee
knowledge and when that knowledge is imputed to an employer. Boyles had actual knowledge of the
contract’s terms and existence, and she continued to work for SC OPCO. Under Equitable Trust Co.,
her knowledge acquired prior to working for SC OPCO was imputable to it.'

III.  Successor liability is not at issue,

The Court did not make a ruling based on successor liability. Instead, it ruled based on SC
OPCOQ’s own conduct in accepting the services with knowledge of the contract and its terms. [ deny
the motion on this basis for this reason alone.

Second, this argument goes to liability for breach of contract, which is established as a matter
of law due to SC OPCO’s default. Therefore, SC OPCO is barred from making this argument.

Third, SC OPCO does not say that it gave Lowcountry notice of its purchase of the facility.
SC OPCO’s acceptance of the services while not giving notice of the purchase and then arguing it is
not bound to the contract under which Lowcountry believed it was providing services amounts to
equitable estoppel. Zabinski v. Bright Acres Assocs., 346 S.C. 580, 589, 553 S.E.2d 110, 114 (2001).
IV,  The early termination fee is a proper damage.

I deny SC OPCO’s motion as to the early termination fee for four independent reasons.

First, the argument is barred as a matter of law because the default means that SC OPCO is
bound to the contract terms. See Solley v. Navy Fed Credit Union, Inc., 397 S.C. 192, 203, 723
S.E.2d 597, 603 (Ct. App. 2012) (“[T)he defaulting defendant has conceded liability.”). It cannot
attack the enforceability of contract terms and masquerade that as a damages argument.

Second, the argument is waived. SC OPCO waived the right to challenge the amount of
damages by admittedly choosing not to appear at the damages hearing. See Beaufort Cnty. v. Butler,

316 S.C. 465, 467, 451 S5.E.2d 386, 387-88 (1994) (stating a procedural right may be waived).

' As of October 12, 2023, medicare.gov and SC DHEC records still show Boyles as the administrator.
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Third, even addressing the merits, SC OPCO is wrong because there is evidence of
termination. It terminated Lowcountry’s services and, despite asking for a final invoice so it could
pay, SC OPCO refused to pay Lowcountry’s invoices. (Exh. A to P1.’s Memo. in Opp.). Nonpayment
is a basis to consider a contract terminated. See Silver v. Aabstract Pools & Spas, Inc., 376 S.C. 385,
593, 658 S.E.2d 539, 543 (Ct. App. 2008) (holding the failure to pay an installment is a “substantiai
breach” that gave the non-breaching party “the right to consider the contract at an end”).

I am unpersuaded by SC OPCO’s attack of the Complaint allegations. The Complaint alleges
the existence of a contract, a breach, and the contract terms—including the early termination fee—
and asks for damages for that fee. (Cmplt. pp. 2-4). SC OPCO knew that Lowcountry alleged it owed
that fee but chose not to respond or challenge it at the damages hearing. It is too late.

Fourth, the early termination fee is not “grossly disproportionate to the actual damage” of the
unpaid invoices amount. (Mot. p. 11). SC OPCO does not cite law that requires a termination fee to
proportionately match another damages category. Regardless, it is not disproportionate in this case.
The value of the contract to Lowcountry was approximately $60,000.00 per year (using the
$20,000.00 owed for four months in 2022). SC OPCO terminated the contract in early 2022, with
three years left in the term. That is approximately $180,000.00 of revenue that Lowcountry expected
and planned for but did not receive. An early termination fee for half of that is not grossly
disproportionate. Further, the fee was contractually agreed upon.

V. The damages amount is equitable.

SC OPCO chose to go into default, making it liable for breach of contract and unjust
enrichment. Because the damages awarded are fully supported by the breach of contract action, there
is no reason to address equitable damages. I deny the motion on this basis for this reason alone.

Regardless, if the Court needed to address it, SC OPCOQO’s arguments are wrong.

“In an action in quasi-contract, the measure of recovery is the extent of the duty or obligation

imposed by law, and is expressed by the amount which the court considers the defendant has been

5
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unjustly enriched at the expense of the plaintiff.” Stringer Oil Co. v. Bobo, 320 S.C. 369, 373, 465
S.E.2d 366, 369 (Ct. App. 1995). Prejudgment interest is recoverable in an unjust enrichment claim.
QHG of Lake City, Inc. v. McCutcheon, 360 S.C. 196, 206, 600 S.E.2d 105, 110 (Ct. App. 2004). The
Court of Appeals stated the standard for calculating quantum meruit damages.

If the value of what was received and what was lost were always equal, there
would be no substantial problem as to the amount of recovery, since actions of
restitution are not punitive. In fact, however, the plaintiff frequently has lost more
than the defendant has gained, and sometimes the defendant has gained more than the
plaintiff has lost. In such cases the measure of restitution is determined with reference
to the tortiousness of the defendant’s conduct or the negligence or other fault of one
or both of the parties in creating the situation giving rise to the right to restitution. If
the defendant was tortious in his acquisition of the benefit he is required to pay for
what the other has lost although that is more than the recipient benefited. If he was
consciously tortious in acquiring the benefit he is also deprived of any profit derived
from his subsequent dealing with it.

Stringer Oil Co. v. Bobo, 320 S.C. 369, 373-74, 465 S.E.2d 366, 369 (Ct. App. 1995) (internal
quotation marks omitted) (emphasis in original).

This case falls squarely within Stringer’s standard. SC OPCO’s conduct resulted in it gaining
more than the mere $20,311.36 in Lowcountry’s loss for the linens. It gained the time value of the
money it retained, the ability to operate its facility on a daily basis for months without payment, and
the time value of money in refusing to respond to invoices and proper service of this lawsuit.
Gignilliat v. Gignilliat, Savitz & Bettis, L.L.P., 385 8.C. 452, 467, 684 S.E.2d 756, 764 (2009).

SC OPCO refused to pay for the linens after repeated invoices—keeping money and interest
that could have been earned on it for its own benefit. See Wachovia Bank, N.A. v. Coffey, 404 S.C.
421, 426 n.1, 746 S.E.2d 35, 38 (2013) (“One of equity’s most important aspects is the principle of
right and fair dealing, between parties to particular transaction.”). SC OPCO benefitted from
operating its business with linens that are necessary to its everyday operations and to fulfill obligations
to residents. SC OPCO floated its operations without paying for them in full.

SC OPCO did not respond to Lowcountry’s payment demands and forced it to hire an attorney

and file a lawsuit to try to get money it is rightfully owed. All the while, SC OPCO benefitted from
6
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not hiring a lawyer to challenge payment. Taff v. Smith, 114 S.C. 306, 312, 103 S.E. 551, 553 (1920)
(“No person shall be allowed to reap the benefits arising from his own wrongful acts.”).

SC OPCO operated its business with goods and services from Lowcountry without paying for
them. This is the hallmark of inequitable conduct. The retention of goods, services, and money owed
unjustly enriched SC OPCO, and the damages awarded are a remedy for that wrong. Taff, 114 S.C.
at 312, 103 S.E. at 553 (“Equity will not suffer a wrong without a remedy.”).

SC OPCO’s citation to Chan v. Thompson, 302 S.C. 285, 395 S.E.2d 731 (Ct. App. 1990), is
unavailing. (Mot. pp. 12-13). In Chan, the court sua sponte used permissive joinder to add parties to
a breach of contract action because it believed they were used by an existing party to deprive the
opposing party of sales commissions. 302 S.C. at 291, 395 S.E.2d at 735. On rehearing, the Court
explained that adding “these companies as parties provided the opportunity to the Thompsons to prove
their claim” but, because “they were not parties to the contracts a judgment for breach of contract
cannot be rendered against them.” Id. at 292, 395 S.E.2d at 735-36. Those facts are distinguishable
from this case. Here, Lowcountry named SC OPCO as a defendant and directly asserted a breach of
contract claim against it. The damages awarded are supported by the law and facts of this case.

V1. The Court correctly denied SC OPCO’s Rule 60(b), SCRCP argument.

SC OPCO challenges the Court’s denial of its Rule 60(b) motion, arguing its findings as to
each of the factors are incorrect. The Court disagrees and stands by its ruling.

SC OPCO first argues there are four grounds for good cause under Rule 60(b)—“mistake,
inadvertence, surprise, or excusable neglect”—and accuses the Court of considering only mistake.
(Mot. pp. 13-14). This accusation is unfair. SC OPCO’s motion states that the same facts support a

finding on all four grounds, but it focused on only an alleged mistake of fact.? (Mot. to set aside

2 “This was an honest mistake of fact.” (Mot. p. 7) (emphasis added). . .. all led SC OPCO to
mistakenly believe . . . .” (Mot. p. 7) (emphasis added). “SC OPCO submits it made an honest
mistake of fact . .. .” (Mot. p. 7) (emphasis added). “SC OPCO’s mistake was a good faith error . .
.7 (Mot. p. 8) (emphasis added). “That’s a mistake of fact, and we contend that . . . satisfies the

7
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default pp. 7-8). Notably, SC OPCO does not even now articulate why its conduct could meet the
three other grounds. Regardless, 1 find the sole fact that SC OPCO admits it received service of
process and chose not to respond prohibits a finding of inadvertence, surprise, or excusable neglect.

As to mistake of fact, SC OPCO argues the Court did not consider or wrongly rejected its
argument that Lowcountry sent a correspondence to the facility that was not addressed to SC OPCO
and did not file a showing of service of process on Ridgeland Nursing Center. (Mot. pp. 14-15). These
arguments are irrelevant. The alleged mistake of fact is failing to file an answer. SC OPCO received
actual service of a complaint with its name on it. Nothing about correspondence or service on another
party affected SC OPCO’s ability to answer and appear.

As to timing, SC OPCO argues it timely sought relief based on when it learned of the default
judgment. (Mot. p. 15). It does not provide law stating that the only relevant time period is from when
a party learns of judgment until when it files a Rule 60(b) motion. More importantly, SC OPCO does
not refute the law that a “party has a duty to monitor the progress of his case.” Hill v. Dorts, 345 S.C.
304, 310, 547 S.E.2d 894, 897 (Ct. App. 2001). “When a SCRCP 60(b) motion is made within one
year of the original judgment, whether the motion was made within a reasonable time after discovery
of the mistake is within the sound discretion of the trial judge.” Coleman v. Dunlap, 306 S.C. 491,
495, 413 S.E.2d 15, 17 (1992). Because SC OPCO already knew about the lawsuit and damages
hearing, and its obligation to monitor its case, the Court correctly found its motion untimely.

As to a meritorious defense, SC OPCO challenges the Court’s rulings as to the contract
termination fee and attorney’s fees but does not challenge that it has no meritorious defense to
payment of the invoices. (Mot. pp. 15-16). The absence of a meritorious defense to payment of

invoices alone supports the rulings on mistake of fact and a meritorious defense.

burden under — under Rule 60(b} . . . and is the basis, really, the heart of the motion.” (Tr. of hearing
pp- 5-6) (emphasis added).
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As to prejudice, SC OPCO challenges this finding for two reasons—the statement of the
length of the case and the reference to other creditors. (Mot. p. 16). Both are supported by the record.

First, the dispute between Lowcountry and SC OPCO for unpaid invoices began in March
2022, when SC OPCO stopped paying for services. Therefore, it has been ongoing for a year-and-a-
half. Regardless, that statement was made in the ruling on a meritorious defense to attorney’s fees
and not related to prejudice.

Second, the existence of another judgment is relevant to prejudice. TCI Business Capital got
a default judgment against SC OPCO in February 2023 and has already initiated collection
proceedings and received a nulla bona. TCI’s collection efforts make it less likely that money may
be available for Lowcountry to collect. Even without TCI’s collection efforts, the Court listed
numerous other, independent reasons for finding prejudice. (Order p. 10).

VII. The attorney’s fee award is reasonable and supported by the law.

SC OPCO continues to argue that it should not have to pay attorney’s fees under the contract.
That is a liability argument that it is not bound to the contract, and that argument is barred by the
default and waived by SC OPCO’s choice not to participate in the damages hearing. Solley v. Navy
Fed. Credit Union, Inc., 397 S.C. 192, 203, 723 S.E.2d 597, 603 (Ct. App. 2012); Beaufort Cnty. v.
Butler, 316 S.C. 465, 467, 451 S.E.2d 386, 387-88 (1994).

Even considering the merits, the Court disagrees with SC OPCO’s five arguments.

First, SC OPCO argues that Lowcountry did not list an amount of attorney’s fees requested in
the Complaint or the affidavit for entry of default. (Mot. p. 17). That is not a requirement. Under
Rule 55(b)(3), SCRCP, “[ilf a party seeks to recover attorneys fees in connection with a default
judgment, a hearing pursuant to subdivision (b) (2) of this rule shall be required unless” the party files
a motion with an affidavit of fees. Rule 55(b)(3), SCRCP. In this case, the Court held a hearing to

address attorney’s fees. SC OPCO got notice of that hearing but chose not to attend.
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SC OPCO cites to Rule 54(c), SCRCP, but omits key words. (Mot. pp. 16-17). The sentence,
in full, states: “A judgment by default shall not be different in kind from or exceed in amount that
prayed for in the demand for judgment.” Rule 54(c), SCRCP (emphasis added). Here, the “kind” of
damages requested in the Complaint included attorney’s fees, satisfying Rule 54(c).

Second, SC OPCO argues it is not bound to the attorney’s fee provision because it did not
have a contract with Lowcountry. As ruled above and in the prior order, SC OPCO is bound to the
contract. If it disagreed with the Complaint contract allegations, it should have filed an answer.

Third, SC OPCO says the work of Plaintiff’s counsel after the default judgment does not
“justify[] the reasonabieness of the fee awarded.” (Mot. pp. 17-18). All of the work that Lowcountry’s
counsel does to seek recovery for it is justification for the reasonableness of the fee. There is no law
that says an attorney’s fee for a default judgment stops at the moment of the judgment.

Fourth, SC OPCO argues the contingency fee agreement should not be controlling or
exclusively relied upon as a basis for the fee award. (Mot. pp. 18-19). This Court did not treat it as
such. Instead, because the Court addressed the Glasscock factors “without regard to the contingency
fee arrangement” (Order p. 10), SC OPCO’s argument on this point is moot.

Fifth, SC OPCO argues there is insufficient evidence to support the attorney’s fees award.
(Mot. pp. 18-20). When “determining a reasonable attorney’s fee,” the Court considers: “(1) the
nature, extent, and difficulty of the case; (2) the time necessarily devoted to the case; (3) professional
standing of counsel; (4) contingency of compensation; (5) beneficial results obtained; (6) customary
legal fees for similar services.” Glasscock v. Glasscock, 304 S.C. 158, 161, 403 S.E.2d 313, 315
(1991)." The Court analyzed each factor. (Order p. 10). SC OPCO says its analysis is “conclusory”

and without “reference to any underlying evidentiary basis.” (Mot. p. 19). The Court disagrees. The

3 8C OPCO criticizes the Court’s use of the Glasscock factors because it says those are used to decide
whether to award an attorney’s fee and not the amount of the fee. (Mot. p. 20). This is unpreserved.
Regardless, the “amount” factors that SC OPCO cites to do not warrant reconsideration because they
are cither inapplicable as dealing with an hourly rate or already included in the Glasscock factors.

10
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attorney’s fees evidence was addressed at the damages hearing that SC OPCO chose not to attend.
There was evidence of all of the Glasscock factors. SC OPCO’s disagreement with the analysis is
not a basis for reconsideration, especially when it provides no conflicting evidence.

Finally, SC OPCO complains the attorney’s fees exceeds the amount of the invoices. Notably,
“[t]he amount of recovery and the contingency of compensation are only two of the six factors to be
considered by the trial court in determining an appropriate attorney’s fee.” Rice v. Multimedia, Inc.,
318 S.C. 95, 101, 456 S.E.2d 381, 385 (1995). Regardless, that is not dispositive of an award of
attorney’s fees. Baron Data Sys., Inc. v. Loter, 297 8.C. 382, 385, 377 S.E.2d 296, 297 (1989) (noting
that “other jurisdictions have awarded attorney fees which exceeded the verdict obtained” and
affirming a $26,000.00 attorney’s fee for a $16,151.00 judgment). “[T]here is no requirement that an
attorney’s fee be less than or comparable to a party’s monetary judgment.” Taylor by Taylor v.
Medenica, 331 S.C. 575, 582, 503 S.E.2d 458, 462 (1998) (citing Baron as approving “an award of
attorney’s fees where the fee substantially exceeded the actual recovery™). The attorney’s fee award
is $38,419.45, and the remainder of the judgment is over $115,000.00. (Judgment pp. 5-6). The
attorney’s fee exceeds the judgment amount.

CONCLUSION

After considering SC OPC(’s arguments, I see no reason in the law or facts to amend or
reconsider the prior order. Lowcountry did everything that it could do to get SC OPCO to timely
respond, and SC OPCO ignored all of it. If there was ever a case for default judgment, this is it. The
damages award corresponds to the contract terms and complies with the law.

For these reasons, SC OPCO’s motion is DENIED.

December b(' . 2023
Ridgeland, SC

Special Referee

11
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