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Respondents’ Motion to Supplement the Record should be denied for three reasons:

1. Respondents’ request violates Rule 210(c), which provides that “[t]he Record shall
not . .. include matter which was not presented to the lower court or tribunal.” Rule 210(c),
SCACR. Respondents cannot claim—and, to their credit, do not argue—that the December 27,
2023 affidavit from a previously undisclosed expert was first presented to the circuit court. See
Mot. 3. Therefore, this Court’s rules preclude Respondents from supplementing the Record at the
eleventh hour with a new affidavit from a new expert in an effort to prevent SCDC from using the
drug they previously claimed to prefer. The Court should not create special or novel procedures
for this case, just because it involves a serious subject. Such (mis)adventures rarely work well. Cf.
Baze v. Rees, 553 U.S. 35, 51 (2008) (plurality opinion) (warning against “transform[ing] courts
into boards of inquiry charged with determining ‘best practices’ for executions”).

2. The proposed supplement to the Record is irrelevant to this case. This case is a
challenge to electrocution, the firing squad, and Act 43. See R. pp. 94—135 (operative complaint).
This Court asked for amended briefs that addressed “the effect of the Shield Statute on the merits”
of this case. Oct. 31, 2023 Order 2 (emphasis added). The Almgren affidavit does not address that
topic. Instead, it discusses lethal injection protocols and the supposed risks of permitting SCDC to
use pentobarbital that Respondents have not had the chance to inspect and test to their satisfaction.

3. The proposed supplement is speculative. Almgren says manufactured pentobarbital
“is not itself necessarily a guarantee of efficacy.” Almgren Aff. § 7. She suggests that pentobarbital
might not be compounded correctly. Almgren Aff. 4 8—12. Improperly stored or compounded
pentobarbital “can lead to extreme pain.” Almgren Aff. § 11 (emphasis added). “[O]ne overseas
facility” had problems with birds and insects. Almgren Aff. q13. Chemicals “may” be

contaminated. Almgren Aff. §15. Older drugs “may no longer maintain” the same efficacy.



Almgren Aff. § 18 (emphasis added). There is, she claims, a “substantial risk that the drugs that
are intended to be use[d] in execution will not be of the appropriate quality or potency to cause
death without significant suffering.” Almgren Aff. § 21. But Almgren does not attempt to quantify
that abstract assessment or argue-away the evidence of the drug’s effective utilization in other
contexts. None of this speculation would be useful to the Court in deciding the questions presented
in this case.
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