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SO UARGTENA GRS HIN O8N INIVGIENG I)!‘l'l,\’\p-

© Kirkland Corrcetivral-tasttution — -

dppeal

’ Q. . CAQTIIICHATARIOY JRET

Robert M. Didak, Chisf Appellate Defertder

Divisiosu gt Ap'p.ellam Defense t g
VYanda H. Caner, Deputy Chisf Appeliate Defandeyr

1330 Lady Strodt, Buite 401

- Columbiia, South Carolinag 292014.-3332

Post Officy Box 11589

Columbia, Sotith Carollna 29219 1588
Tatepbong: {0003) 734.4330 .
Fucsimile: {803) 734-1387

August 3, 2011

Me. Jamcs Aiken, #294853

4344 Broad River Road
Columbia, SC 29210

Rer Your cust
Dear Mr. Aiken:

In our Inst ldt‘phonc conversation, you indicated to mic that you WI\h to drop your direct
appeal. Although this decision is ultimately yours to make, [ urge you to wait until [ can read your
triaf transeript and advise you about potentiafl issucs for dircet appeat before dropping your current
appeal and upplying for post-conviction relief. “1lowever, after reuding your leticr and diseussing the
matter with you over the telephone, it is my undtrsmnding that you still wish to drop your dnrect

- Accordingly, enclosed with this leuer s an affidavit for you tosign, notarize, and return to
our office, | advise you that vnce this affidavit is filed in Court, your direet appeal will be dropped

_ and your right 1o raisc any dircc(ly appealable issues in your case will be waived,

Therefore, it you sbll wnsh to drop youe dpp(.dl plcasc. s:gn und noturize this. niffidavit
before returning it to aur office.

[ you have any questions, please fecl free to contact me,

Sincerely,. R

.

) S

: )1/‘ /.._. -
N S‘Sé‘ﬂ {‘:'_ "‘“}-f’il, . R
Adreent KL Stevens
Appellnte Defeader

BRS:pds

A mln»ur:

ced Sooth. Caroling ¢ ot of Appuils
Sulley Hhow, Fsquire
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Ty Commission Lxpines:

STATEOF SOUTH CAROLINA ) . '
A ) IN TE SOUTH CAROLINA COURT OF APPLALS
COUNTY OF CHARL ESTON }
' )
TN STALE, )
)
Respondon, )
)
y. ) AFVIDAVIT
3 ’
JAMES AIKEN )
. )
Appellant, )
)
)

" PERSONALLY appeared hefore me, James Aiken, who heiiy duly swomn, deposes and says:
1 }am the a[.‘rpt:l.kmi in the above cnbtioned case; |
2. I understand that | am entitled ;o -an appeal of m.y‘ cuﬁviction, and th;t, because | um
indligent, | am entitled to the assistance 6f'>nn attorney from the South Cﬁroilinq Office of Appellate Defense.
I'have been infonmned that if { drop my direct appeal that [ forever whivc.ﬂmse issues that could b raiscd.
3 In light of the risks whlch have been c.\plﬁiucd 1o me, it is my desire that the South Carolina
Ottice of Appellate Defense drop the :1p.pcal formerly filed on my behalf.

4, I hove made thiv decision on my own, with a lull understanding of all the possible

conscyuences of this action,

5. 1 do_not wish to wppoeal. .

' Tmncy Aiken
SWORN 10 before me this :
dayof 2D

U P
Nolary Publie for South Carolina

q.ca PEITARICHATAIOL 68T bEL £U9 430 IIWTI3ddY QIODS:Woud 68:bT 2T82-6B-N0N



STATE OF SOUTH CAROLINA

Appellant, ‘

] s
. ) INCTHE SOUTH C/\RQ(‘_INA COURT OF APPEALS
COUNTY QF CHARLESTON T ) :
: )
THESTATE, )
. )
Respondent, )
) .
v. ) AFFIDAVIT
)
JAMLUS AIKEN )
)
)
D
)

PERSONALLY appeared hefure me; Junes Aiken,.who being duly swom, depuses and says:
1 f am the appetiant in the wbuve caplioned casc,

2 1 understand that | am entitled to an appeal of my conviction, und that,. because I am

. indigont, T am entidled to the assistance of an attoney from the South Carolina Office-of Appeltate Defense.

I have been informed that if | drop my direct appeal that | forever waive those issues that could be rised.

3 fn lig,hi of the risks-which have hccn explained to me, it is my dosire tiat the South Carolina

Office of Appellate De!enqc drop |hc appull lormerly filed on my behalf,

4, I have made this decision on my own, with g full understanding.of all the powblu
consequences of this action.

5. ¥ dou ot wish o appeal.

Oo el (L{'\’;Zf/(/

i es Atken

SWORN FQ before me this \ 1_

diy ol _&_O\_ 20l

\lkﬂk DU\M (1.5.)

Notary Public for South Carplina

s , N
- My Cotnniission Explires: - k*{__ DA
9,9"A BEST22LEHBTE 0L LEET bEL €88 430 3BTIEdN CID:)S:“’OJ:J 6E:0T 2182-6@-N0N
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SUITTE CAROLINA COMMISSON ON INIDIGENT DERENSE

Division of Appaliate Defense Robert M. Dudek, Chief Appsllate Delander
1330 Lady Street, Suite 401 ' ) “Wanda H. Carter, Deputy Chief Appslfate Dofendar
Columblia, South Carolina 29201-3332 ’ i '
Post Office Box 11589

Columbia, South Carolina 29211- 1589

Talsphons: (503)734 1330
Facalmile; (403} 734-1397

August 18, 2011

The Honorable Tanya A. Gee

S.C. Court of Appeals
PO Box 11629
Columbia, SC 2921'1

Re: ;fhe State v, James Aiken

Dear Ms. Gee:

The initial brief of appellant and designation of matter in the above case are due to be served
and filed on August 31, 2011. However, as evidenced by the enclosed affidavit, Mr. Aiken has
clected to drop. his appeal. [ have discussed in writing the consequences of dropping the appeal with
Mr. Aiken. As his decision is knowing and voluntary, and after having discussed the advantages and
disadvantages of pursuing a direct appeal T would respectfully request that an Order Dismissing

Appeal be issued. "

By copy of this letter, [am mformmg Sa!ley W. Elliott of the Office of the Attorney Gencral
of Mr. Aiken’s decision.

Thank you for your assistance and cooperation in this matter.

-Sincerely, -

‘Breen R. Stevens
Appellate Defender

BRS/pds
I*nelosure

cer Salley WL Ellott, Esquvirc
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STATE OF SOUTH CAROLINA ) . : ‘ ,
o <) IN THE SOUTH CAROLINA COURT OF APPEALS
_COUNTY OF CHARLESTON ) :
‘ )
THE STATE, )
)
Respondent, )
)
v, ) AFFIDAVIT
) :
JAMES AIKEN )
)
Appellant. )
C)
)

PERSONALLY appeared before me, James Aiken, who being duly swoﬁ,_deposes and says:

I I am the appellant in the above capﬁ'oned case, |

2. | understand that- [ am entitled to an appeal of my conviction, ahd that, because [ am
indigent, I am entitled to the aSSistancé' of an a-rto'mey from thé South Carolina Office of Appcllafe Dcfe_nsé.
I hz;ve been ir;formcd that if | drop my difect appeal that I forever waive those issues that could be raised.

3. In light of the risks which have_been explained to me, it is my de;sire that the South Carolina
Office of Appellate Defense drop the appeal formerly filed on my behalf.

4, I have made this decision on my own, with a full understanding of all the possfble

consequences of this action.

S.  1ldonot wish to appeal.

Q/Gv wd/) Lu’b’/{/

es Aiken

SWORN cfore me this t .‘
day of , 2011,

“&N DUU_O (LS)

Notary Public for South Carplina
My Cominission Expires: t
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SOUTH CARDLINA COUABSTION ON INDIGENT PLIENYE -
Dlvision of Appellato Defonse . Robart M. Budek, Chiof Appoliate Dafendor
1330 Lady Straat; Suite 401 : Wandz H. Cartgr, Dopuly Chiof Appallata Dafender
Columtilz, Sauth Carollria 28201.3332
Post Office Box 11589
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DATE: 11{/@"@/ D2
e _Tomes Aiken  PCR
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)“6'3@/\’-*‘/1'/73 Min Aikess claim c»/ I,{JC_ ,We/m Corense s
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@he South Caroling Court of Appeals
ResponderRE{}EETﬁJE
Y

Appellant.  ATTORNEY GENERALS
' QFFICE

The State,
V.
James Ivan Aiken,
Thc Honorable R. Markley Dennis, Jr.

o "Charleston County
Trial Court Case No. 2010-GS-10-03117

ORDER of DISMISSAL

The above entitled case is pendiﬂg on appeal in this.Court. It appears that Appellant, with full

understanding of all possible consequences of this action and with agreement of counsel, wishes
" 'to withdraw the appeal and'moves the Co'lirtAfo'r an Order dismissing the zppeal.
IT IS ORDERED that the above captioned.appeal is dismissed. The remittitur will be sent to

the lower court as provided by Rule 221(b), of the South Carolina Appellate Court Rules.
JOHN CANNON FEW, CHIEF JUDGE

BY rmwm

CLERK

Columbia, South Carolina -

_cc:. Appellate Defender Breen R, Stevens _ |
James Alken, #294853 © <+ - | | g LE@
Mary Beth E. Mullaney, Esquire /
AssistantAttorey. General Salley E.El lgett i q
Benjamm C. Simpson, Esquire : m
‘The Honorable Julie J. Armstrong '




The South Carolina Court of ppeals

Thé,St’ate, . : Rcspondent _
- ' RE C:A.J r E’i‘)
| SEP 23 70

ATTORNEY GENERALS
OFFICE =

James [van Aikerj; , Appellant.

The Honorable R. Markley. Denms Jr -----
Charleston County:
Trial Court Case No. 2010-GS-10-03117

REMITTITUR

No Petition for Reinstatement having been filed in the abovematter since issuance of this’
Court's Order dated September 2, 2011,

IT IS SO ORDERED that the above appeal be and hereby is remitted.

JOHN CANNON FEW, CHIEF JUDGE

ijmwﬂ

Chrk 7

Columbia, South Carolina

 Original to: The Hoﬁorable Julie Armstrong

cc: . Appellate Defender Breen R. Stevens
James Alken, #294853
Mary Beth E. Mullaney, Esquire
Assistant Attorney General Salley E. Elliott
Benjamin €. Simpson, Esquire

FiLep
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ALAN WILSON
ATTORNEY (GENERAL

September 25, 2011 :

, - The Honorable Scarlett Wilson ' . i L w
- .- Solicitor, Ninth-Judicial Circuit T T

101 Meeting Street-

Charleston South Carolina 29401

RE: State v. James Ivan Aiken
2010-GS-10-3117

Dear Soricitor Wilson:

In its Order filed September 2, 2011 the South Carolina Court of Appeals dismissed
the above appeal due ta the appellant's wishes to withdraw his appeal. The Remittitur-
has been sent to the- Charleston County Clerk of Court. Therefore wnth this letter, we '

. are closing our direct appeal file in this matter.

This Office has verified through the South Carolina Department of Corrections'
computer that Mr. Aiken is presently incarcerated. _

Sincerely,.
Salley W. El_hott
: Assistant Reputy Attorney General
SWE/ab T
Enclosure

cc.  The Honorable Julie J. Armstrong
David M. Tatarsky, Esquire
Ms. Trisha Allen, Victim  Services

ReMsExt C. DENMIS BUILOING + POST OFFICE Box 11549+ CoLumsia, SC 292111549 » Teigrions 803-7343970 « FAcSIMILE $03-253-6283




517

o
G

6S
Sor,

V.

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS:
COUNTY OF CHARLESTON 2011-CP-10-7419 RECEI-VE
i : 0\3 ry"':‘:‘s
- James Ivan Aiken, #294853, JAN 15(% {p
: N T
Applicant, sC. SUPREME GOUR o
8 S/

ORDER OF DISMISSAL f

State of South Carolina,

Respondent.

N e e e N vl S s S S N N e S S

This matter éomes before the Cou.rt by way of an application for poét—oofwiction retief
(PCR) dated October 13, 2011. The Respondent made its. return on February 13, 2012, An
evidéntiary hear.in’g on the matter was convenéd on December 5, 2012 at the Charleston Coﬁnty
Courth.ouse. "The Applicant was present at.the hearing ar-ld“ ;epres;antcd by Justin -BambAcv:rg,
Esquire. Ashlexgh R. Wilson, Esquire of the South Carohna Office of the Attorney General
represented the Respondent

The Applicant testified at the hearing along with Méry Betl_\vMullaney,‘ Esquire, Breen
Stevens, Bsquire, Leon Goodwin, and Cora Aiken. The Court had before it the tﬁalAtran»srcript, the
Charleston County Clerk of Court records, and the Applicant’s records from the South Carolina
Department of Corrections, the'Applicant’s original and amended applications, the Respondent’s
return, the appellate records, and the Applicant’s exhibits.

PROCEDURAL HISTORY

The Applicant is presently confined in-the South Carolina Department of Corrections

pursuant to orders of commitment from the Charleston Courty Clerk of Court. The Applicant




was indicted at the May 2010 term of the Charleston County Grand Jury for first degree burglary
(2010-GS-10-3117). He was represented by Mary Beth Mullaney, Esquire, and Lori Proctor,
Esquire.' ‘

The State called the case to trial and the Applicant was found guilty. On January 19,

2011, the App}iqant was sentenced by the Honorable R. Markley Dennis to confinement for 20 .

years,

A notice of appeal was filed on the Applicant’s behalf at the South Carolina Court of

Appeals. Breen Stevens, Esquire of the South Carolina Office of the Appellate Defense perfccted

the appeal. The Applicant signed an affidavit dated August 11, 2011 indicating that he wished to
withdraw the appeal. The Court of Appeals issued an Order of Dismissal on September 2, 2011
and.a Remittitur on September 22, 2011,

ALLEGATIONS

In his app]icaﬁon, the Applicant alleges he is biéing held in custody unlawfully for the
following reasons:

1. Ineffective Assistance 6f Counsel
a. Failed to adequately investigate the facts and circumstances surrounding the 911
call to Applicant’s mother’s residence on 1/9/10. '

-b. Failed to investigate, develop, and present all available, relevant, and
admissible exculpatory and/or mitigating evidence. As a result of counsel’s
failure to uncover and present the evidence, Applicant’s 20 year- sentence for
burglary 1¥ is unreliable. -

¢. Failed to interview and call witnesses who were not called during trial because
counsel “believed the witnesses would not add much to Applicant’s defense.”
The defense witnesses Applicant sought during trial “would have added
significantly to the credibility of Applicant's case.” Counsel’s conduct was also
deficient for making harmful statements in closing arguments.

d. Failed to investigate, discover, and present evidence that Applicant suffered
mentally from impaired judgment. Counsel’s failure to discover and present

! The Court notes that Ms. Proctor was present at the hearing, but did not testify.
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evidence that Applicant’s 20 year sentence violates Atkins v. Virginia, 536 U.S.
304 (2002), and the 8" Amendment to the U.S. Constitution because Applicant '
was mentally nnpalred

Failed to object to the Solicitor’s closing arguments. The Solicitor’s closing.
arguments were highly damaging to Applicant by unreasonably failing to
preserve the issue for direct review and that this failure prejudiced the outcome
of the case.

Failed to properly cross-examine the victim,

Did not attempt to prepare Applicant to testify in his own defense and decided
that she would not allow Applicant to testify. ' :

The Applicant amended his PCR application on November 16, 2012 In his amended

apphcatxon the Apphcant alleges he is being held in custody unlawfully for the followmg

reasons:

1. Ineffective Assistance of Counsel

a.

Trial counsel was ineffective for failing to move to exclude or object to testimony
regarding Morrison’s missing wallet and mention of the wallet durng closing
arguments.

Trial counsel was ineffective for failing to object to certain testimony from
Merrison and for failing to properly cross-exarnine him. .

Trial counsel was.ineffective for failing to reasonably investigate the ev1dence
that would rebut evidence of Applicant’s criminal intent.

Trial counsel was ineffective for failing to request the State to advance a reason as
to why it refused to accept the stipulation to Applicant’s prioré

Trial counsel was ineffective for failing to request a bifurcated trial on-the issue of
pror convictions given the umque circumstances suzroundmg the Applicant’s
case.

Trial counsel was ineffective for making improper. comments during closing
argument. _

2. Ineffective Assistance of Appellate Counsel

a.

Appellate counsel was ineffective for failing to fully inform Apphcant of. the
consequences of abandoning Applicant’s direct appeal.

At the hearing, Applicant proceeding solely on the allegations presented in his amended

application.



FINDINGS OF FACT AND CONCLUSIONS.OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
testimony and arguments presented at the PCR hearing. This Court has further had the
opportunity to observe each witness who testified at the hearing, and to closely pass upon their

credibility. This Court has weighed the testimony acé:o'rdingly.
Set forth below are the relevant findings of fact and conclusion of law as required by S.C.

Code Ann. Sec. 17-27-80 (2003).

Summar}y of Testimony -

The Applicant called Leon Goodwin to testify on his bebalf at the evidentiary hearing.
Mr. Goodwin testified that in January 2010 he lived at in Charleston. He
testified that on January 9, 2010, he found his neighbor’s front door open. He testified that he
knocked on the door and did not get an answer. He testified that he then called the police to
check on the home. Lastly, he testified that he did not know the Applicant.

The Applicant also called his mother, Cora Aiken, to testify on his behalf at the
evidentiary hearing. Aiken testified that on January 9, 2010, she went to the store with the

Applicant and retumed to see the police at the house next door to her home. She testified that the

police had been called because her neighbor’s door was left ajar. She testified that she told the |

Applicant that it was nice of their neighbor to call the police and that éhe hoped someone would
do the same for her. Ms. Aiken testified that she did not recall tn'al,cox.msel asking her about the
January 9" incident and that she would have testified at trial had she been asked.

Trial counsel, Mary Beth Mullaney, Esquire, testified at the hearing that she has been
practicing law since 1993 and that until recently all of her practice has been in cnminal law. She

testified that was appointed to represent the applicant on February 9, 2010, which gave her
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approximately 10 months to prepare for trial. She testified that she was lead counsel and Ms.

Proctor was second chair. Counsel testified that she met with the applicant numerous times prior

to trial. She testified that she filed Brady and Rule 5 motions for the Applicant and reviewed all |

discovery material with the Applicant. She testified that éhe'discussc‘d with the Applicant the
elements of the charges against him, what the State was required to prove, the Applicant’s
ver_sioﬁ of the facts, and possible defenses. Counsel testiﬁed that she fully investigated the case.
and was prepared for trial. She f&sﬁﬁed that she went to the scene of :he burglary,' took photos of
the scene, spoke with the victim’s roommate, and re\)ie_wed all discovery materials 'that she

received.

Counsel testified that it was the victim’s testimony that his wallet was missing and that

. she did not move to eéxclude or object to this testimony because there were no legal grounds to -

exclude the testimony. She te;tiﬁed thgt the wallet was not evidence, but testimony of what the
victim rcéalled and any objection to the testimony would have been futile. She also testified that
she was able to use the missing w:dlet to the Applicant’s édvantags at trial. She testified that the
Applicant’s defense was that the wallet was never found by police. She te;tiﬁed that she was
able to argue to the jury that the wallet could have been misplaced the day before when the
victim was digging through t_hé trash.

Counsgl testified further that sﬁe_ represented the'Applicant at his preliminary hearing and
that she reviewed the transcript of the preliminary hearing with the Applicant. She testified that
the statements made at the preliminary hean'ng could have been used for impeachment purposes
at trial. She testiﬂc.d that she recalled Ofﬁcer Duren’s testimony that the victim’s wallet was not
found on the Applicant at the time of arrest and that at trial she questioned Olfﬁcer Duren about

looking for the wallet after the Applicant was arrested. Counsel also testified that she recalled the



State mentioning the wallet during their clo‘sing, but that Applicant was not charged with stealing

the missing wallet. She testified that she was-able to argue to the ju;—y that the wallet was not

found and could hévc been lost by the victim. Counsel testified further that she thought the
_testimony of the missing wallet was helpful to the Applicant at trial.

Trial counsel testified that the victim’s testimony at trial that “It’s cold, so I had a lot of

blankets and I think that he probably just didn’t see me in there or something” (Tran. 102:9-11).

was not objectionable, She testified that while the victim was speculating on’ whether the

Applicant saw the victim in bed or not, she was able to use the testimony by {/ictim fegarding his
missing wallet to the Applicant’s advantage. She testified that her failure to object to .this
testimony did not preju.dice the Applicant. She testified that on cross-examination of the victim
' she was able to get out fhe fact that defendant said he was only returning a shoe, that the victim
never lost sight of the Applicant and never saw him throw away the wallet, and th.at the victim
could have lost the wallet. |

‘Counsel testified that she argued that mere entry was not burglary and that her defense at

trial was that the Applicant did not have the criminal intent for burglary. She testified that the .

Applicant requested that shev obtain an evidence log. She testified that she did not know what an
evi‘dencel: log was and that as far as she knéw evidence logs did not exist. for police. She testified
that she spoke with the Applicant’s mother prior to tn'af. She testified .that she kﬁew of the
January 2010 incident at the mother’s neighbor’s home. Counsel testified further that she did not
investigate the incident because it would have been préjudicial to the Applicant at trial. She
testified. that she discussed the incident with the Applicant and thought it would not have
rebulted the State’s evidence of criminal intent at trial. She testified that she did not speak to

I.con Goodwin and would not have called Goodwin or the Applicant’s mother to testify at trial
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‘about the incident. She testified that it was a strategic decision not to investigate the incident

further because in.the January 2010 incident, the neighbor saw the doof ajar and .called the
police. She tcstiﬁed thét in the Applicant’s case he never called the policé and enterevd the home
and went in the vi‘ctim’s bedroom. Counsel testified further that had ‘she' preseﬁted Lhat.ev.idence
to the jury, the State Wogld then have argued that the Applicant should Have called the polic.e and
not gone into the victim’s bedroom. Counsel testified that had. the incident been helpful she
would have pursued- and introduced it at ln'al |

Trial counsel tesnfied that she recalled trying to stlpulate to the Apphcant 8 burglary

chaJ ge being burglary in the first degree to prevent the jury from hearing the Apphcant s prior

record. She testified that the State probably did not stipulate because they wanted the. jury to'hear

about the prior burglaries they were allowed to present to prove the elements of burglary first
degree. Counsel testified that the State did not advance a reason for why they would not stipulate,
and that it did not cross her mind to request that they do so. She testified that she did not press

the issue because the trial judge was, unhappy- with her because of an argument she made

- regarding the sufficiency of the prior burglaries.

Counsel testified that she did not request a bifurcated trial and that maybe she should

have requested one, but she did not want to further anger the Court. She testified that she did not

‘think the trial judge would bave .gréhted the‘motion. and she wanted to focus on more important

issues that she thought would be successful. She testified that a bifurcated trial has never been

‘done in Charlestén County and that she had previously thought of a way-to do a bifurcated trial.

Lastly counsel testified that her statements during closing argument were not prejudicial

to the Applxcant at trial. She testified that her statement that “[a]nd maybe, just maybe they’ll

. give me a dollar or-two. Maybe 1"l get a tip. So that’s what I'll do. So he takes the shoe and he




goes up the stairs and he goes into the house, and he'’s looking for somebody, he’s looking for
somebody to give the shoe to.” (Tran. 251:10-15) was her attempting to reconcile the evidence
presented by the State that the Applicant may have been homeless. She testified that she felt the
statement explained the circumstances and supported their argument that the Applicant did not
have the criminal intent for first degree burglary, She testified further that her s'tafement about
the Applicant not being likeable was not prejudicial, but helpful to the Applicant.

" Appellate counsel, Breen-Stevens, Esquire, testified at the hearing that he r'ebfesented the
Appl'icant on appeal. He testified that he received a.m letter from the Applicant in July 2011 saying
that he desired to withdraw h-is appeal. Counsel testified that he spoke with the Applican-t by
phone and that the Applicant was concerned about how long the appeal would take and thought
that his issues were proper for PCR and not direct appeal. Counsel testified that he advised the
Applicant of the risks associated with the waiver of his direct appeal rights and suggested that the
Applicant give him a chance to review the trial transcript before he withdrew his ‘appeal. He
testified that he told the Applicant what type of issues could be presented on direct appeal and
that once his direct appeal was withdrawn the onlhy issues left were regarding trial counsel’s
performance.

Counsel testified further that the phone conversation with followed by a letter to the
Applicant again urging him to wait until he could read the transcript before dropping his current
appeal. Counsel festified that included with the letter was an affidavit that the Applicant could
si.gn waiving his direct appeal if he still wanted to do so. He testified that the Applicant signed
the affidavit waiving the direct appeal. Counsel testified that he did not feel that the Applicant
* had any competency issues. He testified that whether to continue to pursue a direct appeal is a

decision solely left up to the client.
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‘The Applicant testified that trial counsel should have presented a defense on his behalf

‘because the jury needed to hear why he entered the home. He testified that trial counsel should

have objected to the State’s characterization of the Applicant as a person with two prior burglary
convictions in'their closing statement. The Applicant testified further that counsel should have
requested a bifurcated tfial. He testified that he did not tell trial counsel that he entered the
residence to get a tip as she stated in her closing argument and the .testi_m(.)Any presented him in a
bad light to tile jury. Lastly, the Applicant testified that had counsel invéstigated she would have
been able to offér other evidence that he dia .nt.)t haye the cﬁminal‘intent_ fequir'ed fof burglafy..

- Ineffective Assistance of Counsel

The Applicant alleges he received ineffective assistance of counsel. In a PC_R action, “the -
b-u;dgn of proof is on the applicant to prove his allegation by a preponderance o.f. the.evidence."
Frasier v. State, 351 S.C: 385, 389, 570 S.E,2d 172, 174 (2002).

For the Applicant to be granted PCR as a result of ineffe;tive assistance of co'un.sel, he
must show both: (1) that His counsel failed to render reasonably effective assistance under

prevailing professional norms, and (2) that he was prejudiced by his counsel’s ineffective

performance. See Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984), Porter v.

State, 368 S.C. 378, 383,629 S.E.2d 353, 356 (2006). In order to prove prejudice, an applicant

must show “there is a reasonable pfobability that, but for counsel’s unprofessional errors, the

result of the procéeding would have been different.” Cherry v. State, 300 S.C. 115, 117-118, 386

S.E.2d 624, 625 (1989). “A reasonable probability is a probability sufficient to-undermine

confidence in the outcome of trial.” Johnson v. State, 325 S.C. 182, 186, 480 S.E.2d 733, 735

(1997 (citing Stricklantd v. Washington, 466 U.S. 668, 104 S. Ct. 2052).



This Court finds the Applicant’s testimony is not credible, while also finding trial
counsel’s testimony is credible. This Court further ﬁnds that counsel has extensive experience in
Fhe practice of criminal law and has been practicing law since 1993. This Court finds that
counsel met with the Applicant numerous times prior to trial and fully investigatedl the

Applicant's case. This Court finds that counsel filed Brady and Rule 5 motions on the

Applicant’s behalf and reviewed the received discovery with the Applicant. This Court finds that.

. counsel disct_;ssed with the Applicant the elements of the charges against him and what the State
was requir-ed to prove. This Court finds that counsel discussed the Applicant’s version. of the
facts and possible defénsesl with the Applicant. Trial counsel was thoroughly competent in her
representation of the Applicant.

This Court finds that the Applicant failed to meet his burden of proving trial counsel
should have moved to exclude or object to testimony regarding.the victim’s missing wallet. This

Court finds that trial counsel’s performance was not deficient for failing to object to this

testimony at trial. This Court finds further that there was no legal basis to object to or exclude the -

-vietim’s testimony about the missing wallet. This Court also finds that no prejudice resulted from
_thc jury being presented testimony ébout the missing wallet. Trial counsel gave credible
testimony that she was able to use the t'estjmony to the Applicant’s benefit at trial. This Court
finds that this allegation is wit.hout mc;rif and trial counsel provided feasonably effective

assistance under prevailing professional norms.

This Court finds that the. Applicant failed to meet his burden of proving trial counsel

should have objected to certain testimony from the victim. This Court finds that the Applicant
failed to meet his burden of proving that trial counsel did not properly cross-examine the victim.

This Court finds that trial counsel’s performance was not deficient for failing to object to

10
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testimony from the victim that he did not think the Applicant saw him in bed when he entered the |

bedroom. This Court finds further that there was no 1egél basis to object to or exclude this
téstimony at trial. This Court also finds that trial counsel thoroughly cross-examined the victim
during trial. On cross-examination, trial counsel was able tq show the jury that the victim never
lost sight of the Applicant «during the chase and that he did not see the Applicant discard his
wallet. Further cross-examination of the victim on the missing wallet was unnecessaty 5ecause
trial counsel was able to further attack the testimony regarding the ﬁissing .wallét Ol Cross-
_examination of Ofﬁcer Duren who testified that at the time of arrest the victim’s wallet was not
located. This Cgurt finds that this allegation ‘is without merit‘and trial counse] provided

reasonably effective assistance under prevailing professional norms.

This Court finds that the Applicant failed to meet his burden of proving trial counsel.

should have investigated evidence that would rebut evidence of Applicant’s ctiminal intent.
“[Clriminal defense attorneys have a duty tovundertake.g reasonable investigz}tioﬁ, which at' a
minimum includes interviewing potential witnesses and making an independent investigation of
the facts and circumstances of the oasc.”-Walker v, SL@; 397 S.C. 226, 235, 723 S.E.2d 610,
615 (Ct. App. 2012). Failure to conduct an indepehdent inQestigation does not constitute
ineffective assistance of counsel when the allegation is supported only by mere speculation as to

result. Porter v. State, 368 S.C. 378, 385-86, 629 S.E.2d 353, 357 (2006) (citing Moorehead v.

State, 329 S.C. 329, 334, 496 S.E.2d 415, 417 (1998)). In any ineffectiveness case, a particular -

decision not to investigate must be directly assessed for reasonableness in all the circumnstances,
applying a heavy measure of deference to counsel's judgments. Wiggins v. Smith, 539 U.S. 510,

521-22, 123 S, Ct. 2527, 2535, 156 L. Ed. 2d 471 (2003).



This Court finds that trial counsel invest‘igated the January 2010 incident at the
Applicant’s mother’s ncigh.bor’s home and made a strategic decision not to further investigate or
present the incident at trial. Tnal counsel gavel credible testimony that she knew of the January
2010 incident and thought that if presented to the jury it would be more harmful than helpful to
the Applicant. This Court finds that trial counsel’s decision not to further investigate this matter
was reasonable nnder the circumstances. The reasonableness of her decision is further supported
by the fact that the facts of the January 2010 incident are substantially different than those of the

burglary inQolving the Applicant and it is likely the State would have highlighted those

-differences to the jury at tral. This Court finds that this allegation is without merit and trial

counsel provided reasonably effective assistance under prevailing professional norms.
This Court finds that the Applicant failed to meet his burden of proving frial counsel

should have requested the State advance a reason as {0 why it refused to accept the stipulation to

Applicant’é priors. In State v. Hamilton?, the Court of Appeals held because two prior burglary
and/or -housebreaking convictions are an element of first degree burglary under § 16-11-
311(A)(2), the defendant cannot require the State to stipulate to the prior convictions in lieu of
informing the jury about the prior convictions. State v, Benton, 338 S.C. 151, 155, 526 S.E.2d
228, 230 (2000).

This Court finds that trial counsel was not deficient Aand did not have a basis for reﬁpiring

the State to advance a reason for not accepting a stipulation as allowed by established case law.

This Court also finds that trial counsel argued zealously to limit the jury’s exposure to the

* Applicant’s crimiral history at trial. This Court finds further that the State’s rejection of the

stipulatién offered by trial counsel was not objectionable and would not have presented a

2397 S.C. 440, 486 S.E.2d 512 (CL. App. 1997).

12 /
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re?iewab‘lc issue for direct appeal, This Court finds that this allegation is without menit and trial
counsel provided reasonably effective assistance under prevailing professional noIms. ‘

| This Court finds that ;h; Appl'ica.nt failed to meet his burden of proving tria.l counsel |
should have requested a bifurcated trial on tfme issue of prior convictions given the unique
circumstances surrounding the Applicant’s case. This Court finds that trial c;)un_sel was not
deficient for requesting a bifurcated trial. Trial counsel ga;'e credible testimony that any request
for a bifurcated trial would hav-_e' been fpﬁle and that she chose tof_ocu; on“_is.sues_ }hét_wsrg_ more.

I'ikel'y to be sucéessful at trial. This Court also finds that trial counsel advance(i a valid reason for

.not requesting a bifurcated trial. This Court finds that this allegation is without merit and trial

counsel provided reasonably effective assistance under prevailing professional norms

Thié Court finds that the Applicant failed to meet his burden of proving trial counselA
sﬁould not have made imprbpexj comments during closing a.réuments. This Court finds that trial
counsel’s closing argument was proper. This Court finds that tnal counsel’s closing afgument
supported the defense presented at trial that the Applicant did not have.the criminal intent to
cornmit burglary. This Court finds that this allegation is without merit and trial coﬁns'el provided
reasonably effective assistance under prevailing professibnaJ NOTINS

Accordingly, this Court finds the ‘Appliclant failed to prove the first prong of the’
Strickland test- that trial counsel fajied to render reasonably effective assistance under prevai.ling
professional norms. The Applicant failed to present specific and compelling evidence that tﬁal
counsel committed either errors"or omissions in their répresentation of the Applicant. This Court
also finds the Applicant has failed to prove the second prong of Strickland- that he was

préjudiced by trial counsel’s performance. This Court concludes the Applicant has not met his



burden of proving counsel failed to render reasonably effective assistance. See Frasier v, State,

3515.C. at 389, 570 S.E.2d at 174.

Ineffective Assistance of Appellate Counsel

The Applicant alleges ineffective assistance of appelléte counsel. A defendant is entitled -

to effective assistance of appellate counsel. Southerland v. State, 337 S.C. 610, 615, 524-S.E.2d -

833, 836 (1999). Although appellate counsel is required to provide effective assistance of
counsel; “appellate counsel is nof required to raise every non-frivolous issue that is presented by

the record.” Thrift v, State, 302 S.C. 535, 539, 397 S.E.2d 523, 526 (1990) citing Jones V.

Bames, 463 U.S. 745, 103 S.Ct. 3308, 77 L.Ed.2d 987 (1983). “For judges to- second-guess

‘reasonable professional judgments and impose on ... counsel a duty to raise every ‘colorable’ .

claim suggested by a client would disserve the very-goa] of vigorous and effective advocacy.-.."
Jones, 463 U.S. at 754, 103 S.Ct, 3308,

Generally; in analyzing a claim of ineffective assistance of appeilate oou;lscl, the Court
applies the Strickland test just as it would when analyzing a claim of ineffective assistance of

[

trial counsel. See Southerland v. State, 337 S.C. 610, 616, 524 S.E.2d 833, 836 (1999). Thus, in

. this case, we ask 1) whether appellate counsel's performance was deficient, and 2) whether

Respondent was prejudiced by appellate counsel's deficient performance. Bennett v. State, 383

S.C. 303, 309, 680 S.E.2d1273, 276 (2009). To prove prejudice, the applicant must show that, but
for counsel's errors, there is a reasonable probability he would have prevailed on appeal.

A.nd'erson.v. State, 354 S.C. 431, 434, 581 S.E.2d 834, 835 (2003).

This Court finds that the Applicant has failed to carry his burden of proving that appellate

counsel did not fully inform the Applicant of the consequences of abandoning his direct appeal.

This Court finds that appellate counsel fully.advised the Applicant of the consequences of

A
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.waiving his direct app‘ea.l.' Ap'pellateA counsel gave credible testimony that he dispussed
w(ithdrawal of the appeal Qith the Appliéant'both by phone and in writing. Inaddition, the
appellate counsel testified that he strongly discouraged the Applicant fromv waiving his direct
appeal. This Court .ﬁnds thét ultimately the decision to pursue a direct appealAis that of ihe
Applicant. This Court further finds that the Applicant knowingly, voluntarily, and intelligently
withdrew his appeal as evidenced by his signing of the affidavit submitted to the Court of
Appeals. |
Ac_c‘;ord.irl.gly, this Court finds the Applicant failed.to prove the first prong of the

Strickland test- that appellate counsel failed to render reasonably effective assistance under-

prevailing professional norms. The Applicant failed to present specific and compelling evidence:

“that appellate counsel committed either errors or omissions in their representation of the

’

Applicant. This Court also finds the Applicant has failed to prove the second prong of
Strickland- that he was prejudiced by appellate counsel’s performaﬁce. This Court concludes the
Applicant has ndt met his burden of proving counsel failed to render reasonably effective
assistance. Sec Frasier v. State, 351 5.C. at 389, 570 S.E.2d at 174,

All Other Allegations

As to any and all allegations that were raised in the application or at the hearing in this
matter and not specifically addressed in this Order, this Court finds Applicant failed to present
any evidence regarding such allcgations. Accordmgly, this Court finds the Applicant waived

such allegations and failed to meet his burden of proof regarding them. Therefore they are hereby

- denied and dismissed.

'15; | {
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CONCLUSION

Based on all the forgoing, this Court finds and concludes the Applicant has not
established any constitutional violations or deprivations before or during his trial and sentencing
proceedings. Counsel was not deficient and the Applicant was not preju&iced l;y counsel’s
representation. Therefore, this PCR application must be denied and dismissed with prejudice.

This Court advises the Applicant that he must file a notice of intent to appeal within t}_n'rt}'/

-(30) days 'ﬁ'orp’ the receipt of thi'g Order is he wants to, secure appropriate appellq,té FeView. Hls
' attention s dirccted fo Rules 203, 206, and 243 of the South Carolina Appellate Court Rules for

the appropriate procedures to follow after notice of intent to appeal has been timely files.

IT 1S THEREFORE ORDERED:

1. That the application for post-conviction relief be denied and dismissed with prejudice;

and
2. That the Applicant be remanded to the custody of the Respondent.

NIV

The Honorable er M Yo+g, s,
Presiding Judge
9th Judicial Circuit

)
AND IT IS SO ORDERED this )} >Qiay

) Oguth Carolina.

16
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STATE OF SOUTH CAROLINA ) . INDICTMENT

- )
COUNTY OF CHARLESTON )

Ata Court of Generzl Sessions, convened on May 10, 2010 the Grénd Jurors of Charleston County presen
upon their oath: )

. Burglary {" Degree_. . _ ... SRS

That in Charteston County, South Caralina, on or about January 16,2010, the l_ﬂefcndani JAMES tVAN AIKEN, did
enter the dwelling of Michae] Momvison, focated at » Without consent and with the intent to commit
a crime therein. That, in addition, defendant has previously been convicted of 2 or more burplaries; in violation of

_ Section 16-11-311 of the Scuth Carolina Code of Laws (I 976) 8s amended.

'

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.

7@;7%6
- TRIP LAWTON
ASSISTANT SOLICITOR
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
COUNTY OF  Charleston % :
STATE VS. _ ) INDICTMENT/CASE#: . 2010G81003117
o JAMES IVAN AIKEN —) AWE  K609743
AKA: : : ) . Datcof Offense: _1/16/2010
Race: - B Sex: M Ape: 44 y S.C.Code § : 16-11-0311
DOB: ! SS#: ) )  CDRCode# _ 0079
Address: . ) .
City.State.Zip! - CHAS, SC 294030000 ) © SENTENCE SHEET
DL#: SID#: _SC00696203 ,
*CDL Yes[] No{JJ CMV Yes[] No[] Hazmat Yes[} No[] .
In disposition of the said Indictment comes now the Defendant who was {X}' CONVICTEDOF or {JPLEADS
TO: Burglary. Ist depree . .
in violationof  § 16-11-0311 of the S.C. Code of Laws, bearing CDR Code # 0079
7] NON-V[OLENT (X} VIOLENT (JSERIOUS  [X]MOST SERIOUS {IMandatory GPS(CSC {1817-25-45
_ . - wiminor lst or Lcwd Act)
The churge is:  {X]'As Indicted, DLcsscr Included Offense, DDefcndam Waives Presentment (g Grand Ju (defendant’s initials)
The p!ca is- IWithout Negotiations or Recommendalion, [ Negotiated Scayfifed  ff Rccomrmndauon by the State,

1281 :
SC Bar# Defendant C Bar#
DRE, lhe Defendant is commited to the [}’Sfate Department of Corrections Detention Center,

for a determinate term of iQ_ dayslr " [ under the Youthful Offender w51 t0 exceed years
and/or to pay a fine of § ; provided that upon the serviceof  _ days/months/years and/or payment

of § : plus costs and asscssmcnts ‘as applicable?; the balance is susp:ndcd with probatien for

months/years and subject 1o South Carolina Dcpartrm:nt of Probation, Parole and Pardon Services. -standard conditions of

" probation. which are incorporated by reference.

] CONCURRENT or a CONSECUTIVE to sentence on: .
he Defendant is to be given credit for time served pursuant to §.C. Code § 24-13-40 to be calcutated and applied

" by the State Department of Corrections,

{71 The Defendant is to be placed on the Central Registry of Child Abuse and Ncglcct pursuant to 8.C. Code §17-25-135,

Pursuant to 18 U.S.C Section 922,it Is unlawful for a person.convicted of a violation of Section 16-25-20 or 16-25-68 (Criminal
Domestic Violence ) to ship,transport,possess,or recefve a flrearm or ammuaition.

SPECIAL CONDITIONS:
UIRESTITUTION:  [[] Deferred ] Def. Waives Hoaring [ ]Ordered  PTUP
Toal $ plus 20% fee: _$ days/hours Public Service Employment
Payment Terms: : ' Obtain GED
L] Setby SCDPPPS - : Attend Voc, Rehab. or Job Cosp.,
— - May serve W/E begining
}}:icl:i’f‘““ . : : Substance Abuse Counseling a

Random Drug/Alcehol testing O

¥ 14.1-206 (Asscssments 107.5 %) . 3 . Fine may be pd. in equal, consecutiv
% 1412 AY(1) (Conv. Surcharge) s0 I7PP.BD " o, ogs P equal, ¢ résc«; immegwceklylmomhly
§ 14-1-211(A)(2) (DUI Surcharge) $100 S R
§ 5652995 (DUI Assossment) sz §T - $ __ paidtoPublic Defender Fund
§ 56-1-286 (DUI Breath Test) .85 7§ Other:
" Proviso 47.9 (Public Def?Proh) $500 - § ’

t; 14-1.212 (L.aw Enforce. Funding) $25 S 25.00

. 14-1.213 (Drug Court Surcharge) - 5150 7§ " [ Condition Discharge, § 44-53-450(C) requires
9 50-21-114(BUI Breath Test Fee) 350 $ $350 be paid to the Clerk prior to case disposition
§56-5-2942()) (Vehicle Assessment)  $40/en § [ Appointed PD or appointed other counsel,
Proviso 90.5 (SCCSA Surcharge) h] $ 5.00 § 47.12 requires $500 be paid to Cleck

 § A4-53-450(C) (Conditional Discharge) 3350 . § ' during probation.
3% to County <{if paid in installments) $ 3.492
ToTAL 223 ' m&a\,ng\
4 Prcs;dmg Judgc

Clerk of Count’ Deputy Clerk Judge Code:

Court Reporter; _ SaNIAD e Sentence Date: ! q ,?O[
SCCAIZ17 (06/2010) A \ /
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Charleston Police Department
STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON | AFFIDAVIT

Personally appear before me, a magistrate of this county one,- David Vargo,

who first being duly sworn deposed and says that, James Ivan Aiken,
did within this county and state on the 16th day of Ianhary 2010 violate the criminal laws of the State of South

. Carolina in the following particular:
DESCRIPTION OF OFFENSE

Burglary 1% Degree
16-11-311

The effiant states there is probable cause to believe that the defendant named did commit the crime set forth

and that such probable cause is based on the following facts:

That on 01/16/2010 at approximately 0800 hours vtlit . in the City and County of Charleston,
SC, the defendant James Ivan Aiken did knowingly, wdlmgly, and unlawﬁzlly violate State Statute 16-11-311
for Burglary 1% in the following manner:

While at , Charleston, SC 29403 on January 16™ 2010 at approximately 0800 hours, the
defendant did enter - without consent, the victim's residence with the intent to commit a crime, The victim was
asleep in his bedroom located on the second floor of his residence. The victim stated that he heard the
defendant rustling through the victim's dresser which was located next to the victim's bed. The victim also
stated that he heard the defendant open a pill bottle, which was-located on top 0f the dresser, and then throw it
into the open dresser drawer. The victim opened his eyes and observed the defendant standing in the victim's
room. The defendant attempted to flee the area; however, the victim was able to follow behind the defendant
until Officer L. Duren arrived on scene (360 Meeting St.) and detained the defendant. The defendant stated that
he entered the victim's residence {o return a leopard-print shoe which he found on the victim's front lawn. The
victim denies having any contact or relationship with the defendant. It should be noted that the defendant was
convicted of Burglary 1* on 07/17/2003 (Warrant# H099850) and Burglaxy 2% on 09/14/2006 (Warrant#
G509245).

N

The above facts arc true and believeable based on the observations and investigations of Officer L. Duren of the

City of Charleston Police Department. _ M

SWORN TO AND SUBSCRIBED BEFORE ME / ' \/ S:)
172010

THIS pay oF JAN , AFFIANT

180 Lockwood Bivd.
41‘ % %{é/ {L.s) .
GIJAS OF JUDGE _

Charleston, SC 29403
843-577-7434 ’

COMPLAINT #: 1000904

WARRANT#  GS

CPD Form OT3




