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Dear Clerk,

Please see attached Respondent’s Return to Petitioner’s Motion to Suppress Evidence with Proof of
Service and supporting exhibits. It will be sent in two parts due to the size of the attachments.

Pursuant to Supreme Court Order No. 2022-05-06-03, we have served a copy of these documents on
Petitioner’s counsel.

Thank you,

HAYNSWORTH
SINKLER BOYD

Carlisle Allen | Attorney
Direct 843.720.4451 | CAllen@hsblawfirm.com

Haynsworth Sinkler Boyd, P.A.
134 Meeting Street, 3rd Floor | Charleston, SC 29401
Main 843.722.3366 | Fax 843.722.2266

CONFIDENTIALITY NOTICE: This e-mail and any files transmitted with it are confidential
and may contain information which is legally privileged or otherwise exempt from disclosure.
They are intended solely for the use of the individual or entity to whom this e-mail is
addressed. If you are not one of the named recipients or otherwise have reason to believe that
you have received this message in error, please immediately notify the sender and delete this
message immediately from your computer. Any other use, retention, dissemination,
forwarding, printing, or copying of this e-mail is strictly prohibited.
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GREENVILLE COUNTY
Family Court

Rochelle Y. Conits, Family Court Judge

Appellate Case No. 2023-001918
Case No. 2023-DR-23-0198

Jeffrey Ellicott Lindley...................c.o e iiiiiiieieeeeene ... Respondent,

Sara Elizabeth Lindley..........ccoooiiiii e Petitioner.

RETURN TO PETITIONER’S MOTION TO SUPPRESS EVIDENCE

Respondent (“Husband”), by way of Return to Petitioner’s (“Wife”) Motion to Suppress
Evidence filed December 14, 2023 (the “Motion to Suppress”), sets forth the following.

At issue are several sexually explicit messages Wife exchanged in 2022 via direct
messaging on the Instagram social media application with George Tagg, a man who is not her
husband (the “Sexually Explicit Messages”). Almost nine months to the day after Wife moved at
a temporary hearing in the underlying family court action to exclude the Sexually Explicit
Messages on the exact same grounds as those stated in the Motion to Suppress, and on the literal
eve of a motion hearing regarding the Sexually Explicit Messages that she scheduled months
ago, Wife now purports to invoke this Court’s original jurisdiction to seek the relief she already

affirmatively sought from — and was denied by — Judge Rochelle Y. Conits of the family court.





This Court should dismiss Wife’s Motion to Suppress because it is jurisdictionally and
procedurally improper. Alternatively, this Court should deny Wife’s Motion to Suppress
because it includes only a partial and self-serving recitation of facts and is not supported by the
law.

FACTS AND PROCEDURAL BACKGROUND

Husband and Wife married on April 22, 2006. They have two minor children, a daughter
who is 16 and a son who is 13.

Below is a summary of the relevant procedural history of the family court case. The
procedural history is important in understating why the Motion to Suppress is improper and
should be dismissed or denied.

l. Wife’s Marital Misconduct

On August 16, 2022, Husband installed a free version of Dr. Fone on the parties’ home
MacBook computer. Dr. Fone is a computer program that allows files (such as music files) to be
moved from one device to the other. He used Dr. Fone one time on September 30, 2022 for four
minutes for the sole purpose of transferring his music files from the parties” MacBook computer
onto his new iPhone. (Affidavit of Jeff Lindley dated December 12, 2023, attached as Ex. A, p.
1). Months passed without incident.

In December 2022, Husband found explicit messages previously exchanged between
Wife and George Tagg describing their sexual activity. Husband found the Sexually Explicit
Messages on the family iPad that Wife, the parties’ two minor children, and Husband all used.
The iPad did not have a passcode, and Wife left the Instagram app open for anyone using the

iPad to read. (Affidavit of Jeff Lindley dated March 15, 2023, attached as Ex. B, p. 1). Husband





did not install spyware or take any illegal action on this iPad or any other device used by Wife;
rather, Husband took photos of the Sexually Explicit Messages. (Id.).

On January 18, 2023, Husband initiated the underlying divorce action in the Greenville
County Family Court by filing a Summons and Complaint.
1. March 2023 Temporary Hearing and Wife’s Motion in Limine

Husband also filed a Motion for Temporary Relief on January 18, 2023, seeking a variety
of relief on a temporary basis. On March 13, 2023, Wife served her Return to Motion and
Motion for Temporary Relief, also seeking a variety of relief on a temporary basis. Among other
things, Wife sought temporary alimony.

On March 15, 2023, the parties appeared before Judge Conits for a temporary hearing.
At the commencement of the temporary hearing, Wife served Husband and submitted to Judge
Conits what she titled a Motion in Limine. (Motion attached as Ex. C). In the undated* Motion
in Limine, Wife sought relief pursuant to — and only pursuant to — the South Carolina Homeland
Security Act, S.C. Code § 17-30-10 et seq. (the “Act”). Specifically, Wife sought that “[t]he
court should exclude any evidence obtained from Wife’s cellular telephone, iPad tablet and/or
computer pertaining to any communications between Wife and George Tagg as any such
communications were improperly intercepted in violation of South Carolina Code 8 17-30-10 -
145 (2010) . . .”) (Id., p. 1). Wife cited the Act numerous times in support of her Motion in
Limine, oftentimes simply quoting the statutory language. Wife also attached an order of this
Court from Coggeshall v. Fulmer as purportedly supporting her request for relief under the Act

by way of the Motion in Limine.

1 The Motion and Order Information Form and Coversheet attached to the Motion in Limine
reflects that it was submitted on March 15, 2023, but the motion itself is not dated.
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At the March 15, 2023 temporary hearing, Wife’s counsel expressly took the position that
“some [of] the materials [Husband] has in his affidavit violate the wire tapping statute . . .
specifically there are . . . text messages and direct messaging that were taken from my client’s
phone without her permission.” (Portions of transcript attached as Ex. D, p. 7, Il. 10-11, 13-15).
Wife’s counsel asserted that “this information violates the, that they call it the *Act’ but the, and
I’ve given [the] court the copy of the statute as well, it’s the Interception of wire, electronic, and
oral communications, Section 17-30-10, et al.[.]” (Id. at p. 8, II. 18-23).

Husband submitted the Sexually Explicit Messages as part of his materials in support of
his requests for temporary relief. Husband did not seek to introduce any of Wife’s text messages
as evidence at the temporary hearing, nor has he sought to introduce any text messages at any
other time. The only evidence at issue are Instagram direct messages, specifically the Sexually
Explicit Messages.

Wife made no reference at the time of the March 15, 2023 temporary hearing to this
Court’s statutory exclusive jurisdiction under the Act to hear and decide motions to suppress
allegedly intercepted communications.

Wife made no motion at the time of the March 15, 2023 temporary hearing to continue or
stay the temporary hearing. To the contrary, she affirmatively sought for the family court to rule
on her Motion in Limine and her Motion for Temporary Relief. (Synopsis for Hearing held
March 15, 2023 attached as Ex. E).

I11.  Temporary Order
On May 26, 2023, Judge Conits filed the Temporary Order. (Temporary Order attached

as Ex. F).





In the Temporary Order, Judge Conits addressed Wife’s Motion in Limine, stating (under
the heading “Wife’s Motion in Limine”) that “[w]hile Wife raised the specter of illegal conduct
by Husband, there is not sufficient supporting evidence to bar the Sexually Explicit Messages
coming into evidence and being considered by the Court at this time.” (Id., p. 7). The
Temporary Order confirms that “Husband presented pictures of the Sexually Explicit Messages
on an iPad. Husband took these pictures with his cell phone, i.e. used one electronic device to
manually photograph the screen of another electronic device. The pictures are of messages sent
and received in an open application on an unprotected iPad used by Husband and Wife and
readily accessible to them and the parties’ children.” (ld., p. 5).

IV.  Wife’s Motion to Reconsider the Temporary Order

On June 16, 2023, Wife filed a Motion to Reconsider and Alter or Amend Judgement
[sic] Pursuant to SCRCP 52, SCRCP 59(e) and SCR[C]P 60 regarding the Temporary Order (the
“Motion to Reconsider”). In the Motion to Reconsider, Wife seeks reconsideration of Judge
Conits’ denial of her Motion in Limine and also seeks a corresponding increase in spousal
support. (Motion to Reconsider attached as Ex. G). As before, Wife made no reference in the
Motion to Reconsider to this Court’s statutory exclusive jurisdiction under the Act to hear and
decide motions to suppress allegedly intercepted communications. As part of the Motion to
Reconsider, Wife did not seek a continuance or stay of any pending matter in the underlying
action. As she did at the temporary hearing, Wife submitted herself to the family court’s
jurisdiction to rule on her Motion to Reconsider (in part by seeking reconsideration of the family
court’s ruling on the Motion in Limine).

On December 5, 2023, Husband filed and served his Return to the Motion to Reconsider,

requesting that the Court deny the motion and require Wife to pay his attorneys’ fees and costs.





On December 13, 2023, as allowed by Rule 6(d), SCRCP, Husband served his opposing
affidavits, including his affidavit (Ex. A) and the Affidavit of Derek Ellington dated December
12, 2023 (attached as Ex. H).

V. Other Motions

Although not directly related to the Motion to Reconsider, on September 19, 2023,
Husband filed a Motion for Temporary Relief (the “Second Motion for Temporary Relief”) and
also a Motion to Compel Discovery Responses, and for Attorneys’ Fees and Costs (the “Motion
to Compel”). The Second Motion for Temporary Relief sought a reduction, modification, or
suspension of Husband’s financial obligations under the Temporary Order due to a change in
Husband’s financial circumstances, including his loss of employment in September 2023, and
subsequent reemployment but with significantly reduced income in November 2023.

VI.  Motions Hearing in Underlying Action

The family court docket scheduled a hearing before Judge Conits on October 10, 2023 to
address the Motion to Reconsider, the Return to Motion to Reconsider, and the Second Motion
for Temporary Relief. The family court docket scheduled a hearing on November 17, 2023 to
address the Motion to Compel. The parties jointly moved to continue, reschedule, and
consolidate the hearings on these motions.

The family court docket subsequently scheduled a one and one-half hour motions hearing
for December 15, 2023 at 10:00 a.m. before Judge Conits.

On December 14, 2023 at 6:02 p.m. — literally the eve of the motions hearing — Wife
served the Motion to Suppress and an accompanying Motion to Confirm Stay via email to the

undersigned.





In the Motion to Suppress and in the Motion to Confirm Stay — for the first time in the
litigation which has been pending for eleven months — Wife purported to avail herself of this
Court’s original jurisdiction to consider matters she proactively raised in the family court on two
prior occasions, first in March 2023 (the Motion in Limine) and then in June 2023 (the Motion to
Reconsider). In the Motion to Confirm Stay, Wife confusingly requested this Court to stay,
among other proceedings, her own Motion to Reconsider filed almost six months prior. If Wife
believed she was entitled to a stay of any proceeding — but especially her own motion — surely
she would have asserted that position prior to, or at, the temporary hearing (at the earliest), or
prior to filing the Motion to Reconsider (at the latest). She did neither.

Prior to filing the Motion to Suppress and the Motion to Confirm Stay, Wife did not file
any interlocutory appeal regarding the family court’s denial of the Motion in Limine. Instead,
Wife doubled down on her position in the family court by filing the Motion to Reconsider,
demonstrating what had been her consistent belief that the family court was and is the
appropriate forum to decide the issue. Not until literally the last minute — after Wife received
Husband’s opposing affidavits served before the December 15 hearing — did Wife take any
action in this Court, and only then by seeking relief identical to that in the Motion in Limine, a
motion which had already been heard and ruled upon — a ruling which Wife herself sought and
thereafter moved the family court to reconsider.

On December 15, 2023, Judge Conits commenced a hearing on the Motion to Reconsider,
the Second Motion for Temporary Relief, and the Motion to Compel. At the outset of the
hearing, Wife asserted, over Husband’s objection, that the family court lacked jurisdiction to
consider her own Motion to Reconsider and the Second Motion for Temporary Relief because

the day before she filed the Motion to Suppress and the Motion to Confirm Stay.





Judge Conits took the Motion to Reconsider under advisement but proceeded with the
hearing on the Second Motion for Temporary Relief and the Motion to Compel. At the hearing,
Judge Conits granted the Motion to Compel and found a sufficient change of circumstances to
warrant a reduction of Husband’s financial obligations under the Temporary Order. This
included, among other things, reducing Husband’s monthly unallocated support payment to Wife
from $2,500 to $1,750 and a recalculation and modification downward of Husband’s monthly
child support obligation. To clarify, Judge Conits did not address the Sexually Explicit
Messages in ruling on the Second Motion for Temporary Relief and the Motion to Compel. A
Second Temporary Order and an order granting the Motion to Compel are pending as of this
filing.

On December 27, 2023, Judge Conits communicated to counsel her determination that
the family court is without jurisdiction to rule on the Motion to Reconsider pending the outcome
of the Motion to Suppress in the Court of Appeals.

ANALYSIS
l. Wife’s Motion to Suppress is procedurally improper and should be dismissed.

This Court should dismiss Wife’s Motion to Suppress because she waived her right to file
it in this Court by first seeking a ruling on the same relief in the family court. The Motion in
Limine was effectively a motion to suppress under the Act. Wife cited no authority other than
the Act in support of the Motion in Limine. Wife allowed the March 15, 2023 hearing to proceed
to a ruling on the Motion in Limine. Wife filed the Motion to Reconsider seeking review and
alteration of that ruling. Wife’s own Motion to Reconsider sat pending for six months before
Wife took the first action in this Court at the literal last minute before the commencement of a

determinative hearing that Wife requested, and only after she received Husband’s opposing





affidavits. Wife knew her rickety position had been exposed, and thus she went into damage
control mode by seeking a delay of the court ruling that she herself had sought.

The Act sets forth clear, unambiguous, specific requirements regarding any motion to
suppress evidence under the Act. Wife did not fulfill these requirements. Specifically, the Act

provides that:

(A)  Prior to any trial, hearing, or proceeding . . . any aggrieved person may
move to suppress the contents of any intercepted wire, oral, or electronic
communication, or evidence derived therefrom, on the grounds that the:

(1) communication was unlawfully intercepted|.]
S.C. Code § 17-30-110(A)(1) (emphasis added) (formatting altered for clarity).

The Act unambiguously requires that “[tlhe motion must be made before the trial,

hearing, or proceeding unless there was no opportunity to make the motion or the person was

not aware of the grounds of the motion.” S.C. Code § 17-30-110(A) (emphasis added). The Act

further requires that “[t]he motion must be made before the reviewing authority and must be

decided on an expedited basis.” Id. (emphasis added).

The Act defines the “reviewing authority” as “a panel of three judges of the South
Carolina Court of Appeals designated by the Chief Judge of the South Carolina Court of
Appeals.” S.C. Code § 17-30-15(9).

The Act’s requirement that any motion to suppress evidence under the Act be “made
before the trial, hearing, or proceeding” in which the evidence is or may be introduced is logical
and obvious. Even though Husband does not believe Wife is entitled to relief under the Act, it
nevertheless would have at least been a proper filing if Wife had filed the Motion to Suppress in
this Court prior to the March 2023 temporary hearing, and sought a corresponding stay of the
temporary hearing pending this Court’s adjudication of a properly filed, even if baseless, motion

to suppress. But Wife did not file the Motion to Suppress before the March 2023 temporary
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hearing. And Wife did not file the Motion to Suppress when she filed the Motion to Reconsider.
And Wife did not file the Motion to Suppress until after she saw Husband’s evidence opposing
her Motion to Reconsider. Rather, she untimely filed it nine months later, after she first elected
to seek the identical relief in the family court by filing the Motion in Limine.

For more than seven months, the parties have been operating under a Temporary Order
based in part on the family court’s ruling on Wife’s Motion in Limine. The proverbial horse is
even further out of the proverbial barn now that the family court has ruled on the Second Motion
for Temporary Relief, even though the Sexually Explicit Messages were not part of that ruling.

Wife cannot claim she had no opportunity to make the motion. Wife knew that the
Sexually Explicit Messages would be part of Husband’s presentation at the temporary hearing, as
she showed up to the March 2023 motion hearing with the written Motion in Limine. She
specifically sought exclusion of the Sexually Explicit Messages, which Wife specifically alleged
Husband intercepted in violation of the Act. (Ex. C). The fact that Wife filed the Motion in
Limine in the family court conclusively proves that she had every opportunity to instead properly
and timely file a motion to suppress in this Court, but did not do so.

Moreover, the Act plainly requires that any motion to suppress evidence brought under

the Act must be brought before the hearing, and must be brought before the reviewing authority.

“Whe[n] the statute’s language is plain and unambiguous, and conveys a clear and definite
meaning, the rules of statutory interpretation are not needed[,] and the court has no right to
impose another meaning.” Crocker v. S.C. Dep’t of Health & Env’t Control, 428 S.C. 1, 6, 831
S.E.2d 924, 927 (Ct. App. 2019).

Wife’s Motion to Suppress is therefore deficient on its face for two reasons: (1) Wife

made the Motion in Limine at the temporary hearing, not before the hearing as required by the
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Act; and (2) Wife did not make the motion before the reviewing authority. Wife did not do
either of the things plainly required by the statute, and thus she waived her opportunity to seek a
determination under the Act as to whether the Sexually Explicit Messages should be suppressed.
The Court’s inquiry should end here, and the Motion to Suppress should be dismissed.

But even if Wife is allowed to proceed with the Motion to Suppress despite its procedural
flaws and despite Wife’s waiver of her rights under the Act, the Motion must fail for the
substantive reasons set forth more fully below.

1. Wife cannot now complain of her own decision to waive her rights under the Act,
and equity favors dismissing the Motion to Suppress.

Wife cannot plead ignorance of the Act or its requirements. Nor can Wife now complain
of a result her own behavior caused. “A party cannot complain of an error which [her] own
conduct has induced.” State v. Carlson, 363 S.C. 586, 595, 611 S.E.2d 283, 287 (Ct. App.
2005); see McKissick v. J.F. Cleckley & Co., 325 S.C. 327, 350, 479 S.E.2d 67, 79 (Ct. App.
1996).

Wife knew the Act existed prior to the temporary hearing in March 2023. This is evident
from her attorney’s sworn attorney fee affidavit submitted at the temporary hearing. (Affidavit
attached as Ex. ). The attorney fee affidavit submitted at the temporary hearing includes the
following 4.5-hour entry of Wife’s counsel on March 14, 2023 — the day before the temporary
hearing — regarding what became the Motion in Limine: “Drafted Motion to Suppress;
Research.” (Id., p. 3). Wife’s counsel even called it a “Motion to Suppress”. Wife’s counsel
spent hours in March 2023 researching the Act and drafting the Motion in Limine.

Also, the Motion in Limine quotes from the Act and sought relief pursuant to — and only
pursuant to — S.C. Code § 17-30-10 et seq. Any research by Wife’s counsel for the Motion in

Limine necessarily included researching the statute, including § 17-30-110 and its unambiguous
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requirements that any motion to suppress pursuant to the Act be made “[p]rior to any trial,
hearing, or proceeding” and that any such motion “must be made before the reviewing authority .
..” and the “reviewing authority” being defined as a three judge panel of this Court.

Finally, the Order of this Court that Wife attached to the Motion in Limine plainly states

on the first page that such a motion must be filed in the Court of Appeals:

ORDER

This case involves two ongoing family court and circuit court actions: Justin
Fulmer (Fulmer) is the plaintiff in an ongoing civil matter (Civil Case)' against
Anna Coggeshall, Lauren Trent Fulmer (Trent), and Frazier Law Firm, P.C.
(Frazier), and a party in a divorce action (Divorce Action) with Trent. Coggeshall
filed a motion to suppress the contents of text messages pursuant to section
17-30-110 of the South Carolina Code (2014), a part of the South Carolina
Homeland Security Act. See S.C. Code Ann, §§ 17-30-10 to -145 (2014).
Sections 17-30-110 and 17-30-15 require that this court hear the motion to
suppress. See § 17-30-110(A) (requiring motions to suppress the contents of
intercepted wire or oral communications be made to the "reviewing

authority"); § 17-30-15(9) (defining "[rleviewing authority" as "a panel of three
judges of the South Carolina Court of Appeals"). Coggeshall contends Fulmer

(Ex. C, attachment).

Wife chose not to exercise her right to file a timely and proper motion to suppress under
the Act. She must accept the consequences of her lack of diligence. After all, the family court is
a court of equity and “[e]quity aids the vigilant and the diligent.” Collins v. Sigmon, 299 S.C.
464, 468, 385 S.E.2d 835, 837 (1989) (internal quotation omitted).

Wife attempts to gloss over the procedural history of this case — including her two prior
submissions to the family court to rule on the same issues — and assert that she should be allowed
to count her filing of the Motion to Suppress prior to the hearing on the Motion to Reconsider
and other motions (scheduled nine months after the temporary hearing and six months after

Wife’s Motion to Reconsider) as having been properly made.
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If Wife is allowed to utilize such revisionist history, any family court litigant could raise
a similar evidentiary issue at a temporary hearing or trial, allow the family court to rule on it,
operate under an order incorporating the ruling, at some point file a motion to reconsider the
original ruling, and then file a motion under the Act. This would render pointless the Act’s
requirements about when and where to file a motion to suppress, and essentially result in there
being no temporal limit on an aggrieved litigant’s attempt to obtain a more favorable ruling from
this Court at some uncertain future date. This Court has held that, “.... [W]e should seek a
construction that gives effect to every word of a statute rather than adopting an interpretation that
renders a portion meaningless.” Hinton v. S.C. Dep’t of Prob., Parole & Pardon Servs., 357 S.C.
327,342,592 S.E.2d 335, 343 (Ct. App. 2004).

The General Assembly laid out an unambiguous statutory scheme that has been in place
for more than twenty years, and there is no uncertainty about its provisions. This Court should
decline to accept Wife’s late, inequitable attempt to avoid the consequences of her own action
and inaction.

I11.  Wife’s communications were not “intercepted” by Husband as required by the Act.

Even if this Court holds that Wife’s Motion to Suppress does not suffer from fatal
procedural flaws, and even if this Court ignores the invited error doctrine, the Court should deny
the Motion to Suppress because Husband did not “unlawfully intercept” the Sexually Explicit
Messages.

There are two possible methods by which Husband could have obtained the Sexually
Explicit Messages, one of which — a contemporaneous interception — did not occur, and one of
which — a later discovery of the Sexually Explicit Messages that Wife previously exchanged with

Mr. Tagg — occurred but is not an unlawful interception.
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A. There is no evidence that Husband installed spyware or malware to intercept
the Sexually Explicit Messages.

Wife’s Motion to Suppress primarily hinges on a premise that she cannot prove: that
Husband maliciously populated spyware or malware onto her electronic devices to undelete
previously deleted direct Instagram messages and then save them to his own device. This did not
happen, and no evidence before this Court demonstrates otherwise.

In the Motion to Suppress, Wife cites to the affidavit of her expert Steven Abrams. But
Mr. Abrams’ affidavit is full of lukewarm assertions and does not add to anything Wife already
presented in the Motion in Limine at the temporary hearing, which motion the family court
considered and denied.

Wife’s entire Motion is premised on the false conclusory assertion that

[Husband] installed software called Dr. Fone onto a MacBook used by [Wife],

which synced the software to all devices used by [Wife], including her iPhone and

her iPad in August and September 2022. Dr. Fone has the capabilities to allow

[Husband] to recover deleted electronic communications, from [Wife]’s Apple

devices as well as transfer, migrate, and store data from [Wife]’s electronic

devices to [Husband]’s electronic devices.
(Motion to Suppress, p. 2.).

Wife has produced no evidence of this assertion.

Husband admits using Dr. Fone — on one occasion for a matter of minutes — to transfer
music from the home MacBook to his personal iPhone but adamantly denies intercepting any of
Wife’s communications with Mr. Tagg. Husband detailed his use of Dr. Fone in his affidavit
submitted in support of his position on Wife’s Motion to Reconsider. (Affidavit attached as Ex.

A). Husband denies that he “propagated” or “pushed” Dr. Fone onto any of Wife’s electronic

devices.
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Wife has done nothing to contradict Husband’s admission of his very limited use of Dr.
Fone, an admission which provides a straightforward reason for the presence of Dr. Fone on his
device (and, via iCloud, on Ms. Lindley’s devices). The mere presence of Dr. Fone on any
device does not prove malicious action on Husband’s part.

As part of Mr. Abrams’ response to a subpoena issued by Husband, he produced some of
his communications with Wife’s counsel. (Communications attached as Ex. J). In these
communications, Wife’s counsel went so far as to instruct Mr. Abrams what his conclusion
should be in an email the day before he signed his affidavit supporting the Motion in Limine,
when she stated “I want to file a file a Motion to Reconsider, if | can, asking the court to exclude
the [Sexually Explicit Messages] because they were deleted, then uploaded by Dr.fone software
then deleted again and [Husband] was the administrator on that. So, the messages were
inappropriate[ly] obtained.” (Id.).

But nothing in Mr. Abrams’ affidavit or in the Motion to Suppress provides evidence of —
much less proves - that Husband intercepted Wife’s communications through
software/spyware/malware manipulation. Crucially, Mr. Abrams confirmed as much in an email
to Wife’s counsel the day he signed his affidavit in support of the Motion to Reconsider.

e Wife’s counsel asked if Mr. Abrams could “confirm [Husband] used Dr Fone to retrieve
deleted messages from Tagg”.
e Mr. Abrams responded in pertinent part as follows:
o “NO. | did not recover any data to show directly that Dr. Fone was used to
undelete material related to Tagg.”
o “[T]he log file I found was not for one of Sara’s devices, it was a different phone

in the log.”
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0 “So | have no direct evidence that Husband used Dr. Fone to access Tagg
material.”

0 “There is no evidence.” (emphasis added).

(1d.).

All of Mr. Abrams’ — and Wife’s — theories about Husband’s use of Dr. Fone are
speculation at best and misrepresentation at worst. There is no evidence that Husband used Dr.
Fone for any reason other than the very limited purpose for which he admits using it.

The only non-statutory authority Wife cites in support of her fanciful conclusions is an
Order of this Court in Fulmer v. Coggeshall.? But Fulmer involved one party’s absconding with
the Apple Watch of another party and using it to surreptitiously view text messages sent to and
from that party’s cell phone. That is not what happened here, and, as set forth more fully herein,
the procedural posture and the facts of this case are radically difference from those in Fulmer.

The utter lack of evidence of Husband’s collecting Wife’s electronic data was confirmed
by Husband’s forensic expert Derek Ellington’s Affidavit dated December 12, 2023 and
submitted in support of Husband’s position on Wife’s Motion to Reconsider. (Affidavit attached
as Ex. H). Mr. Ellington confirms that, “[i]n my review of [Husband’s] devices, | did not see
any evidence of [Wife’s] data having been collected by [Husband].” (Id., p. 1). Mr. Ellington
also states that “other than photographs of an iPad which | understand were part of materials
already submitted to the [Family] Court, I saw no trace of [Wife’s] data of any sort having been

intercepted or collected by [Husband].” (Id., p. 2). Mr. Ellington also provides critical context

2 It appears that the cited order is unpublished as it cannot be located through the South Carolina
Judicial Department website (https://www.sccourts.org/courtOrders/searchOrder.cfm) or on
Westlaw. Thus, Wife should not have cited this order in the Motion. Rule 268(d)(2), SCACR (*
... unpublished orders have no precedential value and should not be cited except in proceedings
in which they are directly involved.”) Husband responds to this citation of authority in the
abundance of caution, but maintains it is improper and should not be considered.
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and counterargument to the one-sided factual allegations made by Wife and Mr. Abrams in the
Motion to Suppress.

Mr. Ellington is in a better position than Mr. Abrams to know about the lack of any
evidence of wrongdoing by Husband because he actually examined Husband’s devices, unlike
Mr. Abrams, who only examined Wife’s devices. Mr. Ellington’s affidavit supports Husband’s
consistent position throughout this case regarding how and when he learned of and accessed the
Sexually Explicit Messages.

B. Wife’s claims that Husband unlawfully intercepted the Sexually Explicit
Messages by later photographing them are not cognizable under the Act.

Husband admits that he used his own cell phone to take photographs of the Sexually
Explicit Messages on a mutually accessible communal iPad after the messages were originally
sent. Wife correctly states in the Motion to Suppress that Husband “used his personal iPhone to
take pictures of Instagram direct messages between [Wife] and another individual appearing on
the screen of an iPad tablet.” (Motion to Suppress, pp. 3-4, § 10). This is not an illegal
interception. Accessing Instagram direct messages — or any other electronic communication —
after the fact is not a violation of the Act.

The Act applies only to the acquisition of the contents of electronic communications that
occur contemporaneous with their transmission and does not apply to the subsequent acquisition
of such communications while they are held in electronic storage. See State v. Guerrero-Flores,
402 S.C. 540, 534, 741 S.E.2d 577, 580 (Ct. App. 2013) (“[t]he [Act] is patterned after Title 111
of the Omnibus Crime Control and Safe Streets Act of 1968 (the ‘Federal Act’)” and explaining
that “federal cases analyzing comparable provisions of the Federal Act are persuasive in

interpreting provisions of the [Act]”); Fraser v. Nationwide Mut. Ins. Co., 352 F.3d 107, 113 (3d
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Cir. 2003) (“Every circuit court to have considered the matter has held that an ‘intercept’ under
the [Federal Act] must occur contemporaneously with transmission.”).

Husband has consistently maintained that he discovered the Sexually Explicit Messages
and other Instagram direct messages between Wife and Mr. Tagg in December 2022, days after
the damning conversation in question occurred on December 9, 2022. Husband has also
consistently maintained that he did not discover the Sexually Explicit Messages by using Dr.
Fone or any other software program, or by any real-time manipulation or interception of the
messages. Rather, he discovered the messages by picking up the non-password protected family
iPad and opening the Instagram app.

The Temporary Order confirms that “Husband took these pictures with his cell phone, i.e.
used one electronic device to manually photograph the screen of another electronic device.” (Ex.
F, p. 5). Further, “Wife does not deny the authenticity of the Sexually Explicit Messages or that
she sent and received the messages.” (Id.).

It is obvious from the photographs of the Sexually Explicit Messages submitted at the
temporary hearing that Husband was not taking the photographs in real time as Wife received
them from, and/or sent them to, Mr. Tagg. Take for instance the exemplary photograph included
in the Temporary Order, which is similar to the other photographs Husband took of Wife’s direct
messages. (Id., p. 6).

The bezel of the iPad is clearly visible, along with the date and time on the iPad screen
when Husband took the photograph (“10:33 AM Mon, Dec 12”). (Id.). It is also obvious that the
messages were sent days earlier. The messages are tagged with information like “WED 11:04
AM”, “THU 11:43 PM”, “FRI 8:25 AM”, and “FRI 11:15 AM”. (Id.). If Husband intercepted

the messages “in flight”, they would not bear time stamps from prior days. It is also obvious that
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Mr. Tagg was not active in the chat at the time Husband photographed the messages, as seen at
the top of the message thread under Mr. Tagg’s user name: “Active 56m ago”. (Id.). This does
not mean that the most recent message was 56 minutes ago, but it does mean Mr. Tagg was not
even using the messaging application and further confirms the messages could not have been
obtained in real time.

All of this evidence further confirms that Husband did not illegally intercept the Sexually
Explicit Messages.

C. Wife impliedly consented to Husband’s accessing the Sexually Explicit
Messages.

The Act makes it unlawful “for a person not acting under color of law to intercept a wire,
oral, or electronic communication . . . where one of the parties to the communication has given
prior consent to the interception.” S.C. Code § 17-30-30(C). The consent exception applies to
both express and implied consent. “Implied consent . . . is inferred from surrounding
circumstances indicating that the [party] knowingly agreed to the surveillance.” Berry v. Funk,
146 F.3d 1003, 1011 (D.C. Cir. 1998) (alteration in original) (internal quotation marks omitted)
(quoting Griggs-Ryan v. Smith, 904 F.2d 112, 117 (1st Cir. 1990).” Husband accessed the
Sexually Explicit Messages via a communal, non-passcode protected iPad. Wife had impliedly
consented to Husband’s accessing the iPad in question.

As set forth above, Husband testified in his affidavit submitted at the March 15, 2023
temporary hearing as to the circumstances under which he discovered the Sexually Explicit
Messages. (Ex. B). Husband testified that he “found explicit messages between [Wife] and [Mr.
Tagg] describing their sexual activity. | found these on the family iPad that [Wife] and | and the
children all used. The iPad did not have a passcode. [Wife] left the Instagram app open for me

(or our children, or anyone else who picked it up) to read.” (Id, p. 1).
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Therefore, as an additional basis for denying the Motion to Suppress, the Court should

find Wife impliedly consent to Husband’s accessing the non-password protected iPad.
Conclusion

Husband denies the allegations set forth in the Motion to Suppress and affirmatively
alleges the Motion is fatally deficient. Moreover, the Motion to Suppress is supported only by
speculative claims that are easily contradicted by the evidence, and by scant authority that (even
if it is appropriate to cite) is easily distinguished from the circumstances of this case.

This Court should dismiss or deny Wife’s Motion to Suppress. Husband reserves the
right to seek to supplement the record and/or the bases for this Return should additional evidence
or arguments arise during the pendency of the Court’s adjudication of the Motion to Suppress.

As set forth in the Proof of Service being filed concurrently herewith, the undersigned

certifies that he has, by copy of this Return, notified Wife’s counsel of the filing of this Return.

HAYNSWORTH SINKLER BOYD, P.A.

By:_s/Jordan W. Peeler
Reid T. Sherard, SC Bar No. 72536
rsherard@hsblawfirm.com
Jordan W. Peeler, SC Bar No. 102558
jpeeler@hsblawfirm.com
Carlisle B. Allen, SC Bar No. 104605
callen@hsblawfirm.com
One N. Main Street, 2" Floor
Greenville, South Carolina 29601
(864) 240-3278

Attorneys for Husband

Greenville, South Carolina
January 4, 2023
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Rochelle Y. Conits, Family Court Judge
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Case No. 2023-DR-23-0198

Jeffrey Ellicott Lindley............ccoooiiii i, Respondent,

Sara Elizabeth Lindley............ooooiiii Petitioner.
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I, the undersigned attorney of the law offices of Haynsworth Sinkler Boyd, P.A., attorneys
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Document(s): Return to Petitioner’s Motion to Suppress Evidence

Counsel Served: E. Kimberly Berry
Mooneyham Berry, LLC
Post Office Box 8359
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Counsel for Petitioner

[signature of counsel follows]
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Greenville, South Carolina
January 4, 2024

By:

HAYNSWORTH SINKLER BOYD, P.A.

S/ICARLISLE B. ALLEN

Reid T. Sherard, SC Bar No. 72536
E-mail: rsherard@hsblawfirm.com
Jordan W. Peeler, SC Bar No. 102558
E-mail: jpeeler@hsblawfirm.com
Carlisle B. Allen, SC Bar No. 104605
E-mail: callen@hsblawfirm.com
ONE North Main Street, 2nd Floor
P.O. Box 2048 (29602)

Greenville, SC 29601

(864) 240-3278
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Allen, Carlisle

From: Allen, Carlisle

Sent: Thursday, January 4, 2024 6:20 PM

To: Kim Berry

Cc: Sherard, Reid; Peeler, Jordan; Rhymer, Ann; Johnson, Katie; 'Larissa Lopez'

Subject: Lindley v. Lindley (Case No. 2023-001918) - Service Email 1 of 2 - Respondent's Return
of Petitioner's Motion to Suppress Evidence

Attachments: Respondent's Return to Petitioner's Motion to Suppress and Proof of Service.pdf; Exhibit
A - E.pdf

Kim,

Please see attached Respondent’s Return to Petitioner’s Motion to Suppress Evidence with Proof of Service and
supporting exhibits.

This email constitutes service pursuant to Supreme Court Order No. 2022-05-06-03, and it will be sent in two parts due
to the size of the attachments.

Thank you,

HAYNSWORTH
SINKLER BOYD

Carlisle Allen | Attorney
Direct 843.720.4451 | CAllen@hsblawfirm.com

Haynsworth Sinkler Boyd, P.A.
134 Meeting Street, 3rd Floor | Charleston, SC 29401
Main 843.722.3366 | Fax 843.722.2266





Allen, Carlisle

From: Allen, Carlisle

Sent: Thursday, January 4, 2024 6:21 PM

To: Kim Berry

Cc: Sherard, Reid; Peeler, Jordan; Rhymer, Ann; Johnson, Katie; 'Larissa Lopez'

Subject: Lindley v. Lindley (Case No. 2023-001918) - Service Email 2 of 2 - Respondent's Return
of Petitioner's Motion to Suppress Evidence

Attachments: Exhibits F -J.pdf

Kim,

Please see attached Respondent’s Return to Petitioner’s Motion to Suppress Evidence with Proof of Service and
supporting exhibits.

This email constitutes service pursuant to Supreme Court Order No. 2022-05-06-03, and it will be sent in two parts due
to the size of the attachments.

Thank you,

HAYNSWORTH
SINKLER BOYD

Carlisle Allen | Attorney
Direct 843.720.4451 | CAllen@hsblawfirm.com

Haynsworth Sinkler Boyd, P.A.
134 Meeting Street, 3rd Floor | Charleston, SC 29401
Main 843.722.3366 | Fax 843.722.2266






Exhibit A (Affidavit of Jeff Lindley Dated December 12, 2023)

























Exhibit B (Affidavit of Jeff Lindley Dated March 15, 2023)





STATE OF SOUTH CAROLINA )
) AFFIDAVIT OF JEFF LINDLEY

COUNTY OF GREENVILLE )

PERSONALLY APPEARED before me, Jeff Lindley, who being duly sworn and upon

penalty of perjury, states the following is true and correct.
SUMMARY

My wife Sara broke up our marriage by engaging in a sexual relationship with a man named
George Tagg, and she is adding insult to injury by now denying it even after initially admitting her
guilt when I confronted her. Sara’s focus is now on saving face and maintaining her reputation
rather than taking responsibility and moving forward. She has even resorted to lying in this case.

Unlike Sara’s selfish self-preservation mode, over the past two months I have done
everything in my power to focus on and provide as much normalcy, stability, and positivity as
possible to our daughter Ella, who turned 16 in January, and our son Jack, who turned 12 in
December. Sara has been minimizing my time with our children even though I have always been
heavily involved in their lives. I am trying to be the hands-on father I have always been and see
them as often as I can. I should continue to be involved in their lives. We need to sell certain assets,
I need to continue to have access to the home equity line to be able to meet our obligations, and
there are other important financial matters that need attention (for example, $87,825 in taxes owed
in 30 days, and Sara is now refusing to sign).

Sara filed a late motion asking for alimony at this hearing but she is not entitled to it.

SARA’S ADULTERY

We are here for one reason — Sara broke our marital vows by cheating on me with George
Tagg. George and Sara both grew up in Memphis and connected last year at an out of town
wedding that neither of their spouses attended.

In December 2022 I found explicit messages between Sara and George describing their
sexual activity. I found these on the family iPad that Sara and I and the children all used. The iPad
did not have a passcode. Sara left the Instagram app open for me (or our children, or anyone else
who picked it up) to read. I did not install spyware or take any illegal action on this iPad or any
other device used by Sara. As can be seen below, I took photos of the messages between them.

Sara’s Adultery with her paramour George Tagg

On December 9, 2022, Sara and George continued their existing messages on Instagram.























































We specifically asked about this use of hallucinogens and psychadelics in our discovery
request. Sara lied in her response when she said “No.” She cannot be trusted.
MY RELATIONSHIP WITH THE CHILDREN

Ella and Jack are and always have been my top priority. They are my entire world. I know

they need to be with me as much as they can be, and vice versa.

Before Separation

Before Sara’s behavior caused us to separate, I got up between 6:30 and 6:45 a.m. Over
the past year or so, Sara was not getting up in the morning to help with Ella and Jack. I got them
fed and their lunches made. I drove Jack to school every day I was in town. Ella began driving in
April 2022 so she drives herself to school. Before Ella started driving herself to cheerleading
practice, I frequently picked her up. Sara usually handled school pick up duty, but I helped out
from time to time. I usually worked from 8:00 a.m. until 6:00 p.m. I would call Sara to see if |
needed to pick up dinner or make it. Sara rarely cooked but would sometimes pick up something
premade for us to eat as a family.

After Separation

Sara has been inconsistent in how much time she allows me with the children. I try not to
push too much until we have a schedule in place because I do not want to upset or unnecessarily
involve Ella and Jack. I saw the children often in the days immediately following our separation.
I picked Jack up for school every day the following week. I took Jack to dinner following our
midweek workouts. I took Ella to her boyfriend’s basketball games, usually once during the week
and again on the weekend.

Eventually Sara said I could take Jack to midweek workouts and dinner afterwards, and
that I could take him to school on Tuesdays and Thursdays, which I did for a couple weeks.

I had my new house ready for the children to stay with me the last weekend in February.
But Sara only allowed them to come that Saturday night. Jack expressed that he wanted to spend
the next weekend with me. Sara later told him he couldn’t sleep at my house every weekend and
that he would have to get used to every other weekend. For a time she restricted his iPad use,
which is his only means of communicating directly with me.

Since Ella is 16 she usually comes and goes more freely. She has stopped by for dinner,

and we’ve gone out to dinner a few times.
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OUR FINANCES

My Income

I work in sales for ZScaler, an IT cloud security company. I have worked in sales in the
[T/tech sector for many years. By its nature IT sales involves a great deal of variability in income
from month to month, and from year to year. This has always been true, and Sara is fully aware of
it. I normally earn more in the third and fourth quarters of our fiscal year (which ends in July).

We use what are called on-target earnings (OTEs). OTEs include a guaranteed base salary
as well as commission and other performance variable components. I also receive restricted stock
units (RSUs). RSUs vest over a period of four years and can be used to make up for deficient sales.
Sometimes they are additive income, like this past year. Sometimes they are not, like in 2021 when
I received virtually no RSU income. If I switch employers like I did in 2018, 2019, and 2021, any
unvested RSUs stay with my former employer. When [ start a new position, I begin at the bottom
(sales representative) each time.

In the past months, I have not been able to make as many sales. I typically have long periods
where my income only consists of salary and maybe some small commissions. My earnings come
in peaks and troughs. A summary of my income for the past four years is below.

I am the senior director of my division. I have been responsible for presiding over a recent
large-scale reorganization which has seen my division go from 22 individuals to 12 in just the last
two months (a 45% reduction). As a company, we are not planning any additional cuts, but future

performance hinges on increased sales. Nothing is guaranteed.

2019 2020 2021 2022

Salary 153,593.50 261.000.00 301,000.29 214.375.05
Total Salary: 153,593.50 261,000.00 361,000.29 214,375,058

Commissions 0.00 140,385 41,886.07 440.811.76

Bonus 0.00 56,250.00 67,500.00 0.00

Combination - C issions/Bonus 153.593.50 0.00 314,746.08 0.00
‘Total (Commissions, Bonus): 153,593.50 196,635.71 424,132.15 440,811.76

Stock 0.00 15,833.79 92,583.35 308.610.70
Total Stock: 0.00 15,833.79 92,583.35 308,610.70

Other 0.00 325225 159.21 424,56

Award Trip camed - nonrecurring 0.00 0.00 0.00 10,203.72
Total Other: 0.00 3,252.25 159.21 10,628.28
Total Combined Income: 307,187.60 476,721.7% 817,875.00 974,425.79

* Approximate breakdown for salary and commissions/bonus

My total compensation in 2019 ($307,187) and 2020 ($476,722) were not nearly as good
as 2021 ($817,875) and 2022 ($974,426). By all indications I have seen so far, I expect 2023 to

be back on the lower end of this range.
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misplaced, misspent, or misrepresented any marital assets either before or after our separation.
Sara was notified in advance about the increased credit line and the children’s trusts, and all of this
started well before I learned of her affair.

Continued access to the HELOC is critical to maintaining our family’s financial stability.
I have completed our 2022 federal and state tax returns. We owe $87,825 for our federal return

(due next month, on April 15) and will get an anticipated $6,000 refund from our state return.

1 1040V N 0 1 R

W Go to www.rsgowPayments for payrent options and Infermation. 2022
1 Your soclel mmther (SSN) 2 Hajitrtm SN eomaeod | 3 Ameunt o
mmuﬁmnmwm anyor RAm %’f o
g_____ L e 7,828
4 Your frst namo #nd middle intial Lt name

g JEFFREY E LINDLEY

B | & Jot reaem, spceo's frat nams and midde Intial rpvrpv—

E| SamA N LINDLEY
|3 SEMINOLE DRIVE
Foreign coundry nomo

For Prperwork Reduction Act Kotfco, tnstructions.,
o Lindley v. t.ind.I'te‘s‘)}mr o

Supplemental Documents

MB00209

Sara knows of this joint tax liability and is now refusing to sign.

I do not have sufficient funds available other than the HELOC to pay our tax liability. I
need to continue to utilize the same financial planning strategy I have used our entire marriage
during the pendency of this case. This benefits Sara as much as anyone else.

I have also been forced to spend over $13,000 out of pocket to set up my new residence.
This includes furniture, towels, sheets, kitchen utensils, plates, pots and pans, and setting up the
children’s rooms. Much of this expense could have been avoided if Sara had allowed me to take
excess furniture, beds, rugs, and other items from the marital residence. She refused.

Other Asset’s

We have assets which can be sold to generate income:

e The Marital Residence. 1 approached Sara about listing the Seminole Drive
home so we can divide the assets. We even had Blair Miller with Wilson
Associates come out and meet with us. So far, Sara is refusing to cooperate in
listing the house. I believe we could list it between $2.7 and $2.8 million.

e Our lake lot on Lake Keowee in Seneca.

e Our 2022 MasterCraft boat.

We also own the condo in Memphis where Sara’s mother lives. Sara may want this asset

as part of equitable apportionment.
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Exhibit C (Motion in Limine Filed By Sara Lindley)



















































































































Exhibit D (Portions of Temporary Hearing Transcript)
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STATE OF SOUTH CAROLINA

COUNTY OF GREENVILLE

Jeffrey Ellicott Lindley,

Plaintiff,

Sara Elizabeth Lindley,

Defendant.

BEZFORE:

)
)
)

)
)
)
)
)
)
)
)

IN FAMILY COURT

TRANSCRIPT OF RECORD
2023-DR-23-0198

March 15, 2023
Greenville, South Carolina

HONORABLE ROCHELLE Y. CONITS, JUDGE

A PPEARANTCE S:

REID T. SHERARD, ESQUIRE
Attorney for the Plaintiff

E. KIMBERLY BERRY, ESQUIRE
Attorney for the Defendant

Margaret A. Woods
Family Court Reporter
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reduction.

THE COURT:

MS. BERRY:

correct on that.

up ---—

THE COURT:

MS. BERRY:

True?
Yes, and, Your Honor, that's true, that's

I have a, uh, motion in limine handin'

'kay.

-—-- with regard some a the materials in the

husband's affidavit.

THE COURT:

MS. BERRY:

in his affidavit

THE COURT:

MS. BERRY:

'kay.

We believe that some a the materials he has
violate the wire tapping statute, --—-

Okay.

-——- specifically there are, there are text

messages and direct messaging that were taken from my client's

phone without her permission.

THE COURT:

MS. BERRY:

THE COURT:

MS. BERRY:

A -- messages between she and a third party?
Yes.
Okay.

Uh, he did not have permission to access the

phone, he certainly did not have permission, even if he's

gonna argue he owns the phone 'cause it's his cell phone

account, the the

believe, federal

law is pretty clear in this respect I

law as well as our state law, and I've given

the Court a copy of the case ---

THE COURT:

Okay.
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MS. BERRY: --- of Fulmer vs., I don't know how you s --
it might be Buckhannon (phonetic) and it says in there, um,
this i1is a lot like this case, there was one device, that
device was syncing up with other devices, one party started
getting text messages from the device they had, uh, and the
Court found that even if you have what you call implicit
permission by virtue of, you know, the pin code or you own the
phone you still have to show that you had permission to access
the messages, he's never had permission to access messages, he
certainly never had permission to go into her Instagram
account or other accounts and we've got in our packet, Your
Honor, um, where somebody has downloaded on her phone spyware
in August, September, um, it's called Dr.Fone, it's F-0O-N-E,
and it retrieves deleted data, it transports data, it shares
data with other devices, um, my client did not load those on
her phone, uh, and it -- you -- it's in there, he he is usin'’
this to support his allegation my client's committed adultery
and that the Court should deny her alimony, um, and so
obviously we believe that this information violates the, that
they call it the "Act" but the, and I've given a court the
copy of the statute as well, it's the Interception of wire,

electronic, and oral communications, Section 17-30-10, et

THE COURT: Okay.
MS. BERRY: --- uh, we believe that that, those messages
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CERTIFICATE OF REPORTER

I, Margaret A. Woods, Court Reporter in and for the State
of South Carolina at Large, hereby certify that I reported the
preceding case on March 15, 2023 at the time and place
heretofore set forth; and that the foregoing pages numbered
from 2 through 40, inclusive, constitute a true and accurate
transcription of my stenographic notes of the said proceeding.

I further certify that I am neither attorney nor counsel
for, nor related to or employed by any of the parties
connected to the action, nor am I financially interested in
the action.

April 5, 2021

Margaret A. Woods, Court Reporter

in and for the State of South Carolina at Large.
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Exhibit E (Synopsis For Temporary Hearing)
















