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BY THE COURT 

JUNE 11, 2018 1 

 MS. ANDREW:  May it please the Court, Your Honor.  This 2 

is State of South Carolina, County of Horry versus William 3 

Howard Funderburke, Jr.  I believe this is Number 10 on the 4 

trial roster for this term. 5 

 THE COURT:  All right. 6 

 MS. ANDREW:  I may be mistaken about the number.  The 7 

indictments on the trial roster are for criminal sexual 8 

conduct with a minor in the second degree, which is true-9 

billed indictment 2017-GS-26-03592.  And for criminal sexual 10 

conduct with a minor in the third degree, which is true-billed 11 

indictment 2018-GS-26-01659.  The state has reached an 12 

agreement with the defendant.  He is going to plead guilty 13 

under North Carolina v. Alford to a different charge.  It 14 

carries less time than the charges for which he was on the 15 

trial roster.  That charge is criminal solicitation of a 16 

minor.  It's going to be waiver of indictment number 2018-GS-17 

26-03814.  He's doing that without recommendation from the 18 

state.   19 

 The victim is present and would like to speak. 20 

 THE COURT:  All right.   21 

     WILLIAM HOWARD FUNDERBURKE, JR., 22 

HAVING BEEN DULY SWORN, TESTIFIED AS FOLLOWS:  23 

BY THE COURT: 24 

 THE COURT:  All right, Mr. Stanko, you represent William 25 
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BY THE COURT 

Howard Funderburke, Jr. on the charge of criminal solicitation 1 

of a minor? 2 

 MR. STANKO:  I do, Your Honor.  3 

 THE COURT:  Have you discussed with your client the 4 

charge against him, his rights as a defendant and the 5 

consequences of being convicted of this crime? 6 

 MR. STANKO:  I have, sir. 7 

 THE COURT:  In your opinion, does your client understand 8 

the charge against him, his rights as a defendant and the 9 

consequences of being convicted of this crime? 10 

 MR. STANKO:  He does, Your Honor.  11 

 THE COURT:  And does he wish to plead guilty or not 12 

guilty? 13 

 MR. STANKO:  Guilty, sir. 14 

 THE COURT:  Do you agree with his decision to plead 15 

guilty to this charge? 16 

 MR. STANKO:  I do, sir. 17 

 THE COURT:  Based upon the information you have, if this 18 

case proceeded to trial, do you feel that the state could 19 

prove your client's guilt beyond a reasonable doubt? 20 

 MR. STANKO:  I believe they could, sir. 21 

 THE COURT:  Has your client received a competency 22 

evaluation? 23 

 MR. STANKO:  He has not, but I do not believe one is 24 

necessary.  25 
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BY THE COURT 

 THE COURT:  All right.   1 

 Sir, your name is William Howard Funderburke, Jr.? 2 

 MR. FUNDERBURKE:  Yes, Your Honor.  3 

 THE COURT:  All right.  Mr. Funderburke, you have been 4 

charged with criminal solicitation of a minor and, according 5 

to your attorney, you wish to plead guilty pursuant to the 6 

Supreme Court case of Alford v. North Carolina, though it's 7 

commonly referred to as an Alford plea; is that correct? 8 

 MR. FUNDERBURKE:  That is correct, Your Honor.  9 

 THE COURT:  All right.  Before I can accept your guilty 10 

plea, I've got to go over some questions with you to be sure 11 

that you understand the charge against you, that you 12 

understand your rights as a defendant, that you understand the 13 

consequences of pleading guilty, and I must be sure you're 14 

pleading guilty voluntarily.   15 

 During the past 72 hours, have you taken any medication, 16 

consumed any alcohol or drugs or been under any influence that 17 

would affect your ability to know why you're here? 18 

 MR. FUNDERBURKE:  No, Your Honor.  19 

 THE COURT:  Do you understand why you're here today? 20 

 MR. FUNDERBURKE:  Yes, Your Honor.  21 

 THE COURT:  Is there anything about this hearing that you 22 

want to ask your lawyer or ask me before we proceed? 23 

 MR. FUNDERBURKE:  No, Your Honor.  24 

 THE COURT:  All right.  Now, there are two ways in which 25 

5



State v. Funderburke - 2018-GS-26-03814  6 

BY THE COURT 

you can plead guilty to a crime.  Number one is under an 1 

admission that you committed the crime.  The second guilty 2 

plea is a plea pursuant to the Supreme Court case of Alford v. 3 

North Carolina, or what's commonly referred to as Alford plea.  4 

Now, under an Alford plea, you are still admitting that you 5 

broke the law.  However, you're doing so not necessarily 6 

because you admit that you committed a crime, but because 7 

you're accepting a concession made by the state.  And in this 8 

case, I understand that rather than going to trial on criminal 9 

sexual conduct with a minor in the second degree and criminal 10 

sexual conduct with a minor in the third degree you're 11 

accepting the state's concession to let you plead guilty to 12 

solicitation of a minor and pleading guilty for that reason; 13 

is that correct? 14 

 MR. FUNDERBURKE:  That's correct, Your Honor.  15 

 THE COURT:  All right.  Now, you understand that legally 16 

there is no distinction between an Alford plea and an 17 

admission of guilt.  You're gonna be subject to the same 18 

sentence, you're gonna have the same record, you're gonna be 19 

subject to the same conditions as though you were pleading 20 

guilty under an admission you committed the crime; do you 21 

understand that? 22 

 MR. FUNDERBURKE:  I understand, Your Honor.  23 

 THE COURT:  And knowing that, do you still wish to plead 24 

guilty? 25 
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BY THE COURT 

 MR. FUNDERBURKE:  Yes, sir.  1 

 THE COURT:  All right.  Now, one of your rights as a 2 

defendant is that you cannot be prosecuted for any crime 3 

unless and until you're indicted by the grand jury.  What that 4 

means is when you're charged with a crime, the state has an 5 

obligation to present your case to a Grand Jury for review.  6 

The Grand Jury reviews your case to determine whether or not 7 

there's any evidence to indicate you committed the crime.  If 8 

the Grand Jury finds there is evidence you committed the 9 

crime, the Grand Jury would indict you and the state could go 10 

to court and prosecute you on the charge.  On the other hand, 11 

if the Grand Jury found that there was no evidence against you 12 

or that the evidence against you did not support the charge, 13 

then the Grand Jury would not indict you and the state could 14 

not prosecute you.  At this point in time, you have not been 15 

indicted by the Grand Jury on this charge.  Therefore, on this 16 

charge, the state could not prosecute you at this time and I 17 

could not accept your guilty plea unless you waive presentment 18 

to the Grand Jury.  Waiving presentment to the Grand Jury 19 

means that you are relieving the state from its obligation to 20 

have the Grand Jury review your case and indict you before 21 

they prosecute you.  Do you understand that? 22 

 MR. FUNDERBURKE:  I do, Your Honor.  23 

 THE COURT:  And do you waive presentment to the Grand 24 

Jury on this charge so that you can plead guilty to this 25 
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BY THE COURT 

charge? 1 

 MR. FUNDERBURKE:  I do, Your Honor.  2 

 THE COURT:  All right.  Even though you waive presentment 3 

to the Grand Jury, under the Constitution of the United 4 

States, you're presumed innocent of this crime and you have 5 

the right to have your guilt or innocence determined by a jury 6 

trial of your peers.  The state bears the burden of proving 7 

your guilt beyond a reasonable doubt.  You do not have to 8 

prove your innocence and you cannot be compelled to testify 9 

against yourself.  You also have the right to confront and 10 

cross examine anybody who testifies against you.  If you 11 

choose, you can present a defense to this charge, but when you 12 

plead guilty you give up all of those rights.  Do you 13 

understand that? 14 

 MR. FUNDERBURKE:  I do, Your Honor.  15 

 THE COURT:  And do you want to give up those rights and 16 

plead guilty to this charge? 17 

 MR. FUNDERBURKE:  Yes, Your Honor.  18 

 THE COURT:  All right.  You understand for this crime I 19 

can send you to prison for 10 years and fine you $5,000; do 20 

you understand that? 21 

 MR. FUNDERBURKE:  I do, Your Honor.  22 

 THE COURT:  Do you also understand that you could be 23 

required to register as a sex offender for the rest of your 24 

life? 25 
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BY THE COURT 

 MR. FUNDERBURKE:  Yes, sir.  1 

 THE COURT:  And do you also understand that this is 2 

classified as a sexually violent crime, which means that the 3 

attorney general's office could bring a civil action against 4 

you to determine whether or not you are a sexually violent 5 

predator and, if in a civil action you were deemed to be a 6 

sexually violent predator, then you could be committed to the 7 

South Carolina Department of Mental Health for an indefinite 8 

period of time up to the rest of your life for treatment for 9 

that condition; do you understand that? 10 

 MR. FUNDERBURKE:  I do, Your Honor.  11 

 THE COURT:  Knowing your rights as a defendant, knowing 12 

the maximum sentence you could receive, knowing that you could 13 

be required to register as a sex offender and knowing that you 14 

were subject to being committed to the Department of Mental 15 

Health as a sexually violent predator, do you wish to plead 16 

guilty or not guilty to criminal solicitation of a minor? 17 

 MR. FUNDERBURKE:  I'll plead guilty, Your Honor.  18 

 THE COURT:  Has anybody promised you anything or 19 

threatened you in any way to get you to plead guilty? 20 

 MR. FUNDERBURKE:  No, sir.  21 

 THE COURT:  Are you pleading guilty voluntarily? 22 

 MR. FUNDERBURKE:  I am, sir. 23 

 THE COURT:  Are you satisfied with your lawyer? 24 

 MR. FUNDERBURKE:  Yes, I am, sir. 25 

9
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BY THE COURT 

 THE COURT:  Are you pleading guilty to this crime because 1 

you'd rather plead guilty to this crime than go to trial on 2 

criminal sexual conduct with a minor in the second degree and 3 

criminal sexual conduct with a minor in the third degree? 4 

 MR. FUNDERBURKE:  Yes, Your Honor.  5 

 THE COURT:  All right.  I need you to listen carefully 6 

while the solicitor gives me the facts of your case.  Okay? 7 

 All right? 8 

 MS. ANDREW:  Your Honor, the victim is sitting behind me.  9 

She's now 32 years old.  Mr. Funderburke was married to her 10 

mother; he was her stepfather.  Between the dates of August 11 

8th, 1999 and August 7th, 2002, when the victim was then 12 

between the ages of 13 and 16 years old, the defendant 13 

committed a sexual battery or attempted to commit a sexual 14 

battery by performing oral sex on the victim and digitally 15 

penetrating her vagina.  He made a post-Miranda statement to 16 

the police where he admitted to offering to perform oral sex 17 

on the victim who was then 15 years old.  So, therefore, it's 18 

solicitation or an attempt to commit a CSC on a minor, Your 19 

Honor.  20 

 THE COURT:  All right.  All right, Mr. Funderburke, did 21 

you understand what the allegations are against you? 22 

 MR. FUNDERBURKE:  I do, sir. 23 

 THE COURT:  All right.  Those are the facts that you are 24 

pleading guilty to? 25 
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BY THE COURT 

 MR. STANKO:  Your Honor, this was a -- this is an Alford 1 

plea. 2 

 THE COURT:  I know, but he's still got to plead guilty to 3 

the facts. 4 

 MR. STANKO:  Yes, sir, absolutely. 5 

 THE COURT:  I mean, I understand you still have to admit 6 

even though it's an Alford plea.  Now, the reason you're 7 

admitting it is to avoid prosecution for the criminal sexual 8 

conduct with a minor in the second degree and criminal sexual 9 

conduct with a minor in the third degree. 10 

 MR. STANKO:  Correct, sir. 11 

 THE COURT:  But you still have to plead guilty to the set 12 

of facts that constitute breaking the law.   13 

 Do you understand that? 14 

 MR. FUNDERBURKE:  Yes, sir.  15 

 THE COURT:  And that's why I asked, rather than did you 16 

commit these acts, are those the facts that you're pleading 17 

guilty to? 18 

 MR. FUNDERBURKE:  Yes, Your Honor.   19 

 THE COURT:  All right.  20 

 All right, Mr. Stanko, anything in mitigation? 21 

 MR. STANKO:  Yes, Your Honor.  Mr. Funderburke is 61 22 

years old.  He is married.  He has three children, all of whom 23 

are already grown.  They are between the ages of 34, 28, and 24 

21.  Prior to all of this and even up to today, he's been 25 
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BY THE COURT 

working at a Christian radio station.  He is their general 1 

manager.  He tells me that his bosses there at the radio 2 

station are fully aware of this situation and are hoping that 3 

he is able to continue working for them.  He said they're 4 

keeping the job open for him.   5 

 Your Honor, way back 1974-1977, Mr. Funderburke served 6 

his country, he was in the U.S. Army for those three years.  7 

What's important about this case, it's -- all of this happened 8 

1999-2002, up to 16 years ago.  Prior to that and since then, 9 

Mr. Funderburke has never been arrested, never been in any 10 

trouble before.  Your Honor, what we are asking for in his 11 

case, based upon his situation, his record, his age, we're 12 

asking Your Honor to strongly consider a probationary sentence 13 

for him.   14 

 Additionally, Your Honor, Mr. Funderburke has told me 15 

that he would like to address the Court at the appropriate 16 

time. 17 

 THE COURT:  Okay.  Mr. Funderburke, I'll hear from you or 18 

anybody that wants to speak on your behalf, anything you want 19 

to say. 20 

 MR. FUNDERBURKE:  I first wanted to apologize and tell 21 

the victim how sorry I am that all this happened.  From my 22 

heart of hearts, sincerely and humbly, I apologize for the 23 

pain this has caused.  And I pray some day you could forgive 24 

me.   25 
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BY THE COURT 

 To the Court, Your Honor, I would like to apologize as 1 

well.   2 

 THE COURT:  All right.  3 

 MR. FUNDERBURKE:  I have been a -- if I had been a better 4 

man who made better choices and not stupid choices, we 5 

wouldn't be here today.   6 

 THE COURT:  All right.  Thank you, sir. 7 

 Does the victims wish to say anything? 8 

 MS. ANDREW:  They do, Your Honor.  9 

 THE COURT:  All right.  They need to come forward to the 10 

podium and give the court reporter their name. 11 

 Ma'am, your name? 12 

 MS. HERSHEY:  My name is Tristan Hershey, H-E-R-S-H-E-Y. 13 

 THE COURT:  All right, Ms. Hershey, what would you like 14 

to say? 15 

 MS. HERSHEY:  For nearly 20 years I have lived with the 16 

abuse, shame, and fear installed in me by the person that I 17 

was taught to believe was my father.  I tried to separate the 18 

man he presented to everyone and the molester that would force 19 

and coerce me to be an object for his sick desires of a child.  20 

But there is no separation, there was not two people.  This 21 

person who forced me to be afraid of speaking up told me it 22 

was a secret and a special relationship and that no one would 23 

believe me, that I would destroy my family when in fact he was 24 

destroying me.  I have spent countless of days and nights 25 
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worried, afraid, blaming myself.  I would block it out and 1 

bury it deep inside until he would come and victimize me 2 

again.  Trying to convince myself that as long as the 3 

attention was on me, I could save my sister, others, even my 4 

daughters.  I am still discovering the damage that was done to 5 

me, how it had impact my choices, how it had tainted my 6 

friendships, it affected my ability to trust.  The impact this 7 

has had on my physical and mental health are great.  Even 8 

though we were finally at a point where I believe that he'll 9 

never do this to me again and my family is safe, the damage is 10 

done to me, and will involve a lifetime of healing.  But not 11 

only has this impacted me, it has impacted my entire family 12 

down to its core.  The betrayal shown by this man, the 13 

betrayal who is to all who trusted him.  I am grateful for my 14 

husband who took all of this heartbreaking information in 15 

without wavering and at the same time holding me up when I 16 

felt like I was drowning.  A man that stayed by my side the 17 

entire time and has shown me true love and kindness.  And to 18 

my children who have had to -- a lot of things explained to 19 

them that they shouldn't have known or worried about.  He 20 

deserves to be in prison.  He admitted he was a monster and 21 

could not control himself in a recorded conversation with 22 

myself and the police.  He told me I could set rules regarding 23 

this time spent around my three daughters.  One of which is 24 

the age he started to molest me.  These types of statements 25 
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are not made from someone that could be trusted amongst those 1 

weaker and vulnerable children.  If he isn't off the street -- 2 

if he wasn't off the streets and in prison, I would fear for 3 

my children, nieces, cousins, and any other children that 4 

would -- that he could manipulate and get close with.  I have 5 

endured this for nearly 20 years.  In the years to come, my 6 

family and myself need to heal and rebuild and move to a 7 

better life, a life that we can achieve knowing that he isn't 8 

around the corner. 9 

 Thank you.  10 

 THE COURT:  Thank you. 11 

 Anyone else? 12 

 MS. ANDREW:  Your Honor, I'd just like to say that the 13 

reason for this plea agreement, the state took into account 14 

the defendant's age and sparing the victim having a trial, but 15 

we are asking for the maximum on the --- 16 

 THE COURT:  Well, I thought you said no recommendation. 17 

 MS. ANDREW:  Oh, I'm sorry; I'm sorry, Your Honor.  I'm 18 

not really -- there's no recommendation but even when I don't 19 

recommend, I typically still ask for --- 20 

 THE COURT:  That's a recommendation.  Are you giving a 21 

recommendation, I mean, I --- 22 

 MS. ANDREW:  I won't give a recommendation because I said 23 

I wouldn't. 24 

 THE COURT:  Okay.25 
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SENTENCE OF THE COURT 

 MS. ANDREW:  Sorry.  I wasn't trying to --- 1 

 THE COURT:  All right.  Prior record? 2 

 MS. ANDREW:  Your Honor, the defendant has no prior 3 

record. 4 

 THE COURT:  All right.   5 

SENTENCE OF THE COURT: 6 

 THE COURT:  All right, Mr. Funderburke, I will accept 7 

your guilty plea.  I find it is made knowingly, voluntarily, 8 

fully advised of your rights as a defendant, the nature of the 9 

charge against you, and the consequences of your guilty plea.  10 

I also find that there is a factual basis to support the 11 

charge against you.   12 

 Sentence of the Court is that you be confined to the 13 

State Department of Corrections for eight years, provided upon 14 

the service of two years, the balance to be suspended and 15 

you'll be placed on probation for five years.  Special terms 16 

of probation are you are to have no contact with the victim, 17 

directly or indirectly.  You're to pay a $40 application fee 18 

for applying for the services of a public defender if you have 19 

not already done so.  You're to be required to the clerk of 20 

court $500 for Mr. Stanko's services as your attorney in this 21 

case.  You'll receive credit for time served thus far.  You 22 

will be required to register as a sex offender upon your 23 

release for incarceration. 24 

 All right?  25 
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SENTENCE OF THE COURT 

 MR. STANKO:  Thank you, Your Honor.  1 

 THE COURT:  Thank you.  2 

ADJOURNED. 3 

 4 
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CERTIFICATE OF COURT REPORTER 
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 2 

 I, the undersigned, Kay H. Richardson, Official Court 3 
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September 6, 2022 

P-R-O-C-E-E-D-I-N-G-S

MS. MARTO:  Good morning, Your Honor. 

THE COURT:  Good morning. 

MS. MARTO:  May it please the Court?  We are here

today in the case of William Funderburke versus the State of

South Carolina, Docket Number 2019-CP-26-01664.  My name is

Chelsey Marto and on behalf of the Respondent, Mr. James Falk

represents the Applicant in this matter.  During its June, 2018

term, the Horry Grand Jury indicted him for criminal

solicitation of a minor.  He was represented by Mr. James

Stanko and Leigh Andrew prosecuted the case.  On June 11, 2018

he appeared before the Honorable Judge Culbertson and entered

an Alford Plea.  With that negotiation and recommendation he

was sentenced to eight years provided that upon service of two

years the balance would be suspended with probation for five.

He did not pursue a direct appeal.  His application was filed

March 18, 2019, a return filed June 25, 2019, and then amended

July 14, 2022.  With that, I'll turn it over to Mr. Falk.

MR. FALK:  Your Honor, at this time we are prepared

to go forward.  We're prepared to call our first witness at

that Court's convenience.

THE COURT:  Mr. Funderburke, if I can just address

you for a moment, sir. 
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THE APPLICANT:  Yes, ma'am.

THE COURT:  Just so that I can make sure that you

understand the consequences of going forward with your

application today, do you understand this action I have on of

two things that I can do.  I can grant your PCR or I can deny

your PCR.  If I deny your PCR it just means that the sentence

continues to be carried out.  I understand in your case that

you received a sentence of eight years provided upon service of

two years, the balance would be suspended with probation for

five years.  I understand that you're still required to

register, and that's an indefinite period of time, is my

understanding.

THE APPLICANT:  Yes, ma'am. 

THE COURT:  If I grant your PCR it means as if your

guilty plea never took place, so the original indictments would

come into play, and I'm showing that the original indictment

for CSC with a minor second degree would carry up to 20 years.

The indictment 1659 CSC with a minor third degree would carry

up to 15 years.  There is no guarantee that the State would

enter into any negotiations with you on retrial.  They would

have no obligation to offer you the same deal.  They would have

no obligation to reduce the sentence -- or reduce the offense

down to criminal solicitation, which I understand you entered a

plea under Alford that carried up to ten years.

THE APPLICANT:  Yes, ma'am. 
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THE COURT:  So you have significant exposure on a

retrial now up to 35 years, and so I want you to be aware of

that, and then of course at this point, he's already been

through the SVP procedure or is that still on the table?

MR. FALK:  No.  I mean, there would be the --

everybody, that's a sentence, the case that they present to the

NVT, apparently the NVT did not recommend, but I would think if

he were convicted and went back and had to do one day at SCDC

he would be eligible for another evaluation with another

committee.

THE COURT:  And so you understand that SVP

proceeding, it's not part of your sentence, but it's a civil

commitment proceeding that the State can seek to have you

evaluated, and if they determine that you're a sexually violent

predator then that spurs a whole another judicial proceeding

that they can have you committed for an indefinite period of

time past the date that you would be eligible to be released

from prison, and you're aware of that?

THE APPLICANT:  Yes, ma'am.

THE COURT:  And you've discussed that with your

attorney before coming to the courtroom today?

THE APPLICANT:  Yes, ma'am.

THE COURT:  And knowing all that is it still your

decision to go forward with this application?

THE APPLICANT:  Yes, Your Honor, it is.
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THE COURT:  Okay.  Mr. Falk?

MR. FALK:  I'll call Mr. Funderburke to the stand.

          WILLIAM HOWARD FUNDERBURKE WAS DULY SWORN AT THIS

TIME AND TESTIFIED AS FOLLOWS:

THE CLERK:  Could you have a seat and state your name

for the Court and spell your last name, please?  Thank you.

DIRECT EXAMINATION 

BY MR. FALK:  

A. Good morning, William H. Funderburke.  Last name is

F-U-N-D-E-R-B-U-R-K-E.

Q. Let me just get kind of sort of general understanding of

the criminal charges that were against you.  So the accuser in

your criminal case, how old was she when she made the

accusations?

A. Thirty-two.

Q. And so this is, I guess, what we call a delayed

reporting case.  So she came forward and reported that this

happened 20 years ago kind of thing?

A. Yes, sir.

Q. How did Mr. Stanko become your attorney in this case?

A. Mr. Stanko was appointed to me because I had requested a

-- I couldn't afford a lawyer so Mr. Stanko was appointed to me

through the Public Defenders.

Q. Okay.  And so why don't you walk me through sort of, how

did your conversations go with Mr. Stanko?  What was going to
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be your theory of defense in this case, had you not pled?  I

mean, let's go back.  Your first meeting with Mr. Stanko, did

you discuss with him whether or not you ultimately wanted to

try to work this out or that you wanted to go to trial?

A. I indicated in the very first meeting that I wanted to

go to trial.  I wanted a jury trial.

Q. And why was that?

A. Because the alleged victim had manufactured this story

of sexual contact.

Q. And so how long -- and were you in custody or out of

custody at the time?

A. At the time Mr. Stanko was appointed?

Q. Yes.

A. I had just been released when I got notification that

Mr. Stanko had been appointed my attorney.

Q. So how many days in did you have?

A. I'm sorry?

Q. How many days in jail were you before you were released?

A. Four days before I received a -- before I bonded out.

Q. So how many meetings did you have with Mr. Stanko, do

you have a recollection?

A. Eight, including the court date.

Q. And can you kind of summarize?  I mean, I don't really

want, you know, necessarily, hearsay, but was Mr. Stanko on

board with you going forward with the trial in this case?
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A. In my opinion, no.

Q. Okay. 

A. But let me -- he did say he would do whatever I wanted.

Q. Okay.  And did he give you advice as to, you know, how

best to deal with this case?

A. His advice was, when I posed the question of what do we

have to do to win this case, and he said we have to prove that

she's lying, which became my focus at that point, that we had

to take to prove that she was not telling the truth.

Q. Now, you had sent me this e-mail and you had talked

about -- did you have a discussion with Mr. Stanko that you

wanted to have a polygraph test taken?

A. I wanted to have a polygraph, not because -- I

understand it's not admissible in court, but I wanted to

because I know polygraphs have been used to remove suspects

from suspect lists if they pass a polygraph test, that was the

motivation for that.  I had asked the arresting officers for a

polygraph, and to this moment I still have not had a polygraph.

Q. So what was Mr. Stanko's response about the polygraph?

A. He said he didn't believe in them.

Q. So did you all develop a plan on how to prove that your

accuser was lying in this case?

A. No, sir, we did not.  The only time we ever discussed

the trial itself was four days before the trial started.

Q. So how close were you to trial when you pled guilty?
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A. I received this plea offer on Thursday, June 7th, and we

were to be in court Monday morning on June 11th.

Q. What made you change your mind in this case?

A. Well, Mr. Stanko, when the meeting on the seventh of

June began he had an associate in with him at that time.  I

don't recall the gentleman's name, but he said that the

District Attorney was also considering adding a criminal

solicitation of a minor to the entire thing, and he played the

clips from my interrogation with the arresting officers that

were taken wholey out of context, but there was admission of

the solicitation.

Q. Because you've made apologies to your accuser; is that

correct?

A. Yes.  That is right.  I was counseled to do that.

Q. Okay.  And is that the admission that was on the tape

that you were just referring to, or were there other

statements?

A. I'm not sure I understand.

Q. I'm sorry, you said Mr. Stanko played you clips of your

interview where you admitted to the solicitation?

A. Yes.

Q. Was that admission to the solicitation, was that part of

your apology?

A. No, sir.  The admission of solicitation happened when I

was 17 years old, but it was taken out of context and made to
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apply to this situation that the District Attorney was going to

use to add this to this, so at that point he offered me a plea

deal that the prosecution, or the Solicitor's Office would drop

the criminal sexual contact with a minor charge and just if I

took a plea deal for solicitation of a minor they would not

seek a penalty, they would leave it to the judge.

Q. So the Solicitor was offering not to indict on a charge

that would have related to conduct of yours that occurred prior

to your 18th birthday?  

A. No.

Q. You said you were 17 at the time?

A. No.  In the interrogation tape I admitted soliciting 16

year olds, but I was 17 when I did that, not as an adult, but

that's one of the clips that he played for me saying that I

should take this plea deal, and when I questioned him about

where is my defense, where is -- you know, where's the defense

you were supposed to plan, there was none.  He and his fellow

public defender -- the public -- his fellow partner in the

public affairs office, Public Defender's Office I believe was

there to echo his sentiment that my best interest would be to

take this plea deal.

Q. And you pled under Alford?

A. I did.

Q. And what was your understanding of what that meant?

A. That the Alford plea was not an admission of guilt.  It
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still entered as a guilty plea, but it was -- there was not an

admission of guilt.

Q. And at the time, you didn't have a criminal record?

A. No, sir.

Q. And what kind of discussion did he have with you about

what we call collateral consequences?  Did you know that you

were going to be on an ankle monitor, that if you pled guilty

you'd be on an ankle monitor for life?

A. No, sir.  No, sir.  I discovered --

Q. I misspoke.  I said ankle monitor, but you'd be on the

sex offender registry?

A. I learned that I would be on the sex offender registry

for life when the judge said it, said:  Do you know, Mr.

Funderburke -- you know, and I said I didn't know that.

Q. You were aware that there was such a thing called the

sex offender registry, right?

A. Yes, sir, I was aware of that.

Q. And did you have any conversations with Mr. Stanko about

that?

A. No, none that I recall.

Q. And you're not wearing an ankle monitor; is that

correct?

A. No, sir.

Q. And you understand what could happen if the judge were

to grant your relief today?
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A. I understand completely, yes, sir.

Q. Okay.  So why did you not go to trial?  Why did you

change your mind and plead guilty?

A. Mr. Stanko and his partner convinced me that I would

stand a better chance of getting probation if I took the plea

deal.  In fact, I asked him a question, I said what are the

chances of getting probation if I take this plea deal, and he

said better than 50 percent.  I said what's the percentage,

what's the chance of us winning a jury trial Monday, and he

said less than ten percent.

Q. And why did he tell you that it would be less than ten

percent?

A. Because he didn't feel like he could win, I mean --

Q. Well, did you go over -- you had seen clips from your

statement?

A. Yes, sir.

Q. Did you go over all of the discovery in this case with

him?

A. Yes, sir.  I mean, I knew -- I didn't understand why --

well, I didn't understand why my attorney when we're there to

plan a defense strategy was playing clips and telling me what

the prosecution was going to do.  There was no discussion of a

defense strategy or a vigorous defense as I was promised.  It's

like there was times where I had given him three names to

subpoena all with the goal of proving that the victim was not
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telling the truth.  I could bring people to the stand who would

testify that she was not a truth teller.

Q. So those would be witnesses that could testify to her

lack of truthfulness on other occasions?

A. Yes, sir.

Q. That she had lied in the past?

A. Yes, sir.

Q. Did you have any witnesses -- well, I guess that would

be, that's not the case.  Alright.  The judge asked you is

anyone forcing you to plead guilty in this case when you pled;

is that correct?

A. That's correct, sir.

Q. Did you feel forced?

A. I was coached in what to say, not what I wanted.  If

that meeting with Mr. Stanko and his associate I asked what

would the chance of getting a delay because, obviously, there

had been no time at all spent on planning a defense strategy,

and he said the judge wouldn't allow that, the judge wouldn't

do that.

Q. So you felt as though you were going to go to trial

without a defense strategy in place?

A. Absolutely.

Q. And you felt that trial was going to commence four days

later?

A. Yes, sir.  And it just seemed like taking the plea deal,
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candidly, would give me the opportunity to live to fight

another day.

Q. And where would the venue for that fight be, in your

mind?

A. In the courtroom in front of a jury.

Q. So you're saying that you felt by pleading you'd still

have the opportunity to go before a jury at another time?

A. That was my hope, sir, yes, sir.

MR. FALK:  Your Honor, we have no more questions at

this time.  Please answer any questions the State has.

THE APPLICANT:  Yes, sir.

CROSS-EXAMINATION 

BY MS. MARTO:  

Q. Good morning, sir.

A. Good morning, ma'am.

Q. So you stated that you entered the plea because you were

afraid you would lose at trial, correct?

A. I'm sorry, say that one more time.

Q. Did you state that you were afraid you would lose that

trial, and is that why you decided to plead?

A. Yes, ma'am.  I was afraid I would lose that trial

because Mr. Stanko had prepared no defense strategy.

Q. Are were you afraid that would face more time at trial

or that you would receive a harsher sentence if you went to

trial?  
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A. I would receive a much harsher sentence.

Q. Were you afraid that you would spend the rest of your

life in prison if you went to trial?

A. Yes, ma'am, I was. 

Q. Did you understand that you were waiving your right to

trial?

A. I was made to understand that, yes, ma'am.

Q. And that was at the plea hearing, correct?

A. Yes, ma'am. 

Q. Did the judge go over your rights with you and what you

were waiving?  

A. He certainly did, he certainly did. 

Q. Did the judge explain to you the charges you were facing

and pleading to? 

A. Yes, ma'am.

Q. And you plead under Alford, correct?

A. Yes, ma'am.

Q. And again, at the time you thought that the plea was the

best solution for you in that case, correct?

A. At the time in light of the circumstances, yes, ma'am.

Q. The only other option that may have been better was

walking free?

A. Yes, ma'am, that would have been awesome.

Q. Okay.  

MS. MARTO:  One moment, Your Honor.  No further
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questions.

THE COURT:  Anything further, Mr. Falk?

MR. FALK:  No, Your Honor.

THE COURT:  You can step down, sir.

THE APPLICANT:  Thank you.

MR. FALK:  At this time we'll call Mr. Stanko to the

stand. 

   JAMES STANKO WAS DULY SWORN AT THIS TIME AND 

TESTIFIED AS FOLLOWS: 

THE CLERK:  Have a seat and state your name for the

Court and spell your last name, please?  Thank you.

THE WITNESS:  James Stanko, last name is spelled

S-t-a-n-k-o.

DIRECT EXAMINATION 

BY MR. FALK: 

Q. Mr. Stanko, was this a conflict, a 608 appointment that

you came to represent?

A. No.  I was working for the Public Defender's Office at

the time.  This was just, it was mine on rotation. 

Q. And how many other sexual assault cases had you tried up

to that time?

A. Actually, taken to trial at that point, none at that

point.

Q. What was sort of the plan of attack in this case?

A. So as you heard from Mr. Funderburke, we met multiple
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times, close to ten times.  I had played him the videos that

the police had provided.  We had gone into lengthy discussion

about how we could effectively attack her truthfulness.  I do

not recall him ever telling me about anybody who could be

called to attack her, so honestly, the strategy in that was

through cross-examination.

Q. Had you all hired a -- or did the Public Defender's

Office hire a private investigator in this case?

A. No.

Q. Was there ever an effort to see if there would be

information that could be admissible under the South Carolina

rape shield statutes?

A. No.

Q. This was a delay before the case; is that correct?

A. It was.

Q. So there's absolutely no forensic evidence; is that

correct?

A. To the best of my knowledge I don't recall seeing

anything in the file forensic, no.  This would essentially have

been her word against his.

Q. And did you consider -- I mean, he had testified that he

wanted to have a polygraph test, and why did he not get a

polygraph test?

A. We had discussed that in my office early on in the

proceedings, never really progressed to the point where I
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believed it was a serious offer on his part.  He said, well, I

could take a polygraph.  I said, well, if it comes to that

we'll certainly look into it, but it was that one time early on

and it was never brought up again.  Nothing really seemed to

come of it so we have moved beyond it.

Q. So you were four days from trial.  Were you prepared to

call any witnesses?

A. He had indicated he wanted to take the stand, and

considering the circumstances, the fact that he didn't have a

record I did feel that it was likely in his best interest to

take the stand and explain for himself, so honestly, even more

than cross-examination the pathway for it seemed to be to allow

him to explain the whole situation to the jury.

Q. And he would never admit to these acts; is that correct?

A. Not to me, no.

Q. Okay.  And you would agree that it's his decision

whether or not to take the case to trial; is that right?

A. Absolutely.

Q. And so when did -- were you soliciting another plea

offer on the Thursday before trial, or how did the plea offers

discussions take place with the Solicitor's Office?

A. The Solicitor contacted me, probably about, I'd say a

week before trial.  She indicated that several of his

statements in his post-miranda interview with police led her to

believe that that solicitation charge was a much stronger
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charge and she was prepared to offer a reduction to that

dismissing the CSC charges for an open-ended plea.  So when Mr.

Funderburke came in that Thursday before trial I presented that

to him along with my associate, Mr. Pinkerton with the Public

Defender's Office to kind of explain, you know, what would go

on that and whether or not it could be in his interest to do

it.

Q. And what do you recall his reaction was?

A. He was certainly conflicted, as he was the morning of

trial, the morning the trial was supposed to start.  Myself and

Mr. Pinkerton, as he said, we played the video for him.  I

believe it was close to an hour-long video.  We did highlight

certain clips, but start to finish, again, an hour-long video,

played it, turned the monitor towards him so that he could

watch himself on that video.  The most important part in the

video, there was a timestamp of 51 minutes into the video.  He

stated to officers:  If it's illegal to offer oral sex to a

16-year-old, then I'm guilty.  When we presented that to him

and explained that that would be played in front of a jury his

demeanor certainly changed and he appeared to understand that

it probably was in his best interest to consider the offer that

the State had made.

Q. That clearly wasn't an admission of guilt with this

particular accuser; is that correct?

A. Well, it was -- and again, I just have that -- have that
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written down as a quote from that, the understanding being that

when that was played for the jury it likely would not be

received well.

Q. Now, when Mr. Funderburke was on the stand, he was

testifying that it was his understanding, or it was his

testimony that the other statements that were made during his

interview related to conduct that occurred when he was under

18, was that not your understanding?

A. That was not my understanding, and again, we had played

that whole video, listened our way through it, and it was both

my opinion and Mr. Pinkerton's opinion that the jury would

latch onto, especially that statement, in considering his level

of culpability here.

Q. Did you kind of explain to Mr. Funderburke how he had to

answer before the judge as far as the plea colloquy would go?

A. With every client that I had back when I was a Public

Defender, you know, we sit down typically in one of the rooms

in the courtroom here and lay out how the procedure is going to

go, often times telling him here's what the judge is going to

ask, and honestly, for some clients more than others, kind of

walk them through, like, if you say this here's what's going to

happen, if you say this here's what's going to happen, because

some of these questions, some of these answers have a lot more

of meaning and importance behind them.  So like if you tell the

judge no on this here's what could happen, if you tell the
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judge yes on this here's what could happen, and I do recall

that the conversation that myself and Mr. Pinkerton had with

him was a rather lengthy one.  He wanted to know if he didn't

like how the judge ruled, how he got sentenced, if he was able

to appeal that, he wanted to know the chance of him getting

probation.  I don't recall an exact number.  I don't recall

saying he had 60 percent chance or greater than 50 percent

chance.  I do recall telling him that typically defendants who

plead guilty rather than being found guilty by the jury are

often held in higher favor when it comes to sentencing because

they've admitted to what they've done.

MR. FALK:  I have no further questions.

THE COURT:  Ms. Marto?

CROSS-EXAMINATION 

BY MS. MARTO:  

Q. Morning, sir.

A. Morning.

Q. So this case was going to trial initially, correct?

A. Yes.

Q. And did you prepare a defense when it came to going to

trial?

A. I did.

Q. Did you discuss that with Mr. Funderburke?

A. Many times.  The most recent pretrial one being that

Thursday before trial.
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Q. What was that defense going to be?

A. Again, the bulk of that, because this was delayed

reporting case and her word against his, a substantial portion

of that would, honestly, have been him taking the stand and

sort of explaining the circumstances surrounding that

particular timeframe.

Q. Did you think it was more likely than not he would

succeed at trial?

A. It was my opinion that it was a very, very close call.

I did not have, you know, certainly I didn't have a crystal

ball.  I couldn't tell him, like, you're gonna be fine,

anything like that.  I told him it could come down to just

whether they believed him, whether they believed her, and he

had a fairly substantial amount of exposure considering the

severity of the seriousness of the charge. 

Q. So is it fair to say that the primary reason he

ultimately pled was based upon the sentencing?

A. Yes.

Q. And did you inform him that he would likely face a

higher and harsher sentence if he went to trial instead?

A. Yes.  I believe the charge that he actually pled to, I'm

pretty sure is a zero to ten, so it's a Class E.

Q. And did you talk to him about the rights he was waiving?

A. Yes.

Q. And the charges he was facing at the plea?
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A. Yes.

Q. And again, ultimately, it came down to a fear of being

sentenced to the upper end of the sentencing range on the

charges, correct?

A. Yes.  We let him know that in conjunction with his plea

the more serious charges were going to be dismissed or nolle

prossed.

Q. Would you deem this a favorable plea offer?

A. I believed it was considering the facts that we have.

Q. Did you tell him he would have to register as a sex

offender, do you recall?

A. Yes, and the judge actually asked him that during the

plea hearing, and he also indicated that he understand that.

Q. And I think you addressed this on direct, but you didn't

think that the polygraph was something to pursue further beyond

the initial question, correct?

A. I didn't believe so early on, and again, he brought it

up early on, and then we didn't hear anything about it at that

point.  I know it wasn't going to be admissible at trial so by

the time we got into that trial pipeline, just didn't consider

it further.

MS. MARTO:  One moment, Your Honor.  No further

questions.

MR. FALK:  If I could just clarify. 

 

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

68



    24

 

REDIRECT EXAMINATION 

BY MR. FALK:  

Q. So the solicitation charge that the Solicitor -- there

was a CSC charge that the Solicitor was saying was serious but

she would drop?

A. Right.

Q. Who was the alleged victim of that?  Was it the same

person?

A. Yes, it was.

MR. FALK:  No further questions.

MS. MARTO:  Nothing further, Your Honor.

THE COURT:  Thank you, sir.  You can step down.

THE WITNESS:  Thank you.

THE COURT:  Any further witnesses, Mr. Falk?

MR. FALK:  No, but I'd like to recall Mr.

Funderburke.

THE COURT:  Okay.

REDIRECT EXAMINATION 

BY MR. FALK:  

Q. Mr. Funderburke, I'm just trying to get an understanding

of kind of the incentive you were given for this plea deal.  So

the Solicitor, your attorney testified that she was considering

bringing a case of criminal sexual conduct, which is a more

serious charge?
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A. Yes, sir, and in that conversation on June 7th he

indicated that she was going to add the solicitation charge to

that.

Q. Okay.  And what was your understanding who the victim of

those charges was, was it the same girl, the same woman?

A. That was my understanding, yes.

Q. Because you had talked before when I first had you up

there that there was in your discussions with law enforcement

you thought you were talking about conduct that occurred when

you were 17 about 16 year old girls when you were 17; isn't

that correct?

A. Yes, sir, that's correct, but as it was portrayed to me

the jury would indicate that, meaning, the victim.

MR. FALK:  No further questions.

MS. MARTO:  No questions, Your Honor.

THE COURT:  You can step down, sir.

THE APPLICANT:  Thank you.

THE COURT:  Any other witnesses, Mr. Falk?

MR. FALK:  No, Your Honor.

MS. MARTO:  No witnesses, Your Honor.

THE COURT:  Okay.  Thank you.  I'll take a careful

look at it, and I'm going to take it under advisement.

MR. FALK:  Thank you. 

MS. MARTO:  Thank you, Your Honor.
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CERTIFICATE 

STATE OF SOUTH CAROLINA  

COUNTY OF HORRY 

I, Julie A. Kevish, Official Court Reporter for the 

State of South Carolina, do hereby certify that the foregoing 

is a true, accurate and complete Transcript of Record of the 

proceedings had and evidence introduced in the Court of Common 

Pleas for Horry County, South Carolina, on the 6th of 

September, 2022. 

         I do further certify that I am neither of kin, 

counsel, nor interest to any party hereto.  

                       September 6, 2022 

     

                      ________________________ 

  JULIE A. KEVISH 
  OFFICIAL COURT REPORTER 
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