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FILED- RFCEI‘.’ED

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF YORK ZJ022SEP 19 AHID: )35 FOR THE SIXTEENTH JUDICIAL
CIRCUIT
Dwayne Housey, #328015)AWD HAMILTO;“ Case No.: 2018-CP-46-0933
v. ORK COUNTY, ﬁc CONDITIONAL ORDER

) OF DISMISSAL

)

)
State of South Carolina, )

Respondent. )
)

This matter comes before the Court by way of an application for post-conviction relief filed
by Applicant Dwayne Housey on March 30, 2018. Respondent the State of South Carolina made
its return and motion to summarily dismiss the action as procedurally barred as improperly
successive, untimely, and barred by failure to meet the burden of proof requisite to newly
discovered evidence pursuant to the Uniform Post-Conviction Procedures Act, S.C. Code Ann. §
I'7-27-10 et seq. After a review of the record and pleadings, the Court agrees this application
should be summarily dismissed as untimely and successive and provisionally dismisses the action
based on the following:

I. Procedural History

Dwayne Housey (Applicant) is presently confined in the South Carolina Department of
Corrections pursuant to an order of commitment from the Clerk of Court of York County.
Applicant was indicted during the November 2007 term of the York County Grand Jury for
trafficking cocaine (2007-G8-46-02626). On April 21, 2008, Applicant proceeded to jury trial
presided by the Honorable Lee S, Alford. John Delgado, Esquire represented Applicant at trial.
Assistant Solicitor Jennifer Colton and Assistant Solicitor Ashley Anderson of the Sixteenth

Circuit Solicitor’s Office prosecuted the case. The jury found Applicant guilty of trafficking
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cocaine in the amount of more than one hundred grams. Judge Alford seriltenced Applicant to
twenty-five years® imprisonment.

' > Applicant filed a notice of appeal on April 28, 2008. According to a letter from trial
counsel to the Court of Appeals, dated November 19, 2008, there was a misunderstanding between
Applicant and trial counsel as to who would represent Applicant on appeal. Delgado moved to be
relieved as counsel on December 3, 2008, Delgado’s motion was granted.

Wanda H. Carter, Appellate Defender with the South Carolina Commission on Indigent
Defense. Division of Appellate Defense, represented Applicant on his direct appeal. On April 14,
2009, Applicant filed his brief. The single issue raised by appellate counsel was whether “the trial
Judge erred in allowing excessive conspiracy testimony into evidence in support of the trafficking
charge because ‘this was prejudicial character evidence which held no probative value.” Assistant
Attorney GEIi]el';il Deborah R.J. Shupe filed the Brief of Respondent on behalf of the State.

In an unpublished opinion filed January 25, 2011, the South Carolina Court of Appeals

affirmed Applicant’s conviction. State v. Housey, 2011-UP-026 (S.C. Ct. App. filed Jan. 25,

2011). The court issued the remittitur on February 10, 2011.
First PCR Application (2011-CP-46-1261) and Subsequent Appeal
Applicant filed an application for post-conviction relief on April 4, 2011. Applicant
outlined the substance of his post-conviction relief claims as follows:

(1) “ineffective assistance of trial counsel™
(2) “trial counsel failed to object to prosecutorial misconduct™

In the attachment to his application, Applicant further detailed his claims. On September
14, 2011, Respondent submitted its return. Applicant filed an amended application for post-
conviction relief on May 3, 2012, in which he cited as grounds ineffective assistance of counsel

*including but not limited to, failure to call a witness, failure to investigate, failure to object to
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evidence, failure to move for mistrial.” Applicant also alleged “[t]rial counsel failed to object of
[sic] prosecutorial misconduct.”

An evidentiary hearing was convened on May 7, 2012, before the Honorable John C.
Hayes. Applicant was present and represented by Brian Murphy, Esquire, at the hearing,.
Assistant Attorney General J. Rutledge Johnson appeared on behalf of Respondent. By order dated
May 8, 2012, and filed May 10, 2012, Judge Hayes found Applicant had not established any
constitutional violations or deprivations and, accordingly, denied and dismissed the PCR
application with prejudice.

Applicant filed a notice of appeal on May 22, 2012. On January 31, 2013, Susan B.
Hackett, Appellate Defender with the South Carolina Commission on Indigent Defense, Division
of- Appellate Defense; filed a petition for writ of certiorari, arguing “Trial counsel’s failure to
present two witnesses to impeach the credibility of the prosecution’s primary witness and to
contradict the prosecution’s witnesses’ testimony concerning the facts surrounding the alleged
drug conspiracy violated Applicant’s Sixth Amendment right to the effective assistance of
counsel.”

On March 18, 2013, Respondent filed a return to the petition for writ of certiorari. In an
order issued November 4, 2014, South Carolina Court of Appeals denied the petition for writ of
certiorari from the dismissal of the first post-conviction relief application. The court issued a
remittitur on November 20, 2014,

Writ of Habeas Corpus (5:16-CV-00019-RMG-KDW)

Applicant filed a pro se Petition for Writ of Habeas Corpus under ?8 U.S.C. § 2254 on

January 4, 2016. Applicant set forth the following grounds for relief: |

(1) “Ineffective Assistance of counsel”
(2) “Prosicution [sic] misconduct”
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Respondent filed its Return and Motion for Summary Judgment on June 16, 2016. On

© (3) “False Indictment”

August 23, 2016, the Honorable Kaymani D. West issued a Report and Recommendation
suggesting Respondent’s motion for summary judgment be granted and Applicant’s petition be
denied. Applicant filed his objection to the Report and Recommendation on September 6, 2016.

On September 13, 2016, the Honorable Richard Mark Gergel, United States District Judge
adopted the Magistrate’s Report and Recommendation granting Respondent’s Motion for
Summary Judgement and dismissed Applicant’s petition.

C - Second PCR Application (2016-CP-46-2821)
" On September 23, 2016, Applicant filed his second application for post-conviction relief.

In his second application, Applicant asserted the following claims:

(1) Ineffective Assistance of Trial Counsel

(2) Ineffective Assistance of Appellate Counsel

(3) Ineffective Assistance of PCR counsel

On April 7, 2017, Respondent submitted its return and motion to dismiss. On April 10,
2017, the Honorable Daniel Hall issued a conditional order, indicating that the Court intended to
dismiss Applicant’s second application for post-conviction relief as excessive and barred by the
statute of limitations. On February 6, 2018, The Honorable Daniel Hall issued a final order of

dismissal dismissing Applicant’s second post-conviction relief application.

II. Current Action Before Court

In his current, third Application, the Applicant alleges that he is being held in custody
unlawfully for the following reasons:

1. *“Newly Discovered Evidence”
a. “Co-Defendant has recently contacted Applicant regarding his testimony'.”

! In his Application, Applicant asserts that his co-defendant, Jemyle Wilson, retracts his testimony made against
Applicant. Applicant attached a statement allegedly written by Wilson, stating that Wilson “never...seen [sic]
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Applicant seeks the following relief:
1. “New trial.”

Before the Court are the York County Clerk of Court records regarding the subject
convictions, Applicant’s records from the South Carolina Department of Corrections, Applicant’s
appellate records, Applicant’s prior post-conviction relief records, and the records of the current
PCR action, including Applicant’s application and Respondent’s return and motion to dismiss.

II1. Findings of Fact and Conclusions of Law

The Court finds that this application must be summarily dismissed pursuant to § 17-27-
70(b} of the South Carolina Code of Laws on the basis that the application is procedurally barred
as successive and untimely and that no purpose would be served by any further proceedings

pursuant to Welch v. MacDougall, 246 S.C. 258, 260, 143 S.E.2d 455, 456 (1965) (requiring a

PCR applicant to make a prima facie showing he is entitled to relief before the court will hold an
evidentiary hearing). Because there is no question of law or fact to necessitate a hearing, the Court
issues this Conditional Order of Dismissal indicating the Court’s intent to dismiss the application
and.its reasons for so doing pursuant to S.C. Code Ann. § 17-27-70(b) (establishing procedure for

summary disposition of PCR applications); Leamon v. State, 363 S.C. 432, 434, 611 S.E.2d 494,

495 (2005) (summary disposition appropriate when there is no need to develop facts and the
applicant is not entitled to relief).
Summary Dismissal based on Statute of Limitations
The Court finds that this Application for Post-Conviction Relief should be summarily

dismissed for failure to comply with the filing procedures of the Uniform Post-Conviction

Dwayne Housey deal, seli or manufactured [sic] any drugs.” However, it appears that this statement was not signed
by Wilson, and there is no date on it.
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Procedure Act. S.C. Code Ann. § 17-27-10 to -160. S.C. Code Ann. § l?-IET-flS(A) requires as
follows:

An application for relief {iled pursuant to this chapter must be filed
within one year after the entry of a judgment of conviction or within
one year after the sending of the remittitur to the lower court from.
an appeal or the filing of the final decision upon an appeal,
whichever is later.

“ The South‘Carolina Supreme Court has held that the statute of limitations shall apply to all

applications filed after July 1, 1996. Peloguin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996). In
the present case, Applicant was convicted and sentenced on April 24, 2008. Remittitur from the
direct appeal was issued on February 10,2011. Based on Section 17-27-45(A), Applicant needed
to file an application for post-conviction relief within one year of his remittitur. The Applicant
was therefore required to file his application on or before February 11, 2012. This Application
was filed on March 30, 2018, six years after the expiration of the statutory filing period.

S.C. Code Ann, § 17-27-70(c) authorizes the Court to “grant a motion by either party for
summary disposition of [an] application when it appears from the pleadings . . . that there is no
genuine issue of material fact and the moving party is entitled to judgment as a matter of law.”
Therefore, the Court summarily dismisses the application for post-conviction relief for failure to
file within the time mandated by the Post-Conviction Procedure Act,

Summary Dismissal based on Successiveness

The Court finds that the current Application should be summarily dismissed because it is
successive to Applicant’s previous applications for post-conviction relief. Successive applications
for post-conviction relief are disfavored. Land v. State, 274 8.C. 243, 262 S.E.2d 735 (1980). S.C.
Code Ann. § 17-27-90 states:

All grounds for relief available to an applicant under this chapter
must be raised in his original, supplemental or amended application.
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Any ground finally adjudicated or not so raised, or knowingly,
voluntarily and intelligently waived in the proceeding that resulted
in the conviction or sentence, or in any other proceeding the
applicant has taken to secure relief, may not be the basis' for a
subsequent application, unless the court finds a ground for relief
asserted which, for sufficient reason, was not asserted or was
inadequately raised in the original, supplemental or amended
“application.

Under this statute, successive post-conviction relief applications are forbidden unless an
applicant can point to a "sufficient reason” why new grounds for relief were not raised or were not
properly raised in previous applications. Aice v, State, 305 5.C. 448, 409 S.E.2d 392 (1991 ). Any
new ground raised in a subsequent application is limited to those grounds that “could not have
been raised . . . in the previous application.” Id., 305 S.C. at 450, 409 S.E.2d at 394. If the
Applicant could have raised these allegations in a previous application, then the Applicant may
not raise those grounds in successive applications. Id. The Applicant bears the burden of showing
that the allegations could not bave been raised previously. Land, 274 S.C. 243, 262 S.E.2d 735.
The document attached to Applicant’s current application, which Applicant contends is “newly
discovered evidence,” is not dated, nor is there any other evidence indicating that Applicant could
not have raised this “newly discovered evidence” claim in an earlier application. Therefore,
Applicant has failed to meet the burden imposed upon him, and the Court must summarily dismiss
the application as successive to Applicant’s previous PCR application.

Newly Discovered Evidence

The Court finds Applicant’s assertion that he is being held in custody unlawfully as a result
of newly discovered evidence, such that he should be entitled to vacation of his conviction and
sentence, is without merit. The Uniform Post-Conviction Relief Act states that a person may

institute a post-conviction relief action if “there exists evidence or material facts, not previously

presented and heard, that requires vacation of the conviction or sentence in the interest of justice.”
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|
S.C. Code Ann, § 17-27-20(A)(4). If the applicant contends there is evidence of material fact not

previously presented, the post-conviction relief application must be filed within one year after the
date-of actual ‘discovery of the facts by the applicant or after the date when the facts could have
been asceitained by the exercise of reasonable diligence. 8.C. Code Ann. §17-27-45(C),

A defendant requesting a new trial based on after-discovered evidence must show that the
evidence:

1. [s such as would probably change the result if a new trial was held;
Has been discovered since the trial;
Could not, by the exercise of due diligence, have been discovered before the trial;

Is material to the issue of guilt or innocence; and

Is not merely cumulative or impeaching.

Hayden v.'State, 278 S.C. 610, 611-12, 299 S.E.2d 854, 855 (1983); Clark v. State, 315 S.C. 385,

434.8.E.2d 266 (1993).

Applicant alleges “newly discovered evidence™ based on an unsigned, undated document
purportedly written by Applicant’s co-defendant, Jemyle Wiison, claiming Wilson never saw
Applicant deal, sell, or manufacture any drugs but was pressured into giving testimony against
Applicant at trial. There is no indication that this document meets the Hayden factors. First of all,
this document would probably nof change the resuit if a new trial was held; at trial, Wilson testified
that Applicant would give him packages of cocaine to deliver. (ROA pp.128—43). The State’s
theory was that Wilson merely acted as a courier, delivering drugs from Applicant to Applicant’s
co-conspirator Alicia Ellis. Therefore, the fact that Wilson claims he never personally observed
Applicant “deal, sell or manufacture[] any drugs” is not inconsistent with his testimony at trial or
with the State’s theory of the case. Nor is it “material to the issue of guilt or innocence”; the State’s
position at trial was that Applicant participated in a conspiracy to trafﬁ? drugs, not that he

personally dealt or manufactured drugs. In addition, the other evidence in the case-—including the
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testithony-of Ellis, the testimony of the investigating officers, and Applicanl’s own incriminating
statements—would not be affected by any supposed defects in Wilson’s testimony.

Finally, to the extent the document suggests Wilson’s testimony was unreliable because he
was pressured to testify against Applicant, the document is merely impeaching. Moreover, the
document is cumulative to other impeachment evidence introduced at trial: Applicant’s counsel,
on cross-examination, elicited from Wilson that he hoped the charges against him would be
reduced in exchange for his testimony against Applicant. (ROA pp.158-59; pp.180-81).

Before the Court will hold an evidentiary hearing, Applicant must make a prima facie

showing that he is entitled to relief. Welch v. MacDougall, 246 S.C. 258, 143 S.E.2d 455 (1965);

Blandshaw v. State, 245 8.C. 385, 140 S.E.2d 784 (1965). Applicant has failed to make a showing

that he is entitled to relief based on the information set forth and, therefore, he is not entitled to an
evidentiary hearing in the matter. Accordingly, the Court finds this matter must be summarily

dismissed with prejudice.
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IV. Conclusion |
Pursuant to S.C. Code Ann. §17-27-70(b), the Court intends to dis;niss this Application
with prejudice unless the Applicant provides specific reasons, factual or legal, why the Application
should not be dismissed in its entirety. The Applicant is granted twenty (20) days from the date of
service of this Order upon his to show why this Order should not become final. The Applicant
shall file any reasons he may have, factual or legal, with the York County Clerk of Court and shali
serve opposing counsel at the following address: |
Office of the Attorney General
PCR Division — Zachary W, Jones
P.O. Box 11549
Columbia, South Carolina 29211
Applicant is cautioned that his response to this order must be actualty received by the York County
Clerk of Court and opposing counsel within twenty days, and the Court will not consider any issues

raised in his response if not so timely fiied and served.

Py
AND IT IS SO ORDERED this /-3 Tay of_ See. FﬁgL <y 2022,

DANIEL DEWITT HALL
\/0 C’]‘( , South Carolina

Chief Administrative Judge
Sixteenth Judicial Circuit
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