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STATEMENT OF ISSUE ON APPEAL

1. The Foreclosure ‘Decree was not a personal money judgment agalnst elther
4— , borrower and there was not personal money Judgment agalnst Borrowers' until the
) entry of the Deﬂcrency Judgment so the money judgment d|d not explre unt|I ten :
years after the entry of the Def|C|ency Judgment. A
_2._ _ fThe Master erred in relylng on eqwtable conS|derat|ons to ]UStlfy his refusal to apply ) A
» -' the express terms of the statutes controlling the creat|on entry and Iongewty of -

: personal money judgments in foreclosure proceedmgs

STATEMENT OF THE CASE

The Respondents accept Appellant’s statement of the case .

STANDARD OF REVIEW_

' The Respondents agree with Appellant on the standard of review.

ARGUMENT | _ 4
1. The F'oreclosure Decree was not a personal money j'udgm‘ent aga'inst either -
| borrower and there was not personal money Judgment agalnst Borrowers until the
‘entry of the Defrmency Judgment so the money judgment did not exprre until ten -
years after the entry of the Defrcrency Judgment. '
The Court |ssued its Judgment and Order of Foreclosure and Sale (the “Foreclosure
Decree_, which was introduced into the record at the heanng)ﬁ on July 23,- 2012. This
- . judgment determined the amount of the “Total Debt” owed by the Defendants Rosewood
* Holdings, LLC and D. Christopher Twitty and directed the judicial sale of the mortgaged
.' property, but although the text of the foreclosure decree did not direct the entry 6f a money
judgment against any Defendant, it clearly established the obllgatron of the Borrowers. The
section of the Form 4 under the heading “Information for the Public Index” , on which the
| parties against whom a judgment would be entered, and ‘specifying the dollar amount of -
the money ju'dgment, was left blank.



Assuming the Appellant’s position correct then it should have made clear in the -
- _Judgment of Foreclosure that no personal moriey judgment was being sought at the time.
~The Order simply did not make that clear.
"The foreclosure order found the amount of the debt, ordered the Defendants to pay
it and ordered the property sold if they falled to do so. The foreclosure order has all the
'-|nd|c|a ofa money judgment except forthe “magrc words”on whose omission, the: Appellant
relles §15:35-180, §29 3-630." '
The trial court, finding that the two statutes were enacted ‘simultaneously tried to

make them harmonlous and achieve a just and equitable result. Had the Appellant delayed

“the entry of the judgment a few months rather than years itis Irkely that its posrtron would

' have been accepted by the Court.

The Respondents believe that the term * may” in both statutes (§29 3-650 and §29--
3-660) did not intend té create two alternat_rve,means of-dealing with a foreclosure. The
term used 'by the leglslature simply empowered the Court to so act. (and to p'reVent any '
B argument that the Court was wrthout that power) rather giving the Court an alternative to

, "'act or not-act as to enterrng a Judgment '
| If the statutes are interpreted as urged by the Appellants no Judgment would be
enrolled unless _and until the_Mortgagee elected to act. As argued below, thatis an absurd
result.

2 ‘The Master erréd in relying on equitable considerations to justify his refusal to apply -
the express terms of the statutes controllrng the creation, entry and longevity of
personal money judgmernits in foreclosure proceedrngs _

Assuming that Appellant is corréct in its analysis of the two statutes, the Court was
correct in applying equrtable prlncrples to the statutes.

Foreclosure is an equitable cause of action. Equity requires that he seeks equrty
must do equrty

Appeliant is correct in stating that there was no reason given for the three year
delay. The burden of explarnrng the delay was on the Appellant and it offered nonie. The
only reason in'the record is found in the letter of Mr. Miller to the Court. He stated that the -

-2.-



'Appella'ntWas waiting for the report of the Receiver.. (Re'c p. 78) That report was never - |
~ filed. This reason is simply not sufficient to justify the delay. |
' Certainly the amount of the def|C|ency was known when the' bid period closed 30
~ days after original sales date. If the Recelverhad recovered anything, that amount could
. have been credited against the judgment by a separate filing. The fact that no receiver's -
‘ report was ever filed i is an indication that the receiver recovered nothrng '-
Appellant argues’ that under Rule 58 SCRCP the entry of a judgment is 'solely |
W|th|n the control of the Court and the Clerk This argument ignores the reality of how
~ cases are processed |n our court system The Plaintiff in-a foreclosure is the primary driver
of the progress of the case. ‘The Court relies on the Plaintiff to submit all of the documentsA
which move the case forward. When the Plaintiff submits a document, the Court and Clerk
act. They rarely act_in the absence of a submission from the Plaintiff. -

Rule 58 requires ajudg'me-nt to be entered “forthwith” and “promptly.” Waiting three

© _years to enter the judgment is neither

AIthough the Appellant states that:

“Borrowers had the absolute right to seek an ‘earlier entry of the def|0|ency

judgment or object to the entry of the deficiency judgment if they believed

that the judgment should have been entered earlier to protecttheir interests.”

Appeliant has not, however, cited any authority for this proposmon nor is there any.
In view of the fact that the subsequent order was issued without a hearing or notice to the
borrowers prior to rtsventry, Borrowers were hardly in a position to seek the entry of a
judgment earlier that it was entered. ‘ ' '

If the Plaintiff's interpretation of the statutes is cOrreot what would pre\ient a party

, -foreclosmg a mortgage and seeking a. def|C|ency judgment to wait five, ten, twenty years .

or more before entenng the def|c1ency Judgment’? ’

_ §15 -35- 810._ clearly -provides a _ten year period for a judgment. This a clear
:s‘tat'ement: of public policy. No creditor should be permitted to extend this period by -any o
* mieans. ' | | -

The lnterpretatron of a statute should not ever Iead to an absurd resuit.



ADDITIONAL SUSTAINING GROUND

Paragraph 4 of the mstructlons for Form 4C (Rec. pp. 76- 77) prowdes as follows
If there is no judgment mformatron to enroll, indicate “N/A” in one of the
boxes in this section of the form '
Paragraph 10 provrdes
When an Order of Foreclosure is f|led ne|ther the part|es or debt owed
should be I|sted in the Informat|on for the Judgment Index Sectlon unless |
the foreclosure action specifically requires the entr_y of the full judgment
amount before the foreclosure sale, pursuant to Section 29-3-650 of the SC
Code. - o -
Paragraph 12 states: . _
Foreclosure actions should be ended by the Clerk of Court upon receipt of.
the Order of Foreclosure Subsequent |nformat|on |nclud|ng defrcrency ‘
Judgments can be added to the action after the case is ended. . ‘ ‘
 The Appellant should have entered N/A. somewhere on Form 4(c). The form .
~ however, was Ieft completely blank. Th|s would necessarrly create an amblgurty and doubt h
' -as tothe |ntent|on of the Plaintiff. _ ‘ v
‘ If the Plaintiff were not seekmg |mmed|ate entry of a money judgment it ought to} ‘
-have made its mtentlons clear both in the judgment of foreclosure and on Form 4(c). .

“failed to do'so.

CONCLUSION

Just how Iong should a party sufferlng a foreclosure in Wthh a deﬁcrencyjudgment S

s sought have to l|ve with this burden’? If the tefm of ten years is to have any meanlng, it -

' __ should run not Iaterthan the date that the deficiency amount becomes known and'hot from- .

. ‘“the date the foreclosmg party decides to f|le ltS defrcrency judgment



The Order of the Judge Strickland s,horuld be affirmed.
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