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STATEMENT OF ISSUES ON APPEAL

L Whether the trial court erred in ruling that evidence of a prior drug distribution by
appellant at a trailer two days before the other drug charges for which appellant was being
tried for from the same trailer would be admissible because it was a prior bad act and undﬁly

prejudicial as propensity evidence?
IL. Whether the trial court erred in denying counsel’s directed verdict motion when the

State failed to present any substantial evidence beyond a reasonable doubt that appellant had

dominion and control over the drugs or the premises in which they were found?
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STATEMENT OF THE CASE
Appellant was convic"ted of trafficking in cocaine, third offense, and possession with
intent to distribute crack cocaine, third offense, after a jury trial held before the Honorable
Roger L. Couch in York County from January 12-14, 2015. Appellant was sentenced to life
imprisonment without parqle on each conviction. William A. McKinnon, Esq. was defense
counsel. Matthew W. Shelton, Esq. and Christopher Epting, Esq. were the assistant
solicitors.

This appeal follows.
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Argument |

The trial court erred in ruling that evidence of a prior drug distribution by appellant

at a trailer two days before the other drug charges for which appellant was being tried for

from the same trailer would be admissible because it was a prior bad act and unduly

prejudicial as propensity evidence.

A hearing was held on the admissibility of certain statements appellant made and the
prejudice of allowing a prior bad act to come into evidence. Just prior to that hearing,
Detective Carson Neely testified about a search warrant that was drawn up to search a
residence in reference to drug‘activity. (R. p.14, 11.10-12) The residence was a mobile home
on 809 Silver Creek Drive in York County. (R. p.18, 1.8- p.19, 1. 6) Jessica Collins testified
that she resided at the mobile home on February 26, 2014, when the search warrant was
executed and she was present when the police came. The electric bill was in her name and
her mail came there. (R. p.22,1.3-p.23,1.24)

Investigator McGarity testified that on February 27, 2014, he advised appellant of
his rights during the investigation of this case. (R. p.29, 1. 20-24) Appellant agreed to speak
with him. (R. p.35, 11.15-17) McGarity saicll appellant indicated he lived at the mobile home.
He said he and Ms. Collins had a child together. In response to a question of what the police
would find if they searched the premises, appellant replied that they would find crack
cocaine, cocaine, and oxycodone pills. (R. p.35,1. 10 - p.36,1.23)

Detective Neely testified that he also spoke with appellant and appellant told him
that on February 24, 2014, at the mobile home he gave two people crack cocaine and they

smoked it. (R.p.59,1.20 -p.60,1.9)
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Defense counsel arguéd that the above was a.prior bad act under State v. Lyle, 125
S.C. 406, 118 S.E. 803 (1923) and there was no connection with that act and the drugs that
were found in the mobile home on February 26. On the trafficking charge, intent was not an
element of the offense so intent was not relevant. On the possession with intent charge,
appellant was above the one gram limit so the State could rely on the statutory presumptive
intent. The real question for the jﬁry in this case was whether the cocaine and crack cocaine
found in the air vent in the mobile home belonged to appellant based on the theory of
constructive possession. Any reliance on “intent” by the State should be far outweighed by
the prejudice of the prior bad act. (Tr. p. 126, line 1- p. 127, line 13)!

The -assistant solicitor argued that the fact appellant gave crack cocaine to two
people two days earlier went to prove that the drugs found on February 26 were appellant’s
drugs. (Tr.p. 129, lines 7-14)

Defense counsel argued that the State did not have to prove intent because of the
amount of drugs found. To bring up the prior bad act would be extraordinarly prejudicial.
The State just wanted to prejudice the jury and to get the jury to believe the drugs found -
during the search belonged to appellant. (Tr. p. 132, lines 7-19)

The trial court found the prior bad act to be more probative than prejudicial and
allowed it to come into evidence. (Tr. p. 134, line 14~ p. 135, line 9) That ruling was in
erTor.

In State v. Gore, 283 S.C. 118, 322 S.E.2d 12 (1984) the court wrote:

! At the directed verdict motion the prior bad act was brought up multiple times as if it
should prove the substantive charges for which appellant was on trial. (Tr. p. 285; Tr. p.
286; Tr. p. 298; Tr. p. 303; Tr. p. 325; Tr. p. 331; Tr. p. 335; Tr. p. 336; Tr. p. 340; Tr. p.
348) ‘

4
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In State v. Gore, 283 S.C. 118, 322 S.E.2d 12 (1984) the court wrote:

Under our system of justice, a conviction must be based upon evidence of the
offense for which the accused is on trial rather than prior criminal or immoral acts.
State v. Lyle, 125 S.C. 406, 118 S.E. 803 (1923). Furthermore, where bad acts did
not result in a conviction, guilty plea, indictment, or arrest of the appellant, this
Court has limited the State’s use of the evidence. State v. Smith, 279 S.C. 440, 308
S.E.2d 794 (1983). (Appellant’s lover improperly related instance of the appellant’s
unconvicted sexual battery upon her in his trial for murder of another woman); State
v. Rivers, 273 S.C. 75, 254 S.E.2d 299 (1979). (In trial for criminal sexual conduct
with the prosecutrix the court erred in receiving testimony from the appellant’s wife
regarding his prior unconvicted acts of sexual misconduct on her); State v. Conyers,
268 S.C. 276, 233 S.E.2d 95 (1977). (Allegations that the appellant poisoned her
first husband not admissible because the evidence was not clear and convincing);
State v. Drew, 283 S.C. 118, 316 S.E.2d 367 (S.C.1984). (Cross-examination and
reply testimony regarding unconvicted act of burning a combine not proper in
criminal conspiracy trail for burning a business.)

We conclude that, under circumstances of this case, solicitor’s cross-
examination regarding the prior fire was prejudicial. When, as here, the previous
alleged bad act is strikingly similar to the one for which the appellant is being tried,
the danger of prejudice is enhanced. Additionally, we believe that the circumstantial
evidence nature of the case makes the mention of an alleged similar misdeed by the
appellant particularly damning in the jury’s eyes.

As the court noted in State v. Alexander, 303 S.C. 377, 401 S.E.2d 146 (1991) and

under Rule 403, SCRE, “Evidence is unfairly prejudicial if it has an undue tendency to
suggest a decision on an improper basis...” In State v. Carter, 323 S.C. 465,476 S.E.2d 916
(Ct. App. 1996) the court held that evidence of a drug transaction involving the defendant
four days before the transaction giving rise to -the charge 'againét the defendant was not
admissible for any proper purpose.

The prior bad act also placed appellant’s character into issue. In Mitchell v. State,

298 S.C. 186, 379 S.E.2d 123 (1989) the Court wrote:

In a criminal case, the State cannot attack the character of the
defendant unless the defendant herself first places her character in issue.
State v. McElveen, 280, S.C. 325, 313 S.E.2d 298 (1984): State v. Swords,
279 S.C. 554, 309 S.E.2d 750 (1983); State v. Gamble, 247 S.C. 214, 146

5
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S.E.2d 709 (1966). Further, evidence of prior bad acts is inadmissible to
show criminal propensity or to demonstrate that the accused is a bad person.

In State v. Ross, 272 S.C. 56, 249 S.E.2d 159 (1978), the Court noted: “Character evidence

is so highly prejudicial that it is usually excluded under hard and fast rules.” (citation

omitted). In State v. Johnson, 293 S.C. 321, 360 S.E.2d 317 (1987), the Court elaborated on
the subject:
It is well established that evidence of other crimes or prior bad acts is

inadmissible to show criminal propensity or to demonstrate the accused is a
bad individual. See, e.g., State v. Gregory, 191 S.C. 212,4 S.E.2d 1 (1939).

The prior bad act was irrelevant to the trafficking charge because “intent” was not an
element of that offense. -It only served to prejudice appellant’s case because it served as
propensity evidence. The prior bad act was not necessary for the possession with intent to
distribute crack cocaine charge because the amount of crack cocaine involved was 5.11
grams. (R.p.196, 11.12-14) This was well above the statutory presumptive intent charge. So
the State’s reliance on the prior bad act for the crack cocaine charge should have been
outweighed by its prejudice. Finally, the trial court failed to give a limiting instruction on
the affect of the prior bad act. The rule is that when evidence of other crimes is admitted for
a specific purpose, the trial court is required to instruct the jury to limit their consideration of

this evidence for the particular purpose for which it was offered. State v. Timmons, 327

S.C. 48, 488 S.E.2d 323 (1997) Hence, the jury was free to view the prior bad act as

propensity evidence which was prejudicial to appellant.
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Argument 11

The trial court erred in denying counsel’s motion for a directed verdict when the

State failed to present any substantial evidence beyond a reasonable doubt that appellant had

dominion and control over the drugs or the premises on which they were found.

During the actual triaf, Investigator McGérity testified that a search warrant was
executed on February 26, 2014, around 6:00 PM at the mobile home on Silver Creek Drive.
Detectives Beck anci Neely were with him along with some other officers. (R. p.90, l. 3-20)
He said Jessica Collins who lived at the residence showed up as they were executing the
warrant. Appellant was not there. There were children living at the residence. (R. p.95,1. 6
-p. 96, 1.11) As aresult of the search, the detective said they found a glass jar that appeared
to contain one bag of crack cocaine and three bags of cocaine in the back bedroom inside the
floor vent. A digital scale was found on the kitchen table. What appeared to be a pill
grinder containing white powder was found in the back bedroom under the bed. (R. p.101,
11.1-9). Some men’s clothing and shoes were found along with some photos of appellant
and some bank statements. (R. p.101, 1. 25 - p.102, 1.19) Jessica Collins was arrested on the
evening of the search and appellant was a suspect. (R. p.108, 1. 24- p.109, 1.10) Later in the
evening, appellant was found at the residence off of Hudson Street and was taken into
custody. (R. p.114, 11.5-15) Investigator Mcgarity said appellant indicated that he and
Jessica Collins lived at the mobile home on Silver Creek Drive and that they had a child in
common. Appellant also indicated that if the residence was searched, the police would find

cocaine and crack cocaine. (R.p.118,1.5-20)
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On cross-examination Mcgarity admitted that the address listed on both appellant’s
driver’s license and license plate registration was 367 East Jefferson Street. And none of the
forensic testing at Silver Creek Drive linked appellant to that address. (R. p.124, 1.10- p.
127,1. 4)

Detective Neely testified that he spoke with appellant after he was brought into
custody and appellant indicated that he was living at Silver Creek Drive. Appellant also said
that he provided some crack cocaine to two individuals on February 24 at the Silver Creek
Drive residence. (R. p.173, 1. 6-25)

Kimberly Kinley testified that both Jessica and appellant lived at the mobile home.
(R.p.179,1.25 - p.180, 1. 6) It was Jessica who rented the trailer. (R. p.181, 1l. 21-24)

At the conclusion of the State’s case, defense counsel moved for a directed verdict to
the charges because the State failed to provide any substantial evidence over the issue of
dominion and control. There was evidence that appellant stayed at the house from time to
time but there was no evidence to show that he had dominion and control over the drugs that
were found in the floor air vent. (R. p.198, 1. 18 - p. 199,1.10)®

The trial court ruled as follows:

“In this particular case there are several factors which--and I am
reviewing it from the totality of the circumstances. I'm making an effort not
to weigh the evidence, but to determine the existence of evidence, but I think
that the exercise requires that I weight the evidence to a certain degree.

And in this particular case the evidence is that the defendant had
children that lived in the residence in question. The mother of those children
lived there as well. There wasn’t evidence as to who actually--whether he
had--his name on the lease or he was an actual tenant. There was evidence
from a neighbor, however, that he lived there quite often. He would come
and go and stay there. While he was not there for periods of time at that
address.

Evidence inside of that location would indicate that he was present
and living there as well, such as the pill bottle that was found on the

? The motion discussion covered almost 70 pages of the transcript. (R. p.198 - p.257)
8
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nightstand or dresser in the bedroom which the drugs were found that had his
name on it, as well as the bank records that were found in the home that had
his name on, which were fairly recent of the date, indicating that they had
recently been placed there.

In his statement given to police he admitted having been at that
premises two days prior to the search. That at that time he had had people
there at the home with him and he had distributed drugs to those people at
that time and at that location.

Also in his statement when he was asked about what drugs might be
found in that location if it was searched, the defendant was able to describe
exactly the drugs that were found hidden in the location by—without fail.
There was no error in his description of what would be found in that
location.

Here 1 think that I’'m looking at whether or not the defendant
exhibited a right to exercise dominion and control over this premises. It
appears that he did come and go quite often. The fact that he simply lived
there in not determinative of itself, but he did take the liberty of inviting
people to that location. He did take the liberty of distributing drugs from that
location, which would indicated to me that he was exercising a certain
degree of dominion or control.?

The evidence doesn’t indicate whether the other person involved, the
mother of his children, was involved in that transaction or not, so I have to
just take it as it is. The only evidence is that he was present with two other
people and drugs were distributed. That’s all it says.

Now, in taking the totality of the circumstances, and I realize that it’s
a circumstantial case, but the cases all say that constructive possession can
be proven by circumstantial evidence. In fact, it may be the only way that
you prove constructive possession in this matter. And, again, attempting not
to weigh the evidence but attempting to determine if there is evidence. And
also I am constrained by the fact I must view the evidence in the light most
favorable to the State, not in the light most favorable to the defendant in this
matter.

Based on all of those factors, I am going to deny the motion and
allow the case to go forward to the jury.”

(R. p-258,1. 11 - p. 260, 1.14)

3 Earlier the trial court expressed concern over the issue of dominion or control. (R.
p.219,11.3 -10; R. p.221,11. 3-25; R. p.223, 11. 14-19)

9
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The ruling denying the directed verdict motion was in error. Due process as
guaranteed by the Fourteenth Amendment requires “that no person shall be made to
suffer the onus of a criminal conviction except upon sufficient proof—defined as
evidence necessary to convincé a trier of fact beyond a reasonable doubt of the existence

of every element of the offense.” Jackson v. Virginia, 443 U.S. 307, 316, 99 S.Ct. 2781,

2787 (1979).
Our Court has held:

" [T]he trial judge is concerned with the existence or
non-existence of evidence, not with its weight; and,
although he should not refuse to grant the motion
where the evidence merely raises a suspicion that
the accused is guilty, it is his duty to submit the case
to the jury if there be any substantial evidence
which reasonably tends to prove the guilt of the
accused, or from which his guilt may be fairly and
logically deduced. [Emphasis added].

State v. Littlejohn, 228 S.C. 324, 89 S.E.2d 924, 926 (1955); State v. Edwards, 298 S.C.

272,379 S.E.2d 888 (1989), cert. denied, 493 U.S. 895, 110 S.Ct. 246 (1989).
In applying this standard, our Court has held that evidence which is “sufficient to
raise a strong suspicion of the guilt of the accused” is not sufficient to constitute “any

evidence form which the guilt of the accused may be fairly and logically deduced.” State

v. Totherow, 263 S.C. 275, 210 S.E.2d 228, 230 (1974). See, also, State v. Turner, 117

S.C. 470, 109 S.E. 119, 120 (1921). The motion for a directed verdict should be granted,
therefore, “where evidence merely raises a suspicion of guilt, or is such to permit the jury

to merely conjecture or to speculate as to the accused’s guilt.” State v. Brown, 267 S.C.

311, 227 S.E.2d 674, 677 (1976), citing State v. Matarazzo, 262 S.C. 662, 207 S.E.2d 93,

cert. denied, 420 U.S. 945 (1974). “If the evidence is consistent with both innocence and

10
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guilt it cannot support a conviction.” United States v. Varoz, 740 F.2d 772, 775 (10th Cir.

1984); United States v. Ortiz, 445 F.2d 1100, 1103 (10™ Cir 1971). Guilt is only to be found

when there is a “rationally supportable state of near certitude.” Evans-Smith v. Taylor, 19

F.3d 899, 906 (4™ Cir 1994).
In this case, the State was required to prove that appellant had dominion and control
over the drugs or the premises where the drugs were found as well as knowledge of the

drugs being present. State v. Hudson, 277 S.C. 200, 284 S.E.2d 773 (1981). This was a

circumstantial evidence case as the assistant solicitor admitted and the trial court recognized
that as such. Because it was circumstantial evidence case the State was required to show

substantial circumstantial evidence before the case could be submitted to the jury. State v.

Bostic, 392 S.C. 134, 708 S.E.2d 774 (2011): State v. Odems, 395 S.C. 582, 720 S.E.2d 48
(2011) |

In State v. Heath, 370 S.C. 326, 635 S.E.2d18 (2006) the defendant was 22 years
old at the time of his arrest. He lived in a house with his mother and a young child. The
mother owned the house. The police got a search warrant to search in and around the
house for crack cocaine. When they arrived at the house, the defendant and his brother
were outside in front of the house. The defendant appeared to have just finished washing
his car in front of the house. The police found crack cocaine, $2,500 in cash, and scales
inside the house. In addition, the police found 43.48 grams of crack cocaine in a car-
washing mitt in a recycling bin near the back door of the house. The defendant was
convicted of trafficking in the crack cocaine found in the car-washing mitt. The issue
was whether the defendant was knowingly in constructive possession of that crack

cocaine. On appeal the court reversed the conviction and wrote as follows:

11
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The State presented no direct or circumstantial evidence linking Appellant
to the 43.48 grams of crack. As a result, the question becomes whether
Appellant had dominion and control over the property where the crack
was found.

We hold that the State failed to present evidence that Appellant could
exercise dominion and control over the area where the crack was found.
However, the home is owned by Appellant’s mother. As a result, it is
arguable that Appellant merely had a right to access the area where the
crack was found, not actual dominion and control of the property.
(emphasis supplied)

In Goldsmith v. Witkowski, 981 F.2d 697 (4™ Cir. 1992) the State only presented

“an evidentiary picture of an accused sitting at a table laden with narcotics and narcotic
paraphernalia in an apartment where other drugs and paraphernalia were later
discovered.” 981 F.2d at 702. The court also wrote:

Essentially, the government only proved Goldsmith’s presence in the
apartment and his awareness of the drugs. Under South Carolina law, the
mere presence of a person in an area containing drugs, absent evidence of
his dominion and control over them, is insufficient to prove his possession
of the drugs. State v. Tabory, 260 S.C. 355, 196 S.E.2d 111, 113 (1973).
Again, even presence coupled with knowledge of the drugs is insufficient
to sustain a possession conviction; the State must also prove dominion and
control. See Kimbrell, 362 S.E.2d at 631. Even if this were not state law,
the due process protections of Jackson®, in our view, would require the
invalidation of convictions based solely on evidence of mere presence, as
was established in this case.
981 F.2d at 701.

As in Heath, appellant merely had a right to access the area where the drugs were

found. He did not have dominion and control.

* Jackson v. Virginia, 443 U.S. 307, 99 S.Ct. 2781 (1979)
12
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Appellant should be granted a directed verdict on Argument II, or in the alternative,

a new trial on Argument I.

This 12th day of February, 2016.

CONCLUSION
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Robert M. Pachak
Appellate Defender
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II.

STATEMENT OF ISSUES ON APPEAL

The trial court properly allowed testimony regarding a prior
bad act in which Appellant distributed crack cocaine to two
individuals at the location in which crack cocaine and
cocaine were found two days later and he contested
dominion and control over the drugs at trial. Further, the
issue 1s blatantly not preserved for review on appeal
because Appellant’s counsel first presented the facts to the
jury during opening statement and later failed to object
when the prior bad act testimony was admitted in front o
the jury. . ‘

The trial court properly denied Appellant’s motion for a
directed verdict because the State presented ample evidence
Appellant knew of the existence of the drugs and had
dominion and control over the drugs in question.
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STATEMENT OF THE CASE

The State agrees with Appellant’s procedural Statement of the Case.

485



ARGUMENT

L. The trial court properly allowed testimony regarding a
prior bad act in which Appellant distributed crack
cocaine to two individuals at the location in which crack
cocaine and cocaine were found two days later and he
contested dominion and control over the drugs at trial.
Further, the issue is blatantly not preserved for review
on appeal because Appellant’s counsel first presented
the facts to the jury during opening statement and later
failed to object when the prior bad act testimony was
admitted in front of the jury.

Appellant contends the trial court erred in allowing testimony regarding a prior
bad act of distributing crack cocaine. First, the issue is blatantly not preserved and was
clearly. waived by Appellant. Further, the testimony was properly admitted. Appellant
has challenged ownership of the drugs and the evidence he was distributing crack cocaine
from the location the drugs were seized is significant probative evidence establishing his

. ) . . o
dominion and control over the drugs. Appellant is charged with possession with intent to
distribute crack cocaine, and as a result the evidence also establishes his intent to
distribute the crack cocaine. Accordingly, the trial court did not err in admitting the
testimony.

Preservation

First, the issue of the admission of testimony is clearly not preserved for review

on appeal. Appellant raised the issue in a pre-trial motion. Detective Neely, who testified

to the prior bad act testimony, was not the first officer to testify after the pre-trial hearing.

As a result, Appellant was required to object to the admission of the testimony when it

was actually presented to the jury. See State v. Forrester, 343 S.C. 637, 642, 541 S.E.2d

837, 840 (2001) (“In most cases, ‘[mJaking a motion in limine to exclude evidence at the
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beginning of trial does not preserve an issue for review because a motion in limine is not
a final determination. The moving party, therefore, must make a contemporaneous

objection When the evidence is introduced.’”); State v. Kirton, 381 S.C. 7; 43,671 S.E.2d

107, 125 (Ct. App. 2008) (same). He failed to raise any objection to the testimony.
(T.256-257, R 173-174). As a result, he failed to preserve the issue for review on
appeal.
| Further, Appellant waived his right to contest the admission of the evidence
before the jury because he first addressed the evidence during his opening statement.
Appellant’s counsel during opening statement said: “You will even hear probably that
Mr. White a few days before this gave someone some kind of smokeable drug a few days
before this.” (T.166; R. 88). By raising the evidence to the jury, Appellarllt \has waived
any issue with regards to its admission.
Merits |
i

Even if the issue could conceivably be considered preserved, the trial court
properly admitted tllle testimony to establish Appellant’s dominion and control over the
drugs as wevll as his intent to distribute the crack cocaine. In the instant case, in order to

support the conviction for both drug offenses, the State had to prove Appellant possessed

the drugs and intended or knew he had possession of the drugs. See State v. Mollison,

319 S.C. 41, 45, 459 S.E.2d 88, 91 (Ct. App. 1995). As the South Carolina Supreme

Court explained:
Conviction of possession of [illegal drugs] requires proof of
possession-either actual or constructive, coupled with
knowledge of its presence. Actual possession occurs when
the drugs are found to be in the actual physical custody of
the person charged with possession. To prove constructive !
possession, the State must show a defendant had dominion

A

4
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and control, or the right to exercise dominion and control,
over the [drugs]. Constructive possession can be
established by circumstantial as well as direct evidence,
and possession may be shared.

State v. Hudson, 277 S.C. 200, 202, 284 S.E.2d 773, 774-75 (1981).

Appellant, throughout trial, contested the State’s evidence regarding whether he
had dominion and control over the drugs found in the trailer rented by the mother of
several of his children.' The testimony presented by the State through Detective Neely
established Appellant provided two individuals with crack cocaine to smoke while they
were at the same residence searched two days later in which crack cocaine and powder
cocaine were found. (T.256-257; R. 173-174). The fact Appellant was able to provide
two individuals with crack cocaine at that -same residence is certainly highly probative
circumstantial evidence establishing his constructive possession over the drugs fouﬁd two
days later. The testimony was not unduly prejudicial because it established the required
element of his possession by showing his dominion and control over the drugs within that
residence.

Additionally, Appellant was charged with possession‘ with intent to distribute
crack cocaine, which clearly' requires the State to establish he had an intent to distribute
the drugs. His prior distribution of the crack cocaine clearly indicates an intent to
distribute and not one of mere possession. Accordingly, the testimony was highly

,

probative to this element of the offense and certainly not unduly prejudicial.

A

' Appellant’s directed verdict motion was based on whether the State provided sufficient evidence of his
dominion and control to establish constructive possession and this issue has been raised as Appellant’s
second issue on appeal. The State had the right to present the testimony demonstratmg Appellant’s .
dominion and control to establish this highly contested fact.

5 -
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1. The trial court properly denied Appellant’s motion for
a directed verdict because the State presented ample
evidence Appellant knew of the existence of the drugs
and had dominion and control over the drugs in
question.

Appellant maintains the trial court erred in denying his motion for a directed
verdict because the State failed to establish Appellant had dominion and control over the
drugs such that he was in constructive possession of the drugs. The State presented
ample evidence including testimony and evidence Appellant lived at the residence where
the drugs were located, knew of the existence of the drugs and types of drugs at the
residence, and had dominion and control over the drugs at the residence.

“When ruling on a motion for a directed verdict, the trial court is concerned with

the existence or nonexistence of evidence, not its weight.” State v. Weston, 367 S.C. 279,

292, 625 S.E.2d 641, 648 (2006). “Whenlreviewing a denial of a directed verdict, this
Court views the eviciér;ce.and all reasonable inferences in the light most favorable to the
state.” Id. A directed verdict motion should be denied if there is any direct or substantial
circumstantial evidence reasonably tending to prove the guilt of the accused. State v.
Latimore, 397 S.C. 9A, 12,723 S.E.2d 589,'591 (2012).

As discussed previously, the State must prove Appellant possessed, either through

actual or constructive possession, the drugs found in the residence. Sﬁv State v. Mollison; '
319 S.C. 41, 45, 459 S.E2d 88, 91 (Ct. App. 1995). Appellant was not in actual
possession of the drug.s, so the State presented ample evidence demonstrating Appellant’s
constructive possession of the drugs.

To prove constructive possession, the State must show a

defendant had dominion and control, or the right to exercise
dominion and. control, over the [drugs]. Constructive
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7

possession can be established by circumstantial as well as
direct evidence, and possession may be shared.

State v. Hudson, 277 S.C. 200, 202, 284 S.E.2d 773, 774-75 (1981). “Possession requires

more than mere presence.” State v. Jackson, 395 S.C. 250, 717 S.E.2d 609 (Ct. App.

2011) (quoting State v. Stanley, 365 S.C. 24, 43, 615 S.E.2d 455, 465 (Ct. App. 2005)).

Possession, howevér, can be shared among two or more people. See Hudson, 277 S.C. at

4

202, 284 S.E.2d at 774-75; State v. Muhammed, 338 S.C. 22, 27, 524 S.E.2d 637, 639

(Ct. App. 1999). Further, “actual knowledge of the presence of the drug is strong
evidence of intent to control its disposition or use, knowledge may be equated with or

substituted for the intent element.” State v. Kimbrell, 294 S.C. 51, 54, 362 S.E.2d 630,

631 (1987) (citing State v. Lane, 271 S.C. 68, 245 S.E.2d 114 (1978)); see also, State v.

Cheeks, 401 S.C. 322, 328, 737 S.E.2d 480, 484 (2013) (finding the jury may consider
the actual knowledge as evidence ‘of intent to control and the legal proposition may be
appropriate for a court to consider in a sufficiency of the evidence case, even if not’
appropriate for a jury charge).

In his interviews with multiple law enforcemént officers, Appellant admitted he
lived at the residence where drugs were located. Appellant explained to Investigator
McGarity that he lived at the residence with the mother of his children, Ms. Collins.
(T.196; R. 118). Investigator McGarity asked Appellant what they would find if fhey
searched the house. Appellant responded: “cocai‘ne, crack, and pills Oxycodone pills.”
(T.196; R. 118).

Appellant further informed Detective Neely he lived at the Silver Creek Road

address where the drugs were found. (T.256;' R. 173). He specifically told Detective

Neely about an occurrence two days prior to the execution of the search warrant in which -
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Appellant provided crack cocainezlto two individuals at the Silver Creek residence where
the crack cocaine and cocaine were later found. (T.256-257; R. 173-174).

In addition, officers found numerous personal items of Appellant’s at the
residence to establish he lived at the residence on a regular basis. The officers found
Appellant’s bank statements on a bedroom dresser; men’s clothing and shoes,
prescription pill bottles beside the master bed with the prescriptioﬁ in Appellanf’s name,
and a post-it note with Appellant’s name on it stuck to the refrigerator. (T.178-180; 183-
184; R. 100-102;105-106). The bank statements and pill bottles containing Appellant’s
prescription were found in the same bedroom with the drugs. (T.214-215; R. 13 1-132).

" Finally, a neighbor testified she used to live in the trailer beside Ms. Collins and
Appellant. She testified both Ms. Collins and Appellant lived in the trailer on Silver
Creek. (T.262-263’; R. 179-180). When asked how she knew he was not juét visiting his
kids, she responded: “Because his car would be there sometimes during the day every day
sometime and at nigﬁt sometimes, but like I said, I have known him to be playing the
field, so to speak.” (T.265; R. 182).

The evidence presented including Appellant’s personal items located in the
vicinity of the drugs; the testimony by a neighbor regarding Appellant living at the
address; and the testimony from the‘ officers, espeéially regarding the statements by
Appellant that he lived at the address and provided individuals with cocaine from the
address, demonstrate Ahe had such dominion and control over fhe drugs to be in

constructive possession of the drugs.

? The State established several addresses Appellant frequented where mothers of his children lived. (T.218-
219; R. 135-136).
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CONCLUSION

For all the foregoing reasons, it is respectfully submitted that the judgment and
conviction of the lower court be affirmed.
Respectfully submitted,

ALAN WILSON
Attorney General

WILLIAM M. BLITCH, JR.

Assistant Attorney General
S.C. Bar No. 15608

KEVIN S. BRACKETT
\ - Solicitor, Sixteenth Judicial Circuit

William M. Blitch, 4%,

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3727

ATTORNEYS FOR RESPONDENT

February 5, 2016
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

The State, Respondent,
V.

Reginald Raynard White a/k/a Reginald Raynard White,
Jr., Appellant.

Appellate Case No. 2015-000171

Appeal From York County
Roger L. Couch, Circuit Court Judge

Unpublished Opinion No. 2016-UP-441
Submitted September 1, 2016 — Filed October 26, 2016

AFFIRMED

Appellate Defender Robert M. Pachak, of Columbia, for
Appellant.

Attorney General Alan McCrory Wilson and Assistant
Attorney General William M. Blitch, Jr., both of
Columbia; and Solicitor Kevin Scott Brackett, of York,
for Respondent.

PER CURIAM: Reginald Raynard White appeals his convictions for trafficking
in cocaine and possession with intent to distribute crack cocaine, arguing the trial
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court erred in (1) admitting evidence of his prior drug distribution because it was a
prior bad act and unduly prejudicial and (2) denying his motion for a directed
verdict when the State failed to present any substantial evidence he had dominion
and control over the drugs or the premises where they were found. We affirm
pursuant to Rule 220(b), SCACR, and the following authorities:

As to issue 1: State v. Gagum, 328 S.C. 560, 564-65, 492 S.E.2d 822, 824 (Ct.
App. 1997) ("Because a ruling in an in [imine motion is not final, the losing party
must renew his objection at trial when the evidence is presented in order to
preserve the issue for appeal.").

As to issue 2: State v. Bennett, 415 S.C. 232, 235, 781 S.E.2d 352, 353 (2016)
(stating the appellate "[c]ourt's review is limited to considering the existence or
nonexistence of evidence, not its weight"); id. at 236-37, 781 S.E.2d at 354
("[W]hen ruling on a directed verdict motion, the trial court views the evidence in
the light most favorable to the State and must submit the case to the jury if there is
'any substantial evidence which reasonably tends to prove the guilt of the accused,
or from which his guilt may be fairly and logically deduced." (quoting State v.
Littlejohn, 228 S.C. 324, 329, 89 S.E.2d 924, 926 (1955))); State v. Pradubsri, 403
S.C. 270, 282, 743 S.E.2d 98, 105 (Ct. App. 2013) ("To prove constructive
possession, the State must show a defendant had dominion and control, or the right
to exercise dominion and control, over the [drugs]." (alteration by Jackson)
(quoting State v. Jackson, 395 S.C. 250, 255, 717 S.E.2d 609, 611 (Ct. App.
2011))); State v. Heath, 370 S.C. 326, 329-30, 635 S.E.2d 18, 19 (2006) ("The
defendant's knowledge and possession may be inferred if the substance was found
on premises under his control."); State v. Muhammed, 338 S.C. 22, 25, 28, 524
S.E.2d 637, 638, 640 (Ct. App. 1999) (holding the trial court did not err in denying
the defendant's motion for a directed verdict when he had unrestricted access to a

friend's house, had attached a lock to the room where the drugs were found, and
held the key to the lock).

AFFIRMED.!

LOCKEMY, C.J., and KONDUROS and MCDONALD, JJ., concur.

' We decide this case without oral argument pursuant to Rule 215, SCACR.
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S.C. Constitution, Section 3, Due Process Clause to a fair trial: as well as in reference to

Indictment 2014-GS-46-01500 for Trafficking Cocaine and possession of cocaine with the intent

to distribute.

(b)  Applicant claims he is being held in custody in violation of his fifth and

fourteenth Amendment rights, and the S.C. Constitution, Article 1 Section 3, the Due Process

Clause guaranteeing a fair and impartial trial in reference to ineffective assistance of counsel

© The trial court erred in ruling that evidence of a prior drug distribution by

appellant, at a trailer two days before the other drug charges for which appellant was being tried

for from the same trailer, would be admissible because it was a prior bad act and unduly

prejudicial as propensity evidence.

11.  State concisely and in the same order the facts which support each of the grounds set out
in (10):

@) Applicant contends that on January 14, 2015, the trial judge, during a jury trial,

instructed the jury as follows, " ...the Defendant is charged with trafficking in cocaine. and in

that case the State must prove beyond a reasonable doubt that the Defendant knowingly sold,

manufactured, cultivated, delivered, purchased, brought into the state, provided financial

assistance, or otherwise aided, abetted, attempted, or conspired to sell, manufacture, cultivate,

deliver.purchase, or bring into the state, was knowingly in actual or constructive possession or

knowingly attempted to become in actual or constructive possession. The State must prove

beyond a reasonable doubt that the amount of the cocaine or in any mixture thereof containing

cocaine was 10 grams or more. (The Court gives definitions of possession), and then resumes.

"...I will tell you that mere presence at a scene where drugs are found is not enough to prove

possession." Applicant further contends that in charging the jury that, "...the Defendant's

knowledge and possession may be inferred when a substance is found on the property that is

under a defendant's control. However, this inference is simply an evidentiary fact to be taken into

consideration by you, along with other evidence, in this case. You give it the weight you think it

should have." The trial judge should have made it clear to the jury that it is free to accept or

reject the permissive inference depending on its view of the evidence. The Court rendered the

jury instruction unconstitutional with the presumed language concerning the defendant's

knowledge and possession.
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(b)  Applicant claims that pursuant to Strickland v. Washington, 466 U.S. 668 (1984).

his trial counsel William A. McKinnon's performance fell below an objective statndard of

reasonableness in failing to object to trial Judge's unconstitutional, burden-shifting, and

impressive inference charge to the jury. The Court A jury charge violates Due Process if it is

reasonable likely that the jury understood the charge to create a mandatory presumption

requiring it to infer an element of the offense if the State proves certain predicate facts, thereby

relieving the State's burden of proof as an element of the offense. The burden shifted to the

Defendant to prove his innocense instead due to the Court's error in charging the jury.

(©  The trial court erred in ruling that evidence of a prior drug distribution by

appellant, at a trailer two days before the other drug charges for which appellant was being tried

for from the same trailer, would be admissible because it was a prior bad act and unduly

prejudicial as propensity evidence.

12. Prior to this application have you filed with respect to this conviction:
(@  any petition in a State Court under South Carolina Law? Yes
(b)  any petition in State or Federal Courts for habeas corpus or post-convictions
relief? Direct Appeal
(©) any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)? No
(d)  any other petitions, motions or applications in this or any other Court? No
13.  If you answered “yes” to any part of (12), list with respect to each petition, motion or
application:
(a) - the specific nature thereof:

1. Direct Appeal-Affirmed

ii.
1ii.

iv.

(b)  the name and location of the Court in which each was filed:

1. South Carolina Court of Appeals

ii.
iii.

iv.
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14.

15.

16.

ii.

iii.

iv.
(d)
i.

1i.

iii.

iv.

(€)

i

ii.

iii.

iv.

the disposition thereof:
Affirmed

the date of each such disposition:
Oct 26, 2016

if known, citations of any written opinions or orders entered pursuant to each such
disposition:
Unpublished Opinion No. 2016-UP-441

Has any ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?

Yes

If you answered “yes” to (14) identify:

@)
L.
i

ii.

(b)
1.

ii.

1il.

which grounds have been presented:
10a
10b
10c

the proceedings in which each ground was raised:

Direct Appeal
Direct Appeal
Direct Appeal

If any ground set forth in (10) has not previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:

Revised 3/2003

502



(b)
©
17.
(@)
(b)
©
(d)
©
applications
18.
@)
i.
ii.
iii.
(b)
i.
ii.
iii.
19.
20.

Were you represented by an attorney at any time during the course of:

your arraignment and plea? No

your trial, if any? Yes

your sentencing? Yes

your appeal, if any, from the judgment of conviction or the imposition of
sentence? Yes

preparation, presentation or consideration of any petitions, motions or

with respect to this conviction, which you filed? Yes

If you answered “yes” to one or more parts of (17), list:

the name and address of each attorney who represented you:
B, C- William A. McKinnon
Robert M. Pachak

the proceedings at which each such attorney represented you:

BC-Trial and Sentencing

Direct Appeal

State clearly the relief you seek in filing this application:

Petitioner seeks a new trial

Are you now under sentence from any other court that you have not challenged?

No
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STATE OF SOUTH CAROLINA

)
) VERIFICATION
County of YORK )

I, Reginald Raynard White, Jr. , being duly sworn upon my oath, depose and say that I have
subscribed to the foregoing application; that I know the contents thereof; that it includes every
ground known to me for vacating, setting aside or correcting the conviction and sentence
attacked in this application; and that the matters and allegations therein set forth are true.

lesiea] Ll

SWORN to and subscribed before me this XZ

day of lMﬂW\[ 2000 .
Masll M’\ (LS)
Notary PubTic

My Commission Expires: \O[O\ l’ 2

—
T

Revised 3/2003
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF YORK ) FOR THE SIXTEENTH JUDICIAL CIRCUIT
)
Reginald Raynard White, Jr., ) CaseNo.: 2017-CP-46-1435 2 2
SCDC#353172 ) <« 2 2 D
) Aoz A
Applicant, ) %f:_,’i A
) RETURN AND PARTIAL MOTIOR 0% & .,
v. ) TO DISMISS G =+
) g8 ¢
State of South Carolina, ) o T 2
)
Respondent. )
)

Respondent, making its Return to the Application for Post-Conviction Relief (“PCR”)

filed on May 17, 2017, would respectfully show this Court:
L

Applicant is presently confined in the South Caralina Department of Corrections pursuant
to orders of commitment of the York County Clerk of Court, In May 2014, the York County
Grand Jury indicted Applicant for trafficking in cocaine (2014-GS-46-1499) and possession with
intent to distribute crack cocaine (2014-GS-46-1500). William A. McKinnon, Esquire
represented Applicant. Assistant Solicitors Matthew W. Shelton, Esquire and Christopher Epting,
Esquite prosecuted the case. On January 12-13, 2015, Applicant proceeded to trial before the
Honorable Roger L. Couch, The jury found Applicant guilty as indicted, Judge Couch sentenced
Applicant to imprisonment for life without the possibility of parole for each charge.

Applicant filed a timely notice of appeal. Robert M. Pachak, Esquire, of the Office of
Appellate Defense perfected the appeal. The South Carolina Court of Appeals affirmed

Applicant’s conviction on October 26, 2016. State v. White, Op. No. 2016-UP-441 (S.C. Ct.

App. filed October 26, 2016), The remittitur was returned to the circuit court on December 7,

2016,
1of6
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Attached to this Return and incorporated by reference are the records of the York County
Clerk of Court regarding the subject convictions, Applicant’s records from the South Carolina
- Department of Corrections, the trial transcript, Applicant’s appellate records, and the applicétion.
Respondent reserves the right to amend this Return upon receipt of any relevant materials,
IL
In his application for post-conviction relief, Applicant alleges that he is being held in

custody unlawfully for the following reasons:

1. “Applicant claims that in reference to Indictment 2014-GS-46-01499 he is being
held in violation of his fifth and fourteenth Amendment rights of the U.S.
Constitution, and the S.C. Constitution, Section 3, Due Process Clause to a fair
trial; as well as in reference to Indictment 2014-GS-46-01500 for Trafficking
Cocaine -and possession of cocaine with the intent to distribute.”

a. “...The trial judge should have made it clear to the jury that it is free to
accept or reject the permissive inference depending on its view of the
evidence. The Court rendered the jury instruction unconstitutional with the
presumed language concerning the defendant’s knowledge and
possession.” ‘

2. “Applicant claims he is being held in custody in violation of his fifth and
fourteenth Amendment rights, and the 8.C, Constitution, Article 1 Section 3, the
Due Process Clause guaranteeing a fair and impartial trial in reference to
ineffective assistance of counsel.”

a. “Applicant claims that pursuant to Strickland v. Washington, 466 U.S. 668
(1984), his trial counsel William A. McKinnon’s performance fell below
an objective standard of reasonableness in failing to object to trial Judge’s
unconstitutional, burden-shifting, and impressive inference charge to the
jury. The Court A jury charge violates Due Process if it is reasonable
likely that the jury understood the charge to create a mandatory
presumption requiring it to infer an element of the offense if the State
proves certain predicate facts, thereby relieving the State’s burden of proof
as an element of the offense. The burden shifted to the Defendant to prove
his innocence instead due to the Court’s-etror in charging the jury.”

3. *The trial court erred in ruling that evidence of a prior drug distribution by
appellant, at a trailer two days before the other drug charges for which appellant
was being tried for from the same trailer, would be admissible because it was a
prior bad act and unduly prejudicial as propensity evidence,”

a. “The trial court erred in ruling that evidence of a prior drug distribution by
appellant, at a trailer two days before the other drug charges for which
appellant was being tried for from the same trailer, would be admissible

20f6
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because it was a prior bad act and unduly prejudicial as propensity
evidence.”

[1I.
Respondent submits Applicant’s allegations of ineffective assistance of counsel are
without' merit. In a PCR action, Applicant bears the burden of proving the allegations in his

application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the application alleges

ineffective assistance of counsel as a ground for relief, Applicant must prove that “counsel’s

conduct so undermined the proper functioning of the adversarial process that [it] cannot be relied

upon as having produced a just result.” Strickland v. Washington, 466 U.S. 668 (1984); Butler,

286 S.C. at 442, 334 S.E.2d at 814.

In evaluatingb allegations of ineffective assistance of counsel; the reviewing court applies

the two-pronged test outlined in Strickland v. Washington, 466 .S, 668. First, Applicant must

prove that counsel’s performance was deficient. &j Cherry v. State, 300 S.C. 115, 117, 386

S.E.2d 624, 625 (1989). Under this prong, the court measures an.attorney’s performance by its. -
“reasonableness under prevailing professional norms.” Cherry, 300 S.C, at 117, 386 S.E.2d af
625 (quoting Strickland, 466 U.S. at 690). The proper measure of performance is whether the
attorney provided representation within the range of competence required in criminal cases.
Butler, 286 S.C. at 442, 334 S.E.2d at 814. “Counsel is strongly presumeéd to have rendered
adequate assistance and made all significant decisions in the exercise of reasonable professional
judgment.” Id. (citing Strickland, 466 U.S. at 690). The applicant must overcome this
presumption to receive relief. Cherry, 300 8.C. at 118, 386 S.E.2d at 625, Second, counsel’s
deficient performance must have prejudiced the applicant such that “there is a reasonabls

probability that, but for counsel’s unprofessional errors, the result of the proceeding would have:

been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625.
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Respondent submits Applicant can satisfy neither requirement of the Strickland test.
However, the allegation of ineffective assistance of counsel probably raises questions of fact that
the record does not conclusively refute. Accordingly, Respondent requests an evidentiary hearing
to fully res;olve this issue. See Sharper v. State, 279 8.C. 264, 305 S.E.2d 247 (1983).

Iv.

Respondent submits that Applicant’s allegation of trial court error must be dismissed for
failure to state a claim cognizable under the Post-Conviction Procedure Act, S.C. Code Ann,
§17-27-10 to -160. An Applicant may commence a post-conviction relief action on the
following grounds:

1. That the conviction or the sentence was in violation of the Constitution of the
United States or the. Constitution or laws of this State;

2. That the court was without jurisdiction to impose sentence;
3. That the sentence exceeds the maximum authorized by law;

4. That there exists evidence of material facts, not previously presented and
heard, that requires vacation of the conviction or sentence in the interest of
justice;

5. That his sentence has expired, his probation, parole or conditional release

[was] unlawfully revoked, or he is otherwise unlawfully held in custody or
other restraint; or

6. That the conviction or sentence is otherwise subject to collateral attack upon-
any ground of alleged error heretofore available under any common law,
statutory or other writ, motion, petition, proceeding or remedy....
S.C. Code Ann. § 17-27-20.
Trial court error is not a claim cognizable under the Act and it is not a collateral attack on
Applicant’s conviction or sentence. Even if the facts alleged by Applicant are true, these facts do
not support a cognizable claim for post-conviction relief under any of the statutory grounds. PCR

relief is only proper when the application collaterally attacks the validity of the conviction or

sentence. Al-Shabazz v, State, 338 S.C. 354, 527 S.E.2d 742 (2000). Trial court error is improper
4 of 6
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]
|
for post-conviction relief because it could have been raised on direct appeal and is procedurally

barred by S.C. Code Ann. §17-27-20(b) (2003). Post-conviction relief is not a substitute for|a
direct appeal, Simmons v, State, 264 S.C. 417, 215 S.E.2d 883 (1974). A post-conviction relief
application cannot assert any issues that could have been raised at trial or on direct appeal.
Ashley v. State, 260 S.C. 436, 196 S.E.2d 501 (1973) (emphasis adde-d). Furthermore,
Applicant’s issue that the trial court erred by admitting evidence of his prior drug distribution
because it was a prior bad act and unduly prejudicial was in fact raised on direct appeal. For
these reasons and pursuant to Rule 12(b)(6), SCRCP, any allegations concerning trial court error
should be dismissed for failing to state a cognizable claim for which relief can be granted under
the Post-Conviction Relief Act.
V.

Applicant must specify any claims he intends to raise at the PCR evidentiary hearing,
Any claims not specifically laid out in this PCR application or in amendments will be opposed
by the State at an evidentiary hearing pursuant to §§ 17-27-10 to -160 of the South Carolina

Code of Laws and Rule 71.1 of the South Carolina Rules of Civil Procedure. See also Rules

15(a)-(b), SCRCP. All claims should be made well in advance of the evidentiary hearing.
Because Applicant has been appointed an attorney, the attorney, and not Applicant, is the only
individual authorized to file amendments to this application. See Rule 11, SCRCP. Pro se filings
will not be considered at the PCR hearing. Respondent reserves the right to request that any
amendments withheld until the last minute be stricken because of undue prejudice to
Respondent. See Rule 15(a), SCRCP,
V1.

Respondent therefore requests that this Court convene an evidentiary hearing on the

allegation of ineffective assistance of trial counsel. As to all other allegations, Respondent moves
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for summary dismissal pursuant to § 17-27-70 of the South Carolina Code of Laws on the basis
that there is no genuine issue of material fact which would necessitate an evidentiary hearing and
that those allegations should be dismissed as a matter of law.
VII,
Each and every allegation contained within ‘the application not expressly admitted,
qualified, or explained in this Return is hereby denied.
VIIL
WHEREFORE, Respondent requests that an evidentiary hearing be held on the claim of

ineffective-assistance of trial counsel.

Respectfully submitted,

ALAN WILSON
Attorney General

W. JEFFREY YOUNG
Chief Deputy Attorney General

MEGAN HARRIGAN JAMESON
Senior Assistant Deputy Attorney General

JUSTIN J. HUNTER
Assistant Attorney General

By: 4:%/

ATPORNEYS FOR RESPONDENT

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211
Telephone: (803) 734-3737

Qctober 17, 2017
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS B
COUNTY OF YORK ) SIXTEENTH JUDICIAL CIRCUIT P
)
) 2017-CP-46-1435
Reginald White, # 00353172 ) -
Applicant, ) MOTION TO AMEND APPLICATI’@N -
v. )  FOR POST-CONVICTION’RELIEE‘; S
) 2 3
State of South Carolina, ) 3 C,; =z W =
Respondent. ) %'m::;_ ) m
) Zo9 m
Y- = B e
i wn

o
NOW COMES the Applicant Reginald White by and through undersigned “counsel Fid

would move this Honorable Court for leave to amend his post-conviction relief application with

the following grounds:

I. Trial Counsel was ineffective pursuant. to Strickland v. Washington for failing to

contemporaneously object and preserve for appeal the improper admission of prior bad
act/propensity evidence of Applicant’s purported prior drug dealing. The prior bad act

evidence only served as improper propensity evidence and was unduly prejudicial

I1. In conjunction with Ground I, Trial Counsel was ineffective for eliciting testimony about
the prior bad acts on cross-examination, further disqualifying the issue for exclusion by the
trial judge and for appellate review. Additionally, had this evidence been properly
excluded, the trial judge would have been precluded from considering it when deciding on
the motion for directed verdict, as acknowledged by the trial judge.

1L

Trial Counsel was ineffective for failing to raise the issue in the motion to suppress or at
the suppression hearing that the search warrant affidavit failed to provide a substantial basis
for the magistrate to have found probable cause due to: (1) the entire basis for the affidavit
was hearsay from a person who did not testify at the 'suppreésion hearing .and whose

credibility and reliability was not verified or provided for; (2) the absence of a link or hexus
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Iv.

VI,

VIL

VIILL

between Applicant and the residence or drug distribution at the residence; and (3) the
absence of a basis for the beliet: that evidence of crack cocaine would be found there.
Trial Counsel was ineffective for stipulating to the partial basis of Investigator Walter
Beck’s knowledge of “controlled buys”, “marked money” and the street value for drugs,
when Trial Counsel stated the case had nothing to do with either controlled buys or marked
money and had previously objected to both the qualification of Investigator Beck as an
expert and testimony on such matters during a pre-trial hearing,

In conjunction with Ground IV, Trial Counsel was ineffective for fai ling to request that the
foundation for Investigator Beck’s knowledge on these matters be heard in camera,

In conjunction with Grounds IV and V, Trial Counsel was ineffective for failing to
contemporancously and properly object/move to exclude/strike Investigator Beck’s
testimony on the common methods and manner of selling, buying, and using narcotics;
controlled buys; drug price and weight; and other related topics. Investigator Beck was
never qualified as an expert, and his testimony constituted as improper lay witness
testimony, which consisted of opinion and commentary on an ultimate issue at trial.
Further, the testimony was purely anecdotal, irrelevant, and unduly prejudicial,

In conjunction with and in addition to Grounds IV — VI, Trial Counsel was ineffective for
eliciting additional testimony on cross-examination from Investigator Beck on these
subjects as well as on matters of law relating to constructive possession. Not only did
eliciting such testimony theoretically further open the door, but the testimony was also
unduly prejudicial and consisted of opinion and commentary on an ultimate issue at trial.
Trial Counsel was ineffective for eliciting testimony and/or failing to object/ move to strike

Investigator Beck’s testimony that “Other people had told us that he was living there”
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IX.

XIL.

because the testimony was inadmissible hearsay and violated Applicant’s right to
confrontation and cross-examination of these purported other individuals.

Trial Counsel was ineffective for failing to clarify or correct during argument on the
directed verdict motion as to certain items and events the State argueq sufficiently proved
Applicant had dominion and control over the premises where the drugs were found or the
right to exercise dominion or control thereof. In denying the motion for direct verdict, the
trial judge cited a neighbor’s testimony that Applicant frequently had stayed at the
residence. The trial judge also cited “recently dated” prescription bottles with Applicant’s
name as support for the dominion and control element. Trial Counsel failed to bring to the
trial judge’s attention that: 1) the neighbor’s testimony was not anywhere as near specific
as to frequency, rather she testified she only believed he visited or may have lived there
because she simply saw a “silver car” parked out front, which was not identified by any
witness as belonging to. Applicant; 2) the neighbor was unsure as to when she had seen
Applicant there or the silver car, only that she had seen either at some point in “2014”; and
3) there was no testimony as to the date on any prescription bottle with Applicant’s name,
Trial Counsel was ineffective for failing to object to the trial court’s instructions that the
jury was to render a “just and true” verdict and that the jury’s duty was to determine “the
truth of the evidence”, as well as the “truth of [witnesses?] statements”,

Trial Counsel was ineffective for failing to object to the Solicitor’s urging during closing
argument for the jury to render a verdict that “speaks the truth.”

Trial Counsel was ineffective for failing to request an instruction that the jury was free to

“accept or reject” any evidentiary inference.
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XIII.  Trial Counsel was ineffective for failing to make a sufficient and supported objection to

the separate counting of prior “strike” convictions.

Respectfully submitted,

WILLIAM G. YARBOROUGH 111
LAUREN C. HOBBIS

By:&ﬂﬂ»@(\.%ﬂr@

Lauren C. Hobbis
South Carolina Bar #103190

William G. Yarborough III, Attorney at Law, LLC
522 North Church Street Greenville, SC 29601
(864) 331-1612

Greenville, SC
January 16, 2019
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STATE OF SOUTH CAROLINA

) IN'THE COURT OF COMMON PLEAS
COUNTY OF YORK ) FOR THE SIXTEENTE JUDICIAL CIRCUIT
) s
Reginald R, White, Ir., #353172, ) : = @ B
) 2017-CP-46-1435 S0 o
Applicant, ) OG- f;
) ORDER OF DISMISSAL. 5%%x= &
v. ) RS
State of South Caroline, ) -': g}z c:)
) R
Respondent. }
)

This matter comes before the Court by way of an application for post-convictionrelief filed
on May 17,2017, by Reginald White (Applicant). The State (Respondent) filed a return and partial
motion to dismiss on October 26, 2017, requesting an evidentiary hearing. Applicant, through
counsel, filed an amended application on January 23, 2019. An evidentiary hearing into the matter
was convened on January 30, 2019, at the Moss Justice Center. Applicant was present at the
hearing and represented by Willlam Yarborough, Esquire. Assistant Attomey General Janell H.
Gregory of the South Carolina Attorney General’s Office appeared on behalf of Respondent. At
the hearing, Applicant testified on his own behalf. The Honorable Judge William A, McKinnon
(Counsel) also testified, After a review of the record and all evidence presented, this Court finds
Applicant has failed to meet his requisite burden of proof and denies this application.
I. PROCEDURAL HISTORY
Applicant is presently confined in the South Carolina Depariment of Corrections-pursuant
to orders of commitment of the York County Clerk of Court. In May 2014, the York County Grand
Jury indicted Applicant for trafficking in cocaine (2014-GS-46-1499) and possession with intent
to distribute crack cocaine (2014-GS-46-1500), Counsel represented Applicant, Assistant
Solicitors Matthew W. Shelton and Christopher Epting of the Sixteenth Circuit Solicitar’s Office

prosecuted the case. On January 12,2015, Applicant proceeded to trial before the Honorable Roger

Page 1 of 20
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L. Couch. The jury found Applicant guilty as indicted and Judge Couch sentenced Applicant to
life without the possibility of parole for each charge,

Applicant filed a timely notice of appeal. Appellant Defender Robert M, Pachak, of the
Office of Appellate Defense perfected the appeal. The South Carolina Court of Appeals affirmed
Applicant’s conviction on October 26, 2016. State v. White, Op. No. 2016-UP-441 (S.C. Ct. App.
filed October 26, 2016). The remittitur was returned to the citouit court on December 7, 2016,

II. SUMMARY OF FACTS

Detective Carson Neely (Neely) with the York County Sheriff’s Office received
information from a complainant regarding illegal drug usage and packaging at a residence on Silver
Creek Drive,! (Tdal Tr. 72, 74.) Neely did not know the numeric address of the residence, but
was able to show the complainant a Google map of the area and she pinpointed the exact home
where the illegal activity was occurring, (Trial Tr. 72.) On February 26, 2014, Neely applied for
a search warrant of the Silver Creek Drive residence. (Trial Tr. 70.) Neely explained a sexual
assault occurred at the same residence just two days earlier on February 24, 2014, and that was
also part of the probable cause to seek a search warrant for that residence, (Trial Tr. 73-74.) The
search warrant provided precise directions to the residence and a detsiled description of the
residence to be searched. (Trial Tr: 74.) Neely also included a map of the target residence to 's‘how
the magistrate judge issuing the warrant what residence he intended to search. (Tral Tr. 74-75.)

Neely also did surveillance on the residence prior to applying for his search warrant to verify the

'During the pre-trial suppression hearing, Counsel challenged the search warrant based on a facial
defect because the numeric eddress listed on the seaxch warrant was not the actual numeric address
of the property law eaforcement searched. The State presented evidence and testimony showing
law enforcement provided detailed directions to the residence, & description of the residence, a
map, and an aerial photograph of the residence to the magistrate identifying the residence they
intended to search. Ultimately, the trial court believed the errorto be a serivener’s error and denied
Counsel’s motion, (Trial Tr. 68-84.)
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information provided by the complainant, (Trial Tr. 76.) Ultimately, the search warrant was issued
for the Silver Creek Drive residence. (Trial Tr. 77.) |

During the search of the residence, law enforcement located Oxycodone pills, three or four
bumt marijuana cigarettes in the living room,.a glass jar containing one bag of suspected crack
cocaine, three bags of suspected cacaine in the back bedroom floor vent, a digital scale, and a pill
grinder, (Trial Tr. 178-179,) Officers also located a pill bottle with Applicant’s name on it in the
bedroom nightstand, men’s clothing, and bank statements bearing Applicant’s name dated
February 3, 2014. (Trial Tr. 215, 420, 422.) Officers located and interviewed Applicant after the
search and Applicant admitted to living at the Silver Creek Drive residence with Jessica Collins
(Collins) and stated they have a child in common. (Trial Tr, 196.) Applicant tald officers they
would find Oxycodone pills, cocaine, crack, “and pills” in the residence, (Trial Tr. 196.) Applicant
told officers he “distributed crack cocaine to two other people” on February 24, 2014, (Trial Tr.
256,427.)

I, ALLEGATIONS RAISED

In his application for post-conviction relief, Applicant alleges that he is being held in
custody unlawfully for the following reasons:

1. Counsel was ineffective pursuant to Strickland v. Washington for failing to
contemporaneously object and preserve for appeal the improper admission of prior
bad act/ propensity evidence of Applicant’s purported drug dealing. The prior bad
act evidence only served as improper propensity evidence and was unduly
prejudicial. |

2. Counsel was ineffective for eliciting testimony about the prior bad acts on cross-
examination, farther disqualifying the issue for exclusion by the trial judge and for
appellate review. Additionally, had this evidence been properly excluded, the trial

judge would have been precluded from considering it when deciding on the motion
for directed verdict.

3. Counsel was ineffective for failing to raise the issue in the motion to suppress or at
the suppression hearing that the search warrant affidavit falled to provide a
substantial basis for the magistrate to have found probable cause due to:

a. The entire basis for the affidavit was hearsay from a ﬁerso!n who did not
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testify at the suppression hearing and whose credibility and reliability was
not verified or provided for;

b. The absence of a link or nexus between Applicant and the residence or drug
distribution at.the residence;

c. The absence of a basis for the belief that evidence of crack cocaine would
be found there.

. Counsel was ineffective for stipulating to the partial basis of Investigator Walter
Beck’s knowledge of “controlled buys,” “marked money,” and the street value of
drugs when Counsel stated the case had nothing to do with either controlled buys
or marked money and had previously objected to both the qualification of
Investigator Beck as an expert and testimony on such matters during & pre-trial
hearing.

. Coungel was ineffective for failing to request that the foundation of Investigator
Beck’s knowledge on these matters be heard in-camers,

. Counsel was ineffective for failing to contemporaneously and properly object/
move to exclude /strike Investigator Beck’s testimony on the common methods and
manner of selling, buying, and using narcotics; controlled buys; drug price and
weight; and other related topics. Investigator Beck was never qualified as an expert,
and his testimony constituted as improper lay witness testimony, which consisted
of opinion, and commentary on an ultimate issue at trial. Further, the testimony as
purely anecdotal, irrelevant, and unduly prejudicial.

. Counsel was ineffective for eliciting additional testimony on cross-examination
from Investigator Beck on these subjects as well s on matters of law relating to
constructive possession. Not only did eliciting such testimony theoretically further
open the door, but the testimony was also unduly prejudicial and consisted of
opinion and commentary on the ultimate issue at trial,

. Counsel was ineffective-for eliciting testimony and/or failing o object/move to
strike Investigator Beck's testimony that “Other people had told us that he was
living there” because the testimony was inadmissible hearsay and violated
Applicant’s right to confrontation and ¢ross-examination of these purported other
individuals.

. Counsel was ineffective for failing to clarify or correct during argument on the
directed verdict motion as to certnin items and events the State argued sufficiently
proved Applicant had dominion and contrel over the premises where the drugs were
found or the right to exercise dominion or contral thereof. In denying the motion
for directed verdict, the trial judge cited & neighbor’s testimony that Applicant
frequently stayed at the residence, The trial judge also cited “recently dated”
preseription bottles with Applicant’s name as support for the dominion and control
element., Counsel failed to bring to the trial judge’s attention that:

a. The neighbor’s testimony was not anywhere as near specific as to
frequency, rather she testified she only believed he visited or may bave lived
there because she simply saw a “silver car” parked out front, which was not
identified by any witness as belonging to Applicant;
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b. The neighbor was unsure as to when she had seen Applicant there or the
silver car, only that she had seen either at some point in “20 14;"

c. There was no testimony as to the date on any prescription bottle with
Applicant’s name,

"10. Counsel was ineffective for failing to object to the trial court’s instructions that the
Jjury was to render a “just and true” verdict and that the jury’s duty was to determine
“the trust of the evidence” and well as the “trust of [witnesses] statements.”

11. Counsel was ineffective for failing to ebject to the Solicitor’s urging during closing
argument for the jury to render a verdict that “speaks the truth.”

12. Counsel was ineffective for failing to request an instruction that the jury was free
to “accept or reject™ any evidentiary inference.

13. Counsel was ineffective for failing to make a sufficient and supported objection to
the separate counting of prior “strike” convictions.

On January 30, 2019, an evidentiary hearing was convened. Applicant informed this Court he
would be proceeding on the allegations in his amended application,
IV. APPLICABLE LAW
In a post-conviction relief action, the applicant bears the burden of proving the allegations
in his or her application. Butler v, State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the
application alleges ineffective assistance of counsel as a ground for relief, the applicant must prove
that “counsel’s conduct so undermined the proper functioning of the adversarial process that the

trial cannot be relied upon as having produced a just result” Strickland v. Washington, 466 U.S,

668 (1584); Butler, 286 S.C. 441, 334 8.E.2d 813.

“The proper measure of performance is whether the attorney provided representation within
the range of competence required in criminal cases, The courts presume tlhat counsel rendered
adequate assistance and made all significant decisions in the exercise of reasonable professional
judgment. Strickland, 466 U.8. 668. Applicant must overcome this presumption in order to receive
relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1985).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of counsel,

Id.at 117, 300 8.C. 113, First; the applicant must prove counse]’s performance was deficient. Id.
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Under this prong, courts measure an aftomney’s performance by its “reasonableness under
prevailing professional norms.” Id. (citing Strickland, 466 U.S, at 688). Second, any deficient
performance must have prejudiced the applicant such that “there is.a reasonlable probability that,
but for counse!’s unprofessional errors, the' result of the proceeding would have been different.”
Id.at 117-18,300 S.C. 115.

V. FINDINGS OF FACTS AND CONCLUSIONS OF LAW

This Court viewed the testimony presented at the evidentiary hearing, observed the
witnesses presented at the hearing, passed upon their credibility, and weighed the testimony
accordingly. Further, this Court has reviewed the Clerk of Court records regarding the subject
convictions, the trial transcxipt, Applicant’s appellate records, Applicant’s records from the South
Carolina Departraent of Corrections, the application for post-conviction relief, and the legal
arguments made by the aftorneys. Set forth below are the relevant findings of fact'and conclusion
of law es required by 8.C, Code Amn. § 17-27-80 (2003).

Ineffective Assistance of Caunsei

This Court finds Applicant has failed to meet his burden of proving he is entitled to post-
conviction relief on any of the allegations of ineffective assistance of counsel. Applicant has failed
to prove both deficiency and any prejudice therefrom.

Ineffective Assistance of Counsel for failing to contemporancously object and preserve for
appeal the improper admission of prior bad act/ propensity evidence of Applicant's purported
drug dealing. The prior bad act evidence only served as improper propensity evidence and was
unduly prejudicial,

Applicant alleges Counse! was constitutionally deficient for failing to object to Applicant’s
“prior bad acts” being brought up during trial and, therefore, failing to preserve this issue for
appeal. Applicant testified Counsel made a good argument on his behalf when he attempted to

keep this information from being used at trial, but ultimately, the trial court allowed the
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information to come in. Applicant testified Counsel did not renew his objeq'tion during the trial
when the information was introduced. Applicant testified he believes Counsel should have
objected during the trial and because he did not, it affected hi»s ability to raise that issue on appeal.
Applicant testified the decision from the South Carolina Court of Appeals shows Counsel’s failure
to object affected his ability to raise the issue on appeal. Applicant also testified Counsel’s lack
of objection to this issue affected his ability to win the directed verdict motion.

Counsel testified this case was a constructive possession case. Counsel testified the State
wanted to use Applicant’s admission that he had distributed drugs two days prior to the search of
his residence as circumstantial evidence to prove Applicant had constructive possession of the
drugs found during the search warrant: Counsel testified he attempted to suppress Applicant’s
statement to law enforcement so Applicant’s admission-to distributiug drugs on February 24, 2014,
could not be used against Applicant at trial. Counsel testified he argued fo the trial judge that the
evidence was prejudicial. Counsel testified the trial judge was right to have admitted the evidence
against Applicant. Counsgl testified the probative value of Applicant’s admission to distributing
drugs at the residence was very strong and Judge Couch was correct to allow it in at trial,

According to the record, law enforcement executed a search warrant at the Silver Creek
Dirive residence on February 26, 2014, (Trial Tr. 223.) Applicant was found and interviewed by
law enforcement in the early moming hours of February 27, 2014. (Trial Tr. 253.) During that
interview, Applicant told Neely that, on Fet;ruary 24, 2014, he gave two peoplle crack [at the Silver
Creek Drive residence] and they smoked it, (Trial Tr, 117.) Although Counsel argued the State
could prove intent solely on the weight of the drugs recovered from the ;esidence, the trial court
found that was a rebuttable presumption and allowed the State to use Applicant’s statement

regarding the previous distribution at trial, (Trial Tt 134-135.)
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Applicant has also alleged he was prejudice by Counsel's failur:e to object to the .
introduction of this evidence against him because Counsel’s lack of obj ectionj did not preserve the
issue for appeal, In McHam, the South Carolina Supreme Court states, ., . to be entitled to relief
on such a claim, an applicant must establish the underlying claim is meritorious and would have
resulted in a reversal on appeal to & reasonable probability,” Id, 404 8.C. at 475-476, 746 S.E2d at:
47, As Counsel testified, the evidence was properly admitted by the trial judge against Applicant,
and therefore, even if he had contemporaneously objected to the admission of the evidence during
trial, it would not have been a meritorious claim to raise on appeal, Additionally, even if the issue
had been raised on appeal, Applicant has failed to establish this claim would have a reasonable
probability of resulting in & reversal on appeal.

This Court finds Counsel’s testimony with respect to this allegation very credible, whereas
Applicant’s testimony is not credible. This Court finds that Neely's testimony regarding
Applicant's siatement was admissible. This Court also finds Neely’s testimony was properly
admitted because it had high probative value in regards to the element of intent, which is a required
element in order to prove possession with intent to distribute crack cocaine, third offense.
Therefore, the prejudicial effect of the prior bad act evidence did not outweigh its probative value.

This Court finds Applicant has also failed to establish any resulting prejudice: from
Counsel’s alleged deficiency as this Court finds the prior bad act evidence was properly admitted
and, therefore, Counsel’s failure to contemporaneausly object during the trial is harmless error.
Additionally, Applicant has also fatled to show the underlying claim he believes Counsel should
have preserved was meritdfious and would have a reasonable probability to be successful on
appeal. Based on the forgoing, Applicant has failed to meet his burden set forth in Strickiand and.

this allegation must be denied and dismissed with prejudice.
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Counsel was ingffective for eliciting testimony about the prior bad acts en cross-examma!wn.
further disqualifying the issue for exclusion by the trial fudge and for appellate review.
Additienally, hod this evidence been properly exclided, the trial judge would have been
precluded from considering it when deciding on the motion for directed verdict.

Applicant alleges Counsel addressed his prior bad acts during cross-examination, which
allowed the trial court to consider that evidence during the directed verdict motion. Additionally,
Applicant alleges Counsel’s decision to address his prior bad acts on cross-examination further
precluded the issues from being addressed on appeal.

As noted in the previous section, this Court finds the prior bad act evidence was properly
admitted against Applicant during the frial. Therefore, this Court finds this allegation wholly
without merit as the trial judge properly allowed the prior bad acts to be admitted despite Counsel’s
pretrial motion to exclude this evidence. As such, Counse] was proper to cross-examine witnesses
on the prior bad acts during the trial. This Court also finds the trial judge properly considered this
evidence during the directed verdict motion as it was proper evidence before the court.

As noted in the previons section, this Court finds Comsel"s festimony with respect to the
admission of the prior bad acts very credible, whereas Applicant's testimony is not credible. This
Court finds Applicant has failed to establish how Counsel was deficient or any resulting prejudice

from Counsei’s alleged deficiency as the prior bad act evidence was properly admitted during the

trial. Based on the stendard set forth in Strickland, this Court finds Applicant has failed to meset

his requisite burden of establishing constitutional ineffectiveness of Counsel and, therefore, this
allegation is denied and dismissed with prejudice.

Counsel was ineffective for falling to raise several issues during the motion to syppress the
search warrant.

Applicant alleges Counsel should have argued during the. motion to suppress the search
1

warrant that the underlying affidavit for the search warrant was entirely based on hearsay by a

person whose credibility and reliability was not verified, Applicant also alleges Counsel should
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have argued there was no link between Applicant and the residence or drug distribution within the
residence, Applicant also believes Counsel should have argued law enforcement did not have a
reason to believe crack cocaine w?ulcl be found at the residence. Applicant testified he wanted
Counsel to challenge the affidavit of the search warrant,

Counsel testified he did not see any other basis to challenge the search warrant other than
the grounds he raised cin:cing the suppression hearing, Counsel testified the search warrant was
valid. Counsel testified Collins admitted Applicant lived with her when she was questioned by
officers,

In State v. Driggers, the South Carolina Court of Appealsheld, “. . . the task of 2 magistrate
when determining whether to issue a warrant is simply to make a practical, comumon sense decision
as to whether, under the totality of the circumstances set forth in the affidavit, including the
‘veracity” and “basis of knowledge’ of persons supplying hearsay information, there is a fair
probably that evidence of a erime will be found in a particular place.” State v. Driggers, 322 S.C.
506, 510, 473 S.E.2d 57, 59 (1995).

The record shows the State was able to present evidence during the suppression hearing
that law enforcement believed the complainant to be credible and reliable, (Trial Tr. 76,) Officers
also conducted surveillance of the target residence to verify the information provided by the
complainant, (Tral Tr. 76-77.) Further, during cross-examination of Collins by the State during
the suppression hearing, Collins admitted the residence on law enforcement’s map was the
residence she shared with Applicant, (Trial Tr., 81.) Law enforcement also made it clear there was
another incident that occurred at the targeted residence that, although not relevant to the drug
charges against Applicant, added to the probable cause affidavit used to obtain the search warrant.
(Trial Tr. 72.)
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This Court finds Counsel’s testimony with regard to this allegation w!:ry credible, whereas
Applicant’s testimony is not credible. This Court finds this allegation is witho_iutmerit as Applicant
has failed to establish any deficiency on behalf of Counsel as Counsel raised the only meritorious
arguments he could during the suppression hearing. Additionally, Applicant has failed to establish
any resulting prefudice from any alleged deficiency. As such, Appl'icant has failed to meet his
requisite burden of establishing constitutional ineffectiveness of Counsel and, therefore, this

allegation is denied and dismissed with prejudice.

Counsel was constitutionally ingffective for the way he handled the testimony of Investigator
Beck during the trial?

Applicant alleges Counsel was deficient for stipulating to Investigator Beck’s (Beck)
knowledge of controlled buys, marked money, and the street value of drugs. Applicant alleges
Counsel had previously objected to Beck’s testimony on this matter during a pretrial hearing,
Applicant alleges Counsel was ineffective for failing to request an in-camera hearing to establish
the foundation of Beck’s knowledge. Applicant alleges Counsel was deficient for failing to object
to Beck’s testimony regarding the common methods of selling, buying, and using narcotics; as
well as, controlled buys, and other related topics. Applicant alleges Beck’s festimony was
inappropriate opinion testimony from a lay witness and was unduly prejudicial. Applicant also
alleges Counsel was deficient for cross-examining Beck-on constructive possession, which led to
prejudicial opinion testimony and commentary, Finally, Applicant alleges Counsel was deficient
for failing to object or strike the testimony of Beck that, “other people had told us that he was
living there” as that testimony was inadmissible hearsay and violated Applicant’s right to

confrontation.

2 This section addresses allegations 4 — 8 of Applicant’s amended application.
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Counsel testified he objected to Beck’s testimony regarding controlled buys and marked

money during the trial because the testimony was not relevant to Applicant’s case, (Trial Tr. 229,)
Counsel testified he did stipulate. to Beck’s knowledge of marked monay, street value of drugs,
and controlled buys because those issues were not relevant to Applicant's case, During cross-
examination, Counsel questioned Beck on whether controlled buys and marked bills had anything
to do with Applicant’s case, and Beck testified they did not. (Trial Tr. 237.) Also during eross-
examination, Counsel was questioning Beck on what evidence showed Applicant lived at the
residence where the drugs were found. (Trial Tr. 240.) Beck responded to Counsel’s question in
part by stating, “Other people had told us that he was living there,” (Trial Tr. 240.) In response, .
Counsel directed Beck to focus on the actual evidence in the case. (Trial Tr. 240.) The State
attempted to use Beck’s statement to go further into who told Beck Applicant was living at the
residence, however, Counsel successfully argued against the State being able to elicit any further
testimeny from Beck on that issue. '(Trial Tr. 246-247.) Counsel also testified that a single
sentence from Beck that “other people” indicated Applicant lived at the residence did not make a
difference in Applicant's case.

According to the record, Counsel “strenuously” objected to any expert testimony by Beck
during pretrial motions. (Trial Tr. 52,) Counsel told the trial court that “purported expert
testimonyfrom a law enforcement officer as far as the cocaine trade . . . [is] inappropriate expert
testimony[,]"” (Trial Tr. 52.) The State conceded they would not offer him as an expert, but would
rely on his training and experience. (Trial Tr. 53} The trial court indicated the State would be
wise not ta introduce Beck as an expert, but also indicated there was nothing wrong with the jury
knowing that he is competent and knows what he ig doing. (Trial Tr. 53-54.) The trial court-also
indicated Beck could testify as to his experience in handling drug buys, the market value of drugs

for sales he has participated in, and what he has observed, (Trial Tr. 54-55.)
1
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This Court finds Counsel’s testimony with regard to this allegation very credible, whereas

Applicant's testimony is not credible. This Court finds this allegation is witho:ut merit as Applicant
has failed to establish any deficiency on behalf of Counsel. This Court finds Beck did not provide
improper testimony during the trial and Counsel's stipulation to Beck's knowledge and experience
in the drug trade was inconsequential to Applicant’s case, Counsel also conducted proper eross-
examination of Beck regarding constructive possession.

Applicant has also failed to show this Court any resulting prejudice from Counsel’s alleged
deficiencies in handling Beck’s testimony at trial. Applicant has failed to show this Court how the
outcome of his trial would have been different had Counsel not stipulated to Beck’s knowledge of
the drug trade, or if Counsel had requested an in-camera hearing of Beck's qualifications prior to
his testimony. As such, Applicant has failed to meet his requisite burden of establishing
constitutional ineffectiveness of Counsel and, therefore, this allegation is denied and dismissed
with prejudice,

‘Counsel was constitutionally ineffective for failing to clarify or correct the State's argument
during the directed verdict motion regarding Applicant’s dominion and control over the
premises where the drugs were found,

. Applicant alleges Counsel was deficient for failing to correct the trial judge’s summary of
the neighbor’s testimony in his finding that Applicant lived at the Silver Creek Drive residence.
Applif:ant also alleges Coﬁnsel was deficient for failing to correct the trial j}ldge’s statement that
the “recently dated” pill bottle showed Applicant had dominion and control over the residence.
Applicant alleges he was prejudiced by Counsel’s failure to correct the trial ju;ige's statéments
regarding the nejghbor’s testimony and the pill botile during the denial of Applicant’s directed
verdict mation.

Counsel testified the judge did not know the date on the pill bottle. According to the record

before this Court, the judge specifically stated, “Evidence inside of that location would indicate
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that he was present and living there as well, such as the pill bottle that was fmind on the nightstand
or dresser in the bedroom which the drugs were found dhat had his name on llt, as well as the bank
records that were found in the home that'had his name on [them], which were fairly recent of the
date, indicating that they had recently been placed there,” (Trial Tr. 353-354.) The frial judge
never referred to the pill bottle being “recently dated” or even implying a-date at all regarding the
pill bottle. .
. Kimberly Kinley (Kinley), the neighbor, testified for the State and stated she was
acquaintances with Applicant and Collins and testified Applicant and Collins lived at the Silver
Creek Drive residence in 2014. (Trial Tr. 263.) Kinley testified she saw Applicant come and go
and knew he had a silver car, although should conld not identify the make and mode] of the vehicle.
(Trial Tr. 263.) The trial court summarized the neighbor's testimony during his denial of the
directed verdict motion by stating, “There was evidence.from a neighbor . . . that [Applicant] lived
there quite often. He would come and go and stay there. While he was not there all the time, he
was there frequently, and stayed there for periods of time at that address.” (Trial Tr. 353.) This
summary is an accurate summation of the neighbor’s testimony as the neighbor did indicate
Applicant and Collins lived there and observed Applicant come and go from the residence.
Further, her belief was not solely based on the silver car she believed to be Applicant’s.
This Court finds Counsel’s testimony with regard to this allegatior|1 very credible. "l'his
Court finds this allegation is without merit as Applicant has failed to establish any deficiency on
behalf of Counsel as Counsel did not need to clarify the trial court’s findings because the trial court
properly summarized the pill bottle evidence and the neighbor’s testimony during the denial of the
directed verdict motion. Additionally, Applicant has failed to ests;blish any resulting prejudice
from any alleged 'deficiency as the record shows the pill bottle and the neighbor’s testimony was

not the only evidence the State presented linking Applicant to the Silver Creek Drive residence.
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Importantly, Applicant provided a statement to law enforcement stating he lifvcd at the residence,

Additionally, the State presented recently dated bank statements bearing A'pplicant‘s narhe and

men’s clothing found in the residence to show Applicant lived at the Silver Creek Drive residence.

As such, Applicant has failed to -meet his requisite burden of"establishing constitutional

ineffectiveness of Counsel and, therefors, this allegation is denied and dismiésed with prejudice.
Counsel was ineffective for failing to object to the trial court’s instructions that the jury was to

render a “fust and true” verdict and that the jury’s duty was to determine “the trust of the
evidence” and well as the “frust of [witnesses] statemenis.

Applicant alleges Counsel was deficient for failing to object to the frial judge's jury
instruction that the jury was to render a “just and true™ verdict, Applicant further alleges Counsel
should have objected to the trial judge’s instruction that it was the jury’s duty to detenmine “the
trust of the evidence” as well as the “trust of [witnesses] statements.” Applicant testified he
believes Counsel was ineffective because he did not object to the judge when the judge shifted the
burden of proof,

Counsel testified at the time of the trial the trial court’s jury instructions came out of the
bench book. Counse] testified the trial judge properly instructed the jury on circumstantial and
direct evidence, the State's burden of proof, and inferences.

Upon review of the record, this Court finds the trial court did not provide any jury
instructions that improperly shifted the burden from the State. The trial, court provided clear
instructions regarding the State’s burden of proof and properly instructed the jury that the verdict
be based upon the evidence presented during the teial. The trial court never instructed the jury to
“seek the truth,” )

This Court finds Counsel’s testimony with regard to this allegation very credible, This
Court finds Applicant has failed to show how Counsel was deficient for failing to object to the trial

court’s jury instructions because the jury instructions properly advised the jury on the State's
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burden of proof, direct evidence, and circumstantial evidence, Additionally, Applicant has failed
to establish any resulting prejudice from any alleged deficiency as the jury realched its verdict after
being properly instructed by the trial court. As such, Applicant has failed fo meet his requisite
burden of establishing constitutional ineffectiveness of Counsel and, therefore, this allegation is
denied and dismissed with prejudice.

Counsel was Ingffective for failing to ebject to the Solicitor’s urging during closing argument for
the jury to render a verdict that “speaks the truth.”

Applicant alleges Counsel was deficient for failing to object to the State's closing where
the solicitor told the jury to render a verdict that “speaks the truth.”

Counsel testified he does not recall the solicitor making that statement in his closing,
Counsel testified he does not recall any objectionable statenients made by the State during closing.
Counsel testified he typically does not make an objection during closing unless the statement is
egregious,

The State’s closing argument should be reviewed in context of the entire record, State v,
Rudd, 355 §.C. 543, 586 S.E.2d 153 (2003). Improper comments do not sutomatically require
reversal if they are not prejudicial to the defendant, and the petitioner has the burden of proving
he did not receive a fair trial because of the alleged improper argument. Simmons v, State, 331
8.C. 333, 503 S.E.2d 164 (1998). The relevant.question is whether the solicitor’s comments so
infected the trial with unfairness as to make the resulting conviction a denial of due process. Id.
(citing DeChristoforo, 416 U.S. at 643).

This Court finds Counsel’s testimony with regard to this allegation very credible. This
Court finds this allegation is without merit. This Court has reviewed the State’s closing argument
in context of the entire record and finds the isolated statement Applicant is challenging does not

“so infect the trial with unfairness as to make the resulting conviction a denial of due process.”
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Additionally, the trial court properly instructed the jury prior to their deliberations on their duties
and the State’s burden of procf, This Court finds Applicant has failed to show how Counse!l was
deficient for failing to object to the solicitor's closing argument or any resulting prejudice
therefrom. As such, Applicant has failed to meet his requisite burden of establishing constitutional
ineffectiveness of Counsel and, therefore, this allegation is denied and dismissed with prejudice.

Counsel was ineffective for failing to request an instruction that the fury was free to “accept or
reject” any evidentiary inference.

Applicant alleges Counsel was deficient for failing to request a jury instruoction that tells
the jury they are free to “accept or reject” any evidentiary inference, Counsel testified the jury
was properly instructed on inferences by the trial court.

During the jury charge the trial court states the following:

The defendant’s knowledge and possession may be inferred when a
substance is found on the property that’s wnder a defendant’s
control. However, this inference is simply an evidentiary fact to be
taken into consideration by you, along with other evidence in the
case. You give it the weight you think it should have.
Again, mere presence at a scene where drugs are found is not enough
to prove possession. ‘The defendant’s knowledge and possession
may be inferred when the substance is found on property under the
defendant's control, However, again, that inference is simply an
evidentiary fact to be considered by you, along with all the other
evidence in the case, and you give it the weight: you think it should
have.

(Trial Tr. 451, 452.)

This Court finds Counsel’s testimony with regard to this allegation very credible and finds
this allegation is without merit, This Cowrt has reviewed the trial court’s jury instructions and
finds the jury was properly instructed regarding the weight they could give to evidentiary
inferences. This Cowrt finds Applicant has failed to show how Counsel was deficient for failing

to request a jury instruction that the jury was free to “accept or reject” any evidentiary inference
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as the jury was properly instructed by the trial court. Applicant has also faliled 1o establish any
resulting prejudice from the alleged deficiency. As such, Applit':ant has failed;to meet his requisite
burden of establishing constitutional ineffectiveness of Counsel and, therefare, this allegation is
denied and dismissed with prejudice,

Counsel was ineffective for failing to make a sufficient and supported objection to the separate
counting of prior “strike” convictions.

Applicant alleges Counsel failed to properly articulate and support his objection to the State
use of Applicant’s prior “strike” convictions to qualify him for a life without the possibility of
parole sentence, Applicant testified he did not feel he had three strikes. Applicant testified he did
research on his strikes and does not believe Counsel made a good argument on his life sentence.

Counsel testified Applicant had two prior strikes for separate incidents, but that Applicant
was arrested for his two prior strikes on the same day. Counsel testifif:d he wrote lengthy letters
and talked to Applicent about the fact that he was facing a life sentence. ‘Counsel testified he
strangly urged Applicant to take the State’s plea offer. Counsel testified Applicant rejected the
plea offer on the record.’

According to the record, Counsel did object to Applicant's prior offenses being counted as
two separate and distinct strikes since he was arrested for them on the same date. However, the
trial court properly found Applicant’s prior convictions did qualify as strikes under the law. (Trial
Tr. 470.) Counsel further argued imposing a life sentence on Applicant would be cruel and unusual
punishment. (Trial Tr. 470.)

In State v. Woody, the South Carolina Supreme Court reversed the petitioner’s three strike
conviction because two of the sirikes stemmed from 2 singular» incident, The petitioner was

charged with two counts of ammed robbery afier robbing a Fast Fare convenient store. One of

3 On December 17, 2014, Applicant rejected the plea offer on the record before Judge Alford. (Trial Tr, 466.)
Page 18 of 20 l
|

532 !



[
petitioner’s charges was for robbing the store’s clerk and the second chargewas for robbing the

storeitself. The South Carolina Supreme Courtheld the petitioner's two robhqlry convictions could
not be counted as two separate strikes under 8.C, Code Ann. §17-25-50 since: they stemmed from
a singular incident. Section 17-25-50 states, “In determining the number of offenses for the
purpose of imposition of sentence, the court shall treat'as one offense any number of offenses
which have been committed at times so closely connected in point of time that they may be
considered as one offense, notwithstanding under the law they constitute separate and distinct
offenses.” S8.C. Code Ann. §17-25-50. Here, although Applicant was arrested for his prior
convictions on the same date, the incidents occurred during separate incidents on different dates,
which allows them to count as two separate strikes.

This Court finds Counsel’s testimony credible, whereas Applicant’s testimony is not
credible. This Court finds Applicant’s allegation is without metit as Counsel properly advised him
that he could face a life sentence, urged him to accept the State’s plea offer, and objected to the
State’s use of Appl'icant's prior convictions as separate strikes. However, the trial court properly
counted Applicant’s prior convictions as two separate strikes and' imposed a proper sentence on
Applicant, Applicant has failed to establish any deficiency on behalf of Counsel or show this
Court what Counsel should have or could have done that would have made a difference in
Applicant’s case. Additionally, Applicant has failed to establish any resulting prejudice from any
alleged deficiency. As such, Applicant has fafled to meet his requisite burden of establishing
constitutional ineffectiveness of Counsel and, therefore, this allepation is denied and dismissed

with prejudice.
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’ CONCLUSION

Based on the foregoing, the Court finds and concludes Applicant hasinot established any
constitutional violations or deprivations that would require this Court to grant his application,
Therefore, this application for post-conviction relief must be denied and dismissed with prejudice.

The Court notes Applicant must file and serve a notice of appeal within thirty days from
post-conviction relief counsel’s receipt of written notice of entry of judgment to secure the
appropriate appellate review. See Rule 203, SCACR. Pursuant fo Austin v. State, 305 S.C. 453,
409 S.E.2d 395 (1991), Applicant ha; a right to appell;te counsel's assistance in seeking review
of the denfal of post-conviction relief. Rule 71.1(g), SCRCP, provides that if Applicant wishes to
seek appellate review, post-conviction relief counsel must serve and file a notice of appeal on
Applicant’s behalf. Applicant is directed to South Carolina Appellate Court Rule 243 for

appropriate procedures for appeal,

IT IS THEREFORE ORDERED THAT: *

1. The application for post-conviction relief is denied and dismissed with
prejudice; and :

2, Applicant will remain in the custody of the South Carolina Department
of Corrections to complete service of his sentence.

AND IT IS'SO ORDERED this_2.0Hh _ dayof: Jine

PIOMAS A, RUSSO.,
Presiding Judge
Sikteénth Judicial Circuit

F{M&ub , South Carolina
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FORM 5

STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
County of YORK _ ) - =
’ ) .C' ok -
REGINALD RAYNARD WHITE ) = % B
Full name and prison number (if any) of Applicant ) g’ <o - 1
#353172 ) S } —
. ) 20188PY6-3 IS CE
) APPLICATION FOR 2 -~! —
| ) 22 5
State of South Carolina ) POST-CONVICTION RELIEF -
)
) AFFIDAVIT OF FACTS GIVING
)  JUDICIAL NOTICE

INSTRUCTIONS - READ CAREFULLY

In order for this application to receive conmderatnon by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to,a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to
which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct.

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and
costs of the proceedings. When the application is completed, the original shall be mailed to the Clerk of
Court for the County in which the applicant was convicted.

1. Place of detention LIEBER C.I. P.O. BOX 205 RIDGEVILLE, S.C.
29472

2. Name and location of Court which imposed sentence YORK COUNTY COURT OF

GENERAL SESSIONS

(9%}

Name(s) of co-defendant(s) (if any)
SEE CASE 2017-CP-46-1435 ;

4. The indictment number or numbers (if known) upon which and the offenses for which

sentence was imposed:

(a) n

(b)

¢
1-0f-171
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© SEE CASE NUMBER 2017-CP-46-1435

The date upon which sentence was imposed and the terms of the sentence:

(a)

(b)

(©)

Check whether a finding of guilty was made:
(a)  after a plea of guilty

(b)  after a plea of not guilty

n
(c)  after a plea of nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?
" .

If you answered “yes” to (7), list:

(a) the name of each Court to which you abpéaled:

i SEE CASE NUMBER 2017-CP-46-1435

ii n

iif. "

(b)  theresult in each such Court to which you appealed:

ii. "

]
111.

(c) the date of each such result:
n

Ve n
11,

vee n
111,

(d)  ifknown, citations of any written opinion or orders entered pursuant to such

results:

i.

ii.

iii.

If you answered “no” to (7), state your reasons for not so appealing:

(}l) L 1]

(b)

2-0f-171
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10.

I1.

12.

13.

© SEE CASE 2017-CP-46-1435

State concisely the grounds on which you base your allegation that you are being held in
custody unlawfully:

() 4TH., 5TH., 6TH., 13TH.’|H§51 5TH. AMENDMENT VIOLATIONS;
() DUE PRO