From: Clarke McCants

To: Court Of Appeals Filings; Tucker Player; Clarke McCants; Erin Elam
Subject: SCDOT, Appellant v. Elroy Fischer, et al, Respondents

Date: Friday, January 12, 2024 3:59:20 PM

Attachments: ProofOfService.pdf

Notice of Appeal.pdf

*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Dear Madam Clerk:

Please file the attached Notice of Appeal and Proof of Service upon Counsel for the
Respondents.

A check for the filing fee is being placed in today's mail.
Thank you.

Clarke W. McCants, IV

Clarke W. McCants, IV

McCants and McCants, Attorneys and Counselors at Law
218 Newberry Street SW

Aiken, South Carolina 29802

(803) 649-6200

CONFIDENTIAL & PRIVILEGED:

Unless otherwise indicated or obvious from the nature of the above
communication, the information contained herein may be an attorney-client
privileged and confidential information/work product. The communication is
intended for the use of the individual or entity named above. If the reader
of this transmission is not the intended recipient, you are hereby notified
that any dissemination, distribution or copying of this communication is
strictly prohibited.

If you have received this communication in error or are not sure whether it
is privileged, please immediately notify us by return e-mail and destroy any
copies, electronic, paper or otherwise, which you may have of this
communication.
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM AIKEN COUNTY
Court of Common Pleas

Courtney Clyburn Pope, Circuit Court Judge

Case No. 2018CP0202797

Elroy D. Fischer, Jr., CD&F Interests, LLC, Howard Lumber Company, and the
Robert E. Pentecost Trust, Respondents

VS.

South Carolina Department of Transportation, Appellant.

PROOF OF SERVICE

I certify that I have served a copy of the Notice of Appeal on Counsel for the
Respondents by electronic mail to the address of record with AIS at tucker@playerlawfirm.com
and by First Class mail with sufficient postage affixed thereto to insure proper delivery, addressed
to Tucker Player, Esquire, Player Law Firm, LLC, 512 Village Church Drive, Chapin, South
Carolina 29036, on January 12, 2024.

NANCE & McCANTS

s/ Clarke W. McCants, 111

Clarke W. McCants, 111

Post Office Box 2881

Aiken, South Carolina 29802-2881
(803) 649-6200

Attorney for Appellant

Dated: January 12, 2024
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM AIKEN COUNTY
Court of Common Pleas

Courtney Clyburn Pope, Circuit Court Judge

Case No. 2018CP0202797

Elroy D. Fischer, Jr., CD&F Interests, LLC, Howard Lumber Company, and the
Robert E. Pentecost Trust, Respondents

VS.

South Carolina Department of Transportation, Appellant.

NOTICE OF APPEAL

The South Carolina Department of Transportation appeals the Orders of the Honorable Courtney
Clyburn Pope, dated November 6, 2023 and December 13, 2023. The Appellant received written
notice of entry of the Order dated December 13, 2023, on December 13, 2023.

Dated: January 12, 2024

NANCE & MCCANTS

s/ Clarke W. McCants, 111
Clarke W. McCants, 111
Clarke W. McCants, IV

Post Office Box 2881

Aiken, South Carolina 29802
(803) 649-6200 Ext. 3

Other Counsel of Record:
Tucker Player, Esquire

Player Law Firm, LLC

512 Village Church Drive
Chapin, South Carolina 29036





STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF AIKEN Civil Action No.: 2018-CP-02-02797
Elroy D. Fischer, Jr., CD & F Interests,

LLC, Howard Lumber Company and
the Robert E. Pentecost Trust,

V.

South Carolina Department of
Transportation,

)
)
)
)
)
)
)
)
Plaintiffs, ) ORDER
)
)
)
)
)
)
Defendant. )
)

This matter came before the Court on September 20 and 21, 2023 for a bench trial to
determine if the Defendant inversely condemned the property of Plaintiff. The parties presented
testimony and evidence to the Court over the course of two days. At trial, there were two
primary issues for the Court to determine. First, a legal issue exists as to whether Plaintiffs
released the claims made in this lawsuit by way of a previous release executed in 2006, before
the construction complained of in this case occurred. The second issue is whether the facts and
testimony prove, by a preponderance of the evidence, that the actions of Defendant constitute a
taking under the Constitutions of South Carolina and the United States of America. Each issue
will be addressed separately.

Legal Issue

The Court finds that Plaintiffs did not release the claims in this matter in the previous
condemnation procedure. The Release in question was executed before any construction or land
disturbance began with regards to [-520. More importantly, the Executed Release was in relation

to the sale of land from Plaintiff to Defendant. The matter before the Court deals addresses the
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remainder of Plaintiffs’ land after the sale to Defendant. The language in the Release pertaining
to future and unknown claims is confined to the property that changed hands, not the property
unaffected by the sale. Plaintiff could not anticipate Defendant would begin directing
voluminous runoff onto its remaining property once 1-520 was complete. This Court finds that
Plaintiff did not waive or release its future claims based on actions that had yet to occur.
Therefore, Defendant’s motion for directed verdict is denied.

Factual Determination

After reviewing the testimony and evidence submitted at trial, this Court finds that
Defendant permanently and inversely condemned the remainder of Plaintiffs’ property. The
Court finds that the design of the outfall adjacent to Plaintiffs’ property is defective and transmits
water onto Plaintiffs’ property with excessive speed and volume. The pictures and video
evidence demonstrate visible damage to Plaintiffs’ property. As the statute dictates, this matter
should now be submitted to an Aiken County jury to determine the amount of damages due to
Plaintiff for this taking.

THEREFORE, this Court finds that Plaintiffs did not release the claims prosecuted in this
case and Defendant permanently and inversely condemned the remainder of Plaintiffs property
through its actions. This matter should be placed on the next available jury roster to determine
the amount of damages to which Plaintiffs are entitled.

IT IS SO ORDERED.

This Day of November, 2023

Judge Courtney Clyburn Pope
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Aiken Common Pleas

Case Caption: Elroy D Fischer Jr, plaintiff, et al VS Dept Of Transportation South
Carolina

Case Number: 2018CP0202797

Type: Order/Judgment and Form 4

So Ordered

The Honorable Courtney Clyburn Pope

Electronically signed on 2023-11-06 16:38:32 page 3 of 3
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Aiken

IN THE COURT OF COMMON PLEAS CASE NO. 2018CP0202797

Elroy D Fischer, Jr et al Dept Of Transportation South Carolina
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
D JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

ACTION DISMISSED (CHECK REASON):D Rule 12(b), SCRCP;D Rule 41(a),
SCRCP (Vol. Nonsuit); [] Rule 43(k), SCRCP (Settled);

l:[ Other
ACTION STRICKEN (CHECK REASON): E] Rule 40(j), SCRCP; D Bankruptcy;

r_—| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ Jother

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

B Affirmed; [_] Reversed; [ ]Remanded;

Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [:] See attached order (formal order to follow) Statement of Judgment
by the Court:

A bench trial was held in the above referenced condemnation action on October 19, 2023.
On November 7, 2023, this Court issued an Order finding the Defendant liable for inversely
and permanently condemning the remainder of the Plaintiffs' tract of land. Further, the Court
found that the Plaintiffs did not release their claims in a prior condemnation action. On
November 17, 2023, the Defendant filed a Motion to Alter/Amend and Motion for a New Trial.

00

Defendant's Motions are DENIED.

ORDER INFORMATION
This order ends D does not end the case. I:l See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 12/13/2023 .

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or whe are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Aiken Common Pleas

Case Caption: Elroy D Fischer Jr, plaintiff, et al VS Dept Of Transportation South
Carolina

Case Number: 2018CP0202797

Type: Order/Electronic Form 4

So Ordered

The Honorable Courtney Clyburn Pope

Electronically signed on 2023-12-13 14:49:02 page 3 of 3
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