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Importance: High



Good afternoon, Mr. Morgan,



Please find attached the PDF transcript of the Webex hearing for the above-mentioned case per your request.



If I can be of any further assistance, or if you have any questions or concerns, please do not hesitate to contact me.



Have a nice – and cold – weekend,



Sincerely,



Natalie Dahl, RPR 



South Carolina Official Stenographer Court Reporter



National Registered Professional Reporter,



Certified Digital Reporter and Transcriber for the State of S.C.



P.O. Box 762, Conway, S.C. 29526
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STATE OF SOUTH CAROLINA    TRANSCRIPT OF RECORD 



COUNTY OF GEORGETOWN    CASE NO.:2023-CP-22-01210 
                                     
                           



--------------------------------------------------- 



            July 13, 2023 



   BEFORE:  The Honorable Kristi F. Curtis  



-------------------------------------------------- 



KENDRICK A. BRYANT, et.al, 



Plaintiffs,  
 
vs. 
 
GEORGETOWN COUNTY, et. al, 
 
Defendants. 
 
-------------------------------------------------- 



APPEARANCES: 



 
      Cynthia Person, Esq.                      
      (Patrick Hubbard)         
       Appearing for the Plaintiffs. 
       
      H. Thomas Morgan, Jr., Esq.                                   
      Sydney Douglas, Esq. 
       Appearing on behalf of Georgetown County     
 
      James Gilliam, Esq.                                 
      Taylor Voegel, Esq.  
       Appearing on behalf of Covington Homes, LLC  
 



      Also appearing: John "Jay" Watson, Esq. 



 



Recorded by:  WebEx Courtroom 



Transcriber:  Natalie Dahl, RPR 
              SC Official Court Reporter  
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             P R O C E E D I N G S 



     THE COURT:  That brings us to Bryant, et. al 



versus Georgetown County, et. al. 



MR. MORGAN:  Good morning, Your Honor.



THE COURT:  Good morning.



MR. MORGAN:  Tommy Morgan here with Smith



Robinson.  I'm coming to you this morning on behalf



of and in my capacity as the assistant Georgetown



County attorney.  



Also I have with me John Watson.  That's how



it's listed, but Jay Watson is the county attorney,



and he is participating or following along on



behalf of the county.



I also have with me this morning my



associate, Ms. Sidney Douglas, who has assisted on



brief.



Other attorneys are also present for the



parties.  I don't know if the Court wants them to



announce their presence and who they represent



before we get started.  I'll obviously defer to



you, Your Honor.



THE COURT:  Ms. Person, you are here -- is it



Pearson (pronouncing) or Person (pronouncing)?



MS. PERSON:  It's Person, Your Honor.



THE COURT:  Ms. Person, you are here on
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behalf of one of the plaintiffs -- several of the



plaintiffs?



MS. PERSON:  I am here on behalf of all of



the plaintiffs, along with my co-counsel, Patrick



Hubbard, who will be taking the lead in this



argument this morning.



THE COURT:  Good morning, Mr. Hubbard.



And I see we have Mr. Gilliam.



MR. GILLIAM:  Yes, Your Honor.  Jim Gilliam



and Taylor Voegel.  We're here for Covington Homes,



LLC, who is the co-defendant to Georgetown County.



THE COURT:  And, Ms. Douglas.



MS. DOUGLAS:  Good morning, Your Honor.



Yeah, as Mr. Morgan said, I'm here on behalf of



defendant Georgetown County, along with himself.



THE COURT:  Got you.  Okay.



So I see that we have motions to dismiss.



Mr. Morgan, I'll turn it over to you, sir.



MR. MORGAN:  All right.  Thank you, Your



Honor.  If it pleases the Court.  We're here on



defendant Georgetown County's motion to dismiss



pursuant to Rule 12(b)(6), Your Honor.  This is one



of several lawsuits that have been filed by some of



the plaintiffs in this particular case, the Keep It



Green Preserve Murrells Inlet and the Parkersville
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Planning and Development Alliance.  These are one



of several cases that have been brought before the



court, specifically as it pertains to zoning



decisions made by Georgetown County Council.  



Ultimately, Your Honor, we're going to ask



the Court to dismiss this action in its entirety



for the very same reasons that the two previous



cases that have been argued within the past month



or two, both Judge Seals and Judge Culbertson also



dismissed those cases for the reasons we're going



to outline this morning.



Just for a real brief background of what is



going on here, Your Honor.  This case arises out of



an approval of a major subdivision application in



Georgetown County.  The co-defendant, Covington



Homes, purchased some property and submitted a



major subdivision application to the Georgetown



County planning commission back in December of 22. 



The planning commission had its meeting on



January 19 of 2023 and recommended denial of the



application before forwarding the application up to



the Georgetown County Council for its final review



as the governing body, as is required under the



ordinances of Georgetown County Council.



At the Georgetown County Council meeting on
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February 14th of this year, they disregarded the



recommendation of the planning commission and voted



to approve the application of Covington Homes.



Subsequently, the plaintiffs have filed this



lawsuit, and they seek multiple causes of action



based upon declaratory judgment, Your Honor.  I'll



try to go through those briefly.



They are asking that the Court declare that



the ordinances requiring the site plan reviewed by



council are void and unenforceable; that the county



council had no authority to render its decision



approving the major subdivision application; the



planning commission's decision to deny is



actually -- they want the Court to deny that to be



the final and binding decision; they want the Court



to declare that the -- any alleged conflict between



these ordinances and the comprehensive plan must be



resolved in favor of restricting or not allowing



this particular development; that the approval of



this development was in violation of both state and



county law; that the county has a statutory mandate



to bring its zoning ordinances and land use



regulations into compliance with the comprehensive



plan; and, finally, that the county has a statutory



mandate to consider compliance with the



 1



 2



 3



 4



 5



 6



 7



 8



 9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25











     7



comprehensive plan in its decision-making process.



In the alternative, Your Honor, they throw --



plaintiffs throw in almost like a throw-away, hey,



we also want to appeal the decision.  That's the



final cause of action before the Court, Your Honor.



I know that is a lot, but I think if we break



it down into two main points, it will be much



easier for the Court to understand the reasons why



this particular cause of action should be denied.



The first is the challenge that the



plaintiffs are making to the ordinance that is at



issue, which is Ordinance No. 607 of the Georgetown



County zoning ordinances.  The plaintiffs are



trying to challenge that saying that that is not a



proper ordinance and that it shouldn't be followed



and should be declared void and unenforceable.



I know the Court is aware, but it is the long



practice principle in South Carolina that courts



should exercise a policy of judicial restraint in



reviewing the zoning decisions of a governing body,



such as Georgetown County Council, because -- and



I'm quoting from the Knowles versus City of Aiken



case -- "Courts have no prerogative to pass upon



the wisdom of the municipality's decision, unless



such decision is so unreasonable as to impair or
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destroy a citizen's constitutional rights." 



Going further, Your Honor, in reviewing an



ordinance's validity, such as this one, a Court



must make every presumption in favor of the



constitutionality of the legislative enactment,



okay.  



Again, this just stands for the long



principle that the governing body is the elected



officials.  It is the people that the citizens have



voted into office to effectuate their will, and



it's most appropriate for those individuals, those



elected officials, to make the decisions that



affect the entirety of the citizens of the county,



as opposed to interject the court into what is most



properly, basically, a political problem or a



political issue, and that is exactly what is going



on here.  



That is why the courts have said repeatedly



that a court cannot overturn the decision of a



county's governing body if the decision is -- I'm



using the phrase here, fairly debatable -- because



the County's decision is presumed to be a valid



exercise of its power, and it is not the



prerogative of the court to pass upon the wisdom of



the decision, and that is also from the Knowles



 1



 2



 3



 4



 5



 6



 7



 8



 9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25











     9



case.



So what we're talking about here is the



zoning decision, and a zoning decision does not



infringe upon or destroy a citizen's constitutional



rights where there is no deprivation of property



without due process of law, and that is from the



McClanahan versus Richland County case, Your Honor.



So these are all long-standing principles of



law.  These cases go back to the 1990s and 2000s,



and they are basically applying the court's wisdom



and discretion as it relates to decisions that are



made by a county, such as Georgetown County in this



instance, based upon the South Carolina Planning



Act -- Enabling Planning Act, Your Honor.



And so if we step back and we start looking



at the ordinance itself through this lens, first



and foremost, Your Honor, we have to question



whether or not the plaintiffs have any standing by



which to bring their case because this is a series



of activist groups and citizens that live around



the property, but it's not the property owners



themselves, Your Honor.  So we reference this in



our brief, and I don't want to take too much time



focusing on that, but that is definitely one of the



things we wanted to point out for the Court.
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Looking specifically at Ordinance 607, that



ordinance, which was enacted pursuant to the State



Enabling Planning Act, allows that all multifamily



developments of more than ten dwelling units, which



is what applies in this particular instance, have a



site plan that is, quote, "reviewed by the planning



commission and then approved by county council."



That is Zoning Ordinance 607.306.  



We know that the creation and regulation of



such zoning is within the purview of the governing



body, and that is provided for in the law in



Section 6-29-720(a).  And so what happens in this



particular instance, Your Honor, is there is going



to be an argument that's made that, well, no, the



county isn't allowed to make this ordinance, isn't



allowed to enact this ordinance because the



plaintiffs perceive that there is some type of



conflict with the state law, but that's clearly not



the case.  All throughout Article 5 and Article 7



of the Planning Enabling Act it points out that the



general assembly expressly intended to leave the



crafting of the process to each individual



governing body, and that's found at 6-29-1120(a),



okay.



What happens is plaintiffs are saying, well,
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no, we think that it's the planning commission, and



the planning commission alone that should have this



authority.  The county, when they tried to draft



their ordinances, they shouldn't have done that.



But that is clearly not what the general assembly



has specified, because it goes, again, further --



and I'm quoting from the statute -- that the zoning



ordinances are to serve purposes that are passed by



the council or the governing body, quote, "to



further the public welfare in any other regard as



specified by the governing body."



And so it manifests that we all -- and we all



make notice of this fact, that the governing body



in this instance is not the planning commission,



it's the county council.  The county council is the



one pursuant to the statute that is to have the



ultimate say in decisions that are -- such as this



one -- that are being contested today.



And, Your Honor, this particular provision of



Ordinance 607 has been on the books for years, and



so any type of challenge that needs to be made has



to be done within 60 days pursuant to six dash --



6-29-760(d).  This ordinance in and of itself has



been on the books much longer than that, even this



particular case.  The idea that the property was
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bought and was brought before the commission for a



decision clearly is even outside of the 60 days in



and of itself.  So there's no way at this point in



time that the plaintiffs can even challenge the



validity of this ordinance.



So, first and foremost, Your Honor, we want



to point out that that is the first pillar; that



Ordinance 607 is a valid exercise of the governing



body's decision-making process, that being



Georgetown County Council, as provided for by the



general assembly.



So with that in mind, Your Honor, we're also



going to turn to the second pillar and the second



main point.  This, quite frankly, is really the



crux of the plaintiffs' case in this particular



instance, is that they maintain that any type of



conflict between a comprehensive plan and the



ordinance must be resolved in favor of the



comprehensive plan.  That is the crux of their case



if you look through their complaint, Your Honor.



They maintain that the comprehensive plan is



the overriding, overarching document.  Well, Your



Honor, it's clear, first off, just by its name.



The comprehensive plan is intended purely as an



expression of goals.  It is a plan.  It is a
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guideline document which allows the county to take



the recommendations of the planning commission that



are expressed in the comprehensive plan, and then



the county uses those to enact the ordinances which



then are the law by which the decisions are made.



And that is Black letter law in South Carolina.  As



in McClanahan versus Richland County Council,



conformity with the zoning ordinance is -- and the



state law is what is required, not necessarily



abiding by every dictative plan.



As I'm sure Your Honor is aware, a



comprehensive plan has multiple elements, and there



is all kinds of guidelines and wishes and desires



for potential -- whether it is the regulation of



growth or what type of growth is wanted, but it is



nothing more than just a guideline.  Again, quote,



"the plan is only a guideline."  That, Your Honor,



is one of the main reasons why in these types of



cases that -- again, it's previously already been



dismissed by both Judge Seals and Judge Culbertson,



it's because the comp plan is just that.  It is



just a guideline.  It is not the law that is at



issue here.  Not only that, but as, for example,



the appellant courts have taken that position, and



not only have other local trial courts -- and, Your
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Honor, just to be frank, it is not just here in



Georgetown County.  There is a recent case out of



Greenville County.  The same thing the -- Judge



Bentley Price ruled that the challenge based upon a



conflict and a comprehensive plan, that wasn't the



guideline document.  It was the ordinance that is



at issue here.



Your Honor, not only that, the Attorney



General's Office in an opinion back in 2021, it



indicated that the general assembly intended the



county's governing body -- again, the county



council -- to consider a local planning



commission's recommendations, but they are not



bound with that.



So with those two pillars in mind, Your



Honor, the fact that the county has validly



exercised its authority granted to it by the



general assembly to enact the ordinance, and that



any perceived conflict between an ordinance and a



comp plan, it's the ordinance that controls,



because that's the law.



So if you take those two pillars and then you



apply it to the remainder of the declaratory



judgment actions, it's clear they all fail as a



matter of law.  This is nothing more than the
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plaintiffs asking the Court to substitute its



interpretation and its decision and override the



will of the elective officials to try to enforce



mandates for you to comply with this, that, and the



other.  We know that in a declaratory judgment



action it has to present a justiciable controversy.



These are not justiciable controversies at this



point in time.  The law is manifestly clear.  There



is not a real and substantial controversy which is



ripe and appropriate for judicial determination.



These are just questions that they are asking the



Court to go around and do an end-run on the



decision of the elected officials to approve this,



Your Honor.  



THE COURT:  There's been no appeal from the



county council's vote to approve the application?



MR. MORGAN:  Your Honor, I believe this is



what is purported to be the appeal.  Like we talked



about, there is seven causes of action for the



declaratory judgment, and then there is an



eighth cause of action.  It's on the very face of



the amended complaint that says appeal from the



Georgetown County Council's decision.



Well, Your Honor, to address that point, if



you look at that and the appeal, you have to go
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back and you have to figure out whether this is



even a proper appeal.  If we look at the Enabling



Act, it provides for three instances for example in



which an appeal can be taken.  Under 6-29-820, it



allows for an appeal from the zoning board of



appeals.  That is not what is at issue here.  



6-29-890 is an appeal from the board of



architectural review.  That's not what we have



here.



6-29-1150 allows for an appeal decision of



the planning commission.  This isn't an appeal of a



decision of a planning commission.  This is an



appeal from a decision of county council.  



Moreover, under Subsection D, it provides



that the property owner who is subject to the



decision is the one who can appeal, not the



associated, whether it is the neighborhood,



neighborhood groups, adjoining landowners.



So even if, Your Honor, we try to look at the



nature of an appeal, it's still not properly before



this court, Your Honor.



So, again, our brief is extensive, and I know



Mr. Gilliam will also have a very learned argument



as it relates to this particular case, so I'll try



to bring this in for a landing, Your Honor.  This
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is a situation wherein it's an appropriate case for



this Court to issue a decision to dismiss this



case.  It is not a question about the facts.  We



know manifestly what took place.  We have the



dates, records, times, the decisions.  It is not a



question of fact.  



This is nothing more than applying the



appropriate law to the case, which we have outlined



that the county council has a right to enact its



ordinances, and those ordinances are what controls;



it is not the comp plan.  This is nothing more than



a decision that the individual and/or the community



plaintiffs -- they just don't like it.  They are



trying to bring the court into their dislike and



try to get this court to act, but that is not the



proper role for the court, Your Honor.  That is a



decision that has been made properly by the elected



officials, Your Honor.



So, for that reason, we would deposit that



this case should be dismissed, just like it has



been previously done in the other cases, Your



Honor, and that's the reasons for our argument.



And, Your Honor, I want to bring up one minor



housekeeping issue, and I apologize for the



lateness of this.  It just came through.  As it
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relates to Professor Hubbard, and it's good to see



him.  I'm quite certain he has blocked out the fact



that I had attended one of his classes probably in



a PTSD moment, and I don't blame him for that.



But, Your Honor, we do have a question about the



professor's appearance today.  We -- Ms. Person



filed a notice of appearance with the Court two



days ago.  Correct me if I'm wrong, Cindy, I



apologize, but I believe it was two days ago.  I



don't have a copy of what was filed, but it



purports to be a notice of appearance allowing for



Professor Hubbard to enter into and make an



appearance as counsel in this case.  I know -- and



I'm reaching for my phone here not to play on it,



but I have information that there was an e-mail



that Keep It Green sent out last night at 8:50 to



-- an e-mail distribution group saying Professor



Hubbard was going to make an appearance and going



to be lead counsel in today's argument.



We went and looked -- and I want to clarify



this -- I see where Professor Hubbard has a limited



admission to practice law pursuant to Rule 405, and



it is my understanding that Rule 405 is what



relates to business representation of an individual



to represent or present cases before the court in a
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capacity as a business.



And, Your Honor, again, I'm not trying to be



disrespectful to the Professor, but I want to bring



this as an officer of the court to the Court's



attention, because when I go through and read the



rule, Rule 405(a) talks about the qualifications



for the admission, but then Subsection B talks



about the application that is necessary, and I'm



reading that it says that that application has to



be filed with the clerk of the supreme court and,



quote, "a statement of assigned representative the



attorney's business that they meet the requirements



of Sections A-7 through 9."



Moreover, Your Honor, if you look at Rule



Subsection E about the scope of practice, that copy



of the certificate has to be presented to the



tribunal of which that individual is going to



appear.  And, Your Honor, we're not aware of



Mr. Hubbard being an employee of Keep It Green.



I looked and I saw where the admission was



dated back to 1991.  This is information I pulled



off of the South Carolina Bar website for the



limited admission.  Keep It Green didn't come into



existence, pursuant to the South Carolina Secretary



of State's website, until 2021.  So I'm not aware
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where the 1991 application could apply to a



business that was, you know, established some 30



years later.



And, moreover, Your Honor, the certificate



hasn't been presented.  



And, finally, even if Professor Hubbard was



available and up to the Court's discretion about



being able to make an argument this morning, we



would take the position that would only apply to



Keep It Green.  It would not apply to any of the



other plaintiffs in this particular action, unless,



again, there is something that I'm not aware of



that the professor is now an employee of all of



these other individuals as well.



So, Your Honor, again, I'm bringing that.



Obviously, we have the 1992 supreme court case that



talks about the requirements of the bar and stuff



regulating the profession, talks about such



instances like this, and I just wanted to bring



that to the Court's attention on top of our



arguments and reasons for why we think the case



should be dismissed.



I appreciate you letting me be so long-winded



this morning, Your Honor.  I'm done.  Thank you.



THE COURT:  Thank you.
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Mr. Hubbard, I do see the notice of



appearance filed.  There is an entry in the



E-filing system that says notice of appearance



dated July 11th, but there is no document.  There



is no image attached to that, so I can't actually



see the notice of appearance.  But I do see -- it



looks like one was filed recently.



Mr. Hubbard, I'm glad to hear from you.



MS. PERSON:  Your Honor, are you wanting us



to address the notice of appearance, because I



would be happy to do that?



THE COURT:  Sure.  



And I've un-muted you, Professor Hubbard.



So, if you will, first --



MR. HUBBARD:  Can you hear me?



THE COURT:  Yes, I can.



MR. HUBBARD:  Good.  Thank you.



When this was done, it was in 1991, as was



pointed out.  At that time the supreme court had



changed its approach to admission of faculty to the



law school.  I was admitted pursuant to rules



governing how one was admitted.  I practiced a



while, a long time in Texas, I've done a lot of



litigating there before I eventually wound up here.



The catch in all of this was there was a view on
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part of the court that the faculty admission --



there was a rule about having to go attend a bunch



of hearings to the completion at that time.  I



don't know how many of you -- I might be the only



one who is aware of all of this that was going on



when Justice Littlejohn and Justice Ness were chief



justices of the court.



When Justice Gregory came along, he



reinstated the rule, which the other two justices



had abolished, but required us to go to



appearances.  But what the rule said was that we



could go and practice under the (audio and video is



lost).



THE COURT:  Did you all lose his video feed



or am I the only one?



MS. PERSON:  I lost it.



MR. MORGAN:  I lost it, Your Honor.



THE COURT:  Of course it was working



perfectly until we needed to hear from him.  This



is the bang of my Webex existence.



(A brief pause in the proceedings.)



MS. PERSON:  Your Honor, let me telephone him



and see what is going on.



THE COURT:  Sometimes if we give it a moment



the connection will reestablish, but....



 1



 2



 3



 4



 5



 6



 7



 8



 9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25











    23



(A brief pause in the proceedings.)



MR. MORGAN:  It is like the proverbial



Etcha-Sketch, if you shake it a time or two, maybe



it will come back.



MR. HUBBARD:  You've lost my video?



THE COURT:  Now, I have you back.  Professor



Hubbard, we lost you.  You went dark on us.



MR. HUBBARD:  Okay.  I'm still dark on my



screen.



THE COURT:  You are back.  We can see and



hear you now, but we lost you right at the point



where you said Justice Littlejohn had reinstated



the rule.



MR. HUBBARD:  Right.  And so long as I



practice with an attorney, okay, I have no limits



on what I can do.  All right.



And, again, I've done this for 30 years.



I've done it in criminal cases.  I've done it in



civil cases, and there's never been such an



objection as we're encountering today.



If we want to find the rule, we have to go



back to what the rule was in 1991, all right, and I



don't see how we can do that today.



THE COURT:  But your understanding is that



you can be associated in a case and you can
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practice as long as you are not the sole attorney?



MR. HUBBARD:  Correct.



THE COURT:  Okay.



Well, I'll be glad to hear from you



substantively, sir.



MR. HUBBARD:  Did you want to hear the



developer's arguments first, or did you want me to



speak?



THE COURT:  However you all want to handle



it.  If you would like me to hear from Covington



first, I'm glad to do that.



MR. GILLIAM:  Your Honor, Jim Gilliam on



behalf of Covington Homes, LLC.  



Professor Hubbard or Ms. Person, if you want



to say differently, let me know, but I think it



would make the most sense since it's our motion to



dismiss as well as Georgetown County's that we go



first.  That is what I would propose; is that



agreeable to you guys?



MS. PERSON:  I think so.



MR. GILLIAM:  Okay.  Thank you.



Thank you, Your Honor, for taking time.



Again, my name is Jim Gilliam.  I represent



Covington Homes, LLC.



So what the plaintiffs are trying to do in
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this case is they are trying to invalidate an



ordinance, a zoning ordinance that was enacted by



Georgetown County Council.  That zoning ordinance



is Ordinance 607.



In a nutshell, what Ordinance 607 does is it



allows -- it allows for the development that my



clients, Covington Homes, proposed in this



particular case.  There is no -- what's important



to understand is there is no argument in this case



that Georgetown County Council didn't comply or



failed to comply with Ordinance 607 and, likewise,



there is no argument that my clients failed to



comply with Ordinance 607 in submitting their



application.



Again, Ordinance 607 allows for the



development that is the subject of this lawsuit.



So what the plaintiffs are trying to do in this



particular case is they are trying to invalidate an



ordinance.  Whenever that is the issue in a case,



there's a two-step analysis that the court employs,



and the first thing that the court asks itself is



whether the county has the power to adopt the



ordinance, and that also is not an issue here



because the plaintiffs aren't alleging that the



county doesn't have the power to adopt the
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ordinance.  



So that brings us to step two.  The only way



to invalidate this ordinance is if this Court finds



that Ordinance 607 conflicts with state law.  The



state law that plaintiffs are alleging that



Ordinance 607 conflicts with -- Mr. Morgan calls it



the Enabling Act, and sometimes I call it the



Planning Act, but it is the same thing.  So that is



the allegation in this case.



I'll point out that, you know, that is a pure



question of law.  There is not facts in dispute in



this case, so it is ripe for an adjudication and a



motion to dismiss setting.



If the Court is going to find that there is a



conflict between a county ordinance, such as



Ordinance 607, and state law, the Court has to find



that the conflict is, quote, unquote,



"irreconcilable."  There is not going to be a



conflict in a situation like this if the state law



is silent and the ordinance speaks.  There is no



conflict.  And I'll talk about that a little later



on.  



But with the Planning Act, that is really



what we have.  We have a situation where the



Planning Act is silent as to who the decision maker
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is for the site application, and the county



ordinance, Ordinance 607, speaks, and that is not a



conflict.  That's how government works.



Mr. Morgan talked about this.  Obviously,



when we are looking at an ordinance, there is a



strong presumption of validity, and courts have



said time and time again that they are not going to



substitute their judgment for a legislative body.



To talk about the facts a little bit, and



they are not in dispute, but they are worthwhile to



talk about, my client, Covington Homes, they own a



parcel of property that is 2.01 acres in Pawleys



Island.  The proposed development is to construct



six duplexes, a total of 12 units.



The parcel of property is zoned general



residential.  General residential allows for this



type of development.  They allow for development up



to 16 acres per unit.



So Covington Homes complied with Ordinance



607.  Nobody says otherwise.  They submitted their



application first to the planning commission,



because that is what Ordinance 607 says.  Ordinance



607 doesn't say that the planning commission is the



final decision maker, they just get to make a



recommendation.
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So the planning commission made a



recommendation, and they recommended denial of



Covington Homes' application, and that is their



prerogative, but then it goes to county council.



What Ordinance 607 says is that county council is



the final decision maker.  So then the application



went to county council.  County council is free to



take a fresh look at it, and they can approve or



disapprove the application, and they chose to



approve of it, and then this lawsuit was born.



I do want to take a second to orient us about



what has gone on in the past because I think it is



informative.  This is not the first time we're



making these arguments; in fact, we have had the



same collection of attorneys making these



arguments.  Just to tell you a little bit who the



plaintiffs are and what they have done as it



relates to the challenging zoning ordinances in



Georgetown County, and this is all a matter of



public record, the non-profit plaintiff entities,



they filed four lawsuits to challenge zoning



decisions that have been made in Georgetown County.  



Since 2019, they've challenged ten different



zoning decisions in Georgetown County.  There is a



constant theme in their arguments.  One of those
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themes we're going to see resurrected here today,



but it was something that we all argued to Judge



Seals in the Powers case.  One thing to point out



about the Powers case is the collection of



attorneys was the same.  Again, Ms. Person



represented the plaintiffs, Mr. Morgan represented



Georgetown County, and in that case I didn't



represent the developer, but the Georgetown



Economic Alliance.  That was a challenge to a



zoning order, just like this case -- or an attempt



to invalidate a zoning ordinance.



One of the arguments that was made in that



case is that the plaintiffs argued that the zoning



ordinance was invalid because it conflicted with



the county's comprehensive plan.  As you heard from



Mr. Morgan, that is an argument that is being made



yet again today.



Judge Seals considered that argument, and he



found that the comprehensive plan doesn't have a



force of law.  He cited to the Planning Act in



support of that, and also took precedent from our



state supreme court.



When we look at the causes of action that



have been alleged in this case, there's a total of



seven counts for declaratory relief.  There is kind
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of an overlap there, so just for purposes of ease



of talking about it, I've sort of concisely boiled



those down to three issues, and there is also the



issue with the appeal.  So those are the four



issues we'll talk about today.



The first issue that is raised and what we'll



talk about is the plaintiffs allege that Ordinance



607 is invalid because it conflicts with the



Planning Act.  That is issue one.  The Planning



Act, again, being part of state law that was



enacted by the general assembly.



The second issue is the plaintiffs allege



that Ordinance 607 is invalid because it allegedly



conflicts with a comprehensive plan.



Number three, what the plaintiffs ask the



Court to do is to order Georgetown County Council



to amend Ordinance 607 to comply with the



comprehensive plan.



The fourth argument is the appellant



argument.  What the plaintiffs say in that argument



is they say, well, you know, even if the Court were



to find that Ordinance 607 is valid, i.e., does not



conflict with state law, then what we would like to



do is appeal county council's decision to approve



Covington Homes' subdivision application.  So those
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are the four arguments.



So let's start by talking about the Planning



Act.  One of the things really to understand about



the Planning Act is the flexibility and discretion



that it gives to local government in terms of



making zoning decisions.  Really, the Planning Act



acts as pretty broad guardrails.  It gives local



government the ability to make a lot of its own



decisions as to what the appropriate zonings are



for that locality.



I'm coming to you from Greenville, South



Carolina.  We're near the mountains.  Our problems



in Greenville are different than Georgetown



County's problems on the coast, and the general



assembly recognized that.



In the planning acts passed in the '90s, and



going back to Home Rule in the '70s, the way the



general assembly has always viewed requiring local



governments to do something, is they said, you



know, ever since Home Rule, we want to take power



away from Columbia and the state house, and we want



to restore it to county government because we



believe that county government is in the best



position to solve these problems.



So that is really what you see with the
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Planning Act.  If you hear plaintiffs' arguments,



in reading their arguments and memo, and certainly



reviewing the complaint, they would tell you that



the Planning Act gives some sort of exalted status



to the planning commission.  Well, if we look at



the Planning Act, that is not the case at all.  If



we look at the Planning Act it really supports what



I'm telling you in terms of the flexibility and



discretion that is afforded to the county.



The Planning Act doesn't even require



Georgetown County or any county to have a planning



commission.  You can if you want to, but you are



not required to.  There is some counties in South



Carolina that operate without a planning



commission.  That is not illegal.



What the Planning Act says is to the extent



you are a county and you've decided to have a



planning commission, that the planning commission



has to be able to review and comment on any



proposed new construction -- not make final



decision, but review and comment, okay.



So when we get to the real meat of the



purported or alleged conflict between Ordinance 607



and the Planning Act, what the plaintiffs are



arguing is that the Planning Act makes the planning
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commission the final decision maker as it relates



to these site plans, such that Covington Homes



submitted in this case.  But that's not what the



statute says.  6-29-1150(a) says that decision is



going to be made by, quote, unquote, "the



designated authority."  



Designated authority is not defined, and it



is not defined by design.  The general assembly



didn't define who the designated authority is



because they wanted to leave that power to the



local government, the county to decide who is going



to be the decision maker, the final decision maker,



on these site applications.



Now, if the county wanted to say the planning



commission is the final decision maker, they could



have done that.  But that's not what Georgetown



County did.  In Ordinance 607, they clearly say



that the final decision-making authority rests



solely within Georgetown County Council.



If we look at the Planning Act, one of the



things we'll see is that the general assembly uses



the term "planning commission" time and time again.



Well, what does that tell us if we know our rules



of statutory construction?  When the general



assembly wants to use the words "planning
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commission," they know how to do it.  If the



general assembly wanted to say in 6-29-1150(a) the



planning commission makes the final decision on



site applications, they surely could have done



that, but they didn't.  They said "designated



authorities."



Back to what I said at the beginning.  Again,



we're looking at conflict with state law to



invalidate Ordinance 607.  State law, the Planning



Act, is silent here.  It doesn't say who the



designated authority is.  So if it's silent, the



ordinance can speak.  That is no conflict with



state law, and that is exactly what Ordinance 607



does, it speaks where state law is silent.  That is



no conflict.  



So when Ordinance 607 says the county council



is the final decision maker as it relates to these



site applications, that is not conflicting with the



Planning Act.  So that is issue number one.



Issue number two is this idea that Ordinance



607 must be invalidated because it allegedly



conflicts with the county's comprehensive plan.



The way the plaintiffs get there is they say,



again, that the Planning Act requires counties with



respect to all zoning decisions to comply with the
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comprehensive plan.  The problem with that



argument, as Mr. Morgan stated, is the



comprehensive plan is not the law.



If we look at the Planning Act itself,



6-29-510, it says quite clearly that the



comprehensive plan is intended to guide county's



development.



There is a case, and we cited it in our



brief, McClanahan versus Richland County, 2002,



from the state supreme court.  In that case, the



Court said the comprehensive plan is only a



guideline.



Judge Seals also considered the same



argument, and here is what he wrote in his order.



"In sum, the comprehensive plan is not the law.  It



is a guideline and cannot work to invalidate a 2022



ordinances enacted by Georgetown County."



When we see a comprehensive plan, what we see



is aspirational guidelines.  It is not something



that is the law.  So the only way to invalidate



Ordinance 607 is to demonstrate that it conflicts



with state law.  Because the comprehensive plan



doesn't have the force of law, the plaintiffs can't



use the comprehensive plan to try to invalidate



Ordinance 607.
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That brings us to the third issue, and the



third issue is a little bit of an unusual request



from a declaratory perspective.  What is typical in



declaratory request is to say, you know, Court,



strike down an ordinance, strike down a statute.



That is not this request.  It is to say it is an



affirmative request.  They are asking the court to



require Georgetown County Council to pass an



ordinance to amend its Ordinance 607 to comply with



the comprehensive plan.



So I think most fundamentally, as I just



argued, the comprehensive plan doesn't have the



force of law.  So because it doesn't have the force



of law, the court cannot require Georgetown County



to abide by the comprehensive plan.  The law was



clear.  It is only a guide.  That is what the



Planning Act says.  That is what our state supreme



court has said.  That is what Judge Seals has said.



That is what Judge Culbertson has said.  No judge



in the state or general assembly has said



otherwise.



Even more so than that, with all due respect



to the court system, the court can certainly review



statutes or ordinances that have been enacted by



legislative bodies and determine whether or not
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they are constitutional, but the court can't



require a general assembly or county council in



this case to pass an ordinance.  To do that would



invalidate -- would invade the legislative --



invade the legislative body's to pass laws and



would, you know, usurp that function.  So that is



Argument No. 3.



Argument No. 4 is this appellant argument,



okay.  So what the plaintiffs say there is they



say, well, to the extent the court is going to find



that Ordinance 607 is valid, i.e., it does not



conflict with state law, well, then, what we want



to do is we want to appeal the decision of



Georgetown County Council to approve Covington



Homes' application.  So there are both procedural



and substantive problems with that.



Number one out of the gate, the plaintiffs



don't cite to any authority that would give them



the ability to directly appeal county council's



decision to this court.  I would submit to the



Court they don't cite to any, because there is



none.



When we look at Article 7 of the planning



commission -- or Planning Act, excuse me, it



defines the party or the parties that may appeal
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county council's decision.  It states a property



owner whose land is the subject of a decision may



appeal.  Well, who is the property owner in this



case whose land was the subject of a decision?



Covington Homes.  No one else.  Covington Homes



submitted this application.  So to the extent that



any party could appeal, it would only be Covington



Homes.  No one else is a property owner that was



the subject of county's council's decision.



No. 2, even if we were to assume there was



some sort of procedural avenue for the plaintiffs



to directly appeal county council's decision, what



would the substance of their arguments be?  Well,



the substance of their arguments would be what we



talked about today, and as we've discussed today,



their substantive arguments fail as a matter of



law; so, therefore, we have procedural and



substantive arguments as to why county council's



request for an appeal can't go forward.



Last thing I want to hit on, and Mr. Morgan



talked about this as well, the Planning Act sets



forth a very tight timeline in which to challenge



zoning decisions.  What the Planning Act says is



that zoning decisions must be challenged within 60



days of the governing body.



 1



 2



 3



 4



 5



 6



 7



 8



 9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25











    39



So, here, when we look at Ordinance 607, it



was enacted long ago, more than 60 days before the



complaint.  When we look at Covington Homes' zoning



designation as general residential, it was



designated that way long ago, more than 60 days



before the filing of the complaint.



In this 60-day requirement, it is something



that our supreme court cited over and over again.



Most recently there is an April 19, 2023 case from



the supreme court, and it's captioned Ani, A-N-I,



Creation versus City of Myrtle Beach Board of



Zoning Appeals.  In that case, the court again



cited the 60-day challenge.  It said, you know, if



you are not challenging a zoning decision within 60



days, you are out of luck.  That is the time frame



you have to challenge that zoning decision.  On



Page 10 of Judge Seals' order, he said the same



thing.



You know, just to conclude, Your Honor, at



bottom what we have in this case is we have a case



of political disagreement, just cut and dry.  That



is what we have.  We live in a country and a place



where people can disagree about issues, and that's



fine, but because there is political disagreement



doesn't mean you can have a lawsuit and try to
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dress up that political disagreement as a grounds



to invalidate what is a validly enacted ordinance.



Thank you, Your Honor.



THE COURT:  Thank you.  Okay.  



Mr. Hubbard, I'll unmute you.



MR. HUBBARD:  It's interesting to hear all of



these arguments we're supposedly making.  I would



like to start all over again and express exactly



what the argument is.  I want to hit five points



mainly.



The first is that the Enabling Act is like a



constitution.  It grants a wide range of powers,



but it also puts limits on those powers.  I think



we need to be careful about where those limits show



up.  If a county council -- to give you an example,



the County of Charleston adopted what is called a



PUD, Planned Unit Development.  The provisions made



in the Enabling Act is about what you have to do to



have a planned unit development, one of which it



had to be mixed uses, and they described this in



the provision of the act.



Well, the County of Charleston decided that



we're just going to make it a PUD, but it will all



be residential.  Well, there was a lawsuit brought,



Sinkler versus County of Charleston, and the South
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Carolina Supreme Court said you did not follow the



rules for a PUD, therefore, this PUD is invalid.



So there are guardrails, and they do bite, and this



is an example of when they bite.



Now, as to the -- and the cite to Sinkler is



387, South Carolina 67.  It is a 2010 case.



The crucial language -- and it's interesting



the way we've been quoting things here.  I want to



quote from 6-29-1150 of the Enabling Act.  "The



land development regulations adopted by the



governing authority must -- M-U-S-T -- include a



specific procedure for the submission for approval



or disapproval by the planning commission or



designated staff."



It doesn't say recommendation.  It says



approval or disapproval, must.



Now, to make it clear that the drafters



understand the difference between "may" and "must,"



the very next sentence says, "These procedures may



include requirements," and it gives you permission



to do other things.  But the clear language says



the planning commission doesn't.  All right.



Now, partly this requires some going back to



what planning commissions do.  There have been a



lot of quotes.  There is two functions of a
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planning commission.  One is, as the name suggests,



they plan.  They make studies.  They do this, make



recommendations.  All of this happens, and that is



usually almost always done in cooperation with the



duly elected representatives of the city or county.



So that is one set of things they do.  They do lots



of studies and things.  



But they also wear another hat.  And what



happens is after we've adopted all of these things,



set up rules and regulations, these rules and



regulations are administered by the planning



commission and its staff.  So when you get to



things like site plans, which is part of the



administrative task of the planning commission, you



are really into administrative law.  There is no



free floating rike of a county council to come down



and reverse what the planning commission has said.



The planning commission said we disapprove.



Now, 607 came into account and, of course,



everybody said that's fine.  By the way, I'll flag



you here.  I'll tell you why we don't worry about



the 60-day period, okay.  Put that aside.



All right.  So site plan review is



administered administratively subject to rules and



regulations by the planning commission.  Going on
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in terms of the provisions, there is a series of



things about how the site plans are processed, time



lines, how if you don't like what the staff does,



you have to appeal to the planning commission, and



if you don't like what the planning commission



does, you appeal to a court.  You don't get the



county council to say, oh, we're going to grab it



and do what we want.



Now, there is a term for what the county



council has done, and it's called "ultra vires."



As in Sinkler versus Boyd (sic), the county didn't



have the authority to adopt a particular provision,



and that makes a very big difference.  They did not



have the power to do it.  It must be done by the



planning commission.



So now going on from here, where do we go?



There's a bigger problem here, and it shows up in



more general principle of just how much the



political body can do administratively that



matters.  In a case, 1939 -- decided in 1939,



Schloss Poster Company -- Schloss Poster



Advertising Company versus City of Rock Hill, the



city adopted an ordinance providing as follows:



"Hereafter, it should be unlawful to erect or



maintain any building facing on any public street
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or other public place within the corporate limits



of the City of Rock Hill without having first



obtained from the city council a permit to do so."



So what did they do?  They delegated to



themselves the power to decide who can build a



billboard.



The South Carolina Supreme Court said, "The



ordinance before us is in no sense a zoning



ordinance as provided" -- and they cite the old



Enabling Act -- "nor is it prescribed rules or



conditions for the instance for permits for the



erections of billboards to which all persons



similarly situated.  It does not profess to



prescribe regulations for the location,



construction, or maintenance, but commits to the



unrestrained will of the city authorities for any



reason deemed satisfactory to them the right and



power to absolutely prohibit the use of property



for the creation of billboard.  The ordinance in



question in no way controls or guides the



discretion vested thereby.  It doesn't prescribe



uniform rules upon which special permission is to



be granted."



So an additional problem, and one hopes it



never is going to come up, but there is some
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criminal provisions floating around about invalid



approvals of site plans, subdivision plans, that



type of thing.  And to some extent, we have a



problem in terms of viewing what is going on in



Charleston County to the extent that the conduct of



the county council -- absolutely no bias -- nowhere



in 607 do you see standards setting out how they



are supposed to do it, how it is supposed to be



studied.  They just do it however they want, and I



think we need to worry about that to some extent.



Okay.  I promised you timeliness of



challenge.  We're not appealing the decision made



years ago, okay.  We're proceeding on the basis



that if it's ultra vires it really doesn't matter.



We're proceeding on the basis that we're under the



original jurisdiction in civil and criminal cases



under Article 5, Section 11.  



Article 5, Section 11, was involved in the



Sinkler case, and it's been involved in a number of



other cases over the years, okay.  So we don't have



a problem with that.  We're just going at it in a



way that you didn't understand, and I'm sorry if



that wasn't clear.



Standing.  I think -- I didn't draft the



standing parts of the memo for the plaintiffs, but
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it was done very well, covering all of the possible



grounds, but I want to stress in terms of specific



decisions.  The case of Citizens for Quality of



Rural Living, Inc., which is in the memorandum,



what happened was there was a question as to



whether persons who were not formerly somehow



parties to planning commission decisions could be



involved in an appeal of some sort.  And what the



court of appeals said was 6-29-1150 referred to a



person or any party in interest.  It then went to



6-29-1150(d)(1) dealing with appeal, and it said



that if you are any party in interest at the point



of the administrative proceedings, you are a party



as well for the appeal of that matter.  So we have



a clear case telling us what we can do.



Now, finally, the role of the comprehensive



plan.  The statute does say that zoning has to be



in accordance with the plan.  We don't have any



facts in front of us.  This is a motion to dismiss.



I mean, I could come up with all sorts of



hypotheticals where a zoning thing clearly had



nothing to do with a comp plan, whatsoever, and it



should be thrown out on that ground.  That would be



just a hypothetical, but there are no facts in



front of us.  It would be improper to grant a
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motion to dismiss without having any facts to show



how far and in what ways this is or is not -- it



may not be -- in accordance with.



If there are questions, I would be glad to



answer.



THE COURT:  Do you want to reply, briefly,



Mr. Morgan or Mr. Gilliam?



MR. MORGAN:  Yes, Your Honor.  If it please



the Court.  I'll be very, very brief on my reply.



Again, I think our arguments, as well as our



memorandum, clearly lay out the guidelines and the



law of the State of South Carolina.  I use that



word "guideline" because, obviously, we keep



talking about the comp plan, and that is exactly



what the courts have said it is.  It is a



guideline; it is not the law.



The law of the ordinances, which are presumed



valid as passed by the county council, which was



done in this particular case.



To Professor Hubbard's point, and I'm glad he



cites the Sinkler case, because if the Court in



Sinkler wanted to follow his line of logic and say,



well, it's always the planning commission, and the



planning commission alone is the one that has any



type of authority to make any decisions, they would
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have done so; but they did not.  They were



addressing the actions of county council just as



was done in Richland versus -- the McClanahan



versus Richland County case.



All of the case law in South Carolina that



we've cited stands for the proposition that the



designated authority -- in other words, the



governing body -- is the one who has the ultimate



decision-making authority, and that is exactly what



took place in this case.  It is not a question of



fact.  The facts are straight before the Court



about what decisions are made as it relates to what



property, at what point in time, by what vote.  It



is all within the four corners of the complaint as



provided by Ms. Person and the plaintiffs in this



case.



So we think that this is exactly the reasons



why these cases continue to be decided against the



plaintiffs, whether it is in this particular case



or in other parts of the state, because it all



boils down to those two main points:  County



council, as the governing body, has the authority



to pass the laws by which zoning decisions are made



in its jurisdiction or territory as granted to it



by the general assembly in both the Enabling Act,
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as well as the Home Rule Act.



So for those reasons, and as we cited before,



we believe this is fully appropriate for the Court



to decide and issue an order granting our motion to



dismiss and striking all the causes of action.  



I appreciate the Court's indulgence.



THE COURT:  Mr. Gilliam?



MR. GILLIAM:  You broke up a little bit, Your



Honor.  I'm assuming you are asking me if I had



something to say?  Yes, ma'am, and I know everyone



is a little bit leery when a lawyer says he or she



will be brief, but I'll be brief.



You know, first of all, in response to one of



the arguments that the plaintiffs made was to say,



well, you know, we're going to get around the



60-day statutory requirement to challenge the



zoning decision because we're going to allege that



this simply wasn't a zoning decision, so there you



go.  I mean, that doesn't cut it.  I mean,



Ordinance 607 clearly contemplates that the county



council can make zoning decisions, and in this



particular case, what happened is Covington Homes



submitted an application to county council to make



a zoning decision.  There is no question that a



zoning decision was made.  I mean, you can't just
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call it something that it's not and try to get



around that 60-day requirement.  There is a zoning



decision that was made in this case.



It also -- to plaintiffs' argument that they



need additional facts as it relates to their



argument about the comprehensive plan, well, no



amount of facts are going to change the reality,



the legal reality, that the comprehensive plan



doesn't have the force of law.  The only way to



invalidate Ordinance 607 is to show a conflict with



state law.  Because the comprehensive plan doesn't



have the effect of state law, Ordinance 607 --



Ordinance 607 cannot be invalidated by the



comprehensive plan, and there is no amount of



discovery that is going to change that legal



reality.



I'll also point out that Judge Seals already



made that decision in this case.  That is a case



that is pending with the 59(e) in front of Judge



Seals, and it's very likely going to be a case, I



would suspect, based on the manner in which



plaintiffs have fought zoning decisions



historically, I would assume they are going to



appeal that.



Also, when the plaintiffs cite the provision
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in the Planning Act or the Enabling Act about the



planning commission's authority, there's no -- they



haven't suggested that there is any provision in



the Planning Act that would make the planning



commission the designated authority or the final



decision maker.  Sure, they can make



recommendations one way or the other, and that is



what the Planning Act says, but it doesn't say they



are going to be the final decision maker.  The only



way they can invalidate Ordinance 607 is if there



is a conflict with state law.  State law doesn't



say that the planning commission has to be the



final decision maker in this context.  It gives the



county the freedom to decide who that decision



maker will be, and that is what the county did in



this instance, and they said county council will be



the final decision maker, so you don't have the



conflict with state law. 



I would echo what Mr. Morgan said, and thank



you for your time and attention.



THE COURT:  Okay.  You all have given me a



good bit to think about.  I'll read carefully over



all of your materials before I issue a ruling, and



I'll e-mail you all my ruling.



MR. MORGAN:  Thank you, Your Honor.
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MS. PERSON:  Thank you, Your Honor.



MR. GILLIAM:  Thank you, Your Honor.



(The hearing concluded.)
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