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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Hello Shelby Spencer, 

Please file the attached documents listed below for Appellate Case No. 2023-001580. Thank
you. 

1. Motion in Opposition to Strike Final Brief and Record on Appeal
2. Motion to Amend PDF File for Record on Appeal
3. Amended PDF file for Record on Appeal
4. Proof of Service
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals


_______


APPEAL FROM HORRY COUNTY
Court of Common Pleas


Benjamin H. Culbertson, Circuit Court Judge
H. Steven DeBerry, Circuit Court Judge


_______


Civil Case No. 2022-CP260-5492
Appellate Case No. 2023-001580


_______


Rose Bernard,                                                                                       Appellant 


v.


Lucas Green; Aperture Investigations,                                                    Respondent 


_______


MOTION in OPPOSITION TO STRIKE
FINAL BRIEF AND RECORD ON APPEAL


_______


APPELLANT'S BRIEF AND FINAL BRIEF


1) On page 2, 3rd paragraph down, in Respondent's Motion to Strike, he said that I "made changes 


on pages 2, 6, 8, and 9 of her Final Brief which are not allowable..."  


a) On page 2, paragraph 7 of my brief states: "7) My 3 motions, mentioned above, were set to be 


heard on Sept. 9, with the Honorable Judge..."


b) On page 2 of my final brief states: "7) My 3 motions, mentioned above, were set to be heard on 


Sept. 6, with the Honorable Judge..."
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2) On any keyboard, the numbers 6 and 9 are close in proximity and Sept. is the ninth month of the 


year. When I created all the documents for my appeal months ago, I didn't notice that the change in 


my brief didn't take as I was fixing typo's and grammar in the two documents. 


3) The content of my briefs have not changed; the argument had not changed. My brain hurts and I 


don't see the other errors that Respondent says exists and he didn't mention it. 


APPELLANT'S RECORD ON APPEAL


4) On page 3, first paragraph of Respondent's Motion to Strike, he states, " The Record on Appeal 


filed by Appellant is not formatted according to Rule 210(c)" 


5) I copied SCACRIIFORM15 or just Form 15 from the court website that lists various forms to 


utilize.  


However, the table of contents for the pdf file I created to submit my paperwork is an error cuz I 


didn't realize it existed as it did. It was an oversight. 


                                                                                    Respectfully Submitted,


Date: Jan. 23, 2024 /s/ Rose Bernard


Rose Bernard 
843-443-5825
830 Bay St., Apt. 2, Myrtle Beach, SC 29577
Pro Se Appellant       
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals


_______


APPEAL FROM HORRY COUNTY
Court of Common Pleas


Benjamin H. Culbertson, Circuit Court Judge
H. Steven DeBerry, Circuit Court Judge


_______


Civil Case No. 2022-CP260-5492
Appellate Case No. 2023-001580


_______


Rose Bernard,                                                                                       Appellant 


v.


Lucas Green; Aperture Investigations,                                                    Respondent 
_______


MOTION to AMEND PDF FILE
FOR RECORD ON APPEAL


_______


1) The Table of Contents in the PDF file that I submitted for my Record on Appeal was not labeled 


properly to show an alphabetical listing to coincide with the documents that are contained. Rather, it 


shows a numerical listing that I utilized in my documents for my personal use. It was an oversight 


on my part because I don't normally use PDF files to the capacity, for example, that this Court 


would use them. 


2) When the table of contents is viewed in the PDF file, I want my documents in the Record on 


Appeal to be found easily. I've attached a copy of the new PDF file for review. 


                                                                                     Respectfully,


Date: Jan. 23, 2024 /s/ Rose Bernard
Rose Bernard
843-443-5825
830 Bay St., Apt. 2, Myrtle Beach, SC 29577


                                                                                    Pro Se Appellant








THE STATE OF SOUTH CAROLINA
In The Court of Appeals


_______


APPEAL FROM HORRY COUNTY
Court of Common Pleas


Benjamin H. Culbertson, Circuit Court Judge
H. Steven DeBerry, Circuit Court Judge


_______


Civil Case No. 2022-CP260-5492
Appellate Case No. 2023-001580


_______


Rose Bernard,                                                                                       Appellant 


v.


Lucas Green; Aperture Investigations,                                                     Respondent 


_______


RECORD ON APPEAL
_______


Rose Bernard 
843-443-5825
830 Bay St., Apt. 2, Myrtle Beach, SC 29577
Pro Se Appellant       


Luther O. McCutchen
843-449-3411 
4610 Oleander Dr., Ste 203, Myrtle Beach, SC 29577
Attorney for Respondent


J. G. Reynolds, Assistant of L. McCutchen 
Email: jgr@lawyersatthebeach.com
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 


  ) FIFTEENTH JUDICIAL CIRCUIT 


COUNTY OF HORRY ) Civil Action No.: 2022-CP-26-5492 


 


Rose Bernard,  ) 


  ) 


 Plaintiff, ) 


  ) 


v.  ) ORDER OF DEFAULT 


  ) AND ORDER OF JUDGMENT 


Lucas Green; Aperture Investigations, )  


  ) 


 Defendant. ) 


 


This matter is before me pursuant to Defendants’ Motion for a Default Judgment against 


Plaintiff Rose Bernard. After reviewing the Certificate of Service on Ms. Bernard as well as the 


Affidavit of Default against her, copies of which are attached hereto and incorporated herein by 


reference, I conclude that Defendants should be awarded judgment by default. 


Plaintiff Rose Bernard was served with a copy of the Summons to Counterclaim and 


Amended Answer and Counterclaim via email and US Mail on October 19, 2022, pursuant to the 


Code of Laws of South Carolina (1976), as amended, and Rule 5(b)(1) of the South Carolina Rules 


of Civil Procedure. No Answer or other response to the Counterclaim has been received by 


Defendants’ attorney as required by the Summons in this action. 


Further, on December 28, 2022, Plaintiff was served by counsel for Defendants with the 


Notices of Motion Scheduling as to the hearing on Plaintiff’s Motion for Exemption from ADR, 


Defendants’ Motions to Dismiss Defendant Lucas Green and Defendants’ Motion to Remand to 


Magistrate Court. These Notices of Motion Scheduling notified Plaintiff of the hearing to take place 


on January 23, 2023 at 1:30 p.m. via WebEx. Plaintiff appeared at the hearing and did admit she had 


received said documents.  
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On May 27, 2022, Plaintiff signed an Investigative Services Agreement (hereinafter the 


“Contract”) with Defendant Aperture Investigations, LLC (hereinafter “Aperture”) for a retainer of 


$1,500.00 and provided an initial deposit on said retainer in the amount of $700.00. A copy of the 


Contract is attached hereto incorporated herein by reference. There remains a balance of $800.00 due 


and owing on the Contract. By her signature on the Contract, Plaintiff acknowledged that she 


understood and agreed with the terms in the Contract. Those terms included, but are not limited to: 


1. the understanding that Defendants could make no guarantee of Plaintiff’s desired 


results; 


2. the understanding that Defendant Aperture would not be held liable for any failure or 


malfunction electronic equipment, that Defendant Aperture would make every effort to obtain the 


best quality video but that a number of factors could produce lower quality video results; 


3. the understanding that the retainer fee is non-refundable and considered the minimum 


fee, even if case work had not actually started; 


4. the understanding that Plaintiff was solely responsible for the use of the electronic 


equipment utilized and that Defendant Aperture would not be liable for anything related to the use, 


installation or removal of such equipment; 


5. the understanding that in the event that the electronic equipment was lost, stolen, 


damaged or destroyed by any means during its use, Plaintiff would be responsible for the 


replacement cost of the equipment utilized;  


6. the understanding that in the event of non-payment of monetary balances owed, relief 


will be sought in the courts of Horry County, South Carolina and that in the event of such legal 


action, Plaintiff agreed to be responsible for all collection costs, with open balances accruing interest 
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of 1.5% per month (18% per annum) and monthly late processing fees of $45.00 until paid in full; 


and  


7. the understanding that in the event of non-payment of monetary balances owed, relief 


would be sought in court in Horry County, and “client agrees to be responsible for all collections 


costs, including, but not limited to, attorney’s fee; accrued interest; lost wages, late fees and other 


associated collection costs. Open balances will accrue interest of 1.5% per month (18% per annum) 


and monthly late processing fees of $45.00 until paid in full.”  


By signing the Contract, Plaintiff further acknowledged that her case might require special 


electronic equipment and that she understood her responsibility for the applicable charges as well as 


the possibility of electronic malfunctions.  


Plaintiff has failed to remit the balance of the retainer in the amount of $800.00 in breach of 


the Contract with Defendant Aperture, and Plaintiff has failed to return Defendant Aperture’s 


electronic equipment, and Defendants have reason to believe that Plaintiff may have tampered with 


Defendant Aperture’s equipment. Defendants believe they have been damaged in an amount equal to 


the remaining balance of the balance of the retainer.  


As part of Plaintiff’s Contract with Defendant Aperture, Aperture provided equipment for use 


in the home of the Plaintiff; namely, a Brinno TLC 200 Time Lapse video recording camera system 


(the “Video Camera”). Defendant Green, on behalf of Defendant Aperture, made requests, both by 


text message, voice mail message, and in person to Plaintiff for the return of the Video Camera. 


Plaintiff has failed and refused to return said camera system to Defendant Aperture upon request 


following her breach of said Contract. The Video Camera, at the time of purchase, was valued at 


$200.00.  
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It also appears, from the Affidavit of Attorney’s Fees and Costs filed simultaneously 


herewith, that a total of Eight Hundred Twelve and No/100s Dollars ($812.00) have been expended 


related to the Counterclaim in this matter. 


It appears that there is a liquidated sum of $1,812.00 due and owing to Defendants for the 


following: 


A. The remaining balance of $800.00 as called for under the Contract in this matter, 


with said amount being due and owing after all credits have been given; 


B. $200.00 for the cost of the Brinno camera equipment left at Plaintiff’s residence for 


use in the investigation at issue in this matter.  


C. $812.00 for attorneys’ fees and costs related to the Counterclaim of this matter.  


Plaintiff has admitted to being served with the Summons, Amended Answer and 


Counterclaim in this matter and has failed to Answer the Counterclaim. Defendants Lucas Green; 


Aperture Investigations, LLC, are, therefore, entitled to a judgment in the amount of $1,812.00 as set 


forth above.  


It is, therefore, ORDERED, ADJUDGED and DECREED that Defendants, Lucas Green; 


Aperture Investigations, LLC, be, and are herein, granted a judgment by default against the Plaintiff , 


Rose Bernard, in the amount of One Thousand and 00/100 Dollars ($1,812.00).   


AND IT IS SO ORDERED. 


 


              


       Presiding Judge, Fifteenth Judicial Circuit 


_________________, 2023 


Conway, South Carolina 
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UPON MOTION OF: 


McCUTCHEN VAUGHT GEDDIE 


 & HUCKS, PA 


 


s/ Luther O. McCutchen, III    


Luther O. McCutchen, III (SC Bar #3763) 


4610 Oleander Drive, Ste. 203 


Myrtle Beach, SC 29577 


(843) 449-3411 


lom@lawyersatthebeach.com 


 


Attorneys for Defendants
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FORM 4  


STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  


COUNTY OF HORRY 


IN THE COURT OF COMMON PLEAS      CASE NO. 2022-CP-26-5492 
 


 
Rose Bernard 


  


Lucas Green 


 


      


  
Aperture Investigations 


PLAINTIFF(S)  DEFENDANT(S) 
 


 


 


Submitted by: Luther O. McCutchen, III 


 


Attorney for :  Plaintiff          Defendant 


or 


 Self-Represented Litigant 
 


 


DISPOSITION TYPE (CHECK ONE) 


 JURY VERDICT. This action came before the court for a trial by jury.  The issues 


have been tried and a verdict rendered. 
 


 DECISION BY THE COURT.  This action came to trial or hearing before the court. 


The issues have been tried or heard and a decision rendered.  See Page 2 for additional information. 
 


 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 


SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled);  Other       
 


 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 


 Binding arbitration, subject to right to restore to confirm, vacate or modify 


      arbitration award;  Other       
 


  STAYED DUE TO BANKRUPTCY 


 


  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 


   Affirmed;   Reversed;   Remanded;   Other        
   


  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE 


AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  
IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 


by the Court:       
 


ORDER INFORMATION 


This order  ends  does not end the case.   


Additional Information for the Clerk :        


       
 


 


INFORMATION FOR THE JUDGMENT INDEX  


Complete this section below when the judgment affects title to real or personal property or if any amount should 


be enrolled.  If there is no judgment information, indicate “N/A” in one of the boxes below. 


Judgment in Favor of 


(List name(s) below)  
Judgment Against 


(List name(s) below) 
Judgment Amount To be Enrolled 


(List amount(s) below) 


Lucas Green Rose Bernard $1,812.00 


Aperture Investigations Rose Bernard $1,812.00 


            $      


If applicable, describe the property, including tax map information and address, referenced in the 


order: 
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The judgment information above has been provided by the submitting party.  Disputes concerning the amounts contained in this form 


may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest or 


additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the clerk. 


Note: Title abstractors and researchers should refer to the official court order for judgment details. 


E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page. 


 


               


Circuit Court Judge  Judge Code  Date 


 


       


For Clerk of Court Office Use Only  
 


 


This judgment was entered on the       day of      , 20      and a copy mailed first class or 


placed in the appropriate attorney’s box on this       day of      , 20     to attorneys of record or  


to parties (when appearing pro se) as follows: 


 


 


             


             


             


ATTORNEY(S) FOR THE PLAINTIFF(S)   ATTORNEY(S) FOR THE DEFENDANT(S) 


   
  CLERK OF COURT  


 


Court Reporter:       
 
E-Filing Note:  In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File 


Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a copy 


of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  


 


 


ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON 


PAGE 1.   


 


This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered. 
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*********************************** 
FORM 4C INSTRUCTIONS—JUDGMENT IN A CIVIL CASE 


(Instructions for Information Only-Not to be filed with Form 4C) 


 


1. Form 4C-Judgment in a Civil Case has been modified to add order information and 


enrollment instructions for the clerk of court.  The purpose of Form 4 has not changed 


with the exception that judgment information is provided when applicable.  


 


2. Please note that the Form 4C must be attached to all orders that include information to enroll 


in the judgment index.  The clerk will not be responsible for reading the order to determine 


enrollment information.  


 


The attorney or prevailing party will prepare and attach the Form 4C when submitting the 


proposed order that includes judgment enrollment information for the judgment index. The 


judge will review and sign Form 4C when he or she signs an order that includes judgment 


enrollment information for the judgment index.  


 


3. Form 4C is not required to be submitted to the Court with orders that do not include 


information to enroll in the judgment index.  If the clerk receives such an order without Form 


4C attached, the clerk should enter and process the order pursuant to Rule 58 and Rule 77(d), 


SC Rules of Civil Procedure (i.e., the clerk should serve notice of entry of the judgment by 


mail or provide the attorneys with copies of the signed order by other means).  


 


4. The “Information for the Judgment Index” section should be completed when the judgment 


affects title to real or personal property or if any amount should be enrolled.  In the 


“Judgment in Favor of” column, enter the name of the party to whom the judgment is 


awarded.  In the “Judgment Against” column, enter the name of the person to whom the 


judgment is against.  The judgment amount to be enrolled should be noted in the “Judgment 


Amount” column.  As necessary, describe any property referenced in the order if it is to be 


enrolled in the judgment index. If there is no judgment information to enroll, indicate “N/A” 


in one of the boxes in this section of the form.  


 


5. To enter information to accommodate multiple parties, additional Form 4Cs may be used 


as necessary. Additional space may be inserted on the form as necessary. 


 


6. The section “For the Clerk of Court Office Use Only” should be completed by the clerk 


as it has been with the previous version of Form 4.  


 


7. If the matter is on appeal to the Circuit Court, then the parties on the form should be 


changed from Plaintiff and Defendant to Appellant and Respondent.  
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8. If an arbitrator prepares an order after arbitration, the arbitrator should strike through 


“Circuit Court Judge” and indicate “Arbitrator” in the signature block. 


 


 


 


 


9. If a Special Circuit Court Judge, Master in Equity, or Special Referee prepares an order 


after hearing a Circuit Court matter, then he or she should strike through the title “Circuit 


Court Judge” below the signature line and indicate the appropriate title.  


 


10. When an Order of Foreclosure is filed, neither the parties or debt owed should be listed in 


the Information for the Judgment Index Section, unless the foreclosure order specifically 


requires entry of the full judgment amount before the foreclosure sale, pursuant to Section 


29-3-650 of the SC Code.  


 


11. If the deficiency judgment is waived in a Foreclosure action, indicate N/A in the 


“Judgment Amount To Be Enrolled” box.  


 


12. Foreclosure actions should be ended by the Clerk of Court upon receipt of the Order of 


Foreclosure. Subsequent information, including deficiency judgments, can be added to 


the action after the case is ended. The Master in Equity should end the action in the MIE 


system upon the receipt of the Order of Foreclosure.  


 


13. When judgment enrollment information is included in the Information for the Judgment 


Index Section (for example, when there is a deficiency judgment), only the parties who 


the judgment is for and against should be included in the Section.  Subordinate parties 


and lienholders should not be included in the box if there is not a judgment amount 


specifically for or against them.   


 


14. Form 4C is not required to be attached to Transcripts of Judgment and Confession of 


Judgment.  
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Horry Common Pleas


Case Caption: Rose  Bernard VS Lucas  Green , defendant, et al


Case Number: 2022CP2605492


Type: Order/Judgment by Default and Form 4


H. Steven DeBerry, IV


Circuit Court Judge 2771


Electronically signed on 2023-03-09 12:19:46     page 10 of 10
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SCRCP Form 4CE (08/31/2017)                                                                                                                    Page 1 of 2  
  


  


  


  


FORM 4  


STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  


COUNTY OF       


IN THE COURT OF COMMON PLEAS      CASE NO.        
 


 


      


  


      


PLAINTIFF(S)  DEFENDANT(S) 
 


 


DISPOSITION TYPE (CHECK ONE) 


 JURY VERDICT. This action came before the court for a trial by jury.  The issues 


have been tried and a verdict rendered. 
 


 DECISION BY THE COURT.  This action came to trial or hearing before the court. 


The issues have been tried or heard and a decision rendered.  
 


 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 


SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 


 Other       
 


 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 


 Binding arbitration, subject to right to restore to confirm, vacate or modify 


      arbitration award;  


   Other       
 


  STAYED DUE TO BANKRUPTCY 


 


  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 


   Affirmed;   Reversed;   Remanded;   


 Other        
   


  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 


ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  


IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 


by the Court:  


 


ORDER INFORMATION 


This order  ends  does not end the case.                                                   See Page 2 for additional information.  


  


For Clerk of Court Office Use Only  
 


 


This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 


copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 


 


  


  


  


  


  


  


  


NAMES OF TRADITIONAL FILERS SERVED BY MAIL 


Rose Bernard for Rose Bernard
Rose Bernard for Rose Bernard


09/06/2023


✔


2022CP2605492


Plaintiff's Motion/Discovery Time Limitation has already been addressed by Judge DeBerry and, therefore, is MOOT.


Plaintiff's Motion/Dismiss Default previously granted by Judge DeBerry does not comply with SCRCP and, therefore,
is DISMISSED.


Plaintiff's Motion/Compel is GRANTED.  Defendant must respond to plaintiff's discovery requests within 15 days.


Lucas Green et alRose Bernard


Horry


✔


✔
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Court Reporter:       
 
E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 


entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 


parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
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Horry Common Pleas


Case Caption: Rose  Bernard VS Lucas  Green , defendant, et al


Case Number: 2022CP2605492


Type: Order/Electronic Form 4


Presiding Circuit Court Judge


s/Benjamin H. Culbertson, Judge Code 2148


Electronically signed on 2023-09-06 12:39:08     page 3 of 3
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 


  ) FIFTEENTH JUDICIAL CIRCUIT 


COUNTY OF HORRY ) Civil Action No.: 2022-CP-26-5492 


 


Rose Bernard,  ) 


  ) 


 Plaintiff, ) 


  ) 


v.  ) ANSWER ON BEHALF OF 


  ) LUCAS GREEN AND  


Lucas Green, Aperture Investigations, ) APERTURE INVESTIGATIONS 


  ) 


 Defendant. ) 


  ) 


 


 Defendants Lucas Green and Aperture Investigations, answering the Motion for Review 


of Fraud / Breach of Contract Motion for Injunction of Plaintiff, would herein allege and show 


unto this Honorable Court as follows: 


FOR A FIRST DEFENSE 


(General Objections Applicable to All Allegations) 


 


1. Each and every allegation in Plaintiff’s Complaint which is not hereinafter 


specifically admitted, qualified or explained herein is denied and Defendants demand strict proof 


thereof. 


Defendants hereby object to any allegation which in any way attempts to characterize, 


interpret, describe, or explain the legal effect of any written document, or provision thereof, which 


is referred to, referenced, or incorporated within Plaintiff’s Complaint, and to which document or 


provision Defendants specifically crave reference and specifically demand strict proof thereof via 


reference to a proper legal definition, interpretation, and/or reference obtained from the entire 


document or other documents of record. 


FOR A SECOND DEFENSE 


(General Denial) 
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2. As to the Prelude, Defendants lack sufficient information to form an opinion as to 


the truth or falsity of the allegations contained in the first three (3) sentences of the Prelude and, 


as a result, same are denied and strict proof demanded thereof. Defendants deny the allegations 


contained in the fourth (4th) sentence of the Prelude and demand strict proof thereof.  


Defendants admit the allegations contained in Paragraph 1.  


3. Defendants deny the allegations contained in Paragraph 2 as written.  


Upon information and belief, Paragraphs 3, 4, 5, 6 and 7 are statements of fact or recitals 


which do not assert causes of action. If any portions thereof can be construed to require an answer, 


Defendants deny same and demand strict proof thereof. Defendants further deny that the Exhibits 


referenced as text messages (or TXT) constitute text messages or transcripts of text messages from 


a wireless telephone carrier. 


4. As to the allegations contained in Paragraph 8, Defendants lack sufficient 


information to form an opinion as to the truth or falsity of the allegations and, as a result, same are 


denied and strict proof demanded thereof.  


Defendants deny the allegations contained in Paragraphs 9, 10 and 11 and demand strict 


proof thereof. Defendants further deny that the Exhibits referenced as text messages (or TXT) and 


voice messages (or VM) constitute text messages or voice messages in that they are not text 


messages, voice messages, or transcripts of text messages or voice messages from a wireless 


telephone carrier. 


FOR A FOURTH AND BY WAY OF AFFIRMATIVE DEFENSE 


(Rule 12(b)(6) SCRCP – Failure to State a Cause of Action) 


 


5. Each and every response and/or allegation set forth above is incorporated herein by 


reference as fully as if repeated verbatim herein. 
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Defendants would assert Rule 12(b)(6) for failure to state a cause of action against 


Defendants as a complete defense and bar to the claims made in the Plaintiff’s Complaint. 


FOR A FIFTH AND BY WAY OF AFFIRMATIVE DEFENSE 


(Rule 12(b)(5) SCRCP – Insufficiency of Service of Process) 


 


6. Each and every response and/or allegation set forth above is incorporated herein by 


reference as fully as if repeated verbatim herein. 


Defendants assert that service was perfected only on Defendant Aperture Investigations, as 


referenced in the Affidavit of Service signed by Deputy Scotty E. Jordan on August 31, 2022 and 


filed September 14, 2022. As such, Defendant Lucas Green has not been served with the Summons 


and Complaint.  


FOR A SIXTH AND BY WAY OF AFFIRMATIVE DEFENSE 


(Contributory Negligence) 


 


7. Each and every response and/or allegation set forth above is incorporated herein by 


reference as fully as if repeated verbatim herein. 


Plaintiff admits in Paragraph 8 of her Motion for Review of Fraud / Breach of Contract 


Motion for Injunction that she “looked at the camera and saw that it was not functioning and didn’t 


have a compartment for a SIM card. It operated on regular batteries …” Plaintiff clearly tampered 


with the equipment installed by the Defendants. 


8. Any damages sustained by the Plaintiff as alleged in her Complaint were due to and 


caused by the negligence, carelessness and recklessness of the Plaintiff and/or her agents and 


representatives, which acts combined, contributed and concurred with any alleged negligence, 


carelessness or recklessness on the part of Defendants, if any, which is expressly denied.  


Therefore, the Plaintiff is barred from recovery herein or, in the alternative, any recovery should 


be reduced proportionately because of Plaintiff’s contributory fault. 
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FOR A SEVENTH AND BY WAY OF AFFIRMATIVE DEFENSE 


(Spoliation) 


 


9. Each and every response or allegation set forth above is incorporated herein by 


reference as if fully repeated verbatim. 


Plaintiff admits in Paragraph 8 of her Motion for Review of Fraud / Breach of Contract 


Motion for Injunction that she “looked at the camera and saw that it was not functioning and didn’t 


have a compartment for a SIM card. It operated on regular batteries …” Plaintiff clearly tampered 


with the equipment installed by the Defendants. 


10. To the extent that Plaintiff has tampered with the original condition of the 


equipment and its related components without authorization or instruction by Defendants, Plaintiff 


has allowed spoliation of evidence required for the defense of Defendants in this matter to occur 


and Defendants have been prejudiced by said actions. 


FOR AN EIGHTH AND BY WAY OF AFFIRMATIVE DEFENSE 


(Punitive Damages Unconstitutional) 


 


11. Each and every response and/or allegation set forth above is incorporated herein by 


reference as if fully repeated verbatim. 


12. Defendants allege that an award of punitive damages in this case would violate the 


Fifth, Sixth, and Fourteenth Amendments to the United States Constitution and Article I, Section 


3 of the South Carolina Constitution in that the unfettered power to award punitive damages in any 


manner is wholly devoid of a meaningful standard and is inconsistent with due process guarantee; 


and even if it could be argued that the standard governing imposition of punitive damages exist, 


the standard is void for vagueness. 


FOR A NINTH AND BY WAY OF AFFIRMATIVE DEFENSE 


(Reservation of Additional Defenses) 
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13. Each and every response and/or allegation set forth above is incorporated herein by 


reference as if fully repeated verbatim.  


14. Defendants Lucas Green and Aperture Investigations hereby give notice that they 


intend to rely upon such other affirmative defenses as may become available or apparent during 


the course of discovery, and thus reserve the right to amend their Answers to assert any such 


defenses.  


 WHEREFORE, having fully responded to the Plaintiff’s Complaint, Defendants Lucas 


Green and Aperture Investigations pray that same be dismissed, that the Plaintiff be required to 


pay all attorneys’ fees associated with the defense of the position of these Defendants in this matter; 


and for such other and further relief as this Court deems just and proper.  


      Respectfully submitted, 


 


McCUTCHEN, VAUGHT, GEDDIE & 


HUCKS, P.A. 


 


s/ Luther O. McCutchen, III    


Luther O. McCutchen, III (SC Bar #3763) 


4610 Oleander Drive, Ste. 203 


Myrtle Beach, SC 29577 


(843) 449-3411 (telephone) 


(843) 449-2317 (facsimile) 


lom@lawyersatthebeach.com 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 


  ) FIFTEENTH JUDICIAL CIRCUIT 


COUNTY OF HORRY ) Civil Action No.: 2022-CP-26-5492 


 


Rose Bernard,  ) 


  ) 


 Plaintiff, ) 


  ) 


v.  ) SUMMONS TO COUNTERCLAIM  


  )   


Lucas Green, Aperture Investigations, )   


  )  


 Defendant. ) 


  ) 


 


YOU ARE HEREBY SUMMONED and required to answer the Counterclaim herein, a 


copy of which is served upon you, or to otherwise appear and defend and to serve a copy of your 


reply to Counterclaim on the Defendants’ attorneys, McCutchen Vaught Geddie & Hucks, P.A., 


at 4610 Oleander Drive, Suite 203, Myrtle Beach, South Carolina 29577 or to otherwise defend 


the claims pursuant to applicable court rules within thirty (30) days after the service hereof, 


exclusive of the day of service. If you fail to reply to the Counterclaim or otherwise appear and 


defend within the time aforesaid, Defendant will apply to the Court for the relief demanded in the 


Counterclaim, and judgment by default will be rendered against you for the relief demanded. Your 


Reply must be in writing and signed by you or by your attorney, and you must state your address 


or the address of your attorney, if signed by your attorney. 


McCUTCHEN, VAUGHT GEDDIE & HUCKS, PA 


 


      s/ Luther O. McCutchen, III 


       


Luther O. McCutchen, III (S.C. Bar No. 3763) 


4610 Oleander Drive, Suite 203 


Myrtle Beach, SC 29577 


(843) 449-3411 


      (843) 449-2317 (facsimile) 


October 14, 2022    lom@lawyersatthebeach.com 


Myrtle Beach, South Carolina  Attorneys for Defendants 
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STATE OF SOUTH CAROLINA * COURT OF COMMON PLEAS
                      * 


COUNTY OF HORRY * TRANSCRIPT OF RECORD 


-----------------------------x
ROSE BERNARD,


Plaintiff,


*
*
*
*


vs. *
*
 Case No. 2022-CP-26-05492 


LUCAS GREEN and APERTURE 
INVESTIGATIONS,


Defendant.


*
*
*
*


-----------------------------x  


January 23, 2023 


B E F O R E:


The Honorable Steven DeBerry IV, Presiding Judge


A P P E A R A N C E S:


Rose Bernard, Pro Se Plaintiff


Luther McCutchen, Esq.
Attorney for the Defendant


Recorded by:  Webex Courtroom


Transcribed by:  Bobbi Fisher, RPR
SC Official Court Reporter III
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I N D E X 


DESCRIPTION PAGE


Proceedings 3


E X H I B I T S


(None.)


  


COURT REPORTER LEGEND


Dash (--) Indicates an interruption in speech


Ellipses (...) Indicates trailing off in speech


(ph) Indicates phonetic word


[Verbatim] Indicates the word is said as written


(Indiscernible) [Transcription]  Indicates word(s) is 
not known due to audio recording 
quality  
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P R O C E E D I N G S 


THE COURT:  Good afternoon, ma'am.  You're Ms. Rose 


Bernard; is that right?  


MS. BERNARD:  I see two men here.  I'm not sure... 


THE COURT:  All right.  I'm Judge DeBerry.  And the 


other gentleman is Mr. Luther McCutchen.  Is that right?  


MR. McCUTCHEN:  Yes.  


MS. BERNARD:  I see now.  I'm sorry. 


THE COURT:  Ms. Bernard, we'll give you a few 


minutes just to get ready.  Okay?  


MS. BERNARD:  I'm ready.  I just -- all right. 


THE COURT:  Well, just so we're all on the same 


page, for the record, this is the Case No. 


2022-CP-26-05492, and it's Rose Bernard versus Lucas Green 


and others, including, Aperture or Apertune 


Investigations.  Well, let's see.  Yeah.  


So Ms. Bernard has one motion for exemption from 


ADR, and Appertune [sic] Investigations has motion to 


remand this matter to magistrate's court and also a motion 


to dismiss.


Is that everyone's understanding?  


MR. McCUTCHEN:  Yes, sir.  Mine. 


THE COURT:  Ms. Bernard?  


MS. BERNARD:  Yes. 


THE COURT:  All right.  Ms. Bernard, being that your 
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motion is first on the roster as No. 17, I'll certainly 


hear from you first on your motion.  Are you prepared to 


tell me about that?  


MS. BERNARD:  In my motion, you know, I just -- it 


just seems neither one of us are in agreement that an ADR 


session would be lucrative in this particular situation.  


And, also, I had requested an injunction, which, you know, 


is that something that normally goes to ADR sessions?  


Yeah, I'm really -- I need -- I really need to feel 


some kind of protection.  You know, I really need -- so 


anyway, I don't know what else to say other than a 


mediation would not suffice.  It would not allow me to 


demonstrate what I need to as far as the original 


complaint goes, you know, the issues that are involved or 


address the issues, rather.


And I guess that, as far as his -- the attorney's 


request to dismiss my case, I don't -- I don't even -- I 


don't even -- I can't even understand how that would 


even -- I would think that something like that would be 


asked, like, on the first court hearing, like, at trial or 


something.  I'm not sure.


But, again, for the same reason, if that dismissal 


was allowed, then, you know, my case wouldn't even -- you 


know, wouldn't even be reviewed.  My complaint would never 


be reviewed.  The facts that I claimed in my -- the facts 



Highlight
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and the associated evidence in my case would not even -- 


would not even be reviewed.  


THE COURT:  All right.  Well, Ms. Bernard, those 


being Mr. McCutchen's motions, I'll certainly give him an 


opportunity to argue those, and then you can respond to 


that and maybe that would help you understand where he's 


coming from.


And then I'll go ahead and hear now from 


Mr. McCutchen with regards to your request to not have to 


engage in ADR.  


MR. McCUTCHEN:  Well, first, as to ADR, Your Honor, 


we have two motions, and one of those is to remand it to 


magistrate's court because the total claim is 7875, which 


is how it got into circuit court.  The $7,000 is an 


unliquidated and nonsubstantiated claim for mental 


anguish, emotional distress, etc., office duties, etc.  


So, therefore, there is no liquidated or ascertained sum 


for which this plaintiff is seeking recompense that gets 


it into big court, into circuit court.


And so, at the beginning, I mean, you could put down 


$100,000 or anything that would get it from magistrate's 


court to circuit court, and we believe that it fails to 


reach the jurisdictional level based on what would need to 


be at least some kind of substantiated claims for dollar 


amounts to get it from under 7500 to over 7500, Your 
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Honor.


So in response to the ADR, if it's remanded, no ADR 


is required through the magistrate's court.  But I have 


outlined the issue for the motion to remand.  Again, it's 


only $875 of liquidated sums that she has asserted in her 


complaint, and the rest is just pain and suffering of some 


$7,000.


So -- and that's in response to the ADR motion she 


has, Your Honor. 


THE COURT:  All right.  And, Ms. Bernard, let me 


explain that to you.  Now, understand that the Court can't 


give you any sort of legal advice.  You understand that?  


That's not proper.  That's not the role of the Court.  


Okay?  


But what Mr. McCutchen is explaining, that our 


summary courts or magistrate-level courts have 


jurisdictional limits of $7500.  So if you wanted to have 


this heard in summary court -- and also the rules of 


summary court or magistrate's court might be a little 


easier, you know, if you were representing yourself.  


Again, I can't give you any legal advice.  But the ADR 


requirement is not present in magistrate's court.  In 


other words, you wouldn't have to participate in ADR if 


your case was heard in magistrate's court.  But there is a 


$7500 jurisdictional limit in magistrate's court.
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So, I mean, if that's something you wanted to 


consent to, then, certainly, you wouldn't have to 


participate in ADR.  Do you understand that?  


MS. BERNARD:  I do.  I'm asking to be dismissed or 


exempt from ADR because ADR does not include injunctions.


And then also, you know, he's making a summary of -- 


you know, I'm not a lawyer.  You know, I don't know how to 


clearly rep -- anyway, so the charges, I asked for the 


7,000.  It has something to do with what I was charged as 


a client of Mr. Lucas Green of Aperture Investigations.  I 


think he was charging 20, $25 an hour.  I, in like turn, 


did the same.  I'm not charging any attorneys' fees or 


anything like that.  It's my time.


Plus there's a real issue about hiring another -- 


I'm not -- I don't have money -- a lot of money.  I have 


physical problems.  I'm only -- I can only work so many 


hours a week.  My income -- it took me a long time to get 


the money up to hire Mr. Green.  And for me to just go out 


and hire another -- you know, like nothing's going on and 


I'm not jarred from this whole thing is just -- I don't 


have the funds to hire another investigation.  And I don't 


even know that I would even -- even attempt, because my 


experience has been so horrific with Aperture 


Investigations.


And so -- I mean, those are -- people continue to 
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break into my home, and I continue to suffer losses.  You 


know, I tried putting up my camera system again, and, 


again, there's problems with that.  I'm just not able -- 


you know, those are my problems, and it does have an 


impact on why I'm asking for the amount of money that I 


did.  Part of it, it's a summation of multiple things.  


It's not just, you know... 


THE COURT:  I understand what you're saying.  I 


just -- I just -- you know -- 


MS. BERNARD:  I can't -- I can't -- I have spent so 


much money on -- I don't know how these people are getting 


into my home.  And that's why I came -- I can't get the 


police to help me.  And I had went to lengthy discussions 


with Mr. Green of Aperture Investigations, and he said 


that he had the ability and the equipment to help me out, 


and he never did.  He never did.  I specifically -- and 


that's something that needs to be presented to the Court 


too.


So there's -- and then it would be more clear why 


I'm asking for the amount of money that I'm asking for.  I 


don't know how to summarize it.  It's like almost my whole 


case I'm trying to summarize in a few words.  You know?  


And it's -- 


THE COURT:  Well, let me ask Mr. McCutchen, if you 


will give me your grounds for your motion to dismiss the 
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action.  


MR. McCUTCHEN:  The allegations of the complaint do 


not apply, especially to -- against Lucas Green.  The 


complaint has nothing -- no allegations asserted against 


Lucas Green.  In fact, I do not believe he was served in 


the matter to begin with, and he was never individually 


served with a copy of the summons and complaint.  


Therefore, I'm asking that the action against Lucas Green 


be dismissed and it continues because the contract is with 


Aperture Investigations. 


THE COURT:  All right.  I understand.


So you're arguing not on behalf of Aperture 


Investigations but on behalf of Lucas Green that he was 


not included in the complaint and that he should be 


dismissed as a defendant; is that right?  


MR. McCUTCHEN:  Right.  And we -- our records 


reflect that Lucas Green was never served individually 


with the complaint, you know, through the magistrate 


court's system.  Aperture Investigations was the entity to 


it that went out and did whatever work was there at the 


end of the day.


So that's the motion to dismiss on behalf of really 


Lucas Green, Your Honor. 


THE COURT:  All right.  Ms. Bernard, what's your 


position as to that motion?  
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MS. BERNARD:  The complaint is against Aperture 


Investigations, Lucas Green being the owner of Aperture 


Investigations.  And when I -- he was served.  I'm trying 


to find -- I don't know what I did with the paperwork.


He was served with paper by the sheriff's 


department.  


THE COURT:  All right.  Was he named in the caption 


of your complaint?  


MR. McCUTCHEN:  He is.  


MS. BERNARD:  Yeah.  Lucas Green, Aperture 


Investigations.  It's one and the same to me.  Well, it's 


Aperture Investigations but Mr. Green owns Aperture 


Investigations so -- and he's the person that I -- that I 


primarily dealt with.  


THE COURT:  And, Mr. McCutchen, do you know that he 


was not served one and the same as his business?  


MR. McCUTCHEN:  I don't have a copy of the affidavit 


of service in front of -- yes, I do.  Sorry.  


MS. BERNARD:  And the sheriff's office -- 


MR. McCUTCHEN:  It says that the registered agent, 


Lucas Green, for Aperture Investigations was served.  


That's what it says.  


MS. BERNARD:  I'm sorry?  


THE COURT:  Well, certainly don't know that that 


would make him, you know, liable for any causes of action 
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contained in the complaint, but it seems to me like that 


would satisfy the service of him personally and of his 


business.


Mr. McCutchen, do you disagree with that?  


MR. McCUTCHEN:  I believe that if the affidavit of 


service stated that he was served individually and as a 


registered agent for his business, then it would satisfy 


that requirement, but it does not say that, Your Honor. 


THE COURT:  I understand. 


MS. BERNARD:  The paper was served -- 


THE COURT:  But he was served with a copy of the 


complaint that listed him and his business as a defendant?  


MR. McCUTCHEN:  It's listed as -- yes, sir.  It's 


got Lucas Green on it and Aperture Investigations.  And it 


says, "Personally served" at the top.  Registered agent, 


Lucas Green. 


THE COURT:  Ms. Bernard, any further follow up to 


that?  


MS. BERNARD:  I -- I'm sorry.  I'm just trying to -- 


here it is.  Well, civil action cover sheet and summons.  


In the action on registered agent Lucas Green by -- 


delivered to registered agent Lucas Green personally.


So he -- Mr. Lucas Green was handed -- you know, 


here's the paperwork.  I'm still not following.  Are you 


saying that -- Lucas Green is Aperture Investigations. 
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THE COURT:  No, I understand.  I understand the 


issue.


Is there anything -- and, again, Mr. McCutchen, tell 


me how you get the 7800 instead of -- there's liquidated 


damages in the amount of 800 and just the demand for 


7,000?  


MR. McCUTCHEN:  Yes, sir.  The liquidated sums as 


pled in the complaint as $875.  And then she's asking for 


$7,000 in damages resulting from pain and suffering.  I'm 


looking through the complaint now.  But the prayer is 


this:  Immediate payment of $150 court costs, $700 I paid 


him, and $25 service, which is 875.


As the Court sees proper, $7,000 for mental anguish, 


emotional distress, various office duties, etc.


So what I have said is you can say anything at 


all -- 7,000 or 20,000 -- and she's just inserted a number 


that appears to me that isn't in the jurisdiction of this 


Court.  Every case -- 


MS. BERNARD:  Yes, yes, yes, that's correct. 


MR. McCUTCHEN:  -- could be (indiscernible) in that 


fashion. 


MS. BERNARD:  I don't know.  I'm not a lawyer.  But 


that would be correct --


[Overlapping conversation.]


MR. McCUTCHEN:  There's no liquidated support for -- 
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MS. BERNARD:  It doesn't mean -- 


MR. McCUTCHEN:  -- the 7,000. 


MS. BERNARD:  That is correct.  I don't know what to 


ask, to be honest with you.  I don't know.  And to be 


honest -- you know, I'm saying it bothers me too much to 


even come up with a number.  I don't know what I'm 


entitled to, but that doesn't mean that I shouldn't be 


entitled at least that much or less than so that I go to a 


court that can't handle the kind of cases that I'm 


requesting.


Anyway, it says here -- this is according to the -- 


I missed -- I must have missed something that you said, 


but this is Mr. -- he's a registered agent, Mr. Lucas 


Green.  This is his -- the business thing.  And it's his 


business, Aperture Investigations.  He owns -- he's the 


person you contact.


Maybe I missed something that you said.  I don't 


quite understand. 


THE COURT:  All right.  Mr. McCutchen, what's your 


position on mediation in this matter in the event that I 


decline to remand it to magistrate's court?  


MR. McCUTCHEN:  I'll be glad to try and mediate it, 


Your Honor. 


THE COURT:  What's that?  


MR. McCUTCHEN:  I'll be glad to try and mediate it.  
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That's no problem. 


THE COURT:  I mean, would you want to mediate it or 


just move on with litigation?  


MR. McCUTCHEN:  I believe that it might be most 


prudent to move on with litigation, Your Honor. 


THE COURT:  All right.  Well, what I'll do, then, is 


I'm just going to go ahead and grant Ms. Bernard's motion 


to exempt mediation in this matter.  I think I'm bound to 


just leave it here in the circuit court and allow this 


case to move forward with litigation and whatever motions 


may be filed might be ripe to grant at a later time.  


Okay?  


MR. McCUTCHEN:  Yes, sir. 


THE COURT:  And I'll certainly just -- I'll put in 


some Form 4 orders to that effect, or maybe just one order 


relieving the requirement for mediation and my proper 


rulings on the other two motions.  Okay?  


MR. McCUTCHEN:  Thank you, sir. 


THE COURT:  All right.  Y'all have a nice day.


Ms. Bernard, is there anything further from you?  


MS. BERNARD:  Thank you. 


MR. McCUTCHEN:  May I, Your Honor?  


THE COURT:  Yes, sir. 


MR. McCUTCHEN:  I'm sorry to interrupt.  As a final 


matter, I didn't want to -- when this matter was concluded 
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one way or the other, I was going to bring this up, is 


that there's been no reply to our answer and counterclaim 


in this case seeking damages on behalf of the defendants; 


therefore, we're going to be filing an affidavit of 


default as to those claims.  And I wanted you to hear 


these matters first, and then I wanted to alert you and 


Ms. Bernard that I was going to do that.  Thank you. 


THE COURT:  All right.  Ms. Bernard, so what 


Mr. McCutchen tells me is that there's some counterclaims 


that have been filed against you in this matter that you 


have not responded to and filed any answers to.  You 


certainly have responsibility to do that.  I'm not sure 


what the timing is now, and I certainly, again, can't give 


you any legal advice.  But it might behoove you to give 


Mr. McCutchen a call to see where you stand in this 


matter.  Okay?  


MS. BERNARD:  Could you possibly send me a copy of 


that?  I did receive it.  I remember reading it.  And I 


was thinking, well, maybe I was imagining it.  It's gone 


now so apparently one of the intruders -- I must have left 


it laying around and it disappeared because I don't have 


it.  I have everything else, but I don't have that.  And I 


thought maybe I imagined it or something.  I was going 


over my paperwork, and I thought I imagined -- but could 


you please just send me a copy?  
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THE COURT:  Well, I'm not sure who you're talking 


to.  I can't provide you with one, but the clerk of court 


might could help you find one.  That's a matter of public 


record.  Okay?  


MS. BERNARD:  Okay.  And it's my understanding that 


any counterclaim, wouldn't that just be conducted in the 


same case?  You know what I'm saying?  Like in the same 


court?  


THE COURT:  It certainly could be, yes, ma'am, and 


would be, but the problem is you have a responsibility to 


answer those counterclaims.  Whether or not you have done 


so, I don't know.  It's not before the Court today.  You 


understand what I'm saying?  


MS. BERNARD:  Okay. 


THE COURT:  All right.  


MS. BERNARD:  I didn't -- I thought it was -- I 


thought -- okay.  So I have to answer even though we don't 


have -- I don't have a court case yet -- I mean, a court 


trial or a court date, hearing?  


THE COURT:  Well, ma'am, there's all sorts of rules 


to court, and, again, we can't -- I can't give you any 


legal advice.  You're here representing yourself, which 


you have the absolute right to do.  Okay?  But maybe if 


you would talk to Mr. McCutchen, you could figure out what 


you should do.  Okay?  







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


17


MS. BERNARD:  All right.  Thank you. 


THE COURT:  All right.  Good luck to you. 


MR. McCUTCHEN:  Thank you, Your Honor.  


(The above matter concluded.)
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P R O C E E D I N G S 


THE COURT:  All right.  Next is 2022-CP-26-05492.  


That is Rose Bernard versus Lucas Green and others.  


Anyone involved in that, please raise your right hand.


Mr. McCutchen, are you there?  


MR. McCUTCHEN:  Yes, sir, I am. 


THE COURT:  Your video is not on.


There we go. 


MR. McCUTCHEN:  Good morning, sir. 


THE COURT:  Good morning.  All right.  


MS. BERNARD:  Good morning. 


THE COURT:  This is -- hold for a second.  All 


right.  This is 2022-CP-26-5492, Rose Bernard versus Lucas 


Green, Aperture Investigations -- or Aperture 


Investigations.  According to my roster, the matter is 


before the Court on a motion, discovery time limitation, a 


motion to dismiss, default request, and a motion to 


compel.


All right.  You are Ms. Bernard?  Wait a minute.  We 


have got you muted.  You're going to need to speak up into 


the microphone.  Can you hear me?  


MS. BERNARD:  I can hear you fine, sir. 


THE COURT:  Okay.  Now, I can hear you.  All right, 


Ms. Bernard.


All right.  Mr. McCutchen, you're appearing in what 
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capacity?  


MR. McCUTCHEN:  Your Honor, I'm on behalf of Lucas 


Green and Aperture Investigations, both of those 


defendants. 


THE COURT:  All right.  Ms. Bernard, we'll go in the 


order they're filed.  First motion, discovery time 


limitation.  What is that?  


MS. BERNARD:  Well, actually, it goes -- that one 


actually goes with the motion to compel discovery.  I had 


filed that back in March after I had submitted some 


questions to the defendant and I didn't get a response.  I 


sent them -- in February, I sent them some questions by 


mail and asked them to send me the answers, you know, 


written answers.  And I didn't get a response.  So then I 


filed the -- you know, the motion -- well, actually, it's 


a motion to compel, but I -- you know, motion for 


discovery.  I'm not familiar with, you know, how procedure 


works and all that.


And then I was going to ask the judge whether the 


judge would have been -- you know, to apply some kind of 


rules there.  So that actually goes with the motion to 


compel discovery.  I have no idea what's going on.  All I 


know is, actually, the oldest motion I have here is to 


dismiss the default. 


THE COURT:  Let me hear from you on the motion to 
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dismiss default. 


MS. BERNARD:  Yes, sir -- 


MR. McCUTCHEN:  Me?  


MS. BERNARD:  I'm sorry.  I didn't hear.  I didn't 


hear something. 


THE COURT:  You also filed a motion to dismiss 


default?  


MS. BERNARD:  Yes, sir. 


THE COURT:  All right.  Let me hear from you on 


that.  


MS. BERNARD:  This might take a little bit more time 


because I explain myself better.  I filed my case a little 


over a year ago.  It was back in August 23rd or 26th -- 


yeah, the 26th of last year.  My case shouldn't have went 


to ADR.  And when I filed it, you know, I informed the 


clerks, and they told me there was a backup in cases and 


that I could call to find out what was going on.


So I called to check on the case, and I was informed 


that it was going to ADR court or however -- I don't know 


how you guys -- they just said ADR, alternative dispute -- 


THE COURT:  Alternative dispute resolution.  That's 


required in civil cases.  You have to do alternative 


dispute resolution or you do mediation. 


MS. BERNARD:  My complaint includes an injunction, 


so that's why I brought it to their attention.  And they 
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had told me when I called back to check on my case to see, 


you know -- they said they were backed up in cases and it 


could be a while before I even get a first hearing.


Anyway, so when I called back, they told me that, 


you know, that it was out of their hands, that my case was 


going to ADR, and, you know, I'd have to ask to be removed 


from there.  And so then that's what I did and I got the 


court hearing in January.  So it's five months later, and, 


you know, I'm waiting to go to court to see if I can get 


my case out of ADR. 


THE COURT:  Well, your motion to dismiss default, 


what are you asking the Court to do?  What are you asking 


me to do?  


MS. BERNARD:  To dismiss the default judgment 


against me.  And I guess what I'm trying to say is, you 


know, yeah, there was a judgment against me.  There was an 


order signed.  And I don't know.  I'm a little confused 


about, you know, what's transpiring.  Because I never -- I 


actually never got a first hearing for my original 


complaint back last year.  You know, I never got -- the 


first hearing I had was just to see if I could get out of 


ADR, to see if the judge would allow my case to -- you 


know, so, I mean, everything was pending his decision as 


far as I could tell.


I was surprised that he had even addressed some of 
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the motions that the defendant had gone to court that day, 


which, you know, in a motion to remove the case or to 


dismiss my complaint and motion to -- what was the other 


one?  Move to magistrate court.  I don't know why.  I 


guess, you know -- I don't know.  


It just seems confusing to me because my case never 


got an initial hearing.  So I never really got to address 


and talk about my case with the judge.  You know, I don't 


know -- you know, there's things that I wanted to talk 


about. 


THE COURT:  Mr. McCutchen, let me hear from you. 


MR. McCUTCHEN:  Your Honor, there are two motions 


which are, I assume, virtually identical motions for 


discovery -- excuse me; I'm rather hoarse today -- and to 


set time limitations.  And then there's another one for a 


motion to compel discovery.


However, there was some motions outstanding.  They 


were heard by Judge DeBerry on January 23rd of this year.  


As a result of that hearing, he instructed me to have -- 


to prepare a judgment by default on the matters that were 


asserted in our counterclaim, which were -- is a very 


thorough counterclaim and negates the positions presented 


by the plaintiff in her complaint.


Judge DeBerry presented after the January 23rd 


hearing.  On March 8th, she filed several motions.  We 
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submitted it to him, and it was filed March 9th.  And it 


is -- it goes through the matters of the contract and the 


merits of the case, gives us a counterclaim judgment for 


$1812.  She admitted she got served with the documents, 


and that's where the case stands.


And in that order, there's a recital of various 


parts of the counterclaim which go directly against the 


claims in the complaint.  And it is now a matter of 


record.  She was there.  He ruled.  And that's what we 


have on that matter.  It's in the file, Your Honor. 


MS. BERNARD:  Now, there was no motion for January 


23rd to hear about filing default.  He had actually 


brought that up as an addition.  He never -- there was no 


notice that -- he didn't file any official notice.  He 


just brought that up additionally, "Oh, by the way, Judge, 


she never answered my..." 


That's what he's saying.  He told the judge -- he 


said, "Oh, she never answered my -- you know, my 


counterclaim."  And then instructed me to answer him.


Well, to me, my complaint -- because of his 


counterclaim, my complaint and motion to be removed from 


ADR is a response.  I mean, under the circumstances -- I 


don't understand how I could even -- okay.  Basically, 


Your Honor, my complaint is -- you know, I'm saying that 


his client breached contract and he committed fraud, and 
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his counterclaim is I breached contract and that he 


denies -- you know, how do I respond to that other than -- 


you know, it's like argument on paper.


But besides that, I mean, I -- you know, I mean, I 


never even -- like I said, I never got an initial court 


hearing where I could actually address my -- my case, you 


know, talk about my complaints or the reason I was asking 


for an injunction.  And five months had passed by, and it 


just seems like everything is out of order.  He's going on 


to do the things that he would usually -- he would 


normally do under the circumstances, and I have to wait, 


you know.


So, anyway -- 


THE COURT:  And I understand your frustration, 


Ms. Bernard, but the problem is, is I think you're 


attempting to do something you don't really know how to 


do.  I'm going to be honest with you, I don't know how to 


prepare my taxes.  I have to get a CPA to prepare my 


taxes.  I just don't know how to do it.


And I think you're trying to do something under the 


legal system and you don't know the proper procedures, you 


don't know the proper wording, you don't know the proper 


filings.


But in looking at the clerk of court's file and 


what's online, it does appear that Judge DeBerry has 
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basically made a decision in this case and finds these 


motions that you have brought moot, and they're no longer 


an issue for the Court.


There is a -- 


MS. BERNARD:  Wait a minute -- 


THE COURT:  -- means where you can get it back in 


front of Judge DeBerry, but what would be under a motion 


for reconsideration, and I don't know whether you have met 


the time frame for that or not.


But I think that's -- that's the dilemma you find 


yourself in, is you're trying to practice law and 


represent yourself, which you can do, but you're held to 


the same standards and the same requirements and the same 


procedures as anyone who comes into court with a lawyer.


It does appear to me Judge DeBerry has already 


addressed, by the motion to compel, it seems as though 


that issue is now a moot issue, since there was a default 


judgment granted on the counterclaim.  


MS. BERNARD:  Motion to compel discovery?  


THE COURT:  Correct.  


MS. BERNARD:  When -- I -- so you're saying I'm not 


allowed discovery either?  


THE COURT:  Well, I see -- I mean, is the matter 


over, Mr. McCutchen?  


MR. McCUTCHEN:  The matter is not technically ended, 







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


11


Your Honor.  The order of default and order of judgment 


does address the claims in the complaint.  However, my 


entire matter has not been dismissed to date.  


THE COURT:  So what is still outstanding?  


MR. McCUTCHEN:  Well, Your Honor -- 


MS. BERNARD:  So, he ordered -- the judge's order 


specifically says that -- he signed an order that 


Mr. Luther McCutchen had wrote up himself.  And, 


basically, the order -- I don't know.  The order -- 


anyway... 


And then the judge also wrote that -- the Form 4 -- 


is it Form 4?  He wrote that the case did not end.


At the time that he filed his motions for default 


judgment, based on default reason, I had also filed a 


request that the motion that you're looking at now, and 


there was no response to it.  I mean, there was nothing -- 


because I guess that's not -- 


THE COURT:  Help me -- I see where Judge DeBerry 


granted your motion for exemption from ADR, denied your 


motion to remand to the magistrate, and denied your motion 


to dismiss.  He did that by his Form 4 order on January 


24th, 2023.


It looks like the only thing we have left 


outstanding is the motion to compel.  Let me see what your 


motion to compel asks for.  
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(Pause in the proceedings while the Court reviews 


documents.) 


THE COURT:  All right.  Let me hear from you on the 


motion to compel, Mr. McCutchen.  


MR. McCUTCHEN:  Your Honor, if I'm looking at the 


one that was filed August 3rd -- is that the -- 


THE COURT:  Yes.  That's the one I have got on my 


roster, yeah. 


MR. McCUTCHEN:  Okay.  Well, then, the interrogatory 


questions do not comply with the Rules of Civil Procedure 


in my opinion.  However, if His Honor rules me to answer 


the discovery that is outstanding after the order follows 


the order of judgment, I will certainly do so. 


MS. BERNARD:  The case isn't ended.  That's what the 


judge said.  So I don't know.  What are we supposed to do?  


Nothing?  So basically -- you know what I mean?  


Your Honor, I would -- okay. 


THE COURT:  All right.  I'm going to grant your 


motion to compel.  If you could respond, Mr. McCutchen, 


within 15 days.  


MR. McCUTCHEN:  All right, sir. 


THE COURT:  He'll respond to your discovery within 


15 days.


The other two motions have already been addressed by 


Judge DeBerry -- addressed and ruled on by Judge DeBerry. 
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MS. BERNARD:  The ones that I -- my motions?  


THE COURT:  Yeah, the motion -- 


MS. BERNARD:  I didn't get a response to those. 


THE COURT:  I mean, Judge DeBerry -- you're asking 


me to dismiss his default?  


MS. BERNARD:  Yeah. 


THE COURT:  I can't do that.  That's his order.  


MS. BERNARD:  Well, reverse it.  Reverse his order. 


THE COURT:  I can't.  That's what I'm telling you.  


I can't.  Your options are a motion to reconsider back in 


front of Judge DeBerry or to appeal it to the Court of 


Appeals.  I can't just go and change a circuit judge's 


order.  And that's what I'm telling you, Ms. Bernard.  I 


think you're attempting to do something you don't really 


know how to do.  I can't change Judge DeBerry's order.


Now, there are procedures if you're claiming -- you 


know, under the Rules of Civil Procedure, you know, fraud 


or excusable neglect, and there's a litany of other 


grounds to set aside defaults, but once a default judgment 


is granted, then there are -- there is a rule that, when 


you have to make proper arguments and the proper grounds, 


and I don't think you have done it in this case.  It 


doesn't seem to be, you know, lack of jurisdiction or the 


judgment is void or excusable neglect or anything of that 


nature.  All right?  
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MS. BERNARD:  Okay.  Well, can I ask for leave of 


Court so that I can appeal about the judge's default?  


THE COURT:  Ms. Bernard, there are avenues you can 


pursue.  But as a judge, I can't give you legal advice.  


MS. BERNARD:  No, I'm asking you -- don't I have to 


ask permission for leave of Court so that I can file an 


appeal?  


THE COURT:  Not that I'm aware of.  I mean, I think 


you just appeal their order. 


MS. BERNARD:  Okay.  All right.  Thank you. 


THE COURT:  Thank you.


All right.  Has that got everything then?  


MR. McCUTCHEN:  Yes, sir, I think so.  Thank you. 


THE COURT:  All right.  Thank you.  


(The above matter concluded at 2:47 p.m.).
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