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STATEMENT OF THE ISSUES ON APPEAL 


Airbnb agrees with the statement of issues as set forth by Riviere in his opening brief, 


T_g[bhZ[ gb g[X XkgXag J\i\XeX V[TeTVgXe\mXf 9\eUaUuf g[\eW-party claims against Riviere as all being 


Ybe r\aWX`a\Y\VTg\bas \a [\f fgTgX`Xag bY \ffhXf ah`UXef AA TaW AAA( g[Tg \f \aVbeeXVg.1


1 As set forth herein, Airbnb agrees with Riviere, who is not an employee or agent of Airbnb, that 
the circuit court erred in denying arbitration, but Airbnb disagrees with certain statements and 
points made by Riviere, as detailed infra in Argument section III of this brief. 
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STATEMENT OF THE CASE AND FACTS 


L[\f TVg\ba TebfX Yeb` Ta \aV\WXag g[Tg bVVheeXW \a ETl .,-5* %9`* ;b`c_* o�457 J* at 


64.)  Plaintiff alleges that her friend used Airbnb to locate a rental property in Aiken, South 


Carolina.  (Id. ¶ 93; R. at 64.)  Defendant Chase Enterprises, which Defendant Riviere managed, 


owned the property.  (Id. ¶¶ 89p91; R. at 64.)  Defendant Thomas [X_W [XefX_Y bhg gb UX g[X r[bfgs


or property manager for the property.  (Id. ¶ 95; R. at 65.)  Plaintiff alleges that during the time 


she was staying at the property, Defendant Riviere had a hidden camera placed in a bedroom which 


captured recordings of her.  (Id. ¶ 104; R. at 66.)  Airbnb asserted third-party claims against Riviere 


alleging four causes of action: (1) breach of contract; (2) contractual indemnification; (3) 


interference with contractual relationship; and (4) equitable indemnification.  (See generally 


9\eUaUuf 3d Party Compl.; R. at 225p39.)   


9\eUaUuf LXe`f bY KXei\VX ZbiXeaXW g[X geTafTVg\ba* (See 9\eUaUuf Ebg* ;b`cX_


Arbitration, Ex. A p Terms of Service, AIRBNB-000272p/-0 %rLXe`f bY KXei\VXs&7 J* at 257p


99.)  Riviere and Thomas both agreed to the Terms of Service as a condition of their being allowed 


gb _\fg g[X\e cebcXeg\Xf ba 9\eUaUuf ba_\aX `Te^Xgc_TVX* %9\eUaUuf 3d Party Compl. o�1; R. at 225.)  


H_T\ag\YYuf Ye\XaW T_fb XkceXff_l TZeXXW gb g[X gXe`f j[Xa f[X Ubb^XW g[X eXagT_* %Dgr. & Aff. in 


Khcc* bY 9\eUaUuf Ebg*7 J* at 386p96.)  Finally, Plaintiff directly benefited from the transaction 


and related agreement, and relies upon them for her claims, which also made her subject to those 


Terms.   


The Terms of Service in effect at the time of the booking provide in bold on page one: 


Please note: Section 19 of these Terms contains an arbitration 
clause and class action waiver that applies to all Airbnb 
Members. If your country of residence is the United States, this 
provision applies to all disputes with Airbnb. If your country of 
residence is outside of the United States, this provision applies 
to any action you bring against Airbnb in the United States. It 
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affects how disputes with Airbnb are resolved. By accepting 
these Terms, you agree to be bound by this arbitration clause 
and class action waiver. Please read it carefully. 


(Terms of Service at 272; R. at 257*& KXVg\ba -5 \f Xag\g_XW r<\fchgX JXfb_hg\ba TaW 9eU\geTg\ba


9ZeXX`Xags TaW cebi\WXf g[Tg \g Tcc_\Xf gb T__ residents of the United States.  (Id. at 290p93; R. at 


275p78.)  Section 19.4 then states in bold: 


Agreement to Arbitrate. You and Airbnb mutually agree that 
any dispute, claim or controversy arising out of or relating to 
these Terms or the applicability, breach, termination, validity, 
enforcement or interpretation thereof, or to the use of the 
Airbnb Platform, the Host Services, the Group Payment 
Service, or the Collective Content (collectively, “Disputes”) will
be settled by binding individual arbitration (the “Arbitration
Agreement”). If there is a dispute about whether this
Arbitration Agreement can be enforced or applies to our 
Dispute, you and Airbnb agree that the arbitrator will decide 
that issue. 


(Id. at 291; R. at 276.)  Section 19.6 provides thag g[X 9eU\geTg\ba 9ZeXX`Xag rXi\WXaVXf T


transaction in interstate commerce and thus the Federal Arbitration Act governs the interpretation 


TaW XaYbeVX`Xag bY g[\f cebi\f\ba*s %Id.) 


H_T\ag\YYuf bcXeTg\iX Vb`c_T\ag alleges numerous claims against Airbnb, Riviere, and 


Thomas.2  (See generally Am. Compl.; R. at 48p86.)   


During the course of the litigation, Plaintiff settled her claims against Riviere and sought 


to dismiss him from the case.  Around that same time, however, Airbnb requested leave to assert 


2 The Amended Complaint states claims for: (1) negligence (all Defendants), (2) negligent hiring, 
supervision, or retention of employees (Defendant Airbnb), (3) negligent hiring, supervision, or 
retention of employees, or alternatively independent contractors (Defendant Airbnb), (4) premises 
liability (all Defendants), (5) invasion of privacy (Defendant Riviere), (6) vicarious liability for 
invasion of privacy (Defendant Airbnb), (7) intentional infliction of emotional distress (Defendant 
Riviere), (8) constructive fraud/misrepresentation (Defendant Riviere), and (9) negligence per se 
(all Defendants), and (10) violation of the South Carolina Unfair Trade Practices Act (all 
Defendants).  (See Am. Compl. ¶¶ 123p257; R. at 68p85.) 
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crossclaims against Thomas and Riviere.  The court permitted the crossclaims against Thomas      


and directed Airbnb to assert its claims against Riviere via third-party complaint in light of 


H_T\ag\YYuf W\f`\ffT_ bY [Xe V_T\`f TZT\afg [\`* %@eug. Tr. 22:22p23:9, April 5, 2023; R. at 529p


30.)  Airbnb then filed its Third-Party Complaint against Riviere asserting claims for (1) breach of 


contract; (2) contractual indemnification; (3) interference with contractual relationship; and (4) 


equitable indemnification.  (See generally 9\eUaUuf 3d Party Compl.; R. at 225p39.)   


On May 15, 2023, Airbnb moved to dismiss and compel arbitration of the entire case.  


(Airbnb Mot. to Compel; R. at 240p56.)  On May 23, 2023, Riviere also moved to dismiss and 


compel arbitrTg\ba bY 9\eUaUuf g[\eW-cTegl V_T\`f %rJ\i\XeXuf Ebg\bas&* %J\i\XeX Ebg* gb ;b`cX_7


R. at 300p06.)   


Ga BhaX -2( .,./( H_T\ag\YY fhU`\ggXW T _XggXe \a bccbf\g\ba gb Ubg[ 9\eUaU TaW J\i\XeXuf


motions to compel arbitration, relying on three arguments: (1) the inapplicability of direct benefits 


estoppel, (2) the outrageous tort exception, and (3) waiver.  (See Barbier Ltr. to Judge Maddox, 


June 16, 2023; R. at 409p16.)3


Ga Bh_l .2( .,./( g[X V\eVh\g Vbheg XagXeXW Ta beWXe WXal\aZ J\i\XeXuf Ebg\ba to Compel 


Arbitration.  (See Order; R. at 7p13*& L[X Vbheg TZeXXW j\g[ XTV[ bY H_T\ag\YYuf TeZh`Xagf \a [Xe


_XggXe( Y\aW\aZ g[Tg6 r%-& QgR[X g[Xbel bY W\eXVg UXaXY\gf XfgbccX_ VTaabg UX hfXW gb U\aW g[X H_T\ag\YY


non-signatory into arbitration, as she received no direct contractual benefit because she suffered 


3 H_T\ag\YY Y\_XW T `bg\ba gb \agXeiXaX \a g[\f `TggXe( V_T\`\aZ f[X W\W abg bccbfX J\i\XeXuf Ebg\ba*


(Mot. To Intervene, Oct. 23, 2023.) This was not the case.  Airbnb filed a Return to the motion to 
\agXeiXaX V\g\aZ gb TaW TggTV[\aZ H_T\ag\YYuf _XggXe bccbf\aZ J\i\XeXuf `bg\ba gb Vb`cX_ TeU\geTg\ba*


(Ret. to Mot. To Intervene, Nov. 13, 2023.)  In its Initial Brief, Airbnb noted that the Court had 
abg lXg TVgXW ba g[X `bg\ba* 9YgXe Y\_\aZ \a\g\T_ Ue\XYf( [bjXiXe( g[X ;bheg WXa\XW H_T\ag\YYuf


intervention `bg\ba rj\g[bhg ceX]hW\VX gb [Xe Y\_\aZ T `bg\ba fXX^\aZ cXe`\ff\ba gb Y\_X T Ue\XY Tf


a non-cTegl gb g[X TccXT_ Uhg cTegl \a g[X haWXe_l\aZ TVg\ba be Tf Ta T`\Vhf Vhe\TX*s %GeWXe( <XV*


21, 2023.)  Thus, Airbnb felt compelled to update this footnote to address the subsequent 
procedural history.  
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harm while staying at the residence that was the subject of the contract; (2) South Carolina courts 


have declined to enforce arbitration provisions in cases of outrageous acts that are unforeseeable 


to reasonable consumers; and (3) Riviere waived the right to enforce arbitration by participating 


in the litigation before his dismissal and the third-cTegl V_T\`f TZT\afg [\`*s %Id. at 3; R. at 9.)  No 


party moved to reconsider, and Riviere appealed this Order on July 28, 2023.   


>b__bj\aZ J\i\XeXuf TccXT_( J\i\XeX TaW 9\eUaU ]b\ag_l `biXW gb acknowledge the 


existence of the automatic stay emanating from the Riviere appeal of the Order denying his motion 


to compel arbitration, and to otherwise stay the case.  (Joint Mot. to Stay; R. at 446p53.)  On 


August 24, 2023, the circuit court granted the joint motion.  (See Order; R. at 14p18.)  That stay 


order has not been appealed. 


Ga KXcgX`UXe -/( .,./( g[X V\eVh\g Vbheg XagXeXW Ta beWXe WXal\aZ 9\eUaUuf `bg\ba gb


dismiss and compel arbitration.  (See Order; R. at 19p32.)4  Airbnb timely appealed on September 


15, 2023, and that appeal also is pending before this Court with Appellate Case Number 2023-


001479.   


4 L[X ;bheg [X_W f\`\_Te_l \a WXal\aZ 9\eUaUuf `bg\ba6 r%-& W\eXVg UXaXY\gf XfgbccX_ VTaabg UX hfXW


to bind the non-signatory Plaintiff into arbitration, as she received no direct contractual benefits 
and suffered harm while staying at the residence that was the subject of the contract; (2) South 
Carolina courts have declined to enforce arbitration provisions in cases of outrageous acts that are 
unforeseeable to reasonable consumers; and (3) Airbnb waived its right to enforce arbitration by 
cTeg\V\cTg\aZ \a XkgXaf\iX _\g\ZTg\ba Ybe biXe gjb lXTef*s %Id. at 5; R. at 23.) 
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ARGUMENT 


I. The circuit court erred by denying Riviere’s Motion. 


The entire case should be compelled to arbitration.5  All of the claims at issue arise out of 


a transaction involving interstate commerce and are subject to a binding arbitration agreement that 


is governed by the FAA.  The Airbnb Terms of Service provide, among other things, that any 


dispute, claim, or controversy arising out of or relating to the Terms and Conditions or the use of 


the Airbnb platform.  (See Terms of Service at 291; R. at 276*& 9\eUaUuf g[\eW-party claims against 


Defendant Riviere and crossclaims against Defendant Thomas fall within the Arbitration 


9ZeXX`Xaguf UebTW fVbcX.  D\^Xj\fX( T__ bY H_T\ag\YYuf V_T\`f against Airbnb fall within the 


9eU\geTg\ba 9ZeXX`Xaguf UebTW fVbcX* JXZTeW_Xff( haWXe g[X 9eU\geTg\ba 9ZeXX`Xag g[X \ffhX of 


arbitrability is for the arbitrator to decide.  As Riviere correctly contends, the circuit court erred by 


refusing to acknowledge these points and finding instead that direct benefits estoppel, the 


bhgeTZXbhf gbeg XkVXcg\ba( TaW jT\iXe fhccbegXW WXal\aZ J\i\XeXuf Ebg\ba*


A. The circuit court erred by finding that the outrageous torts exception remains 
viable under South Carolina law. 


9f WXgT\_XW UX_bj( g[X rbhgeTZXbhf gbegfs XkVXcg\ba [Tf UXXa X_\`\aTgXW Ul Tcc_\VTU_X


precedent from the Supreme Court of the United States.  Regardless of its viability, however, the 


circuit Vbheg XeeXW Ul Tcc_l\aZ g[\f WbVge\aX \a XkT`\a\aZ J\i\XeXuf `otion.  The circuit court 


correctly acknowledged that Airbnb does not assert any outrageous tort claims against Riviere.  


Likewise, no party is contending that Riviere committed any outrageous tort against Airbnb.  


5 9\eUaUuf TeZh`Xagf TWWeXff\aZ g[X circuit Vbheguf Xeebe \a WXal\aZ \gf `bg\ba gb Vb`cX_


TeU\geTg\ba bY H_T\ag\YYuf V_T\`f j\__ UX Yh__l TWWeXffXW \a 9\eUaUuf Ue\XY on the merits in the appeal 
of that Order. 
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Therefore, the doctrine simply has no app_\VTU\_\gl \a TffXff\aZ j[Xg[Xe 9\eUaUuf V_T\`f TZT\afg


Riviere should be compelled to arbitration. 


Moreover, although Riviere in his brief states that the outrageous tort exception is of 


rdhXfg\baTU_X iT_\W\gl(s \g \f, in fact, no longer viable following AT&T Mobility LLC v. 


Concepcion, 563 U.S. 333, 339 (2011) because it is a judicially created exception that places 


arbitration agreements on a lesser footing than normal contracts.   


In 2007, the Supreme Court of South Carolina judicially created the outrageous torts 


XkVXcg\ba Ul rcebabhaVQ\aZR T `beX WXY\a\g\iX eh_Xs g[Tg g[X KgTgXuf Vbhegf rj\__ eXYhfX gb \agXeceXg


any arbitration agreement as applying to outrageous torts that are unforeseeable to a reasonable 


consumer in the context of normal business deT_\aZf*s Aiken v. World Fin. Corp. of South 


Carolina, 373 S.C. 144, 151, 644 S.E.2d 705, 709 (2007); see also Parsons v. John Wieland Homes 


& Neighborhoods of the Carolinas, Inc., 418 S.C. 1, 9, 791 S.E.2d 128, 132 (2016) (discussing the 


history of the doctrine).  


>bhe lXTef _TgXe( g[X KhceX`X ;bheg bY g[X Ma\gXW KgTgXf TaT_lmXW ;T_\Ybea\Tuf


haVbafV\baTU\_\gl ceXVXWXag TaW [X_W g[Tg \g rfgTaWf Tf Ta bUfgTV_X gb g[X TVVb`c_\f[`Xag TaW


XkXVhg\ba bY g[X Yh__ checbfXf TaW bU]XVg\iXf bY ;baZeXffs haWXe g[X >XWXral Arbitration Act 


%r>99s&*6 Concepcion, 563 U.S. at 352.  As the Concepcion court explained, California precedent 


classified most collective-arbitration waivers in consumer contracts as unconscionable.  Id. at 340.  


Because, among other things, this failed to place arbitration agreements on equal footing with other 


contracts, the Court concluded that the California unconscionability precedent was preempted by 


the FAA.  See generally id. 


6 9f J\i\XeXuf Ue\XY VbeeXVg_l abgXf( g[X >99 Tcc_\Xf gb g[\f W\fchgX.  The parties agree the FAA 
applies, and the transaction involved a company and individuals in two different states passing 
funds electronically over interstate wires. 
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Like the California unconscionability precedent in Concepcion, Sout[ ;Teb_\aTuf


bhgeTZXbhf gbegf XkVXcg\ba \f rha\dhXs TaW reXfge\VgXWs gb g[X Y\X_W bY TeU\geTg\ba* Parsons, 418 


S.C. at 11, 791 S.E.2d at 133 (Pleicones, J.) (plurality opinion).  No South Carolina precedent has 


definitively addressed whether the doctrine remains viable following Concepcion, although two 


justices in Parsons jbh_W [TiX [X_W g[Tg g[X rXkVXcg\ba VTaabg fhei\iX*s Id. at 13, 791 S.E.2d at 


134.7


All cases that have applied the outrageous torts exception since Aiken have focused 


explicitly on arbitration.8  In fact, the one opinion that tried to apply the exception outside the 


arbitration context was reversed by our Supreme Court.  Wachovia Bank, Nat. Ass'n v. Blackburn, 


407 S.C. 321, 333p/0( 311 K*=*.W 0/3( 000 %.,-0& %rQ@RbjXiXe( jX eXiXefX g[X cbeg\ba QbY g[X


Court of Appeals opinion] finding that the outrageous and unforeseeable torts exception to 


arbitration applies in the jury trial waiver context, and find instead that Respondents waived their 


e\Z[g gb T ]hel ge\T_ ba T__ bY g[X\e VbhagXeV_T\`f*s&*


7 Three justices in Parsons, in statements spread across multiple, non-plurality opinions, expressed 
their view that Concepcion did not eliminate the doctrine under South Carolina law.   


8 See, e.g., MCE Auto., Inc. v. Wetherald, No. 6:10-cv-00409-JMC, 2010 WL 5257233, at *3 
(D.S.C. Dec. 17, 2010); Timmons v. Starkey, 389 S.C. 375, 378, 698 S.E.2d 809, 810 (2010); 
Partain v. Upstate Auto. Grp., 386 S.C. 488, 493p94, 689 S.E.2d 602, 605 (2010); Osborne v. 
Marina Inn at Grande Dunes, LLC, No. 4:08-cv-0490, 2009 WL 3152044, at *8 (D.S.C. Sept. 23, 
2009); Chassereau v. Glob. Sun Pools, Inc., 373 S.C. 168, 172, 644 S.E.2d 718, 720 (2007); 
Simpson v. World Fin. Corp. of S.C., 373 S.C. 178, 179, 644 S.E.2d 723, 724 (2007) (affirming in 
Rule 220, SCACR opinion relying on Aiken); Hatcher v. Edward D. Jones & Co., L.P., 379 S.C. 
549, 553, 666 S.E.2d 294, 297 (Ct. App. 2008); cf. Davis v. ISCO Indus., Inc., 434 S.C. 488, 499, 
864 S.E.2d 391, 397 (Ct. App. 2021) (declining to rule on the exception by affirming on another 
ground); Woods v. Dolgencorp, Inc., No. 7:20-CV-04399-DCC, 2021 WL 5989965, at *3 (D.S.C. 
Dec. 17, 2021) (rejecting application of the exception); Edens v. Synovus Fin. Corp., No. 3:17-cv-
0806-MBS, 2017 WL 5001290, at *3 (D.S.C. Nov. 2, 2017) (same); Doe v. TCSC, LLC, 430 S.C. 
602, 615p16, 846 S.E.2d 874, 881 (Ct. App. 2020) (declining to rule on exception given delegation 
clause); Palmetto Wildlife Extractors, LLC v. Ludy, 435 S.C. 690, 702, 869 S.E.2d 859, 865 (Ct. 
App. 2022) (same). 
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Kbhg[ ;Teb_\aTuf ha\dhX Tcc_\VTg\ba bY g[X XkVXcg\ba ba_l gb TeU\geTg\ba TZeXX`Xagf


eXdh\eXf g[X XkVXcg\ba gb l\X_W gb g[X >XWXeT_ 9eU\geTg\ba 9Vguf raTg\baT_ cb_\Vl Yavoring arbitration 


TaW c_TVXf TeU\geTg\ba TZeXX`Xagf ba XdhT_ Ybbg\aZ j\g[ T__ bg[Xe VbageTVgf*s Buckeye Check 


Cashing, Inc. v. Cardegna( 102 M*K* 00,( 00/ %.,,2& %V\g\aZ 5 M*K*;* n�.&* L[X V\eVh\g Vbheg XeeXW


by finding that this exception remains viable following Concepcion.  This Court should reverse.   


B. Direct benefits estoppel is not implicated here. 


Second, the circuit Vbheg XeeXW Ul eX_l\aZ ba W\eXVg UXaXY\gf XfgbccX_ \a WXal\aZ J\i\XeXuf


Motion. (Order at 3; R. at 9.)  This appeal concerns Riviere’s Motion seeking to compel arbitration 


of the claims asserted by Airbnb against him.  Direct benefits estoppel has no applicability to the 


dhXfg\ba bY j[Xg[Xe 9\eUaUuf V_T\`f f[bh_W UX Vb`cX__XW gb TeU\geTg\ba f\aVX g[XeX \f ab W\fchgX


as to whether Airbnb is a signatory to its own arbitration agreement.9


C. Riviere did not waive the right to seek arbitration. 


1. No waiver occurred under South Carolina’s established test.


Finally, South Carolina traditionally followed a three-part test in assessing whether a party 


[Tf jT\iXW \gf e\Z[g gb Vb`cX_ TeU\geTg\ba6 r%-& j[Xg[Xe T fhUfgTag\T_ _XaZg[ bY g\`X geTafc\eXW


between the commencement of the action and the commencement of the motion to compel 


arbitration; (2) whether the party requesting arbitration engaged in extensive discovery before 


moving to compel arbitration; and (3) whether the non-moving party was prejudiced by the delay 


\a fXX^\aZ TeU\geTg\ba*s Benson Chrysler-Plymouth, Inc., 374 S.C. 122, 125, 647 S.E.2d 249, 250 


9 Under this doctrine, South Carolina law estops a non-signatory from avoiding an arbitration cause 
when Plaintiff receives a direct benefit from the contract containing the clause.  Pearson v. Hilton 
Head Hosp., 400 S.C. 281, 290, 733 S.E.2d 597, 601 (Ct. App. 2012); Wilson v. Willis, 426 S.C. 
/.2( /00( 4.3 K*=*.W -23( -33 %.,-5& %rQ9R cTegl `Tl UX XfgbccXW Yeb` TffXeg\aZ g[Tg g[X _TV^ bY


[\f f\ZaTgheX ba T je\ggXa VbageTVg ceXV_hWXf XaYbeVX`Xag bY g[X VbageTVgus arbitration clause when 
he has consistently maintained that other provisions of the same contract should be enforced to 
UXaXY\g [\`*s&*
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%;g* 9cc* .,,3&* rL[XfX YTVgbef( of course, are not mutually exclusive, as one factor may be 


\aXkge\VTU_l VbaaXVgXW gb( TaW \aY_hXaVXW Ul( g[X bg[Xef*s Id* OT\iXe r\f Ta TYY\e`Tg\iX WXYXafX


TaW g[X UheWXa bY cebbY \f hcba g[X cTegl j[b TffXegf \g*s Provident Life & Acc. Ins. Co. v. Driver, 


317 S.C. 471, 478, 451 S.E.2d 924, 929 (Ct. App. 1994). 


As Riviere noted, he promptly submitted a motion to compel arbitration upon being served 


j\g[ 9\eUaUuf L[\eW-Party Complaint.  This pleading stated new claims and were the first claims 


asserted by Airbnb against Riviere.  Airbnb served its Third-Party Complaint on April 20, 2023, 


and Riviere submitted his motion to compel arbitration in lieu of an answer on May 23, 2023.  


(Riviere Mot. to Compel; R. at 300p03.)  Riviere never engaged in any discovery (either offensive 


or defensive) specific to 9\eUaUuf V_T\`f against him.  Finally, Airbnb has never asserted that it 


jTf ceX]hW\VXW Ul J\i\XeXuf `bg\ba*


Although the circuit Vbheguf beWXe VbeeXVg_l abgXf g[Tg J\i\XeX _\g\ZTgXW TaW fXgg_XW


Plaiag\YYuf V_T\`f( g[\f Vbh_W abg XYYXVghTgX T jT\iXe bY J\i\XeXuf e\Z[g gb Vb`cX_ TeU\geTg\ba bY


9\eUaUuf new claims against him that were first asserted (with permission of the court) only after 


[\f W\f`\ffT_ Yeb` H_T\ag\YYuf Vb`c_T\ag* L[X circuit courtuf jT\iXe Y\aW\aZ jTf Xeebe, and this 


Court should reverse.   


2. Morgan v. Sundance does not alter this conclusion. 


L[X i\TU\_\gl bY Kbhg[ ;Teb_\aTuf TeU\geTg\ba-specific waiver test is questionable in light of 


g[X KhceX`X ;bheguf bc\a\ba _Tfg lXTe \a Morgan v. Sundance, Inc., 142 S. Ct. 1708, 1714 (2022).  


Morgan X`c[Tf\mXW g[X ZXaXeT_ jT\iXe eh_X bY rib_hagTel eX_\adh\f[`Xag bY T ^abja e\Z[gs TaW


noted that the analysis should focus on the actions of the party who held the right.  Id. This aligns 


with Supreme Court precedent providing that a court cannot create arbitration-specific rules to 


refuse to enforce an otherwise valid arbitration agreement.  See Doctor’s Assocs., 517 U.S. at 687; 
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Perry, 482 U.S. at 492 n.9.  Therefore, the waiver analysis, both within and without the arbitration 


context, should examine whether the party seeking to compel arbitration has voluntarily 


relinquished its right.  Janasik v. Fairway Oaks Villas Horizontal Prop. Regime, 307 S.C. 339, 


344, 415 S.E.2d 384, 387 (1992).   


For the same reasons as detailed in Part I.C.1, Riviere did not take any action which would 


demonstrate a voluntary relinquishment of a known right since he promptly moved to compel 


arbitration of AirbaUuf V_T\`f Tg g[X Y\efg bccbegha\gl TaW W\W abg bg[Xej\fX gT^X Tal TVg\baf


inconsistent with his right to compel arbitration.  Therefore, regardless of Morganuf \`cTVg ba


Kbhg[ ;Teb_\aTuf TeU\geTg\ba-specific waiver test, the circuit court erred, and this Court should 


reverse. 


II. Questions as to the arbitrability of Riviere’s claims should be decided by the
arbitrator. 


The circuit court further erred by reaching the issues of the outrageous torts exception and 


waiver in the first instance since the parties delegated questions of arbitrability to the arbitrator.  


Regardless of whether the outrageous torts exception remains viable in South Carolina or the facts 


implicate waiver, the delegation clause of the arbitration agreement and applicable precedent 


confirm that an arbitratorqnot the circuit courtqmust decide whether the dispute may continue 


in arbitration.   


9f J\i\XeXuf Ue\XY VbeeXVg_l abgXf( 9\eUaUuf TeU\geTg\ba TZeXX`Xag cebi\WXf t[Tg rQ\RY g[XeX


is a dispute about whether this Arbitration Agreement can be enforced or applies to our Dispute, 


lbh TaW 9\eUaU TZeXX g[Tg g[X TeU\geTgbe j\__ WXV\WX g[Tg \ffhX*s %LXe`f bY KXei\VX Tg .5-( n -5*07


R at 276.)   


9f g[X KhceX`X ;bheg bY g[X Ma\gXW KgTgXf eXVXag_l Xkc_T\aXW( rQjR[Xa g[X cTeg\Xfu VbageTVg


delegates g[X TeU\geTU\_\gl dhXfg\ba gb Ta TeU\geTgbe( T Vbheg `Tl abg biXee\WX g[X VbageTVg*s Henry 
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Schein, Inc. v. Archer & White Sales, Inc., 139 S. Ct. 524, 529 (2019); see also Palmetto Wildlife 


Extractors, LLC v. Ludy, 435 S.C. 690, 699p700, 869 S.E.2d 859, 864 (Ct. App. 2022) (applying 


Henry Schein&* Aa g[\f fVXaTe\b( g[X Vbheg rcbffXffXf ab cbjXe gb WXV\WX g[X TeU\geTU\_\gl \ffhX*s


Henry Schein, 139 S. Ct. at 529.   


Last year, this Court confirmed that the question of the outrageous torts exception and 


foreseeability is one for the arbitrator: 


Aa g[X ceXfXag VTfX( g[X Q9eU\geTg\baR 9ZeXX`Xag cebi\WXW( r9al


dispute as to whether a controversy or claim is subject to arbitration 
f[T__ UX fhU`\ggXW Tf cTeg bY g[X TeU\geTg\ba cebVXXW\aZ*s L[\f


statement is clear that issues of arbitrability are [to] be determined 
by the arbitrator. This includes claims arising out of conduct that 
Respondents assert was unforeseeable. 


Palmetto Wildlife, 435 S.C. at 702, 869 S.E.2d at 865 (citation omitted); Doe v. TCSC, LLC, 430 


S.C. 602, 615p-2( 402 K*=*.W 430( 44- %;g* 9cc* .,.,& %rOX XkceXff ab bc\a\ba ba j[Xg[Xe g[X


.,-- TeU\geTg\ba VbageTVg VbiXef <bXuf V_T\`f( be( \Y fb( j[Xg[Xe g[X V_T\`f TeX fg\__ fhU]XVg gb


TeU\geTg\ba WhX gb g[X tbhgeTZXbhf TaW haYbeXfXXa gbegfu XkVXcg\ba* The dissent argues this 


exception does apply, but whether the exception applies is a question the parties delegated to the 


TeU\geTgbe( abg g[X Vbheg*s& %V\gTg\ba b`\ggXW&*&* L[X fT`X \f gehX with respect to the question of 


waiverqit too must be decided by the arbitrator.  See, e.g., Chatman v. Jimmy Gray Chevrolet, 


Inc*( .,-2 OD 0531,00( Tg '2 %F*<* E\ff* .,-2& %r?\iXa g[Tg g[X jT\iXe \ffhX ZbXf gb g[X fVbcX


of arbitration, which in this case must be decided by the arbitrator given the existence of the 


WX_XZTg\ba V_ThfX( hadhXfg\baTU_l( g[X \ffhX `hfg UX WXV\WXW Ul g[X TeU\geTgbe TaW abg g[\f ;bheg*s&*


Therefore, the circuit court erred by failing to compel the matter to arbitration and reaching 


the issues of waiver and the outrageous torts exception in contravention of the delegation clause.   
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III. Riviere’s brief misstates several key points.


As detailed above, Airbnb agrees with Riviere that the circuit court erred as a matter of 


law, and Airbnb takes the position that the entire case should be compelled to arbitration. However, 


Airbnb does take issue with three key points made by Riviere.   


First, as noted, although Riviere characterizes the outrageous tort exception as having 


rdhXfg\baTU_X iT_\W\gl(s [X YT\_f gb TffXeg bhgright, as Airbnb does, that the outrageous tort 


exception is no longer viable.  Thus, it was error for the circuit court to rely on it as a matter of 


law under AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 339 (2011).   


Second, Riviere contends that only Thomas agreed to the Airbnb Terms of Service as she 


jTf g[X r[bfgs bY g[\f cebcXegl( TaW g[Tg [X W\W abg TZeXX gb g[X gXe`f* %:e* bY 9ccX__Tag at 6, n.1.)  


However, as Airbnb alleged in its Third-Party Complaint, Riviere and Thomas both entered into 


binding agreements with Airbnb on or about January 23, 2018, and July 29, 2016, respectively.  


(3d Party Compl. ¶ 1; R. at 225p39.)  In those agreements, as a condition of their being allowed to 


_\fg g[X cebcXeg\Xf ba 9\eUaUuf ba_\aX c_TgYbe`( L[b`Tf TaW J\i\Xee expressly promised to follow 


T__ bY 9\eUaUuf cb_\V\Xf( j[\V[ jXeX \aVbecbeTgXW Ul eXYXeXaVX \agb g[X TZeXX`Xag* %3d Party 


Compl. o�1; R. at 225.)  Riviere did not submit any pleading, affidavits, or other evidence disputing 


these allegations.   


Finally, Riviere asserts in his brief that Plaintiff did not oppose his motion.  (Br. of 


Appellant at 2.)  However, this is factually inaccurate.  As noted above, on June 16, 2023, Plaintiff 


fhU`\ggXW T _XggXe gb g[X ;\eVh\g ;bheg VbaY\e`\aZ H_T\ag\YYuf cbf\g\ba ghat both Airbnb and 


J\i\XeXuf `bg\baf f[bh_W UX WXa\XW* %See Barbier Ltr. to Judge Maddox, June 16, 2023; R. at 409p


16.)  The three positions advanced by Plaintiff in her letter opposing the motions to compel 


h_g\`TgX_l Ybe`XW g[X UTf\f bY g[X V\eVh\g Vbheguf beWXe*
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CONCLUSION 


For the reasons set forth above, the circuit Vbheg XeeXW Ul WXal\aZ J\i\XeXuf Ebg\ba* L[\f


Coheg f[bh_W eXiXefX g[X V\eVh\g Vbheguf beWXe WXal\aZ J\i\XeXuf Ebg\ba*
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