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BY MS. MARTO:

Q

Okay.
MS. ROSS: I have no further questions.
THE COURT: All right. (To the State) Redirect?
MS. MARTO: Briefly, Your Honor.

REDIRECT EXAMINATION OF LARA CAUDY, ESQ.

Now, when 1t comes to the CAD report, it's your
understanding that that showed that the driver's license
came back as valid, correct?

Based on what you all are telling me, yes. But I've
never seen the CAD report.

Okay. And it was your understanding that the purpose of
the stop was complete, not once the driver's license came
back, but once the warning was filled out; is that
correct?

Not necessarily. 8o, you know, I -- I do think that
there is anlargument that the stop was completed
somé@here between six and eight minutes as opposed to the
15-minute mark that I argued in my brief.

Okay. But at the time when you were briefing it, it was
your understanding that the purpose of -the stop ended at
15 minutes, correct?

That's what I argued. It -- 1t sounds like it's

incorrect now, based on -- you know, I didn't have the

benefit of the CAD report. So when I watched the video
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and maybe based on what statements that were made during
the -- during the trial, you know, I concluded that it
was around the 15-minute mark.

And you argued that the stop was unnecessarily prolonged

and that the officer was engaged in stalling tactics,

correct?
Correct. I -- I think that's clear from the video. I
think even the -- the Court of Appeals, the Supreme Court

agreed with that assertion.
And do you recall if the Supreme Court found that they
would've decided the issue differently if they were in
the position of the circuit court, but that there was
sufficien£ enough evidence to affirm; is that your
understanding?
I'm not sure they said that they would've decided
differently, but they just said it -- it's not up to them
to just make that decision. They have to -- the standard
of review is whether there's evidence to support the
trial judge's decision. So whether they would've decided
differently or not is irrelevant.

MS. MARTO: No further questions, Your Honor,

THE COURT: All right. (To Ms. Ross) Any recross?

M5. RO55: WNo, Your Honor.

THE COURT: All right. Anything else from the

State? Any other witnesses?
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76
MS. MARTO: No, Your Honor.
(WHEREUPON, the witness was excused.)
THE COURT: (To Ms. Ross) Let me ask you: At what

-- at what point in the stop did the discussion
involve the inconsistent travel plans and the issue
of what states were on the rental agreement? At
what point did that occur?

MS. ROSS: &And I will -- I put the video up for your
review. I welcome you to look at it. There was
initial questioning up at the car about travel
plans. And then after this part that I think came
in at like 1:03, somewnhere on that video, is when --
is when I see that report, the traffic ticket fly
up, and you can just tell it's filled out. And --
and he asked the final question about the year of
the car right then.

And theﬁ after that, he continues to ask more
about the travel plans, about the children and
family, and, "You're close to your mother," and,
"Where does she live?" So there —- there are two
parts of those travel plans. And we would argue
Part A came right when he walked up to the window,
but Part B was after when we would argue the CAD
report shows, and -- and -- the -- the visual of

this instant that you see the ticket fly up in the
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wind proved that the -- the ticket was complete.

The purpose of the stop was complete. And, at that
point, he's getting more information that the
Supreme Court, I would argue, relied on and the
Court of Appeals to -- as a basis for their
reasoning and their ruling to affirm.

THE COURT: (To the State) But there was a point
where the officer did go up in the beginning at the
window and have a discussion; is that correct?

MS. MARTO: That's my understanding. My
understanding is that there was initial gquestioning,
and seemingly, something didn't sit right, and then
he revisited the topic after most of the wording had
been completed.

THE COURT: All right. And then how about the

discussion on the lease and the states? What do we

know -- and I'll look at it again, but it -- do we
know -- do y'all -- can y'all point to that? If --
if not, I'll -- I'll find it on my own. But I Jjust

wanted to see i1f y'all knew. Was it after the

flipping up of the warning on the video, or was it

before?

MS. ROSS: The -- the states that were on the rental
agreement?

THE COURT: The -- the -- or the -- the -- either
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the discussion or the determination about the issue
on the -- about the states on the rental agreement,
where does that come up?

MS. MARTO: I'm unsure that was ever orally
discussed. I think you may --

THE COURT: I -- I don't remember hearing it on the
video, and I just wanted to make sure I was correct
on that.

MS. ROSS: I did not hear that on the video. I
believe that was simply —-- these -- some of these
insurance agreements would just write states. So I
think that was just on the plece of paper and in the
testimony at trial.

THE CCURT: Didn't -- did I understand that Supreme
Court -- the factors that the Supreme Court looked
at were the reasonable suspicion based on the
inconsistent travei plans and the lease or rental
agreement that referenced the states that could be
driven in? Am I correct on that? 1Is -- is that
what —- so I understood Ms. Caudy to testify that it
was her understanding or opinion that the Supreme --
and I'll read the Supreme Court case, as well, but
that the Supreme Court based the decision -- they
found it was an extended stop and prolonged stop.

However, based on the standard of -- of review and,
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along those lines, that the stop -- it was a
reasonable suspicion based on the inconsistent
travel plans and the states listed on the rental
agreement. Is that correct? Is that what your
understanding of the Supreme Court?

MS., MARTO: My understanding is that they addressed
a lot of different factors, including the fact that
he was coming =-- traveling on Interstate 85 from
Atlanta, which the officer said was a criminal hulb,
that his plans and deviations from the rental
agreement --

THE COURT: All right. But I'm correct, though,
that there was -- there was no discussion on the
video about the rental agreement, correct? Is that
correct? That there was no discussion on the video
about the rental agreement? &And, again, I'1ll lock
at the video, but can y'all point --

MS. ROSS: I believe there was initially, but I'm
net sure.

MS. MARTO: I thought I -—- most of it seemed to be
determined based upcn the paperwork,

THE COURT: On the paperwork.

MS. MARTO: But I did hear, I think, maybe a
guestion or two.

THE COURT: But there was no question about there
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was discussion on the video about the inconsistent
travel plans. Going to Mother's Day, this being
March, and that was -- Ms. Ross, you were saying it
-- it was Part A and Part B. Part A was when he
went up to the -- the vehicle, --

MS. ROSS: Uh-huh.

THE COURT: —-- had the discussion through the window,
and then later on, was Part B; is that correct?

MS. ROSS: Correct., Well, I was saying Part B was
after we'd argued the purpose of the stop was
complete.

THE COURT: And after-- yeah. ©Part B was after the
completion --

MS. ROSS: But the inconsistencies kind of, we would
argue, didn't exist until the -- the purpose of the
stop was extended.

THE COURT: All right.

MS. ROS$S: That would be our argument.

THE CQURT: All right. Anything else?

MS. R0OSS: Judge, I just -—- well, you can --

MS. MARTO: No further witnesses.

THE COURT: All right.

MS. ROSS: I -— I would just urge the -- the Court
to review oral argument. The -- and just point out

that a lot has been made when the ticket was ripped
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off, and that's no longer the law. I believe it's
the purpose of the stop is complete, which is to
validate the license and registration. And I think
that's with "Rodriguez" and "Caballes" is sort of
setting forward and "Tindall" and all this line of
cases are you can't Jjust pretend to not file them.
I mean, you can't just not file -- fill out that
ticket or -- and -- and waste time to go on a
fishing expedition, which is essentially what we'd
argue happened.

THE COURT: All right. Ms. Marto, anything to add?
MS. MARTO: None. We would just argue that both
appellate counsel and‘trial counsel did argue that
the stop was prolonged unnecessarily and that the
officer engaged in stalling tactics. And even if
they didn't discuss specific minute marks, those
arguments were made and subsequently rejected. And
so we would state that there was no ineffective
assistance of counsel or appellate counsel because
of that.

THE COURT: All right. Thank you. All right. I
will take that under -- take this under advisement,
and I will let you know my decision, and I will
review everything that's been submitted.

(Whereupon, the within hearing was
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(*This transcript may contain quoted material.

Such material 1s reproduced as read or quoted by the

speaker.)

concluded at 1:30 p.m.)
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STATE OF SOUTH CAROLINA )
) CERTIFICATE
COUNTY OF SPARTANBURG )

I, Amber Payne, Official Court Reporter for the Seventh
Judicial Circuit of the State of South Carolina, do hereby
certify that the foregoing is a true, accurate, and complete
Transcript of Record of the proceedings had and the evidence
introduced in the trial of the captioned case, relative to
appeal, in the Court of General Sessions for Spartanburg
County, South Carolina on April 20th, 2022.

I do further certify that I am neither of kin, counsel,

nor interest to any party herein.

Qe P

Amber J. Payne, CVR

Date: September 13, 2023
Notary public for South Caroclina

My commission expires August 12, 2029




Spartanburg Communications / 9-1-1

PO Box 5666, Spartanburg SC 29304
Phone (864) 596-2050

S11

www. spartanburg911.org

LCS110328043012 Incident Type - TSTOP (TRAFFIC STOP) Reporti# LCS110328001450

Initiate Date / Time

- Monday, March 28, 2011 1:04:59PM

Location - 7300185 N
Beat -23 Area - NO Cornmunity - SPARTANBURG COM

Caller Information

Time Unit Audit Entry Consols
13:05:00 Disposition #1_46:SETTLEDBY OFFICER ___ 06 44
13:05:00 Status CHANGED FRM- | TO- A 05~ 44t
13:05:00 ~ Incident Initiated By: CS/LAMKIN, TIFFANY 05 44
13:05:00 BROWN HUY 05 44
13:05:00 T23  TSTOP N 06 44
13:05:00 T23  USA 7300185N 06 44
13:06:10 ___ 0Q Information: Reply ID: 5825506 Date: 2/4/2011 06 44
13:06110  12:05:58 06 44
13:06:11 Attachment: 06 42
13:06111  ~  Reply Text: SPTCC206 NLETS 1616004978 o 66 42
13:06:111 _ CC750120110328 13:05:30 08 4a¢
13:06:11 ~ 00D7A820110328 13:05:31 06 4
13:06:11 _  RR GAGBIOO051 06 4
13:06:11 "7 10:05 03/28/2011 13341 05 4
13:06:12 10:05 03/28/2011 59000 SC042013P & a
13:06:12 *1616004978 06 4
13:06:12 TXT 06 4
13:06:12 GEORGIA REGISTRATION AND TITLE INFORMATION SYSTEM o 06 4
13:06:12 RESPONSE BASEDUPON: 7777 06 4
13:06:13 LIC/AAA9240 LIT/ LIY/ LIENS: 7O ens 06 4
13:06:13 ATTENTION: e 05 4
13:06:13 __ VEHICLEDETAILRESPONSE " " 7 777 7 o mmmmmmmmmm oo es 06 4
13:06:13 VIN: 5SNMSG3AB1AH376780 2010 HYUNDAIT 7~ - - 06 4
13:06:113 SANTAFE  MP GRN 77T 06 ¢
1306113 TITLENO: 777660100954002 = " "~ T T TTTTTTTTTTTTTTTTTTTToOT 06 ¢
13:06:14 PURCHASE DT: 20100324 77 TTTTTTTTTTTmomommmoommmono e 06 2
1306:14 CUSTOMERID: 1100182943 DOB: T 05 ¢
13:06:14 EAN HOLDINGS LLC e 06 -
13:06:14 906 E PONCEDE LEONAVE —~~ """ "TAX =~ 7T TTTTTTToTmmmooomommoossoeooos 05
13:06:14 COUNTY: GWINNETT 7 77 7 i mrm o oo 06 -
13:06:14 1 DECATUR GA 300302708 T TTTTTTTToTommToooomoooooeees 06 .
13:06:15 ___ CURRENT PLATE NO: AAA9240 CAT AA  TISSUEDT: ~ ~~ =~ " - -7 mm-mmme----- 06
13:06:15 20110222 VALID DT: 20120331° 77777777 e T 05
13.06:115 I DECAL NO: 18758875 REGISTRATION STATUS ACTIVE ~~~ ™~ 77 " "7 " 7 ----r-omooee 06
13:.06:15 . INSUR:UNKNOWN INSURANCE STATUS ~ 77 77777777777 mmmmmmmmmme e TTTTTTTTTTTTAAT
13:06:15 ENTERPRISE LEASING CO OF GEOR "~~~ """ "=======-- S %.
13:06:15 ~ " """ PRIOR PLATE NO. AAAS240 CAT:AA ~ISSUE DT~~~ " S e 28
13:06:16 ________20100405 VALID DT: 20110331~ e e LT PR .
13:06:16 DECALNO: ~ 08076772 T TTTTTTTTTTo e 05

11 g:gs:; 6 *END OF MESSAGE® 77 77 T 82
13:10:37 0Q Information: Reply 10 5835514 Data TSI T T T T e oo _____ 96
e - O nformaten. R oply I0: 5826514 Date; 2/4J2011 T~ 111111 05
1310:37  Attachment: . 06
131037 Reply Text: SPTCC206 NLETS ~18718004G7g ~ =~~~ ="~~~ === -ooe s

o
AR MY IAARA NIYAR  Tracdac, $iime €4 . N
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Spartanburg Communications / 9-1-1

PO Box 5666, Spartanburg SC 29304

Phone (864) 596-2050

513

www. spartanburg9it.org

14:23:55 T22 TSTOP 04 70D
14:23.55 722 USA 7300185 N 04 700
14:27:45 T22 TSTOP 4 70D
14:27:45 7122 USCL 04 70D
14:52:40 Disposition #1 41:ARREST MADE REPORT FILED 05 44D
14:52:40 Disposition #1 CHANGED FRM- 48:SETTLED BY OFFICER TO- 41:ARREST MADE REPORT 08 44D
FILED
14:52:40 Status CHANGED FRM- A TO-C 0g 440
14:62:40 T23 TSTOP 04 70U
14:52:40 T23 USCL 04 7oL
14:52:40  T23 D 04 70L
14:52:40 T23 Replaced dispostion: 46 with disposition: 41 04 70L

~_

Rl P e & [T



514 07/01/2011 Page 11 of 36
Spartanburg Sheriff's Office
Incident / Offense Report
8045 HOWARD ST SPARTANBURG SC 29303 -- (864)503-4500

Number |11031450

»L.a

Address [[-85 North @ 73 mile marker

City [Spartanburg
’ |
Conizcl l |

When [ 13:11:00 03/28/2011

Reported
(HH'MM SS MAMDD/YYYY)
Occurred 13:11:00 03/28/201 1
Start

(HH Mt SS MM/DDIYYYY)

VNI Issued [No

Responsible {Gilbert D

Area [TRACT 23
Offense(s) Eugs, Trafficking

Circumstance(s) No Bias

LOC-Highway, Road, Alley
MO IZones

Observed [Traffic Offense

Disposition |Cleared Adult Arrest

—
Case(s)

l
Nature [Iraffic Stop !

- e

State |EC | Zip [ !
J 4

Phone L j

Misc. iInfo.
OCC“ggg 13:11:00 03/28/2011
' (HH KM SS MMIDDITYY )
Agency [SHERIFF'S OFFICE 7
_

-

Ctearance Cleared by Responding Officer‘—Al

Disposition . -
Date 03/28/2011 W
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guilty as indicted on March 19, 2013. Judge Cole at that time sealed sentence to be ﬁnposed
later. On September 19, 2013, Applicant appearcd before Judge Cole for imposition of the
sentence. Judge Cole sentenced Applicant to imprisonment for a term of twenty-five years.

Applicant filed a timely notice of appeal, and a direct appeal was perfected by Le’fr;M.
Caudy, Esquire, who raised the following issucs:

1. Did the court err by denying Appellant’s motion to suppress evidence found in
his vchicle where the officer did not have reasonable suspicion or probable
cause to stop Appellant’s car for a traffic violation thereby illegally scizing
Appellant in violation of the Fourth Amendment?

2. Did the court err by denying Appellant’s motion to suppress cvidencc found in
his vehicle where the officer’s continued detention of Appellant excccded the
scope of the traffic stop and constituted a seizure for purposes of the Fourth
Amendment and where the officer did not have recasonable and articulable
suspicion of a serious crime nor Appellant’s consent to detain him beyond the
scope of the traffic stop?

3. Did the court err by denying Appcllant’s motion to suppress evidence found in
his vehicle where Appellant’s consent to scarch was not freely and voluntarily
given, and even if it was freely and voluntarily given, was invalid as an
exploitation of an unlawful detention?

The partics procceded to oral arguments on May 6, 2015. Applicant was represented by
Appellate Counsel, and Christina C. Bigelow, of the South Carclina Attorney General’s Office,
rcpresented Respondent. By unpublished opinion decided July 29, 2015, the South Carolina
Court of Appeals affirmed Applicant’s convicticns. Stare v, Alston, Op. No. 2015-UP-381 (S.C.

Ct. App. filed July 29, 2015). Applicant petitioned for rehcaring, which was denicd by order filed

‘Scptember 15, 2015.

On October 26, 2015, Applicant petitioncd the Supreme Court of South Carolina for a
writ of certiorari on all three issues. The State filed its return on November 24, 2015. The

Supreme Courl 6f Spyth.Carolina granted certiorari by order dated July 18, 2016. The parties
Sl :'ﬂi::; JE L ;!‘ TYRTN
proceeded to Dral arguingnt3 gn December 14, 2016. Applicant was again represented by

90 HEI S, Y
Appellate Cou%jslﬂ‘ca‘rﬁa)‘;%hJMark R. Farthing, Esquire, of the South Carolina Attomey

PO M T e,
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General’s Office, represented Respondent. By opinion issued March 7, 2018, the Supreme Court
at_’ﬁrmed the Court of Appeals opinion as modificd. State v. Alstaon, 422 8.C. 270, 811 S.E.2d 747
(2018). The remittitur was issued on March 27, 2018. Applicant thereafter (iled a petition for
writ of certiorari in the Supreme Coutt of the United States. The Supreme Court denied certiorari
on October 1, 2018.

Summary of Relevant Facts

Shortly before 1:00 p.m. on March 28, 2011, Master Deputy Donnic Gilbert of the
Spartanburg County Sheriff’s Office was monitoring traflic on Interstate 85 when he observed
the driver of a brownish-green Hyundai Santa Fe with a Georgia license tag travelling in the
middle lane of the threc-lane highway. (Tr. 17-18, 160-61, State's Ex. #2 (Recording of Traffic
Stop)). When the vehicle passed by his location, its driver drove onto the dotted line dividing the
middle lane from the far-left lane before swerving back into the vehicle’s lane of travel. (Tr. 18-
19, 49-50, 161-62). In response, Deputy Gilbert began pursuing the vehicle in order to initiate a
t;’afﬁc stop and observed its driver “drifi” onto the dotted dividing line several more times. (Tr.
18-19, 161-62). Deputy Gilbert then moved into position behind the vehicle and activated his
patrol vehicle’s blue lights, and the driver of the vehicle quickly pulled over to the side of the
roadway. (Tr. 19, 162).

Thercafter, at approximately 12:54 p.m., Deputy Gilbert approached the vchicle from the
passcnger side and immediately noticed the luggage stowed in the back of the vehicle had been
covered with a blankct, which the officer perceived to be suspicious as he had not typically scen
covered luggage in the “thousands” of routine traffic stops he had conducted during his lengthy

S _ _
law enfodcenfivnt c_m_:eer('rpr :,.EI_AT__IS, 21, 45-46, 159-60, 163-64). He further noticed multiple

e
LG D Wy

personal keys had been Elaééd on the rental company key ring associated with the vehicle, which
RN I T

LA "]

S ke

i 1
: d
e - it

Eeonsm,
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the officer perceived 1o be abnormal and recognized through his training and expericnce as a
tactic designed to “personalize” the vehicle to mask the fact it was a rental. (Tr. 27, 164-65).
After approaching the vehicle, Deputy Gilbert made contact with the driver and lone
occupant of the vehicle, Applicant. (Tr. 21, 178). When he did so, Applicant immediately asked
him why hc was stopped in a defensive manncr, which the officer also perceived to be abnormal
considering the fact most people he had stopped waited for him to explain the basis (or the stop.
(Tr. 16-17, 112, 122; State’s Ex. #2). Deputy Gilbert then asked Applicant for his driv'er’s
license, and Applicant provided the officer with a license indicating he was [rom Rome, Georgia,
which Deputy Gilbert knew was closc to Atlanta, Georgia, a major hub of criminal activity. (.
22, 75-76, 163). Immediately aficr that, Dcputy Gilbert asked Applicant if he had had anything
to drink and explained he stopped his vehicle because he had obscrved him hit the dotted
dividing lanc with his tires scveral times. (TT. 23, State’s Ex. #2). The_ officer then asked
Applicant for thc paperwork associated with the vehicle, and Applicant quickly provided a rental
agreement to Deputy Gilbert. /d Upon recciving the rental agreement, deputy Gilbert reviewed it
and noticed the vehicle was rented by a third-party [cmale renter two days carlier in Cartersville,
Georpgia, Applicant was listed as an authorized driver of the vehicle, no smoking was permitted
in the vehicle, and the vehicle was only authorized to be driven in Georgia, Tennessee,
Kentucky, Virginia, and West Virginia. (Tr. 25-26, 79, 168-69, 174-75; Statc’s Ex. 14). Bascd on
the facts he knew through his training and experience third-party rentals were commonly
associated with criminal activity and female renters were frequently used by criminal
organizations to allay law enforcement suspicions coupled with the fact the rental vehicle was

‘;""’- .L,

not authori-ch to’ be dri’Verl in Smgth Carolina, Deputy Gilbert became more concerned and

R T I

suspicioug 51_5]25-27 169, 207- 08) The officer then asked Applicant to step out of the vehicle

fd OT oLy Vil
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just over two minutes after initiating the stop. (State’s Ex. #2).

When Applicant exited the rental vehicle, Deputy Gilbert noticed a residential air
freshener had been stowed in the vehicle’s driver side door pocket, which was suspicious to the
officer based on the facts it was an air freshener designed for a home instead of a vehicle, it was
unusual for air fresheners to be placed in rental vehicles, and he was awarc through his training
and experience air freshencrs were commonly used to mask odors, including the odor of drugs.
(Tr. 28-30, 88-89, 170, 173-74). The officer then asked Applicant about the rental agrcement,
spoke with him about his travel ptans, and asked him about the status of the license while
preparing a warning citation. (Tr. 30-31, Siate’s Ex. #2). Additionally, Deputy Gilbert called
Applicant’s license information into dispatch, and dispatch reported Applicant’s license was
valid roughly six minutes into the stop. (Tr. 59, State’s Ex. #2).

During Deputy Gilbert’s conversation with Applicant, Applicant rcported he had Iett
Georgia that moming for Newark, New Jersey, was travelling there to bring his depressed
mother home for Mother’s Day and intended to stay in New Jersey for “about a week or so.” (Tr.
30-32, 176, 182, State’s Ex. #2). However, the officer perceived Applicant’s responses to be a
“red flag™ as Applicant’s reported travel plans were not consistent with the length of the rental
period, Mother’s Day was roughly a month and a half away, and the rental agrcement did not
authorize travel to New Jersey. (Tr. 31-32, 39-40). Deputy Gilbert then continued to question
Applicant while preparing the waming ticket and, during the questioning, Applicant

- acknowledged he was responsible for everything in the vehicle after initially stalling and stating
he had no idea whcther anyone else had access to the rental vehicle, which Deputy Giibert

o oyt

perceived 10 be.anothes “rod:1ag:” (T£337, 41-42, 66, 179, 183-84, State’s Iix. #2). Furthermore,
Applicant claimgq hgl\fgrkgd at, 3 clothing store to support his six children before providing the
UV VI A AV R

~Y vl
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ages of seven children, which further raiscd the officer’s suspicions based on Applicant’s
stressed manner of delivery and the inconsistency of Applicant’s statements. (Tr. 38-39, 181,
State’s Ex. #2).

Based on the facters he had observed while preparing the warning ticket, Deputy Gilbert
decided to ask Applicant for consent to scarch the vehicle and did so roughly sixtcen minutes
into the stop after another officer arrived at that location and just after he finished preparing the
warning citation. (Tr. 40-42, 71, 75, 183-88, State’s L'x. #2). In responsc to the request,
Applicant indicated he was “just trying to figure out what this [was] about,” and the officer
informed Applicant he was simply asking a question. (Tr. 42, 186, State’s Ix. #2). At that point,
Applicant informed the officer he could search the vehicle. /d. Dcputy Gilbert then cxplained to
Applicant he could refuse to provide consent, and Applicant again affirmed the officer could
scarch the vehicle. (T, 42-43, 186-87, State’s Ex. #2). Afler Applicant had twice provided
consent, Deputy Gilbert moved towards the vehicle, but he clected to rcturn to Applicant and
ensure he was providing consent for the search, (1r. 43, 187, State’s L'x. #2). During their
ensuing conversation, Alston indicated the officer was the one providing consent as opposed to
himself, and Deputy Gilbert quickly replied that stalcment was incorrect. (Tr. 43, 74, 187 State’s
Ex. #2). The officer then again asked for consent to search, and Applicant once again clearly
affirmed the officer was permitted to search the vehicle. (Tr, 43, 187, State’s Ex. #2).

Once he was certain he had Applicant’s consent, Deputy Gilbert began searching the
rental vehicle and slarted his scarch with the covered luggage stowed in the vehicle's rear arca.

(Tr. 44, 188-89, Statc’s Ex. #2). As he was conducting thc search, Captain Randy Hollifield of

Verem a1

the SpMWbmg.mlﬁl§7$hd%W.§Dﬁbe arrived at the scene and began assisting with the search

LAY

and, shortly lhsrq:gﬁtfr,JheEcapxaj&ioqaled two vacuum-sealed packages containing a white
cuidling b-endul
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powdery substance hidden in a space near the steering column of the vehicle. (Tr. 45, 189-90,
212-17, State’s Ex. #2). Applicant was then quickly placed under arrest, and the white powdery
substance found in the rental vehicle was later confirmed 1o be over four hundred grams of
cocaine. (Tr. 192, 226).
Current Action Before this Court
In his current PCR application, Applicant alleges he is being held in custody unlawfully
becausc of incitective assistance of counsel in that:

1. lncffective assistance of trial counsel, in that:

a. “Applicant was deprived effective assistance of counsel when trial counsel
failed to adequately and properly apprisc/advise the Applicant with regards to
pretrial, trial and other court procccdings related to Applicant’s criminal
charges.” '

i. “Specifically, Applicant alleges, and will prove given fact
development proceedings, that aitorney Andrew Johnston failed to
inform the Applicant that his criminal case would be called for trial on
March 18, 2013. As a result of counsel’s failure to apprise Applicant
about criminal court proceedings/scheduling, the Applicant believed
that he could depart the courthousc on March 18, 2013, and return at a
later datc.”

ii. “From the beginning of the casc, it had been both Applicant and
counscls understanding that Applicant would cither enter into plea
negotiations and eventually plead guilty to a charge for reduced
scntence if counsel was not successful with pending motion to
suppress evidence seized during traffic stop and search of Applicants
rental vehicle. Applicant was led to believe by attorney Johnston that
the suppression hearing would be conducted prior to and separate from
and trial or guilty plea hearing being commenced. And that counsel
was confident that a plea agreement would be reached in Applicants
case.”

b. “Applicant was deprived cffective assistance of counsel when attomey
Johnston failed to properly object, prescrve for appellate review and address
the courts decision to proceed with Applicants criminal case in abscnce of the
Applicant. Conscquently, as a result of counscls deficicnt performance, the
Applicant was tricd in his absencc and deprived of his constitutional right to
be present.at critical criminal proceedings.”

Jorneais “Applicant ébntends that counsel should have, but did not, request a

<5100 com¥inuadcee of the proccedings at that juncture to allow counsel to

= ~p e, SODtAct Applicant and have him appear before the Court. Counsel

=30l Wi Knew.-orsheuld have known—based on previous occasions and
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tatking with Applicant that day—that Applicant had left the
courthousec headed back to Georgia.”

i. “Although there was some discussion among attorneys and the Court
about Applicants possible whercabouts and his apparent
communications with bail bondsman, the trial court failed to make the
requisite factual determination and/or otherwise comply with law/rules
governing trials in absentia, [Stafe v. Jackson, 228 S.C. 94, 341 S.E.2d
375 (1986)]. Notably, counscl did rcquest a continuation at this point
on March 19, 2013; however, that was an exercise in futility since the
courl had previously issued a bench warrant for Applicant’s arrest and
decided to try Applicant in his absence. At no time did counsel object
to the courts determination that a motion i {imine reprcsents the
beginning of defendants jury trial, per se. Consequently, the
Applicants criminal proccedings were manifestly prejudiced.”

c. “Applicant allcges that trial counsel was incffective for failing 1o object and/or
preserve for appcllate review the trial courts impermissive amendment 10
indictment.” '

i. “Atthe close of the prosecutions casc defense counsel moved for
directed verdict arguing that the prosccution had failed to prove all
clements of charges as alleged in the indictment against Applicant (Tr.
229-30). In response to defense counsels argument, the trial court
directed the prosecution 1o amend/redact the indictment to remove all
means of violating trafficking statute except thosc elements rclated to
weight of controlled substance and the bringing into state clausc (id
p231-32)."

ii. “Counsel should havc objccted to the trial courts amendment of
indictment which prcjudiced Applicants criminal proceedings by
broadening the reach of indictment and removing elements of offense
as originally charged by grand jury. |Cf Bailey v. State, 392 S.C. 422,
709 S.E.2d 671 (2011); State v. Guthrie, 352 $.C. 103, 572 S, E.2d 309
(Ct. App. 2002)).

d. “Applicant alleges that trial counsel was ineffcctive for failing to object and/or
preserve for appellate review the trial courts failurc to ensure that all the trial
court evidence went into the jury room with jurors during their dcliberation
process.”

i. “During the Applicant’s traffic stop/scarch video was introduced as
cvidence. This particular video evidence portrayed scencs that
Applicant contends were favorablc to his defense. When it was time
for the jury to begin its deliberation the videotaped evidence was
supposed to go back with the delibcrating jury, however, due to an

) oversight on the part of the prosecuter, the vidcotaped cvidence was

AR ': _»" not with the deliberating jury. (Tr. pp 273).

o € f“heﬂcctwe for not being diligent and thorough in his research in having all

oL tHe facl‘sn‘f Apphcants case and information that was critical 1o Applicants

Ay supprcssnon hearing.”

DT Ty JMAndrew Johnston couldn't have reviewed the Discovery Package, had
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2.

3.

he done so he would have seen that applicant’s traflic stop was called
in at 13:05 and was cleared at 13:10. At this point Applicant was clear
to go, but instcad of returning applicants paperwork and have
Applicant sign the wamning ticket, Officer Gilbert put it in his pocket
(warning ticket) and continucd to question Applicant and then called
for backup at 13:12, At this time Applicant was seized and without
probable cause. The exclusionary rule forbids this and it triggered
Applicants Fourth Amendment rights to be frce from unreasonable
search and seizures. Andrew Johnston never pushed for an answer to
find cut why Officer never complcted the traffic stop which was
_ initiated, its purpose in the first place and to clearly define the officers
job.”
“Ineffective assistance of counsel for not proving to the court that thcre was
no way possible thc Applicant’s consent was voluntary and it was Applicants
Due Process right to make the statc show that his consent was actually
voluntary.”
“Ineffective assistance of counsel for not bringing plca agreement to
Applicant attention which was offercd on Thursday, November 1, 2012 at
1:33 pm. Applicant was aware of a plca in the range of 7-25 ycars but was not
advised of a plea in the range of/ or a ncgotiated 12 ycars. A plea was what
Andrew Johnston was asked to get only if he {clt that the casc could not be
won. Applicant would like to question why he was not made awarc of a 12
vear plea and now has a 25 year sentence.”

Ineffective assistance of appellate counsel, in that:

a.

“Applicant alleges appcllatc counscl was incflective for not briefing and
presenting to the South Carolina Court of Appcals trial error issucs that werce
preserved for appellate review or warranted appellate court consideration as
plain error analysis. In particular, Applicant would cite the following issues
not briefed or argued on direct appeal:”

i. “Whether the trial court erred when it denied counsels request for a
continuance of trial on March 19, 2013, and proceeded to try
Applicant in absentia?”

ii. “Whether the trial court erred in its determination that Applicant had
willfully and knowingly waived his right to be prescnt at trial and tried
Applicant in absentia?”’

“Finally, Applicant would allege that appellatc counscl failed to cffectively
identify, present and argue facts and casc law 1o support the issues presented
on appeal (ie, illcgal traffic stop and seizurc of drugs). Therc were facts
established as part of the record on appcal that appcllate counscl failed to
adequately present and argue.”

“Applicant was deprived of his right to bc present at all critical stages of criminal
procccd.mgs as guaranteed by the Fifth and Sixth Amendments to the United States
(,onsnummya.pplmablc 10 the State of South Carolina by and through the 14"
AmcndeS Coqsl -+ South Carolina State Constitution Article I, Section 3, 14:

.Erglsz

ot I .

£

LRI

Fairey, 646 S.E.2d 445 (SC 2007).
o pﬁrcg‘a‘! w»\ild reallege and state as supporting facts thosc set forth

5 vy,
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above[.]”
On luly 6, 2021, Applicant, through PCR Counscl, filed an amendment alleging:

1. [neffective assistance of counsel:

a. Failure to move to suppress the evidence based on both the 4™ Amendment
and the US Constitution’s prohibition against unreasonable scarch and seizure
without a search warrant supported by probably cause and Anticle 1, See. 10 of
the 8.C. Constitution prohibition against unrcasonable scarch and scizure
without a search warrant supported by probable cause and unrcasonable
invasions of privacy. ‘

b. Failing to argue that the communications report shows purpose of the stop was
completed at minute cight before officer Gilbert had established many of the
facts he cited to support the basis for his suspicion of criminal activity to
justify his extending the scope of the stop beyond its initial purposc. The
ttmeline of the stop shows the car registration and Alston’s drivers licensc
cleared around six minutes after the initial stop, at which point Officer Gilbert
called for non-priority backup. By around cight minutes into the stop you can
see on the video that the warning ticket is filled out which shows the purpose
of the stop is complcte at that point. Sec State’s Exhibit #2, DVD, at 1:03:03.
Because counsel failed to argue this point, the Court’s reasoning was based on
the false narrative that the purpose of the stop was completed fourtcen minutes
into the stop when officer Gilbert tears the long-completed ticket off the pad
upon the approach of the backup unit.

¢. Failing to arguc that the pat down and continucd questioning of Mr. Alston
afier the warning ticket and the purposc of the stop were completed was a
nonconscnsual unconstitutional cxtension of the duration of the stop. Officer
Gilbert testified that he never returncd the Applicant’s license or gave him the
waming ticket and conceded that Applicant was not frec to leave during the
time before the officer requested consent to scarch the vehicle.

d. Failing to arguc that if Officer Gilbert truly had a reasonablc suspicion of a

scrious erime, he would have requested a priority backup unit, which he

5 specifically did not.

c. Failing to arguc that the Officer violated S.C. Code Section 56-7-35 by not
giving the warning ticket to Applicant at the time of the stop.

f. Failing to arguc that thc warning ticket was discovcrable exculpatory evidence
in the Applicant’s case that the State failed to produce in violation of Brady
and Rule 5.

g. Failing to request a continuance afier a bench warrant was issued in the case
or object to a trial in absence arguing that his ability to cffectively try the case
hinged on Applicant’s presence and that given the serious nature of the charge
with its mandatory scntence fundamental fairness and duc process required
allowing a continuance.

h. Failing to convey a pleca offcr of a negotiated (welve years.

2. Ineffective assistance of appellate counscl for lailing to argue that the video and
transcript show the purpose of the stop was completed at minulc eight before officer
Gilbert had ¢stablished many of the facts he cited to support the basis for his
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suspicion of criminal activity to justify his extending the scope of the stop beyond 1ts
final purpose. The timelinc of the stop shows the car registration and Alston’s drivers
license cleared around six minutcs after the initial stop, at which point Officer Gilbert
called for non-priority backup. By around cight minutes into the stop you can see on
the video that the warning ticket is filled out which shows the purpose of the stop is
complete at that point. Sec State’s Exhibit #2, DVD, at 1:03:03. Because counsel
failed to argue this point, the Court’s reasoning was based on the false narrative that
the purpose of the stop was complcted fourteen minutes into the stop when officer
Gilbert tears the long-completed ticket off the pad upon the approach of the backup
unit.

Violation of Due Process rights guarantced by the Fifth and Fourteenth Amendments
of the Constitution of the United States & Art. | Sec. 3 of the South Carolina
Constitution amounting to the denial of a fair trial.

On April 15, 2022, Applicant, through PCR Counsel, filed an amendment, listing other

allegations, consisting of:
1.

2.

¢

Ineffcetive assistance of trial counsel for failure to prepare a pretrial memorandum
moving to suppress the evidence.

Ineffective assistance of appcllate counscl for failurc to arguc the holding in
Rodriguez v. United States that a police stop exceeding the time needed to handle the
matter for which to stop was made violates the Constitution’s shicld against
unreasonable seizures which was decided April 21, 2015, beforc the Applicant’s casc
was heard.

At the PCR hearing, Applicant procecded forward on the allegations listed in his

amended applications as well as:

Ineffective assistance of counsel for:
a. failurc to challenge the indictments.
b. Failure to properly notice Applicant of his trial.
¢. Failure to challcnge the consent of the scarch.

All other allegations raised in his initial application and amendments are deemcd waived

and abandoned and, accordingly, will not be addressed in this order.

Summary of the Testimony

| o ;fd;;plicanr Testimony

R VR B

-

Applicanf gtatyﬁ that é‘lf w;s involved in a traffic stop that turned into a drug
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investigation. He stated that he was not present in the courtroom because of a
miscommunication. He stated that his Due Process Rights were viclated. He stated that Counsel
did not get the timeline on the stop correct. He stated that there was no proper notice of why he
got pulled over and never saw the ticket. He stated that the stop was prolonged. He stated he was
filling out the ticket and remembered the questions on the video being asked. He stated he heard
about him getting the report off the driver’s license. He stated that he assumed he heard about a
package seven minutcs into the stop. he stated that the ticket was filled out after eight minutes,
but the officer kept asking questions. e stated that the officer asked to scarch the vehicle and
that there was an issue regarding consent to the search. Hc stated that the officer held him on
scene. He stated he wanted to know why the vehicle was scarchcd. He stated that the officer
knew the licensc was valid. He stated that Counsel should have objected to the indictment. He
stated that Counsel was incffective for failure to ask the Court take judicial notice of a case.

On cross-examination, Applicant stated he only knew about a plca deal, not a trial. He
stated that he thought he was only there for roll call. He statced that the factors cited for the
protonged stop were 1wo sets of keys on the key chain and a rental agrecment that did not list
South Carolina taken out in his girlfriend’s name. Additionally, Applicant stated he told the
officer he was visiting his mother for Mother’s Day when it was March and that he told the
officer he had six children but listed seven names. He stated he reviewed all discovery beyond
the citation. He stated he consented to the search because he was intimidated. He stated he was
given a citation almost two hours later. He siatcd he did not sec a reason why the stop was
extended. He stated he did not feel free to leave.

P

donRl Trial Counsel

do AT e
Trial Colirsid tés8ified he became involved in the casc on April 4, 2011, He statcd

o
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Applicant resided in Georgia at the time. He testified that they spoke about the case on several
occasions and talked about the charges, offers, and discovery. Trial Counsel testified that it is his
general practice to go through the discovery with his client, page by page. He stated he does not
generally give his clients a copy of the discovery unless asked to do so. e stated that if he had a
copy of the warning ticket he would have given it to Applicant. He testificd that the citation was
cntered into evidence, based on the transcript.

He stated that Officer Gilbgn belonged 1o a particular unit but was essentially on 1-85
looking for out of state license plates being used in drug activity. Trial Counsel argued that the
stop was insufficicnt from the beginning and that the driviqg was not itlegal. He also testilied
that this was a prolonged detention and that he argued the subsequent consent and scarch was
done during a prolonged, unlawful detention. He stated he does not agree with the reviewing
courts’ conclusions.

Trial Coun'sel testified that the legal ruling on the suppression issuc was not
particularized but based upon the totality of circumstances. 1lc stated that the officer made it
difficult to determine the ending of the stop and that the officer seemed to be stalling. He stated
that the officer used the process of writing the ticker to starl asking questions as a part of a
fishing expedition. He stated that he thought that if the officer intentionally delays the conclusion
of the stop, it should be considered. He stated that he never told Applicant he could leave on roll
call day and that he was number onc on the trial docket. He statcd that once the judge knew
Applicant left the courthouse, he did not have an option to continuc the case. He stated he did not
know if Applicant knew he could be tried in his abscence. He stated that he was not familiar with

the concept of priotity varpus rcgular pohcc backup. He stated he did not think the officer failing

lo give Applicant a ch,két ;vould havé c‘hangcd anything.

't < Lu_h:w?
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Pursuant to the first prong of the Strickland analysis, the applicant must prove defense
counsel’s performance was deficient. Id. at 686; Cherry v. State, 300 S.C. 115, 117, 386 S.E.2d
624, 625 (1989). To show deficiency, the applicant must prove by a prepondcerance of the
evidence that counsel’s actions fell outside of the zone of “reasonableness under prevailing
professional norms.” Strickland, 466 U S. at 688. See also Rule 71.1(e), SCRCP (*The applicant
has the burden of establishing his cntitlement to relief by a preponderance of the evidence.”).
Reasonableness is detcrmined by the “varicty of circumstanccs faced by defense counsel or the
range of legitimate decisions regarding how to best represent a c;riminal defendant,” and the
scope of the reasonablencss inquiry is limited to facts counsel had available at the time of
representation. /<. at 689, “Coun.sel is strongly presumed to have rendered adequate assistance
and made all significant dccisions in the cxercise of reasonable profcssionél judgment.”
Yarborough v. Geniry, 540 1.S. 1, 5 (2003) (citing Strickiand, 466 U.S, at 690). Judicial scrutiny
of counscl’s performance remains highly deferential towards defense counsel with a strong
presumption that counsel acted compctently, because competent representation may be executed
in virtually “countless” ways. Strickiand. 466 U.S. at 688-89.

Second, counsel’s deficient performance must have prejudiced the applicant so that
“there is a rcasonable probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been differcnt.” Cherry, 300 S.C. at 117-18. A rcasonable probability is
a probability sufficient to undermine confidencc in the outcome.” Strickland, 466 1).S. at 694.
The court makes this determination bascd upon the totality of the evidence. /d. at 695.

19

Realistically, this matters “*only in the rarest case’” because “[t]he likelihood of a diffcrent result

must be substantial, not just conceivable.” Harrington v. Richier, 562 U S 86\ [L]dl? (20.43)

RSO G R IS
(quoting Strickland, 466 U.S, at 697).
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report reflected that the purpose of the stop was complete at the eight-minute mark. Counsel did
argue that the stop was prolonged in a way that violatcd Applicant’s Constitutional rights. He
was not deficient for failure to arguc this exact point and this Court finds that failure to arguc this
point did not prejudice Applicant. Accordingly, relicf is denied.
Failure to Argue Prolonged Stop

Applicant claims Counscl was incffective for failure to argue that the pat down and
search werc a result of the prolonged stop. Counse! did arguc that the stop was prolonged in a
way that violated Applicant’s Constitutional rights. 1I¢ was not deficient for failure to argue this
exact point and this Court finds that failure to argue this point did not prejudice Applicant.
Accordingly, relief is denied.

Priority Backup

Applicant claims Counsel was incffective for failurc to argue that if the officer had
reasonable suspicion, he would have requested a priority backup. This Court finds Counsel’s
argument reasonable and declines to find him deficicnt. This Count also finds that this argumeﬁt
would not have impacted the outcome of the motion or trial.

Failure to Give Warning Ticket

Applicant claims Counscl was ineffective for failure to give him the waming ticket on the
scene. This Court declines to find that this affectcd the cutcome of the motion to suppress, and
relief is denied accordingly.

Failure to Argue Ticket was Discoverable Exculpatory Evidence/Brady
Applicant claims Counsel was incffective for failure to argue the ticket was discoverable

exculpatory cv;de?.c; *Tius £ourl finds Counscl’s argument at the motion to suppress hearing

Wl IJ

and at frial was rcasonable and d]cc:lmes 1o find deficicncy. This Court also finds that this
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their ment. Jones v. Barnes, 463 U.S. 745 (1983). Wherce the strategic decision to exclude cenain
issues on appeal is based on rcasonable professional judgment, the failurc to appeal all trial
errors 15 not ineffective assistance of counscl. Tisdale v. State, 357 8.C. 474, 476. 594 S.E.2d
166, 167 (2004) (quoting Jones v. Barnes, 463 U.S. 745, 754 (1983) (“For judges to second-
gucss reasonable professional judgments and impose on . . . counsel a duty to raise every
‘colorable’ claim suggested by a client would disserve the very goal of vigorous and cffective
advocacy. . ..")).

When a claim of ineffective assistance of counsel is based upon ncglecting to file a
merits-based brief, Applicant must show that appcllate counsel unreasonably failed to discover
non-frivolous issues and file a merits brief raising them, and a reasonable probability that, but for
his counse]’s unreasonable faijure to file a merits brief, he or she would have prevailed on his
appeal. Smith v. Robbins, 528 U.S. 259, 285 (2000). Applicant must show that a rcasonably
compctent attorney would have found one non-frivolous issuc warranting a merits brief, and that
the issue identificd would have won on appeal. /d. at 288.

Failure to Argue Stop

Applicant claims that Appeilatc Counsel was ineffective for failure to argue that the
video and transcript show the purpose of the stop was completed at minutc cight before officer
Gilbert had establishe.d many of the facts he cited to support the basis for his suspicion of
criminal activily 10 justify his extending the scope of the stlop beyond its final purpose. This
Court finds Appellate Counsel’ls argument was reasonable and Counsel was not deficient as a
result. This Court also fails to find that had Appellate Counsel argued Applicant’s version of the

argument, a different resull would have been reached. Accordingly, relicf is denied.

e s 2l
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Failure to Argue Rodriguez

Applicant claims Appellate Counsel was ineffective for failure 1o argue pursuant to
Rodriguez v. United States. Appellate Counsel credibly testified that she submitted a
supplemental authority letter to the appellate court, citing this case. Accordingly, this claim is
denied and dismissed without merit.

Due Process Violations

Applicant claims Duec Process Violations occurred. It is this Court’s understanding that
all Due Process violations were encompassed in previous allegations addressed above.

| Conclusion

Based on all the foregoing, this Court finds and concludes that Applicant has not
established any constitutional violations or deprivations that would require this Court to grant his
application. Therefore, this PCR application must be denied and dismissed with prejudice.

This Court notifies Applicant that he must file and serve a notice of appeal within thirty
days of receipt by counsel of the judgment entry’s written notice lo securc appropriatc appellate
review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E_2d 395 (1991),
an Applicant has the right to appellate counsel’s assistance in sceking review of the denial of
PCR. Rule 71.1(g), SCRCP provides that if the Applicant wishes to seek appellate review, PCR
counsel must scrve and file a noticc ot appeal on Applicant’s behalf. Your attention is directed to

South Carolina Appellate Court Rulc 243 for appropriatc appellate procedures.
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IT IS THEREFORE ORDERED:

1. The PCR application be denied and dismissed with prejudice; and
2. Applicant be remanded to the custody of Respondent.

AND IT IS SO ORDERED this ’@{\ day of

G.DMORGAN
Presiding Judge
Seventh Judicial Cireuit

r , South Carolina.
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
CASE NO. 2018-CP-42-03680

COUNTY OF SPARTANBURG

STEPHENO ALSTON, #357159
APPLICANT,
MOTION TO ALTER OR AMEND
THE JUDGMENT
VS.

STATE OF SOUTH CAROLINA,

RESPONDENT.

I L N i i

COMES NOW the Applicant and hereby moves pursuant to Rule 59(e). SCRCP.
to alter or amend the judgment of this Court filed on April 3. 2023. The Applicant 1akes
issue with the findings of fact and conclusions of law set fourth resulting in the denial of
post-conviction relief in his case. He further argues that even if each allegation does not
amount to ineffective assistance of counsel standing alone. the cumulative effect of
counsel's errors was deficient and prejudiced the Applicant to the degree that "there is a
reasonable probability that. but for counsel's unprofessional errors. the result of the

proceeding would have been different." Cherrv v. State, 386 S.E.2d 624, 625 (1989);

Green v. State, 351 S.C. 184. 197, 569 S.E.2d 318 (8.C. 2002)

The Order of Dismissal fails to adequately address Applicant’s exhibits one. twe
and three: the CAD or traffic stop report, warning citation, and video in light of the
testimony presented at the PCR hearing. (See Ex. 1). The Applicant argued that the CAD
report showed that his driver's license was cleared by dispatch six minutes into the stop.
This s confirmed by the video of the stop which then showed that eight minutes into the
stop the full,x Hﬁ%{séﬁ%&;}‘m“@tmn was visible in the video at marker 1:03:03. The
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citation was entered as Applicant's exhibit two for comparison as it is the same ticket as
seen in the video.

Applicant argued that trial and appellate counscl adopted the wrong timeline
finding that the purpose of the stop was complete fourteen minutes into the stbp when the
video shows Officer Gilbert actually tear the citation off the pad rather that minute cight
when the waming ticket becomes was seen to be completed. Trial and Appellate
counsels’ testimony at the PCR hearing did not contravene the Applicant's argument
regarding the timeline. Trial counsel testified that he did not. but should have use the
CAD report in his argument admitting that it would have supported his argument that the
officer was stalling. He said he had not seen the portion of the video showing the ticket
was filled out at minute eight. Appellate counsel said that she did not bave the CAD
report and thought it may have made a difference in the case.

The findings tegarding "Failure 10 Move to Suppress” and "Failure to Argue
Prolonged Stop” do not account for the new evidence found in three exhibits presented
by the Applicant. (Order, pp. 17 &18) "Failure to Move to Suppress” does not address the
fact that in his motion to suppress. trial counsel failed to mention South Carolina's more
stringent privacy protection offered by Article 1. Sec. 10 of the S.C. Carolina
Constitution. "Failure to Argue Prolonged Stop” does not address that trial counsel failed
to argue that the video of the stop showed the ofticer continued to question the Applicant
after the waming ticked was completely filled out and the purpose of the stop was
completed.
wy
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For the foregoing reasons. as well as those argued in the Applicant's pro sc
aftachment, the Applicant requests the presiding Judge G.D. Morgan to alter or amend the

Order of Dismissal filed on April 3. 2023, (See Ex. 2)

Respectfully submitted,

s [

Susannah Ross

Attoney for the Applicant
333 E. Coffce Street.
Greenville, SC 29601
(864) 242-0029

Greenville, South Cgrolina
This _# day of %&Qf L2023,

Tl ALY
ALNNDD DUNINVLEYGS
130030 46 Mi310
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STATE OF SOUTHH CAROLINA IN THE COURT OF COMMON PLEAS

CASE NO. 2018-CP-42-0368
COUNTY OF SPARTANBURG
STEPHENO ALSTON. #357159
APPLICANT.
VS.
STATE OF SOUTH CAROLINA,

)
)
)
)
)
)
) CERTIFICATE OF SERVICE,
)
)
)
)
)
RESPONDENT. )
3

I { am the attorney for the Applicant in the above-captioned matter.

2. Regular communication by mail exists throughout the state of South Carolina and
this is a proper circumstance of service by mail.

3 I have this day served a copy of the Notice of Appeal on the above-captioned
matter on the following person by electronic mail to:

MJameson@scag.gov
Office of the Attorney General
PPCR Division

P.0). Box 11549
Columbia, SC 2921t

P

Atterney for Defendant

This 7~ day ofM, 2023

\J 'l 1’ll,v,l
LINNOD BENINYIMNVAS
LURNY S0 MHEID
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STATE OF SOUTH CAROLINA } IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG } FOR THE SEVENTH JUDICIAL CIRCUIT

Stepheno Alston, #357159 } Case No.: 2018-CP-42-0368
Applicant, )
NOTICE OF MOTION AND
) Rule 59(e). SCRCP
) MOTION TO ALTER AND?OR AMEND
V. ) ‘ORDER OF DISMISSAL
)
State of South Carelina, )
Respondent - )
; )
\

COMES NOW, the Applicant in the above-captioned matter pursuant
te Rule 59(e), South cCarclina Rules of Civil Procedure, hereby
giving Notice of Motion., and moves for an order amending and/or
altering the Order of Dismissal signed by the Henorable G. D.
Morgan, Seventh Judicial Circuit on o3  day of (MNarCkw ‘

GROUNDS :

1. The Court fails to make specific findings of fact as to each
issues presented, and fails to state expressly its conclusions of
law relating tc¢ each 1issue presented as required by the
Post-Conviction Relief Act, § 17-27-80 (2003) and Rule 52(a).
South Carolina Rules of Civil Procedure. as shown herein below;
2. The Court further in failing to upheld its statutory duty as
set forth herein, deprives the Applicant of the right to
appellate review of the igsues presented in the case at bar, thus
flies in the face of repeated warnings and admeonitions by the
South Gak hutéﬁﬁ&&ﬁh@SCourt that such failure to rule of said
issues rowdIE 1PntIEkl issues not being preserved for appellate
reviewipo.r g 61 4dVELNL

3. The Court engages in numerous erronecus findings of fact,
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Susannah Ross, to the Court dated April 15, 2021 , on page
2, Section 2(a), Applicant asserted Ineffective Assistance of
Appellate Counsel on the basis of:

*(a) failing to argue that the video and (Spartanburg
Communicatiens Report, CAD) transcript showed the purpcose of the
stop was completed at minute eight..." Yet, in the Order of
Dismissal, in the Court "Summary cof Testimeny" relating to the
ineffective assistance of appellate counsel claim, the Cocurt
fails to mention even once. any testimony from appellate counsel
related to the video. In fact, appellate counsel testified she
did not recall the timeline and did not have the CAD report and
thought it may have made a difference. Thus, as the Order of
Dismissal is completely silent as to any ruling pertaining te
appellate counsel's failure to argue the videe, the judge failed
to make specific findings of fact related to this material issue
of the claim of ineffective assistance of appellate counsel;

(B) Next, in relation teo the "reasonableness" preng of the test
for ineffective assistance of counsel, the PCR Court fails te
make specific findings of fact on the failure of appellate
counsel failing to argue videc as mentioned above, and thus the
order of Dismissal should be amended or altered to include a
ruling on the precise issue;

(C) Additienally, in relation to the claim of ineffective
assistance of appellate counsel, the Court fails to issue a
rulirg on the "reasonableness" of appellate’s counsel failing to
argue to impert of the Spartanburg Communications Report (CAD),
while yet the Court admits that appellate counsel testified at
the evidentiary hearing:

"On cross-examination, she testified that she did not
recall when her timeline was. She stated that she did not have
the CAD report and theought it may have made of difference." Order
of.. qmsmgaaquvlehﬁb 14 ¢f 5, 9 4 Thus, the PCR Court's order of
dlslii'sé‘dllvig ldevoid of any finding of fact or makes clearly
EEEPQFRBSGlQMHQuﬂg cof fact, that appellate’'s conduct was
reasonable, where appellate counsel inherited the trial court

recothzﬁuiigjarly was in possession of the CAD report which was

3




an integral part of the record since the jury trial and direct
appeals. Morever, the Court fails to address the "reasonableness"
of appellate counsel's failure toc obtain the CAD report.
In disposing of the ineffective assistance of appellate counsel
claim, the Order of Dismissal clearly fails to address these
central issues of material fact to the claim presented;
The Order of Diamissal only disposes:

(1) Failure to Argue Stop,

(2) Failure to Argue Rodriguez,

(3) bue Process Violations
in disposing of the ineffective assistance of appellate counsel
claim and this violates the requirements of §17-27-8C, S5.C. Code
of Laws (2003) and Rule 52, SCRCP: and constitutes a
misapplication of law, since the failure to apply the law to
these material facts in question simply did not occur here:
Pruitt v. State,___ S.C. ___ ., 423 S.E.2d 127,128 (S.C.1992);
McCray v. State,___ S.C. ___, 408 S.E.2d 241,241 (5.C.1991)
{D) The Order of Dismissal is completely silent as te any ruling
¢n the Ineffective Assistance of Trial Counsel claim, related to
“{e)failing to argue that officer Gilbert violated S.C. Code
Section 56=7-35 by not giving the warning ticket to the Applicant
at the time of the stop. see Second Amended Application, dated
April 15, 2021, page 2. 1 4

Thus, this violates the requirements of §17-27-80, S.C-. Code

and Rule 92(a). SCRCP:

(E) The Order of Dismissal is completely silent as to any ruling
en the Ineffective Assistance of Trial Counsel claim, related to

Impermissible amendment of the indictment, which was re-stated
by the Respondent as:

"trial counsel was ineffective for failing to object and/or

W

..\,)-.‘r ,!‘..-‘lwt . . . . ,
Pﬂiﬁ?ﬁ#ﬁaéﬁgﬁVlgﬁgﬁllate review the trial courts impermissive

amengarenk @221 ctment”
SegS?EQﬁf éFaéwﬁmzssal, page 12 of 5, paragraph 1 1, summarizing

g=nd y
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Applicant's own PCR testimony on the precise issue. See also:
Return, dated Feb. 25, 2019, Page 10 of 20, signed by Johnny
Ellis James, Jr joining the issue. This claim was sguarely raised
in the post-conviction relief application dated Oct. 16, 2018,
Attachments, page 11, paragraph 11(a)(3) and subsequent
amendments incorporated this claim by reference. Furthermore,
Applicant raised the iassue while testifying at the evidentiary
hearing convened on April 20, 2022. Therefore, the failure of the
Court to render a ruling on this precise 1issue violates,
§17-27-80, sS.C. Code of Laws, (2003) and Rule 52(a), SCRCP. It
further amounts toe a misapplication of law, in that no law was
applied to these material factual allegations. The only issue
related to the indictments menticned in the Order of Dismiasal is
simply mischaracterized and casted generally as:
"Failure to Challenge Indictments"

order of Dismissal. page 19 of 5. Clearly the Court only refers
te "flaws in the indictment process”, and this does not address
the specific issue of impermissive amendment of the indictment:
while Applicant has made no claim as such;

{P) The oOrder of Dismissal is completely silent as to any ruling
on the Ineffective Assistance of Trial Counsel claim. related to

Ineffective Assistance of Appellate Counsel. as raised in
the PCR application, as:
"Ineffective assistance of appellate counsel. in that:
(a) ... for not briefing and presenting...trial error
issues...(i) Whether the trial court erred when it denied
ceunsel's request for a continvance..."

See: Return, Page 11 of 20, dated Feb. 25, 2019;

The Order of Dismissal is completely silent as to this claim and
its issuves of material fact; thus the failure violates §17-27-80,
S.C. Code (2003) and Rule 52(a), SCRCP; and furthermore amounts
t¢ a misapplication of law and erroneous finding of facts in
light eflthe fact that no facts were examined, and no factual

. N R INLTAB AL A by
Ail\'@:\&p’(;iﬁtggﬂﬁﬁ‘g‘ibeached, and no law applied to these un-disposed
Attt Lo I

facts:
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CONCLUSION
WHEREFORE, having set forth the foregoing matters, the
Applicant respectfully moves for an order amending and/or
altering the Order of Dismissal to include rulings on the preclse
issues raised herein, and expressly stating findings of fact and

conclusions of law as to each:; and for an order explicitly ruling
that said issues in fact were not waived or abandoned. and in

fact involve jurisdictional issues., which cannot, as a matter of
law, be deemed waived, even by consent of the parties. To rule
otherwise, would fly in the face of an entire body of law and
jurisprudence on the precise issue of jurlsdictional concepts and
impermissive amendments of indictments. Finally, as to the claims
discussed, there was no ruling nor analysis of materlal facts
related to the claims. thus no finding gf fact were rendered. and
obviously law not applied is milsapplied, on the substantive
claims and collateral issues of reasonableness and prejudice.
Accordingly, a denial of the Iinstant motion would amount to a
misapplication o¢f law in vielation of the requirements of

§17-27-80, 5.C. Code(2003) and Rule 52{a), South Carolina Rules
of Civil Procedure.

Respectfully Submitted,

WOQ\\&W\ This &3__ sate of MArCh |, 2023.

Stepheno Alston. Pro Se

Applicant

Lieber Correction Institution
P.0. Bex 205

Ridgeville., Scuth Carelina 29472

or
This date of + 2023.
Susannah Ross ACU M AN
‘ ALNAOD DENINYLYVLS
Counsel for Applicant 1HOO0 20 MESTD
o 3
oamnah moss 6S:C Hd 61 ddVEnil

Attorney for the Applicant It T
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ROSS & ENDERLIN, PA
ATTORNEYS AT LAW

April 7, 2023

Ms. Hope Blackley
Spartanbury Clerk ot Court
PO Box 3483

Spartanburg, SC 29304

To Whom 1t May Concern:

Please find for filing the enclosed Motion to Alter or Amend. Please rcturn a
clocked copy to me by e-mail or post and forward a clocked copy to the Judge and Atterney
General's office. 1f you bave any questons or concerns, please let me know.

Sincerely,

)

Susannah Ross
Attorney at Law

enclosurc

cc: Megan Jameson, isquire

,-M/V I‘J‘ ,“ “,
}.Ln'.: ] ol JPGHV..LHVF’
“220 50 37D

65:€ Hd 61 udy iz
C"a -'2310 . COFFEE ST., GREENVILLE SC 29601

PHONE: (864) 242-0029
E-MAIL: SUSANNAH@ROSSENDERLIN.COM




STATE OF SOUTH CAROLINA
COUNTY OF SPARTANBURG

IN THE COURT OF COMMON PLEAS
FOR THE SEVENTH JUDICIAL CIRCUIT

Stepheno Alston, #357159,
Applicant,

Case No.: 2018-CP-42-03680

V. RETURN TO APPLICANT’S MOTION TO

ALTER OR AMEND PURSUANT TO

State of South Carolina, SCRCP 59(e)

Respondent.

This matter comes before the Court by way of Applicant’s “Motion to Alter or Amend
Judgement Pursuant to 59(e),SCRCP”, submitted on April 7, 2023, would respectfully submit the
following:

Procedural History

Applicant was indicted during the June 2011 term by the South Carolina State Grand jury
for trafficking in cocaine (2011-GS-42-03090). On March 18, 2013, Applicant appeared before
the Honorable J. Derham Cole, circuit court judge, where he proceeded to trial before a jury. The
jury found Applicant guilty as indicted on March 19, 2013. Applicant was represented by Andrew
J. Johnston, Esquire. J. Edward Hunter, Esquire, of the Seventh Circuit Solicitor’s Office,
prosecuted the case. Judge Cole at that time sealed the sentence to be imposed later. On September
19, 2013, Applicant appeared before Judge Cole for imposition of the sentence. Judge Cole

sentenced Applicant to imprisonment for a term of twenty-five years.

tn =3
Applicant filed a timely notice of appeal, and a direct appeal was perfected by I}fa_‘r'%aj M. CSaudy,

SE R
v

Esquire, who raised the following issues

Page | of 11
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his vehicle where the officer did not have reasonable suspicion or probable
cause to stop Appellant’s car for a traffic violation thereby illegally seizing
Appellant in violation of the Fourth Amendment?
2. Did the court err by denying Appellant’s motion to suppress evidence found in
his vehicle where the officer’s continued detention of Appellant exceeded the
scope of the traffic stop and constituted a seizure for purposes of the Fourth
Amendment and where the officer did not have reasonable and articulable
suspicion of a serious crime nor Appellant’s consent to detain him beyond the
scope of the traffic stop?
Did the court err by denying Appellant’s motion to suppress evidence found in
his vehicle where Appellant’s consent to search was not freely and voluntarily
given, and even if it was freely and voluntarily given, was invalid as an
exploitation of an unlawful detention?

Lo

The parties proceeded to oral arguments on May 6, 2015. Applicant was represented by Appellate
Counsel, and Christina C. Bigelow, of the South Carolina Attorney General’s Office, represented
Respondent. By unpublished opinion decided July 29, 2015, the South Carolina Court of Appeals affirmed
Applicant’s convictions. State v. Alston, Op. No. 2015-UP-381(S.C. Ct. App. filed July 29, 2015). Applicant
petitioned for rehearing, which was denied by Order filed September 15, 2015.

On October 26, 2015, Applicant petitioned the Supreme Court of South Carolina for a writ of
certiorari on all three issues. The State filed its return on November 24, 2015. The Supreme Court of South
Carolina granted certiorari by Order dated July 18, 2016. The parties proceeded to oral arguments on
December 14,2016. Applicant was again represented by Appellate Counsel Laura M. Caudy, Esquire. Mark
R. Farthing, Esquire, of the South Carolina Attorney General’s Office, represented Respondent. By opinion
issued March 7,2018, the Supreme Court affirmed the Court of Appeals opinion as modified. State v. Alsion,
422 S.C. 270, 811 S.E.2d 747 (2018). The remittitur was issued on March 27, 2018. Applicant thereafter
filed a petition for writ of certiorari in the Supreme Court of the United States. The Supreme Court denied

certiorari on October 1, 2018.

Current Post-Conviction Relief Action

In his current PCR application, Applicant alleges he is being held in custody un[a‘f«fu!ly f?vj the
i fad

Page 2 of 11
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following reasons:

553

1. Ineffective assistance of trial counsel, in that:

“Applicant was deprived effective assistance of counsel when trial counsel
failed to adequately and properly apprise/advise the Applicant with regards to
pretrial, trial and other court proceedings related to Applicant’s criminal
charges.”

a.

b.

i.

ii.

“Specifically, Applicant alleges, and will prove given fact
development proceedings, that attorney Andrew Johnston failed to
inform the Applicant that his criminal case would be called for trial on
March 18, 2013. As a result of counsel’s failure to apprise Applicant
about criminal court proceedings/scheduling, the Applicant believed
that he could depart the courthouse on March 18, 2013, and return at a
later date.”

“From the beginning of the case, it had been both Applicant and
counsels understanding that Applicant would either enter into plea
negotiations and eventually plead guilty to a charge for reduced
sentence if counsel was not successful with pending motion to
suppress evidence seized during traffic stop and search of Applicants
rental vehicle. Applicant was led to believe by attorney Johnston that
the suppression hearing would be conducted prior to and separate from
and trial or guilty plea hearing being commenced. And that counsel
was confident that a plea agreement would be reached in Applicants
case.”

“Applicant was deprived effective assistance of counsel when attorney
Johnston failed to properly object, preserve for appellate review and address
the courts decision to proceed with Applicants criminal case in absence of the
Applicant. Consequently, as a result of counsels deficient performance, the
Applicant was tried in his absence and deprived of his constitutional right to
be present at critical criminal proceedings.”

i.

1.

“Applicant contends that counsel should have, but did not, request a
continuance of the proceedings at that juncture to allow counsel to
contact Applicant and have him appear before the Court. Counsel
knew, or should have known—based on previous occasions and
talking with Applicant that day—that Applicant had left the
courthouse headed back to Georgia.”
“Although there was some discussion among attorneys and the Court
about Applicants possible whereabouts and his apparent
communications with bail bondsman, the trial court failed to make the
requisite factual determination and/or otherwise comply with law/rules
governing trials in absentia, [State v. Jackson, 228 S.C. 94,341 S.E.2d
375 (1986)]. Notably, counsel did request a continuation at this point
on March 19, 2013; however, that was an exercise in futitity singe the
court had previously issued a bench warrant for Applicah’;’@zarréQ and
Page 3 of 11 Lo
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C.

d.

decided to try Applicant in his absence. At no time did counsel object
to the courts determination that a motion in /imine represents the
beginning of defendants jury trial, per se. Consequently, the
Applicants criminal proceedings were manifestly prejudiced.”

“Applicant alleges that trial counsel was ineffective for failing to object and/or
preserve for appellate review the trial courts impermissive amendment to
indictment.”

i.

il

“At the close of the prosecutions case defense counsel moved for
directed verdict arguing that the prosecution had failed to prove all
elements of charges as alleged in the indictment against Applicant (Tr.
229-30). In response to defense counsels argument, the trial court
directed the prosecution to amend/redact the indictment to remove all
means of violating trafficking statute except those elements related to
weight of controlled substance and the bringing into state clause (id
p231-32).”

“Counsel should have objected to the trial courts amendment of
indictment which prejudiced Applicants criminal proceedings by
broadening the reach of indictment and removing elements of offense
as originally charged by grand jury. [Cf Bailey v. State, 392 S.C. 422,
709 S.E.2d 671 (2011); State v. Guthrie, 352 S.C. 103, 572 S.E.2d 309
(Ct. App. 2002)].

“Applicant alleges that trial counsel was ineffective for failing to object and/or
preserve for appellate review the trial courts failure to ensure that all the trial
court evidence went into the jury room with jurors during their deliberation
process.”

i

“During the Applicant’s traffic stop/search video was introduced as
evidence. This particular video evidence portrayed scenes that
Applicant contends were favorable to his defense. When it was time
for the jury to begin its deliberation the videotaped evidence was
supposed to go back with the deliberating jury, however, due to an
oversight on the part of the prosecutor, the videotaped evidence was
not with the deliberating jury. (Tr. pp 273).

“Ineffective for not being diligent and thorough in his research in having all
the facts of Applicants case and information that was critical to Applicants
suppression hearing.”

i.

“Andrew Johnston couldn’t have reviewed the Discovery Package, had
he done so he would have seen that applicant’s traffic stop was called
in at 13:05 and was cleared at 13:10. At this point Applicant was clear
to go, but instead of returning applicants paperwork and have
Applicant sign the warning ticket, Officer Gilbert put it in his pocket
(warning ticket) and continued to question Applicant and then called
for backup at 13:12. At this time Applicant was seized ang wnh@t
probable cause. The exclusionary rule forbids this and jt mggered:
Applicants Fourth Amendment rights to be free from unrdasbﬂabk
Page 4 of 11 =
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search and seizures. Andrew Johnston never pushed for an answer to
find out why Officer never completed the traffic stop which was
initiated, its purpose in the first place and to clearly define the officers
job.”
“Ineffective assistance of counsel for not proving to the court that there was
no way possible the Applicant’s consent was voluntary and it was Applicant’s

Due Process right to make the state show that his consent was actually
voluntary.”

f.

g. “Ineffective assistance of counsel for not bringing plea agreement to
Applicant attention which was offered on Thursday, November 1, 2012 at
1:33 pm. Applicant was aware of a plea in the range of 7-25 years but was not
advised of a plea in the range of/ or a negotiated 12 years. A plea was what
Andrew Johnston was asked to get only if he felt that the case could not be

won. Applicant would like to question why he was not made aware of a 12
year plea and now has a 25 year sentence.”
2. Ineffective assistance of appellate counsel, in that:

a. “Applicant alleges appellate counsel was ineffective for not briefing and
presenting to the South Carolina Court of Appeals trial error issues that were
preserved for appellate review or warranted appellate court consideration as
plain error analysis. In particular, Applicant would cite the following issues
not briefed or argued on direct appeal:”

i. “Whether the trial court erred when it denied counsels request for a
continuance of trial on March 19, 2013, and proceeded to try

Applicant in absentia?”

“Whether the trial court erred in its determination that Applicant had

willfully and knowingly waived his right to be present at trial and tried

Applicant in absentia?”

“Finally, Applicant would allege that appellate counse! failed to effectively

identify, present and argue facts and case law to support the issues presented

on appeal (ie, illegal traffic stop and seizure of drugs). There were facts

established as part of the record on appeal that appellate counse] failed to
adequately present and argue.”

“Applicant was deprived of his right to be present at all critical stages of criminal
proceedings as guaranteed by the Fifth and Sixth Amendments to the United States
Constitution, applicable to the State of South Carolina by and through the 14%
Amendment, US Const.; South Carolina State Constitution Article I, Section 3, 14;
State v. Fairey, 646 S.E.2d 445 (SC 2007).

a. “Applicant would reallege and state as supporting facts those set forth
above(.]”

il.

b.

3.

Respondent made its return on February 25, 2019, requesting an evidentiary heaning. Of=3uly 6,
.‘: I~

:j @ s T 127
2021, Applicant, through PCR Counsel, filed an amendment alleging the following: . i oo == |
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1.

2.

Ineffective assistance of counsel:

a.

h.

Failure to move to suppress the evidence based on both the 4" Amendment
and the US Constitution’s prohibition against unreasonable search and seizure
without a search warrant supported by probably cause and Article I, Sec. 10 of
the S.C. Constitution prohibition against unreasonable search and seizure
without a search warrant supported by probable cause and unreasonable
invasions of privacy.

Failing to argue that the communications report shows purpose of the stop was
completed at minute eight before officer Gilbert had established many of the
facts he cited to support the basis for his suspicion of criminal activity to
justify his extending the scope of the stop beyond its initial purpose. The
timeline of the stop shows the car registration and Alston’s drivers license
cleared around six minutes after the initial stop, at which point Officer Gilbert
called for non-priority backup. By around eight minutes into the stop you can
see on the video that the warning ticket is filled out which shows the purpose
of the stop is complete at that point. See State’s Exhibit #2, DVD, at 1:03:03.
Because counsel failed to argue this point, the Court’s reasoning was based on
the false narrative that the purpose of the stop was completed fourteen minutes
into the stop when officer Gilbert tears the long-completed ticket off the pad
upon the approach of the backup unit.

Failing to argue that the pat down and continued questioning of Mr. Alston
after the warning ticket and the purpose of the stop were completed was a
nonconsensual unconstitutional extension of the duration of the stop. Officer
Gilbert testified that he never returned the Applicant’s license or gave him the
warning ticket and conceded that Applicant was not free to leave during the
time before the officer requested consent to search the vehicle.

Failing to argue that if Officer Gilbert truly had a reasonable suspicion of a

_serious crime, he would have requested a priority backup unit, which he

specifically did not.

Failing to argue that the Officer violated S.C. Code Section 56-7-35 by not
giving the waming ticket to Applicant at the time of the stop.

Failing to argue that the warning ticket was discoverable exculpatory evidence
in the Applicant’s case that the State failed to produce in violation of Brady
and Rule 5.

Failing to request a continuance after a bench warrant was issued in the case
or object to a trial in absence arguing that his ability to effectively try the case
hinged on Applicant’s presence and that given the serious nature of the charge
with its mandatory sentence fundamental fairness and due process required
allowing a continuance.

Failing to convey a plea offer of a negotiated twelve years.

Ineffective assistance of appellate counsel for failing to argue that the video and
transcript show the purpose of the stop was completed at minute eighhbefore.s ofﬁcer
Gilbert had established many of the facts he cited to support the basw{g; his <

suspicion of criminal activity to justify his extending the scope of t.hesfop beyond %)

Page 6 of 11
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final purpose. The timeline of the stop shows the car registration and Alston’s drivers
license cleared around six minutes after the initial stop, at which point Officer Gilbert
called for non-priority backup. By around eight minutes into the stop you can see on
the video that the warning ticket is filled out which shows the purpose of the stop is
complete at that point. See State’s Exhibit #2, DVD, at 1:03:03. Because counsel
failed to argue this point, the Court’s reasoning was based on the false narrative that
the purpose of the stop was completed fourteen minutes into the stop when officer
Gilbert tears the long-completed ticket off the pad upon the approach of the backup
unit.

3. Violation of Due Process rights guaranteed by the Fifth and Fourteenth Amendments
of the Constitution of the United States & Art. I Sec. 3 of the South Carolina
Constitution amounting to the denial of a fair trial.

On April 15, 2022, Applicant, through PCR Counsel, filed an amendment, listing other

allegations, consisting of:

1. Ineffective assistance of trial counsel for failure to prepare a pretrial memorandum
moving to suppress the evidence.

2. Ineffective assistance of appellate counsel for failure to argue the holding in
Rodriguez v. United States that a police stop exceeding the time needed to handle the
matter for which to stop was made violates the Constitution’s shield against
unreasonable seizures which was decided April 21, 2015, before the Applicant’s case
was heard.

On April 20, 2022, an evidentiary hearing was convened at the Spartanburg County Courthouse.
Susannah Ross, Esquire, represented Applicant and Assistant Attorney General Chelsey Marto
represented Respondent. At the PCR hearing, Applicant proceeded forward on the allegations listed in his

amended applications as well as:

1. Ineffective assistance of counsel for:
a. Failure to challenge the indictments.
b. Failure to properly notice Applicant of his trial.
c. Failure to challenge the consent of the search.

At the hearing, testimony was taken from trial counsel, appellate counsel;ﬁ Ap,phcant

At the conclusion of the hearing, the Court took the matter under advisement. Therea:ﬁer o‘ﬁ Aprrf"

L \D
3, 2023, this Court issued an Order of Dismissal denying and dismissing the’ appheatleg in ktsﬁ
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entirety. On March 23, 2023, Applicant submitted a pro se “motion to alter or amend Order of
Dismissal”. On April 7, 2023, PCR counsel Susannah Ross, Esquire, on behalf of Applicant
submitted a motion to “alter or amend the judgement” along with a copy of Applicant’s pro se
motion on Respondent. This Return follows:

Response to Applicant’s Motion to Alter or Amend

Applicant’s Counsel received the Court’s Order of Dismissal on April 4, 2023. Thereafter,
Applicant moved to alter or amend the Order of Dismissal pursuant to Rule 59(e), SCRCP. This
motion was submitted on April 7, 2023. In his motion, Applicant asserts the Court’s Order of
Dismissal incorrectly denied relief for failing to adequately consider Applicant’s three exhibits
and failing to specifically address allegations that were not presented at the evidentiary hearing
from previous application and multiple amendments. Applicant requests this Court “alter or
amend” its Order denying his application for those reasons. Applicant then goes through the issues,
arguing the court simply incorrectly decided each issue. Applicant does not allege any argument
was actually misapprehended by this Court, but rather, insists the Court’s rulings were erroneous
and his abandoned allegations from previous applications not presented at the evidentiary hearing
were not addressed in the dismissal Order. Applicant also fails to state with any specificity what
he wishes to be altered or amended in the Order. Therefore, Respondent interprets Applicant’s
motion to be a request for the Court to reconsider its ruling and grant post-conviction relief in

Applicant’s favor. Such a request is more properly addressed through the appellate process, not a motion

to alter or amend pursuant to Rule 59(e), SCRCP. See Wilder Corp. v. Wilke, 330 S.C. 71, 77, 497 S.E.2d

731, 734 (1998) (noting the proper use of a Rule 59(e), SCRCP, motion is to preserve issues raised to but
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not ruled upon by the trial court), Therefore, Respondent submits this motion should be denied and

dismissed.

Applicant alleged in his motion that the three exhibits submitted at the evidentiary hearing
were not considered properly by the Court. This Court issued a detailed thirty-three page Order of
Dismissal thoroughly addressing all of the claims raised by Applicant at the hearing, including the
exhibits presented and Applicant’s assertions regarding them, and the Order contains the required
findings of fact and conclusions of law necessary to dispense with Applicant’s allegations as
required by S.C. Code Ann. § 17-27-80 and Rule 52(a), SCRCP. Accordingly, there is no need for
this Court to alter or amend its Order in any way as all of Applicant’s arguments in support of
post-conviction relief are preserved for appellate review. Moreover, Respondent asserts this Court
fully ruled on all issues properly presented by Applicant. Specifically, the Court carefully
considered the testimony from all witnesses presented and made the necessary credibility findings
related to each specific issue presented to this Court.

Applicant is asserting this Court’s Order improperly failed to sufficiently address issues
that were included in his application and amended applications but that he did not raise at the
evidentiary hearing. No evidence, testimony or legal authority was presented at the evidentiary
hearing regarding allegations formerly included in previous applications. Therefore, the Court
deems it to be abandoned. “When a party provides no legal authority regarding a particular
argument, the argument is abandoned and the court will not address the merits of the issue™. Palmer
v. State, 427 S.C. 36, 47, 829 S.E.2d 255, 261 (Ct. App. 2019) (Citing State v. Lindsay, 394 S.C.

354,363, 714 S.E.2d 554, 558 (Ct. App. 2011).
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As Applicant is not requesting an alteration or amendment to the Order, but rather,
Applicant is asking the Court to reconsider its ruling and grant Applicant post-conviction relief,
such a request is more properly addressed through the appellate process—not a motion pursuant
to Rule 59, SCRP. See Burgessv. State, 402 S.C. 92, 95, 738 S.E.2d 264, 265 (Ct. App. 2013). See
also Wilder Corp. v. Wilke, 330 S.C. 71,77, 497 S.E.2d 731, 734 (1998) (“Post-trial motions are
not necessary to preserve issues that have been ruled upon at trial; they are used to preserve those
that have been raised to the trial court but not yet ruled upon by it.”) (citing Hubbard v. Rowe, 192
S.C. 12,5 S.E.2d 187 (1939)). Here, Applicant did not raise these previous allegations to the court
at the evidentiary hearing thereby abandoning them, making it improper for the post-conviction
relief court to rule on them in an Order of Dismissal.

In conclusion, this Court’s Order properly and fully addressed all allegations raised by
Applicant at the evidentiary hearing. Moreover, the Order of Dismissal is properly supported by
probative evidence in the record and is not premised on any errors of law. This Court should
summarily deny Applicant’s motion, as nothing in the motion necessitates a hearing on said
motion. Based on the foregoing, Applicant’s motion should be denied and dismissed. Additionally, as

Applicant has failed to state what, if any, issues were raised but not ruled upon, Respondent requests that
this motion be summarily dismissed without a hearing. See Rule 59(f), SCRCP (allowing a court, in its
discretion, to consider a post-hearing motion based upon the motion and retum submitted by the parties and
the post-conviction relief file, and rule without a hearing if such a hearing will not aid the court in reaching

its decision.)

Reguest for Summary Dismissal of the Motion to Alter or Amend
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WHEREFORE, having made its Return to the motion, the State requests the relief

requested in the motion be summarily denied and dismissed.

Respectfully submitted,

ALAN WILSON
Attorney General

W. JEFFREY YOUNG
Chief Deputy Attorney General

MEGAN HARRIGAN JAMESON
Senior Assistant Deputy Attorney General

WHITNEY O’KELLY
Assistant Attomey General

BY:

Office of the At mey General
Post Office Box 11549

Columbia, South Carolina 29211
{ { —Jh_ (803) 734-3737
RIS f) , 2023

N ]
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG )
)
) 2018-CP-42-03680
)
Stepheno Alston, #357159, )
)
Applicant, )
)
Vs ) AFFIDAVIT OF SERVICE BY MAIL
)
STATE OF SOUTH CAROLINA, )
)
Respondent. )
)

1. lam an employee of the Respondent in the above-captioned action.

2. Regular communication by mail exists throughout the State of South Carolina and that this is
a proper circumstance of service by mail.

3. I have this day served a copy of the Return to Rule 59(¢) to Alter or Amend Judgement in
the above-captioned matter on the following person by depositing the same in the United
States mail, postage prepaid:

Susannah C. Ross, Esquire
Ross & Enderlin, PA

330 East Coffee St.
Greenville, SC 29601

DATED this 5% Day of May 2023.

Jord@{ickman Legal As;igsg;;gnt =

For pondent
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ORDER
State of South Carolina,

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF SPARTANBURG )
) Case No. 2018-CP-42-03680
Stepheno Alston, #357159 )
)
Applicant, )
)
V. )
)
)
)
)

Respondent.

This matter is before the Court on Applicant’s Motion to Alter or Amend the Judgment of
this Court filed on April 3, 2023. Based on a thorough review of the file and the submissions of

the parties, Applicant’s motion is hereby DENIED.

June 7 2023
Greenville, South Carolina
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