The Supreme Court of South Carolina

DANIEL E. SHEAROUSE POST OFFICE BOX 11330
CLERK OF COURT COLUMBIA, SOUTH CAROLINA 28211

BRENDA F. SHEALY (803) 734-1080
CHIEF DEPUTY CLERK FAX (303) 7341499

April 19, 2012

Stacy L. Evans #152040
McCormick Correctional Institution
386 Redemption Way

McCormick, SC 29899

Re: Evans, Stacy L. v. The State

Dear Mr. Evans:

Your counsel has submitted a Petition for Writ of Certiorari indicating that this appeal is
without merit and moves to be relieved as your counsel. Johnson v. State, 294 S.C. 310,
364 S.E.2d 201 (1988). The records of this Court reflect that counsel served you with a
copy of the Petition & Appendix on April 18, 2012.

You may, within forty-five (45) days of the date of this letter, file with this Court a pro se
response tothe Petition filed by your counsel. In this response, you may raise and argue
any issues you believe the Court should consider in this appeal. Upon receipt of your pro
se response or the expiration of forty-five (45) days, the matter will be submitted to the
Court for its consideration.

If you do decide to file a pro se response, the response must be either typewritten or
legibly hand printed, and must have at least a one inch margin on all sides. Further, you
will need to only submit one copy of your response, and this copy should not be stapled
-or bound in any manner.

Very truly yours,

CLERK
DES/jj

cc:  Appellate Defender Dayne C. Phillips
Assistant Attorney General David Spencer



The Supreme Court of South Carolina

DANIEL E. SHEAROUSE POST OFFICE BOX 11330
CLERK OF COURT COLUMBIA, SOUTH CAROLINA 26211
BRENDA F. SHEALY (803) 734-1080
CHIEF DEPUTY CLERK . FAX (803) 734-1499

© April 9,2012

Appellate Defender Dayne C. Phillips

South Carolina Commission on Indigent Defense
P O Box 11589
Columbia, SC 29211

Re: Evans, Stacy L. v. The State
Dear Counsel:
Enclosed is correspondence your client sent Chief Justice Toal. Since you
represent him in this matter, no action will be taken on this pro se filing. Miller v.
State, 388 S.C. 347, 697 S.E.2d 527 (2010); Jones v. State, 348 S.C. 13, 558
'S.E.2d 517 (2002); State v. Stuckey, 333 S.C. 56, 508 S.E.2d 564 (1998); Foster v.
State, 298 S.C. 306, 379 S.E.2d 907 (1989).
Very truly yours,
CLERK

Enclosure

cc:  Assistant Attorney General David Spencer
Mr. Stacy L. Evans, #152040
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The Supreme Court of South Carolina

Stacy L. Evans, Petitioner,

State of South Carolina, | Respondent.

The Honorable Thomas A. Russo
Florence County
Trial Court Case No. 2010-CP-21-01258

ORDER

For good cause shown, the request for an extension until April 18, 2012 to
serve and file the Petition for Writ of Certiorari and Appendix in this matter
is granted. Pursuant to this Court's order dated March 18, 2009, any further
extension request must show the existence of extraordinary circumstances,
state what measures are being taken to insure that no further extension will be
required, and be signed by the appropriate attorneys.

IT IS SO ORDERED.
JEAN H. TOAL, CHIEF JUSTICE

By AT T~

S—— = T —

Clerk

Columbia, South Carolina
March 20, 2012

cc:  Appellate Defender Dayne C. Phillips
Assistant Attorney General David Spencer



STATE OF SOUTH CAROLINA

IN THE SUPREME COURT Q OQ’G“\!AL

Certiorari to Florence County
Thomas A. Russo, Circuit Court Judge
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STACY L. EVANS, WAR 19 2012

PETITIONER, <. C. Sin

RESPONDENT ( /5

MOTION FOR AN EXTENSION OF TIME
IN WHICH TO FILE THE PETITION FOR WRIT OF
CERTIORARI AND APPENDIX

V.

STATE OF SOUTH CAROLINA,

Counsel for Stacy L. Evans respectfully requests an extension of a final thirty (30) days in which
to file the petition for writ of certiorari and appendix in this case. This motion is made pursuant to the
Order of the South Carolina Supreme Court dated March 18, 2009. This is a third request for an
extension. In support of this request, counsel shows:

1. The petition for writ of certiorari and appendix is due to be served and filed with the Court today,
March 19, 2012.

2. Counsel for Mr. Evans respectfully submits that extraordinary circumstances exist which warrant the
granting of an additional extension of time. Given the number of extensions previously granted and the order
in which counsel attempts to manage his caseload, counsel hopes that no further extension requests will be

required.

3. Counsel will be filing the petition for writ of certiorari and appendix in Cedric Perkins v. State on

today. On March 13, 2012 counsel filed the petition for writ of certiorari and appendix in Billy S. Tucker

v. State. On March 6, 2012, counsel filed the petition for writ of certiorari and appendix in Victor Brown



v. State. On February 16, 2012 counsel filed the petition for writ of certiorari and appendix in William

Head v. State. On February 13, 2012 counsel had an oral argument in State v. Adrian’ Eaglin. On

February 8, 2012 counsel filed the initial brief of appellant and designation of matter in Robert Lee Banks

v. State. On February 2, 2012 counsel filed the initial brief of appellant and designation of matter in Dan

Williams v. State.

4. Counsel makes this request in good faith and not for purpose of delay.
5. As indicated by signature below, Andrew Johnson, of the South Carolina Attorney General’s Office,
does not oppose this request.

WHEREFORE, the undersigned counsel would respectfully request a final thirty day extension, in
which to file the petition for writ of certiorari and appendix in this case based upon the above exigent
circumstances. Counsel requests that time limits for filing the petition be held in abeyance pending a

ruling on this motion.

Respectfully submitted,

-

Phillips
Appellate Defender
Attorney for Petition

Y (5

Robert ¥1. Dudek
Chief Appellate Defender

March 19, 2012

AndfewJohnson




The Supreme Court of South Carolina

Stacy L. Evans, Petitioner,

State of South Carolina, Respondent.

The Honorable Thomas A. Russo
Florence County
Trial Court Case No. 2010-CP-21-01258

ORDER

For good cause shown, the request for an extension until March 19, 2012
to serve and file the Petition for Writ of Certiorari and Appendix is granted.
Pursuant to this Court's order dated March 18, 2009, any further extension
request. must be based on a showing of good cause and must be signed by the
appropriate attorneys.

IT IS SO ORDERED. ’
JEAN H. TOAL, CHIEF JUSTICE

BY %MJM

%, Clerk
Columbia, South Carolma

February 17, 2012

cc:  Appellate Defender Dayne C. Phillips
Assistant Attorney General David Spencer
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STATE OF SOUTH CAROLINA =z I IGIN AL
IN THE SUPREME COURT

Certiorari to Florence County RECEEVE

Thomas A. Russo, Circuit Court Judge
FEB 16 2012

STACY L. EVANS,
S.C. Supreme Court
PETITIONER,
V.
STATE OF SOUTH CAROLINA,

RESPONDENT

MOTION FOR AN EXTENSION OF TIME @
IN WHICH TO FILE THE PETITION FOR WRIT OF

CERTIORARI AND APPENDIX

Counsel for Stacy L. Evans respectfully requests an extension of thirty (30) days in which
to file the petition for writ of certiorari and appendix in this case. This motion is made pursuant
to the Order of the South Carolina Supreme Court dated March 18, 2009. This is a second
request for an extension. In support of this request, counsel shows:

1. The petition for writ of certi(?rari and appendix is due to be served and filed with the
Court today, February 16, 2012.

2. Counsel for Mr. Evans respectfully submits that extraordinary circumstances exist which
warrant the granting of an additional extension of time. Given the number of extensions previously
granted and the order in which counsel attempts to manage his caseload, counsel hopes that no
further extension requests will be required.

3. Today, counsel will be filing the petition for writ of certiorari and appendix in William

Head v. State. On February 13, 2012 counsel had an oral argument in State v. Adrian Eaglin.




all

o

On February 8, 2012 counsel filed the initial brief of appellant and designation of matter in

Robert Lee Banks v. State. On February 2, 2012 counsel filed the initial brief of appellant and

designation of matter in Dan Williams v. State. On January 26, 2012 counsel filed the petition

for writ of certiorari and appendix in Joshua Manning v. State. On January 18, 2012 counsel

filed the petition for writ of certiorari and appendix in Jeffrey Higgins v. State. On January 17,

2012 counsel filed the petitions for writ of certiorari and appendices in Billy James Lupo v. State

and Stanley O. Williams v. State. On January 9, 2012 counsel filed the petitions for writ of

certiorari and appendices in Joseph Samuel Whitt v. State and Edward Thompson v. State. On

January 5, 2012 counsel filed the petition for rehearing in State v. Bradley Scott Senter. On

January 3, 2012 counsel filed the petition for writ of certiorari and appendix in Willie James v.

State.
4. Counsel makes this request in good faith and not for purpose of delay.
5. Counsel for the Attorney General’s office has been informed of this request.

WHEREFORE, the undersigned counsel would respectfully request a thirty day
extension, in which to file the petition for writ of certiorari and appendix in this case based upon
the above exigent circumstances. Counsel requests that time limits for filing the petition be held

in abeyance pending a ruling on this motion.

Respectfully submitted,

A8 =

Dayne, .Phillips' i /
Appellate Defender

Attorney for Petitioner
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STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

Certiorari to Florence County
Thomas A. Russo, Circuit Court Judge

STACY L. EVANS,
PETITIONER,
V.
STATE OF SOUTH CAROLINA,

RESPONDENT

CERTIFICATE OF SERVICE

[ certify that a true copy of the motion for an extension of time in which to file the
petition for writ of certiorari and appendix in the above case has been served upon J.
Rutledge Johnson, Esquire, this 16" day of February, 2012.

Appellbte Defender

ATTORNEY FOR PETITIONER

SWORN TO BEFORE ME this 16" day

Dl I fowy
(LS)

I\}Jtary Public for South C

My Commission Expires: June 21,2020 .



The Supreme Court of South Carolina

Stacy L. Evans, Petitioner,

State of South Carolina, Respondent.

The Honorable Thomas A. Russo
Florence County
Trial Court Case No. 2010-CP-21-01258

ORDER

The request for an extension until February 16, 2012 to serve and file the
Petition for Writ of Certiorari and Appendix is granted. Pursuant to this
Court's order dated March 18, 2009, any further extension request must be

based on a showing of good cause.

IT IS SO ORDERED.
| JEAN H. TOAL, CHIEF JUSTICE

ﬁg ? Clerk
Columbia, South Carolina / 35

January 18, 2012

cc:  Appellate Defender Dayne C. Phillips
Assistant Attorney General David Spencer
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SOUTH CAROLINA COMMISSION ON INDIGENT DEFENSE

Division of Appellate Defense Robert M. Dudek, Chief Appellate Defender
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appellate Defender
Columbia, South Carolina 29201-3332

Post Office Box 11589

Columbia, South Carolina 29211-1589
Telephone: (803)734-1330
Facsimile: (803)734-1397

January 17, 2012

RECEIVE]D)

JAN 1T 2012

Honorable Daniel E. Shearouse

Clerk, South Carolina Supreme Court L
Post Office Box 11330 S.C. Supreme Court

Columbia, South Carolina 29211

Re:  Stacy L. Evans v. State of South Carolina
Dear Mr. Shearouse:

The petition for writ of certiorari and appendix in the above-referenced case are due to be
served and filed today. Because of my present workload, I respectfully request a thirty-day

extension of this deadline. No prior extensions have been requested in this case.

By copy of this letter to Assistant Attorney General David Spencer, | am informing him
of this request.

Thank you for your assistance in this matter.
Sincerely, .

Dayne {J. Phillips

Assistant Appellate Defender

DCP/fkb

cc: David Spencer, Esquire



The Supreme Court of South Carolina

DANIEL E. SHEAROUSE POST OFFICE BOX 11330
CLERK OF COURT COLUMBLA, SOUTH CAROLINA 29211
BRENDA F. SHEALY (803) 734-1080

CHIEF DEPUTY CLERK FAX {803) 734-1499

January 10, 2012

Stacy L. Evans #152040
McCormick Correctional Institution
386 Redemption Way

McCormick, SC 29899

Re: Evans, Stacy L. v. The State
Dear Mr. Evans:

This responds to your undated letter to Chief Justice Toal received by this office on
January 6, 2012. Please be advised that the Chief Justice cannot intervene in your
case. Since you are represented by counsel in this matter, no action will be taken
on your pro se letter. Jones v. State, 348 S.C. 13, 558 S.E.2d 517 (2002); State v.
Stuckey, 333 S.C. 56, 508 S.E.2d 564 (1998); Foster v. State, 298 S.C. 306, 379
S.E.2d 907 (1989).

Any concerns you have about this matter should be raised to the Division of
Appellate Defense. The address for that Office 1s P.O. Box 11589, Columbia, SC
29211, and their phone number is 803-734-1343.

Very truly yours,

LERK
DES/j

cc:  Appellate Defense
Assistant Attorney General David Spencer
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THE STATE V STACY LEE EVANS 420
and steaks.

MR. FOREMAN: We’ll wait awhile.

THE COURT: You all are through for the week. Here'’s
the deal. Next thing is I sentence Mr. Evans. You can hang
around if you like but it’'s like life or so, it’s not even an
option it’s just like life. 1If you want to hang around you
can, if not you don’t have to call back in. You are through
for the week. I believe Ms. O‘Hara has your statement saying
where you have been, and the check-will be in the mail. You
are through for the week.

MR. FOREMAN: Check is in the mail.

THE COURT: Will be in the mail, not in the mail yet.
If you all would like to go now is the time.

Okay. We need Ms. O‘'Hara to come then we can do it.

(Whereupon, the jury was dismissed at 5:35 p.m. on
December 18, 2008.)

THE COURT: We need for Ms. O’Hara to come back in,
and we can do it.

MOTIONS

MR. LAWSON: May it, please The Court. The Defense
would renew our Motion made at the end of The State’s case.

Also, I would submit the verdict that Defense would be
entitled to a verdict not --- judgment not withstanding

verdict. Basis, it appears that it is a compromise verdict.

——

Based on the evidence, the Defense sees it that it was all or
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THE STATE V STACY LEE EVANS 419

(Whereupon, the jury enters the courtroom at 5:32 p.m.)
THE COURT: Mr. Foreman, has they jury reached a
verdict. | ~
MR. FOREMAN: Yes, Your Honor, we have.
THE COURT: If you would just hand it --
CLERK OF COURT: I'11 get it.
THE COURT: Okay.
VERDICT
CLERK OF COURT: The State versus Stacey Lee Evans.

Indictment 2008-GS-21-1827. We the jury find by unanimous

qgreement find the Defendant, Stacey Lee Evang, count one,

kidnaping, guilty.

Count Two. Criminal sexual conduct, guilty.
R S e e

Count Three. Criminal sexual conduct first degree, not

g b ot Pt b 5 S
. e

guilty.

Count four. Criminal sexual conduct first degree, not

NSV PN S

guilty.
e et .

Signed, Charles Byrd. Dated December 10, 2008.

CLERK OF COURT: Members of the jury, if this your.
verdict, please raise your right hand.

THE COURT: Okay, jurors --- anything else required of
the jurors from The State? -

MS PARR: No, Your Honor.

MR. LAWSON: Nothing, Your Honor.

THE COURT: We were just before ordering those lobsters

I
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THE STATE V STACY LEE EVANS 10
and then we will start the trial, as I understand it. What
about the rest of the jurors, are they going to call in, or do
they have another trial or what?

MR. CLSﬁENTS: Your Honor, if they would call back after
six tonight.

THE COURT: All right. This is the Indictment that was
just handed to me that we are going to proceed on.

MS. PARR: That is Indictment 08-GS-21-1827

THE COURT: The Solicitor and the Defense Counsel asked
that I tell you that he has just Indictment for one charge.

They are not two different charges. There are just some typos

or something in the first Indictment?

MR. LAWSON: A charge was changed, Your Honor.
MS. PAlR: Changed, Your Honor, inadvertently.
: e T
THE COLRT: Inadvertently. But, it all arises out of

——

the alleged same transaction that occurred, or didm’'t occur on
February 23, 2008. Is that correct?
MR. LAWSON: That is correct.

THE COURT: So this Indictment alleges the same thing,

and it creates no inference of guilt against Mr. Evans, not
exactly the same thing in words, but the same charges. It
charges him with kidnaping. He is presumed innocent. There
iérno burden on his part to prove that he is not guilty.
Count cﬁe alleges, that he kidnaped Gloria Williamson.

¥

If you get cn the jury, kidnaping will be explained to you,
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THE STATE V STACY LEE EVANS <ié/

doubt, that is they have got to convince twelve jurors
unanimously, beyond a reasonable doubt, that he committed one

or more of these crimes before he couldibe convicted.
/

Now, again the Indictment just coﬁ%ains allegations.

Count one of the Indictment alleges that Stacy Lee Evans,
back in February of this year committed the crime of
kidnaping; in thét he kidnaped one Gloria Williamson.-

Kidnaping, is just restraining, moving one person from
one place to another.

MS. PARR: Your Honor, I apologize. Can we approach?

THE COURT: You can do it.

(Whereupon, a bench conference was held in the presence
of the jury but out of the hearing of %he jury.)

THE COURT: Apparently, they hanéed me the wrong
Indictment. Inefficiency, will not beitolerated.

Tﬁey have got to go and get Another Indictment, and I
don’t know what they call it, until they hand it to me jurors.
That is how it works.

Civil cases, the judge runs the docket.

(Whereupon, a bepch conference was held in the presence
of the jury, but out of the hearing of the jury.)

(PAUSE) | |

THE COURT: Okay, Jjust so the ju%y doesn’t start
throwing things; what happens after wéipick this jury? We are

going to pick this jury, and they are %oing to go to lunch,




ATTACHED TO AND BECOMING A PART OF THE ORIGINAL INDICTMENT FOR KIDNAPPING
CRIMINAL SEXUAL CONDUCT 3 COUNTS WITH THE AFORESAID NAME(S) OF STACY LEE

EVANS SHOWN THEREON:

COUNT FOUR - CRIMINAL SEXUAL CONDUCT (FIRST DEGREE)

That STACY LEE EVANS did in FLORENCE County on or about February 23, 2008, violate Section
16-03-0652 and 16-01-0060 of the Code of Laws of South Carolina (1976), as amended, in that he did
commit, or attempt to commit, a sexual battery in and upon Gloria Williamson by using aggravated force
and/or coercion upon Gloria Williamson, by having vaginal intercourse with the victim while comitting the
crime of kidnapping and by assaulting her and threatening to kill her, while possessing a knife.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.

% QM&:

SOLICITORQ@

s‘\
ﬁ
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INDICTMENT FOR

STATE OF SOUTH CAROLINA ) KIDNAPPING CRIMINAL SEXUAL CONDUCT 3

' ) COUNTS
COUNTY OF FLORENCE )

At a Court of General Sessions, convened O{NOVEMBER 20, ZOO?ﬂthe Grand Jurors of FLORENCE
County present upon their oath:

COUNT ONE - KIDNAPPING

That STACY LEE EVANS did in FLORENCE County on or about February 23, 2008, violate Sections
16-03-0910 and 16-01-0060 of the Code of Laws of South Carolina (1976), as amended. in that he did
uniawfully seize, confine, inveigle, decoy, kidnap, abduct, and/or carry away one Gloria Williamson by
any means whatsoever, without authority of law and by the use of force.

COUNT TWO - CRIMINAL SEXUAL CONDUCT (FIRST DEGREE)

- That STACY LEE EVANS did in FLORENCE County on or about February 23, 2008, violate Section
16-03-0652 and 16-01-0060 of the Code of Laws of South Carolina (1976), as amended, in that he did
commit. or attempt to commit, a sexual battery in and upon Gloria Williamson by using aggravated force
and/or coercion upon Gloria Williamson, by having vaginal intercourse with the victim while committing
the crime of kidnapping and by assaulting her and threatening to kill her, while possessing a knife.

COUNT THREE - CRIMINAL SEXUAL CONDUCT (FIRST DEGREE)

That STACY LEE EVANS did in FLORENCE County on or about February 23, 2008, violate Section
16-03-0652 and 16-01-0060 of the Code of Laws of South Carolina (1976), as amended, in that he did
commit, or attempt to commit, a sexual battery in and upon Gloria Williamson by using aggravated force
and/or coercion upon Gloria Williamson, by forcing her to perform oral sex on him while committing the
crime of kidnapping and by assaulting her and threatening to kill her while possessing a knife.




DOCKETNO. 2008 _.Ggs-.21-01827

The State of South Carolina,

FLORENCE
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County of

WITNESSES
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COURT OF GENERAL SESSIONS
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E)ECEMBER TERM 2008 !

THE STATE
vs.

b=
ARREST WARRANT NO.
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AGIION.OF GRAND JURY

et I Mt

(RN

P — Y
’ . . :
e - i e
{ I'éd —

L o

e —
Foreman oFOxand fues...

VERDICT

Foreman of Petit Jury Dare:

Indictment for

KIDNAPPING
CRIMINAL SEXUAL CONDUCT
3 COUNTS

(‘!~ '\')ij Q'g-o
§ foy
& oo

_\\
N




CANEY |

[ SN

ST

ATTACHED TO AND BECOMING A PART OF THE ORIGINAL INDICTMENT FOR KIDNAPPING AND
CRIMINAL SEXUAL CONDUCT (FIRST) (THREE COUNTS) WITH THE AFORESAID NAME(S) OF
STACY LEE EVANS SHOWN THEREON:

COUNT FOUR - CRIMINAL SEXUAL CONDUCT (FIRST DEGREE)

That STACY LEE EVANS did in FLORENCE County on or about February 23, 2008, violate Section
16-03-0652 of the Code of Laws of South Carolina (1976), as amended, in that he did commit, or attempt
to commit, a sexual battery in and upon Gloria Williamson, by using aggravated force and/or coercion
upon Gloria Williamson, by forcing her to perform oral sex on him.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.
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INDICTMENT FOR
STATE OF SOUTH CAROLINA ) KIDNAPPING AND CRIMINAL SEXUAL CONDUCT
) (FIRST) (THREE COUNTS)

COUNTY OF FLORENCE )

At a Court of General Sessions, convened on AUGUST 28, 2008, the Grand Jurors of FLORENCE

County present upon their oath:

COUNT ONE - KIDNAPPING

That STACY LEE-EVANS did in FLORENCE County on or about February 23, 2008, violate Sections
16-03-0910 and 16-01-0060 of the Code of Laws of South Carolina (1976). as amended, in that he did
unlawiully seize, conline, inveigle, decoy, kidnap, abduct, and/or carry away one Gloria Williamson, by
any means whatsoever, without authority of law and by the use of force.

COUNT TWO - CRIMINAL SEXUAL CONDUCT (FIRST DEGREE)

That STACY LEE EVANS did in FLORENCE County on or about February 23, 2008, violate Section
16-03-0652 and 16-01-0060 of the Code of Laws of South Carolina (1976), as amended, in that he did
commit, or attempt to commit, a sexual battery in and upon Gloria Williamson, by using aggravated force
and/or coercion upon Gloria Williamson, by having vaginal intercourse with the victim while comitting the
crime of kidnapping and by assaulting her and threatening to kill her, while possessing a knife.

COUNT THREE - CRIMINAL SEXUAL CONDUCT (FIRST DEGREE)

That STACY LEE EVANS did in FLORENCE County on or about February 23, 2008, violate Section
16-03-0652 and 16-01-0060 of the Code of Laws of South Carolina (1976), as amended, in that he did

commit, or attempt to commit, a sexual battery in and upon Gloria Williamson, by using aggravated force
and/or coercion upon Gloria Williamson, by forcing her to perform oral sex on him. _

e T
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VERDICT

Foreman of Petit Jury Date:

POCKET NO. 2008.Gs-21-01283
The State of South Carolina,

County of FLORENCE
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STACY LEE EVANS
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Indictment for
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AND
CRIMINAL SEXUAL CONDUCT (FIRST)
(THREE COUNTS)
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THE STATE V STACY LEE EVANS' 423
THE COURT: But he’s in jail so he;s not going anyway.
You can bring him back Friday morning.
MR. LAWSON: Yes, sir.

THE COURT: Bring him back Friday morning, 9:30. That

is the proper time. Look up some law on that. He may have

you on that and it maybe he just gets thirty years, you know,

— -

which is no small time anyway at his age.; It’s an 85%’er.

o —— e e e e

MR. LAWSON: Correct, ¥our Honor. 5

THE COURT: But it’s a little hope.%

MR. LAWSON: That is correct. %

MS. PARR: Thank you, Your Honor. |

MR. LAWSON: Thank you.

THE COURT: All right.

MS. PARR: You want me to pull up his record on the

record on or do you want me to wait?
THE COURT: You might as well just wait.
MS. PARR: Okay.

THE COURT: Jurors, just for your edification. They

£
had served him with something called Life,Without Parole on

———— e

]

that old indictment that they handed me té start with, that I

read. Well, they threw that one out and ﬁénded another one.
Fmm— e ————

He represents they didn’'t serve him with Life Without Parole,
srle Witlhout

———— e —

L

if he didn’t it’s just thirty, not life; which I don’t know
rﬁ’M“_—/‘—\—

off the top of my head, so we will do it Monday but it’s

going to be the thirty or sixty or life, so there you go.

P




CERTIFICATE OF REPORTER

424

. THE COURT: Okay, be back in the morning for whatever-

you all got.

MR. LAWSON: Thank you, Your Honor.

THE COURT: All right.

(Whereupon, this trial was concluded at 5:40 p.m. on
Wednesday, December 10, 2008.)

-- END OF TRANSCRIPT --
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nothing. And apparently that is not the way it turned out.

I would alsp reserve our right to file any additional
Motions within ten days of the verdict.

THE COURT: Yeah, certainly you can do that. Ms. Parr,
you agree with his Motion? She does not.

MR. LAWSON: I didn't think she would, Judge.

THE COURT: So I deny your Motion. The jury could of

easily found as they found, based upon the evidence. There is

no oral sex occurring. The State didn’'t prove the second

vaginal alleged penetration beyond a reasonable doubt, but

did the first one.

MR. LAWSON: Your Honor, additiomnally, I understand The

i

State originally filed a Notice of Life Without Parole.
e et e e e et e o

MS. PARR: Yes.

MR. LAWSON: That filing was done under an indictment

that has now been non prossed, and no new filing was done. I

——

<

would submit that the filing is not appropriately before The

Court in relation to that issue for sentencing purposes.

MS. PARR: Your Honor, that was a --- I just noticed

--- I did not refile it again that Motion. It was filed

——— e e e i

under the older indictment.

pe—

But, it is cur position that Defense knew and had notice
that I had an affidavit of service were they were served.

They know that he had had a prior conviction for voluntarily

Eree.

manslaughter as well. And that according to thels;atute,]
o T T e———

with the indictrens Proceeding a@qujeﬁher.

Mote? Slo s fé‘gerfmj .*%f},gj}qm) howewr She i§ in Violation of the Stitute deqlm;

H
H
1
i
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this was --- So, it is our position that they had sufficient
Key ‘ ’
¥ tHE courT:¥ -- I don't know. Yéu will have to do a

little research on that, didn’t she. Just bring it back
in the morning. I don’'t know that off the top of my head

or not. Once you serve him with Noti&e of Life Without

Parole -- ﬂ
MS. PARR: -- For these same charges.
THE COURT: I understand, but it’s different é

indictments, his position. So --
‘—.__—_’___N"

MR. LAWSON: Your Honor, I must raise it.

THE COURT: Anyway, let’s just look it up rather than

use make a clear mistake here, because we’'re got time. %

I—-—mn

Just bring him back Friday morning 9:30. That is plenty l

of time to have that. We may not be right on it whatever we

what is it, up to thirty something 1{%e that?

MS. PARR: Up to thirty on botﬁi Your Honor.

THE COURT: - What he’'s looking'at is a maximum of thirty
and thirty is sixty, if I gave hiﬁ the max, which I domn’t
know.

MR. LAWSON: Yes, sir.

THE COURT: If he was not served LWOP under this

~ "-’-v-'-——-\-unm;.‘u..v'i

particular indictment. .

e ot —

~ MR. LAWSON: Correct, Your Honor.

m-...WJ.._...,..:r”' .







SOUTH CAROLINA COMMISSION ON INDIGENT DEFENSE

Division of Appellate Defense Robert M. Dudek, Chief Appellate Defender
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appellate Defender
Columbia, South Carolina 29201-3332

Post Office Box 11589
Columbia, South Carolina 29211-1589

Telephone: (803)734-1343
Facsimile: (803) 734-1397

RECEIVE]D

November 21, 2011 NOV 2 1 201

g.C. Supreme Court

The Honorable Daniel E. Shearouse
Clerk, S.C. Supreme Court

Post Office Box 11330

Columbia, SC 29211

Dear Mr. Shearouse:

The following case falls under the 60 day rule for appeals, and the date we received the
transcript is listed to the side.

Stacy L. Evans v. State of South Carolina 11/18/2011
I would appreciate you beginning our time limits from the above date, and if you need
additional information, or have any questions please contact me.

Thank you for your assistance in this matter.

Sincerely,

Db

Loriene French
Legal Services Coordinator
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SOUTH CAROLINA COMMISSION ON INDIGENT DEFINYE

Division of Appellate Defense

1330 Lady Street, Suite 401
Columbia, South Carolina 29201-3332
Post Office Box 11589

Columbia, South Carolina 29211-1589
Telephone: (803)734-1330
Facsimile: (803) 734-1397

Ms. Kiesha T. Reed
Circuit Court Reporter
P.O.Box 12190

Florence, SC 29504-2190

Dear Ms. Reed:

Robert M. Dudek, Chief Appellate Defender
Wanda H. Carter, Deputy Chief Appellate Defender

April 28, 2011 APR 2 8 2011

S.C. Supreme Court

Please provide us with the following transcript:

Stacy L. Evans v. State of South Carolina

County: Florence

Presiding Judge: Thomas A. Russo

Case #: 10-CP-21-1258

Date of Trial: February 7, 2011

To ensure prompt payment, please sign and complete the enclosed CID FORM 3500 and
include the original criminal case number (Indictment number) where the space is provided.

Please number the lines on the paper from 1-25, and include any and all recorded motions,
pre and post-trial. Additionally, please transcribe the jury selection, and the State and defense

counsel's opening and closing arguments.

If you are aware of any co-defendants or if the Attorney General's Oftice has already

requested a transcript, please let us know.

cc: S.C. Sunreme Court
Attorney General's Otthce

Sincerely,

:jricxe French

Legal Services Coordinator




The Supreme Court of South Carolina

POST OFFICE BOX 11330
DANIE_EEK g&—ﬁ c%ﬁ? USE COLUMBIA, SOUTH CAROLINA 26211
BRENDA F. SHEALY (803) 734-1080

CHIEF DEPUTY CLERK FAX (803) 734-1499

April 29, 2011

Mr. Stacy L. Evans #152040
McCormick Correctional Institution
386 Redemption Way

McCormick, SC 29899

Re: Evans, Stacy L. v. The State

Dear Mr. Evans:

This responds to your letter dated April 28, 2011. Please be advised that you are
now represented by the Division of Appellate Defense. You may contact that
office by phone at 803-734-1343 or by mail at P.O. Box 11589, Columbia, SC
29211. ‘

Very truly yours,
CLERK

cc:  Appellate Defense
Assistant Attorney General David Spencer
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The Supreme QEnurt of South Carolina

DANIEL E. SHEARQUSE POST OFFICE BOX 11330
CLERK OF COURT COLUMBIA, SOUTH CAROLINA 29211

BRENDA F. SHEALY (803) 734-1080

CHIEF DEPUTY CLERK FAX (803) 734-1499

April 8, 2011

Mr. Stacy Evans, #152040
McCormick Correctional Institution
386 Redemption Way

McCormick, SC 29899

Re: - Evans, Stacy L. v. The State, 2010-CP-21-1258
Dear Mr. Evans:

This responds to your pro se letter requesting that the appeal in this mater be
disregarded. Since Mr. Brooks represents you in this matter, no action will be
taken.on this pro se filing. Miller v. State, 388 S.C. 347, 697 S.E.2d 527 (2010);
Jones v. State, 348 S.C. 13, 558 S.E.2d 517 (2002); State v. Stuckey, 333 S.C. 56,
508 S.E.2d 564 (1998); Foster v. State, 298 S.C. 306, 379 S.E.2d 907 (1989).
Instead, any motion to dismiss this appeal will need to be made by your counsel.'

Very truly yours,

CLERK
cc:  Appellate Defense
Assistant Attorney General David Spencer
Charles Thomas Brooks, Esquire (with copy of letter)

' I am aware that you have made a motion to relieve Mr. Brooks as your counsel in
the lower court. He is, however, your counsel of record before this Court. Rule
264(b), SCACR ("An attorney of record in a matter pending before an appellate
court may not withdraw from representation of his client without justifiable cause,
or the consent of his client; and then only after proper written notice to his client,
on petition to and by written order of the appellate court, and with notice to the
adverse party.") '
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| FORM 4
STATE OF SOUTH CARuLINA

JUDGMENT IN A CIVIL CASE
COUNTY OF FLORENCE Y
IN THE COURT OF COMMON PLEAS CASE NO. 2010-CP-21-1 268 )
. <
STACY EVANS STATE OF SOUTH CAROLINA (Qp(%;- S
T & 4
PLAINTIFF(S) DEFENDANT(S) %o ,
CHECK ONE: K:

JURY VERDICT. This action came before the court for a trial by jury. The issues Z
~ have been tried and a verdict rendered.

O

X

ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP; [ ] Rule 41(a),

SCRCP (Vol. Nonsuit); [_] Rule 43(k), SCRCP (Settled); [X] Other The Court is in receipt of
Defendant’ s Motion filed on February 25, 2011.

denied, without the necessity of a hearing.

O

.-The Motion has been considered and is hereby

ACTION STRICKEN (CHECK REASON): [[] Rule 40(j), SCRCP; [[] Bankruptcy;
[] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; [_] Other

D DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
(] Affirmed; [] Reversed; [] Remanded; [ ] Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED:

L] See attached order. (Formal order to follow)
[] Statement of Judgment by the Court:
Dated at Florence, South Carolina, this 23rd day of March, 2011.

This judgment was entered on the 4 day of. 201( , and a copy mailed first class this
T day of
C harlee T Rrprs, T

A , 20 \ \ to attorneys of record or to artiei (when appearing pro se) as follows:

(Dol ent
2 Py Bo yéﬁt‘o L‘\'Cdl’ il
wwtker, SC ZA(5! Elwdoron &4
ATTORNEY(S) FOR PLAINTIFF

ATTORNEY(S) FOR ;QEFENI%NT

72040 %“ ”
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Q_AQMLet \O
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SCCA SCRCP Form 4 Revised 06/2008
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DECISION BY THE COURT. This action came to trial or hearing before the court. @
The issues have been tried or heard and a decision rendered.
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS

C.A.NO. 10-CP-21-1258
COUNTY OF FLORENCE

Stacy L. Evans,
S.C.D.C. No. 152040,

Applicant, ORDER OF DISMISSAL
VS.

State of South Carolina,

oy w228l

Respondent.

)
This matter is before this Court by way of an application for post conviction relief (PCR)
filed April 29, 2010. The State filed x;ts return on September 3,2010. A hearing was held before this
Court at the Florence County Courthouse. Applicant was present and represented by Charles T.
Brooks, IlI, Esquire. The Statc was represented by Assistant Attorney General David Spencer of the
South Cmélma Office of the Attorney General.
Applicant testified on his own behalf and also called his trial counsel, Jack Lawson, Esquire,
as a witness. This Court also had before it the PCR Application, the State’s return, the transcript of

Applicant’s trial, the Clerk of Court’s records regarding the subject convictions, and the records of

Applicant’s appeal to the Court of Appeals.

PROCEDURAL HISTORY

Applicant is incarcerated with the South Carolina Department of Corrections pursuant to the

Florence County Clerk of Court’s orders of commitment. Applicant was indicted at the December,

2008 term of the Florence County Grand Jury for kidnapping and three counts of criminal sexual

Page 1 of 8
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conduct in the first degree. Jack Lawson, Esquire, represented the Applicant. On December 8, 2008,
Applicant was convicted of kidnapping and one count of criminal sexual conduct, and found not
guilty of the other two counts of criminal sexual conduct. The Honorable Judge J. Emest Kinard
sentenéed Applicant to life without parole. Applicant appealed his conviction.

Applicant was repre-sented on appeal by Lanelle C. Durant, Esquire, who perfected the appeal
by filing an Anders brief. Applicant fhen voluntarily withdre@ the appeal and the Court of Appeals
dismissed by order dated Mafch 12,2010 with remittituf issued the same day.

ALLEGATIONS
In his current Application, the Applicant alleges that he'is being held in custody unlawfully

for the following reasons:

1. Ineffective assistance of counsel;
2. Conflict of interest;

3. Prosecutorial misconduct;

4, Clear court error.

The second and third allegations seem to simply restate allegations of ineffective assistance
of counsel and the fourth allegation would allege direct appeal issues that are not proper to consider
in PCR. Atthe hearing, Applicant only brought allegations of ineffective assistance of counsel. This
Court considers all other issues waived.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has had the opportunity to review the record in its entirety and has heard the

testimony presented at the post-conviction relief hearing. This Court has further had the opportunity

Page 2 of 8




to observe the witnesses presented at the hearing, closely pass upon.thgir credibility and weigh their
testimony a.ccordingly. Set forth below are the relevant findings of facts and conclusions of law as
requiréd pursuant to S.C. Codé Ann. § 17-27-80 (2003).

ive Assistance of Iav PI

Applicant makes various .a.llegations of ineffective assistance of counsel. The burden of proof
is on the applicantina PCR pro;eeding to prove the allegations in ﬁis application. Bell v. State, 321
S.C. 238, 467 S.E.éd 926 (1996); Rule 71.1(e), SCRCP.

For an applicant to be éranted PCR as a result of ineffective assistance of counsel, he must
show both: (1) that his counsel failed to render reasonébly effective assistance under prevailing
professional norms, and (2) that he was prejudiced by. his counsel's ineffective performance.
Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984); Judge v. State, 321
| S.C. 554,471 S.E.2d 146 (1996). In order to prove prejudice, an applicant must show that but for
counsel’s errors, there is a reasonable probability the result at trial would have been different.
Johnson v. State, 325 S.C. 182, 1480 S.E.2d 733 (1997). A reasonable probability is a probability
sufficient to undermine confidence in the outcome of the trial. Id. Where trial counsel articulates
a valid reason for employing certain trial strategy, such conduct should not be deemed ineffective

assistance of counsel. Roseboro v, State, 317 S.C. 292,454 S.E.2d 312 (1995); Stokes v. State, 308

S.C. 546, 419 S.E.2d 778 (1992).
This Court will now address each allegation of ineffective assistance of trial counsel below:

Adyvice not to testify

Applicant alleges that counsel was ineffective in his advice not to testify. Applicant alleges

Page 3 of 8
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counsel was ineffective in advising him that his criminal record would potentially come into
evidence because some of his convictions were more than ten years old.

Under Rule 609(b), SCRE, evidence of a conviction otherwise admissible under Rule 609(a),
SCRE, is restricted as follows:

(b) Time Limit. Evidence of a conviction under this rule is not
admissible if a period of more than ten years has elapsed since the
date of the conviction or of the release of the witness from the
confinement imp(_)scj;_i for that conviction, whichever is a later date,
unless the court determines, in the interests of justice, that the
probative value of the conviction supported by specific facts and
circumstances substantially outweighs its prejudicial effect. . . .

Applicant testified that he was convicted of Criminal Sexual Conduct in the Third Degree
in 1985, in which he received a prdbationary sentence of three years; a conviction for Voluntary
Manslaughter in 1988, from which he was released in 2001; and three convictions for Spousal
Sexual Battery in2001. Of course, the Spousal Sexual Battery conviction falls within the time limit.
Further, contrary to Applicant’s testimony, the ten year limitation would not apply to the Voluntary
Manslaughter conviction as Applicant was not released from custody until 2001.

At the PCR hearing, Applicant testified he wanted to take the stand at his trial based on his
contention he had consensual sex with the victim. Applicant testified he was at a bar when Victim’s
friend, Legrand Poston approached him and indicated he knew Applicant. According to Applicant,
he did not know Poston, but that Poston must have known him from when they both were previously

incarcerated. Poston introduced Victim to Applicant. Applicant testified Victim then discussed

having Applicant murder her husband. Victim and her husband were divorcing. Apparently,
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Applicant took her idea seriously and did not immediately refuse. According to Applicant, he asked
her why she did not ask Poston to do it and she did not think Poston was capable of it. According
to Applicant, he refused her only when Victim admitted she did not have any money to pay him.
According to Applicant, they ieﬁ the bar together, and in the parking lot, decided to have sex. They
both got in Victim’s car and Applicant drove. Applicant testified that he did not want to go to her
apartment, So they' drove to- a field and eﬁgaged in consensual sexual activity. He denied that
Victim’s clothes or the inside of Victim’s car got muddy. He denied raping Victim.

Counsel testified that the ten year limit in Rule 609(b), SCRE would not apply to Applicant’s
spousal sexual battery convictions or Applicant’s voluntary manslaughter conviction. Counsel
testified that even if Counsel could successfully keep the State from admitting evidence of
Applicant’s convictions under Rule 609, SCRE, Applicant likely would have opened the door to the
voluntary manslaughter conviction as an explanation of why Victim would approach Applicant for
a murder-for-hire proposal. Further, Counsel did not think that testimony regarding Applicant and
Victim’s alleged discussion of murder-for-hire would have been favorable for the jury to hear.
Additionally, Counsel testified that there was a strategic advantage in not presenting evidence, so
as to gain the last closing argument. Counsel testified that part of his trial strategy was to challenge
Victim’s credibility. Had Applicant testified, the jury would be comparing the relative credibility
of Applicant versus Victim, instead of merely considering Victim’s credibility. Counsel testified that
in his view, Applicant would not make a good witness regardless of the admissii:)ility of the pnor
convictions.

This Court finds that Counsel was not ineffective in his advice and strategy concerning
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whether Applicant should testify on his own behalf. This Court finds Counsel’s advice on whether
to testify was not deficient. F urther, Counsel’s strategy of not presenting a defense was reasonable
trial strategy, in light of ‘lh'e su.'a.tegic advmmge of last closipg argument and his valid assessment of
Applicant’s ability.to coi;\‘/inc-:e ajﬁry bf hisv iﬁnooence througﬁ testifying. Finally, this Court does
not find Applicant’s proposed triai teétimony probaﬁve or helpful in altering the outcome of the trial,
nor does this Court find that Applicantis a credible witness. Accordingly, this Court finds Applicant
did not meet his burden of showing prejudice from the alleged deficiency of counsel. This allegation
is denied. |
Photograph

Applicant makes an allegation that Counsel was ineffective because Victim testified she was
scratched above her right eye during the assault while a photograph depicts a scratch above her left-
eye. Counsel testiﬁéd Mt he éross-examined the Victim on this discrepancy. See tr. pp. 109-110.
This Court would aiso note he argued the inconsistency during closing argument. Tr. pp. 399-400.
Applicant failed to prove counsel’s performance was deficient or that Applicant was prejudiced by
the alleged defect. This allegation is denied.

Medical Records

Applicant alleges Counsel was ineffective for failing to attain Victim’s medical records.
Counsel testified that he tried to find any medical records he could, Applicant did not provide any
medical records to this Court. This Court finds that Applicant has not met his burden of proving

either prong of Strickland and finds that Counsel was not ineffective in this regard.
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Potential Witnesses

Applicant alleges Counsel was ineffective for failing to find any witnesses that could testify
that Applicant and Victim left the bar together. Applicant did not call any witnesses at the PCR
hearing and therefore failed to produce any evidence of prejudice. Further, Counsel testified that
investigators working for his office searched extensively for favorable witnesses and found none.
This Court finds counsel’s testimony credible and finds his performance was not deficient. This
Court finds that Applicant failed to meet his burden of proving prejudice from any alleged deficiency
and denies this allegation.

in

Applicant alleées Counsel should have attained criminal records of all the State’s
witnesses. Counsel testified that he did so and Applicant has failed to make any more specific
allegation of which wimesses testified without making admissible prior convictions known to the
jury. Applicant has failed to prove either prong of the Strickland test. Therefore, this allegation
is denied. .

CONCLUSION

Based on the foregoing, this Court finds and concludes that the Applicant has not established
any constitutional violations or deprivations that would require this court to grant his application.
Therefore, this Application for Post-Conviction Relief must be denied and dismissed with prejudice.

This Court advises the parties that in order to secure the appropriate appellate review, notice
of appeal must be served and filed within thirty (30) days after receipt by counsel of notice of entry

of this order. See Rules 203 and 243 of the South Carolina Appellate Court Rules. This Court notes
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that post-conviction relief counsel must advise an applicant of the right to seek appellate review of
a post-conviction religf order. State v. Bray, 366 S.C. 137, 620 S.E.2d 743 (2005). Also, pursuant
to Austin v. Statg, 305 S.C. 453, 409 S.E. 2d 395 (1991), an applicant has a right to an appellate
counsel’s assistance in seeking reyiew (_)f the denial of post-conviction relief. Rule 71.1(g), SCRCP,
provides that if the applic;nt wishes to seek appellate review, post-conviction relief counsel must
serve and file a notice of appeal on an applicant’s behalf.

IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied and dismissed with
prejudice; and

2. The Applicant must be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this day of (;/L ,2011.

Th/amas A. Russo
Presiding Judge
Twefth Judicial Circuit

_ﬁm&«Soum Carolina
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The Brooks Law Offices, LLC

Charles T. Brooks, II1 309 Broad Street Irma R. Brooks
Attorney Sumter, South Carolina 29150 Attorney
Post Office Box 3512, Sumter, SC 29151
Post Office Box 291226, Columbia, SC 29229
OFFICE: (803} 418-5708
FAX: (803) 934-9618 TOLL FREE: (877) 770-8792
Email: cbrooks@ctbrooks.com

February 25, 2011

South Carolina Supreme Court
PO Box 11330
Columbia, SC 29211

RE: Stacy L. Evans v State of South Carolina
Case No. 2010-CP-21-1258

Dear Sir or Madam:

Enclosed herewith you will find the Notice of Appeal, Order of Dismissal, along
with a Proof of Service in reference to the above named Applicant.

If you have any questions or concerns, please contact my office at the number
stated above.

With kind regards, | am

Sincerely,

. Brooks, Il

Enclosed as stated

Cc: David Spencer, Office of Attorney’s General
South Carolina Office of Appellate Defense
Stacy L. Evans, 152040

RECEIVED)
MAR 07 2011

S.C. SUPREME COURT




THE STATE OF SOUTH CAROLINA
In the Supreme Court

APPEAL FROM FLORENCE COUNTY
Court of Common Pleas
Honorable Thomas A. Russo, Circuit Court Judge

Case No: 2010-CP-21-1258

Stacy L. Evans....................... Appellant
S.C.D.C. 152040

The State. . ................. Respondent

NOTICE OF APPEAL

Stacy L. Evans, appeals his Denial for Post Conviction Relief in this case.
The order of Dismissal was imposed and signed by the Honorable Thomas A.
Russo, February 18, 2011, which |, Charles T. Brooks, llI, received on February
23, 2011.

L=

Charles T. Brooks, Il

309 Broad Street

Post Office Box 3512

Sumter, South Carolina, 29151
(803) 418-5708

Attorney for Appellant

ey LOM

8.5, UPREME COURT

Other Counsel on Record:
David Spencer, Esquire
Assistant Attorney General
Post Office Box 11549
Columbia, SC 29211-1549
(803) 734-3970



THE STATE OF SOUTH CAROLINA
In the Supreme Court

APPEAL FROM FLORENCE COUNTY

Court of Common Pleas
Honorable Thomas A. Russo, Circuit Court Judge

Case No: 2010-CP-21-1258

Stacy L. Evans

.................... Appellant

S.C.D.C. 152040

The State. . ... ...

........... Respondent

CERTIFICATE OF SERVICE

|, the undersigned, do hereby certify that on this 25" day of February 2011, |

served the foregoing Notice of Appeal, Order of Dismissal , as well as Certificate of

Service in this matter by depositing a true copy of it in the United States Mail, postage

prepaid, on February 25, 2011, addressed to the following as indicated below:

South Carolina Supreme Court
Post Office Box 11330
Columbia, South Carolina 29211

Office of Attorney’s General

Attn: David Spencer, Esquire

Post Office Box 11549

Columbia, South Carolina 29211-1549

Dated: February 25, 2011

South Carolina Office of Appellate Defense
1330 Lady Street, Suite 401

PO Box 11589

Columbia, SC 29211-1589

Jamel Alexandrette, 32631
McCormick Correctional Institution
386 Redemption Way

McCormick, South Carolina, 29899

Charles T. Bfooks, Il

Attorney for the Appellant

309 Broad Street

Sumter, South Carolina 29150

(803) 418-5708




STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) C.A. NO: 10- CP-21- 1258-
COUNTY OF FLORENCE )
. ' ) o
Stacy L. Evans, ) ~ .
S.C.D.C. No. 152040; | ) 2e 3
o ) . 0 ‘z_:_.‘ m e
Applicant, )  ORDEROF DISMISSAL Z8x § e
) paat m
vs. ) 262 2 O
. ) I 5 =
State of South Carolina, ) w Z2 o
) o '
Respondent. )
)

Thls matter is before this Court by way of an application for post conviction relief (PCR)
filed April 29 2010 The State filed rts return on September 3,2010. A hearing was held before this
Court at the Florence Courlty Counhouse. Applicant was preserlt and represented by Charles T
Brooks, III, Esquu'e The State was represented by Assistant Attorney General David Spencer of the
South Carolma Ofﬁce of the Attomey General. :
Applicant testified on his own behalf and also cailed his trial couhsel Jack Lawson, Esquire,
as a witness. This Court also had before it the PCR Application, the State’s return, the transcript of

Applicant’s tnal the Clerk of Court’s records regardmg the subject convictions, and the records of
Applicant’s appeal to the Court of Appeals. -

PROCEDURAL HISTORY

Applicant is incarcerated with the South Carolina Department of Corrections pursuant to the
Florence County Clerk of Court’s orders of commitment. Applicant was indicted at the December,

2008 term of the F lorence County Grand Jury. for kidnapping and three counts of cnmmal sexual

N
¥
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" conducti inthe first degree J ack Lawson, Esquu'e, represented the Applicant. On December 8, 2008,
Applicant was conv1cted of kldnapplng and one count of cmnmal sexual conduct, and found not
gmlty of the other two counts of cnmma] sexual conduct. The Honorable Judge J. Ernest Kinard
- sentenced Apphcant to hfe w1thout parole Applicant appealed his conviction.

Appllcant was represented on appeal by Lanelle C Durant, Esqulre, who perfected the appeal
by ﬁlmg an __cieﬁ brlef Apphcant then voluntarlly w1thdrew the appeal and the Court of Appeals
- dismissed by order dated March 12 2010 w1th remlttltur 1ssued the same day.

| | | ALLEGATIONS
In his current Application,.the Applicant alleges that he is being held in custody unlawfully
for the following reasons:
1 :Ineﬁ‘ecttve, assista_nce of ccunsel; .
P ,Co'nﬂic.t of interest;
3. | . Prosecutorial misconduct;
4. . i Clear c_curt error.
The second and third_allegatinns seem to simply restate allegations of ineffective assistance
-of cdunsel an_d _th¢ fonr_th allegaﬁon would allege direct appeal issues that are not proper to consider
inPCR. Atthe hearing, Applicant cnly brought allegations of ineﬁ'ective assistance of counsel. This
Court considers all other issues waived.. = -
FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has had the opportunity to review the record in its entirety and has heard the

testimony presented at the post-conviction relief hearing. This Court has further had the opportunity
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to observe the thnesses presented at the heanng, elosely pass upon thexr credrblhty and welgh thelr
testlmony aocordmgly Set forth below are the relevant findmgs of facts and conclusxons of law as
requlred pursuant to S.C. Code Ann § 17-27 80 (2003) | |

effective _nv'vf_ punsel and Involuntary Pl

Appheant makes vanous altegauons ot‘meﬁ'ectlve assrstance of counsel The burden of proof
isonthe apphcant in a PCR proceedmg to prove the allegatlons in hrs apphcatlon Bell v. State, 321
S.C. 238, 467 SE2d 926 (1996); Rule 71,1(e),_SC_RCP.

For an applicant to be 'granted PCR as a result of ine'ﬁ'ective 'ass'istance'of counsel, he r'nust
show both: (1) that hrs counsel failed to render reasonably effective assistance under prevallmg
professronal norms, and (2) that he was prejudiced by his counsel's meffectlve performance
§tngklgg v. Washmgtgr_:, 466U S. 668, 104 S.Ct. 2052, 80 L Ed.2d 674 (1984); udgev State, 321 -

S.C:554; 471 S E 2d 146 (1996) In order to prove prejudice, an applicant must show that but for '

- counsel’s errors there isa reasonable probability the result at trial would have been different.

Johnson v, Stgte, 325 S C 182; 480.S.E.2d 733 (1997). A reasonab]e probability is a probablllty
sufficient to undermine conﬁdence'in the outcome of the trial. I_d. ‘Where trial counsel articulates
a valid reason for emploﬁng certain triai-su'ategy, such conduct shou_ld not be deemed ineffective
assistance of counsel. Ro_sebM 3178.C. 292,454 S.E.2d 312 (1995); _S&km_S_ta;t_e;, 308
S.C. 546, 419 S.E.2d 778 (1992).

This Court will now address-each allegation of ineffective assistance of trial counsel below:
= - Advice not to testify

Applicant alleges that counsel was ineffective in his advice not to testify. Applicant alleges
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‘counsel was ineffeCtiVe in advismg' him that his criminal record would potentially come into
ev1dence because some of hrs convrctlons were more than ten years old

Under Rule 609(b), SCRE ev1dence ofa conv1ct10n otherwrse adrmssrble under Rule 609(a),
SCRE, is restncted as follows

) Tune ant "Evidence of a 'conylctlon: under this rule is not
admissible if a period- of more than ten years has elapsed since the
date of the: conviction or of the release of the witness from the

. ,conﬁnement 1mposed for that convrctron, whrchever is a later date,

- unless: the court determrnes, in the interests’ of justice, -that the

probative value of the conviction supported by specific facts and-
clrcumstances substantlally outwerghs its prejudrcral eﬁ‘ect

Applicant testlﬁed that he was conv1cted of Criminal Sexual Conduct in the Third Degree
in 1985 in whrch he recelved a probatronary sentence of three years a conviction for Voluntary
Manslaughter in 1988 from whrch he was released in 2001 and three convictions for Spousal
Sexual Battery in 2001 Of course, the Spousal Sexual Battery conviction falls within the time limit.
Further contrary to Appllcant s testlmony, the ten year limitation would not apply to the Voluntary
Manslaughter convrctron as Appllcant was not released from custody until 2001.

At the PCR heanng, Applrcant testrﬁed he wanted to take the stand at his trial based on his
contention he had consensual sex w1th the victim. Apphcant testlﬁed he was at a bar when Victim’s
friend, Legrand Poston approached h1m and mdlcated he knew Apphcant According to Applicant,
he did not know Poston, but that Poston must have known him from when they both were previously

incarcerated. Poston introduced. Victim to Applicant. Applicant testiﬁed Victim then discussed

having Applicant murder her husband. . Victim and her- husband were divorcing. Apparently,
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; r Applicant took her idea seriously and -did not immediately refuse. According to Applicant, he asked
- her why she did not ask Poston to do it and she d1d not thmk Poston was capable of it. Accordmg |

to Applxcant, he refused her only when Victim adrmtted she dld not have any money to pay him.

| According to Apphcant they left the bar together and in the parkmg lot, decided to have sex. They

both got in V1ct1m s car and Applicant drove Applicant testiﬁed that he d1d not want to go to her

. apartment SO they drove to a ﬁeld and engaged in consensual sexual act1v1ty He denied that

- Victim’s clothes or the ms1de of Victim’s car got muddy He demed rapinig Victim.

Counsel testified that the ten year lifnit in Rule 609(b), SCRE would not apply to Applicant s
spousal $sexual battery convictions or Applicant’s voluntary manslaughter conviction. Counsel
testified that even if Counsel could successfully keep the State from ad‘mitting. evidence of
Applicant’s convictions under Rule 609, SCRE, Applicantlikely woul_d have opened the door tothe:
v_oltmtary manslaughter_conviction asan eXplanatic'm of why Vlcttm would approach Applicant for
a murderrfor;hire proposaL _ Further, :,Couns_el clid_ not-think that testimony regarding Applicant and
Victim’s alleged discussion of mur_der_-for-hire would have been favorable for the jury to hear.
Additionally, Counsel testiﬁed that thﬂere_,vvas a strategic advantage in not presenting evidence, )
as to gain the last closing argument;_ Counsel testified that part of his trial strategy was to challenge
Victim’s credibility.. Had Applicant testiﬁ_ed, the jury would_be comparing the relative credibility
of Applicant versus_Vict-im,- instead of merely considering Victim’s credibility. Counsel testified that
in his view, Applicant would not make a good witness regardless of the admissibility of the prior
convictions.

‘This Court finds that Counsel was not ineffective in his advice and strategy concerning
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- ' whether Apphcant should testlfy on hrs own behalf Thxs Court ﬁnds Counsel’s advice on whether

to testlfy was not deﬁcrent Further, Counsel’s strategy of not presentmg a defense was reasonable
 trial strategy, in lrght of the strategrc advantage of last closmg argument and his valid assessment of
Apphcant (] abrhty to convince a Jury of hlS innocence through testlfymg. Fmally, this Court does
-not find Applxcant ] proposed tnal testlmony probanve or helpful in altenng the outcome of the tnal
nor does tlus Court find that Appllcant isa crednble witness. Accordmgly, this Court finds Apphcant
~ did not meet lns burden of showmg prej udrce ﬁ'om the alleged deﬁcxency of counsel. This alleganon
is -de_med. | . |
. .Applicant makes an allegation that Counsel was ineffective because Victim testiﬁed shewas
seratched above her right eye durmg the assault whilea photograph depicts a scratch above her left-
eye.. Counsel testlﬁed that he cross-exammed the Vlctrm on th1s dlscrepancy See tr pp. 109-1 10 ‘
This Court would also note he argued the mconsnstency durmg closmg argument. Tr. pp. 399-400.
Apphca.nt falled to prove counsel’s performance was deﬁcrent or. that Applicant was prejudiced by
| the alleged defect. Thrs allegation is demed
Med!gal Recogd
.Applicant alleges Counsel was ineffective for failing to attain Victim’s medical records.
Counsel testified that he tried to find any medical records he could. Applicant did not provide any
medical records to this.Court. -This Court finds that Applicant has not met his burden of proving

either prong of Strickland and finds that Counsel was not ineffective in this regard.
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' Appli'ca.nt allegesCounsel was ineﬁf:qnve for fallmg to :ﬁnd any witnesses that could testify - -
thatApphcant and Vlctlmleft the bar :t'ogc_thqr_., Appllcantdld not call any witnésses at the PCk .
heanng and therefore failed to produce any evidence of ppdjud_ice_?f Further, Counsel testified that
in('estiénibt's working fbr his ofﬁCe sea'rched extensively for favorable witnesses and found none:
Thls Court ﬁnds counsel’s testlmony credlble and ﬁnds his performance was not deﬁment This
' Court ﬁnds that Apphcant falled to meet hlS burden of provmg prejudxce from any alleged deficiency
and denles tlns alleganpn.l
Applicant alleges ‘Cdnnsel should have attained criminal records of all the State’s
witnesses.. Counsel testified that he did so and Applicant ‘has.fail.éd to make any more specific
‘ alleg‘a_tion’df whlch wimes's‘e_,s-testiﬁcd__v_vi»t.hgut' malging»adn;issible- nrior convictions known to the
jury. Applicant has failed to prove either prong of the Stric klggd; test. Therefore, this allegation
is denied. - |
| - .- CONCLUSION. -

Based on the foregoing, this Court finds and cnnél_udes;that the Applicant has not establisﬁed
any constitutional violations or deprivations that would require this court to grant his application.
Therefore, this Application for Post-Conviction Relief must be denied and dismissed with prejudice.

This Court advisen the parties that in order to secure the appropriate appellate review, notice
of appeal must be served and filed within thirty (30) days after receipt by counsel of notice of entry.

of this order. See Rules 203 and.243 of the South Carolina Appellate Court Rules. Thls Court notes
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that poétfcdqvicﬁon relief Qoun§el must advnse an_gpplicapt of »_thg. right to seek appellate review of
‘a post-convictiog rglidf o:_‘der. State 'y.JBray,A 366 S.C_. 137, 6:20 S.E.2d 743 (2005). Also, pursuant
'to Ag§rtin V. State, 305 SC 453, 409 SE 2d 395»(1991')_., an ‘ap'plic.ant has a right to an appellate
counsel’s aSSiStance“'in s,_,'ek_'ing_ rev1ew Qf the dcgial of post-conviction relief. Rule 71.1(g), SCRCP,
provides ﬁat 1f the applicap; _w_r_ishes to sedl_c_ appellate _rgview, pdstjc_onviction relief counsel must
servd and file a rio‘tl;c.evof appddl onan applicant’s behalf |
- ITIS THEREFORE ORDERED:

1. That the Appllcatlon for Post-Conwctlon Relief must be demed and dismissed with.
prejudlce and

2. The Apphcant must be remanded to the custody of the Respondent.

| Q =
ANDIT IS SO ORDERED tlns day of ('e/[o 2011,

‘1’h7 mas A. Russo
Presiding Judge
~. Twefth Judicial Circuit

_‘ggawSouthACdr,ol:ind{tw: ’ |
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- CHARLES T. BROOKS, I11

THE BROOKS' LAW OFFICES, LLC
309 BROAD STRELT

POsT OFFICE BOX 3512

SUMTER, SOUTH CAROLINA, 29151

South Carolina Supreme Court
PO Box 11330

L\)\)\(}J Columbia, SC 29211
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