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P R O C E E D I N G S 1 

* * * * * 2 

MR. SHEDD:  The State calls Levy Brown.  3 

Your Honor, Mr. Brown is here on Indictment Numbers 4 

-- one moment, Your Honor, I apologize, 22-GS-27-5 

00713, 717, 719, 720, 721, and 681, Your Honor, and 6 

he’s charged with the offenses of possession of 7 

marijuana with intent to distribute, first offense; 8 

manufactured distribution of cocaine based, first 9 

offense; trafficking in cocaine, ten to 28, first 10 

offense; possession of a weapon during a violent 11 

crime; trafficking in manufactured cocaine based 28 12 

to 100 grams, first offense; and pointing and 13 

presenting a firearm at a person, Your Honor.  He’s 14 

here today to plead guilty to those charges, and the 15 

State is recommending 16 years.  As a bit of 16 

procedural background, Your Honor, this Defendant 17 

was tried back in April of this year for armed 18 

robbery, and Your Honor sentenced him after 19 

conviction to 16 years (inaudible). 20 

THE COURT:  All right, go ahead and swear 21 

him in, if you would, please, and I need the 22 

sentencing sheets. 23 

THE CLERK:  If you’ll raise your right 24 

hand.   25 

3
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* * *  1 

LEVY BROWN, 2 

having been duly sworn, 3 

testifies as follows: 4 

* * *  5 

THE COURT:  Ms. Duque, these charges that 6 

he’s pleading to today, did they predate the armed 7 

robbery case, or were they after the armed robbery? 8 

MS. DUQUE:  They were after the armed 9 

robbery. 10 

THE COURT:  They’re after the armed robbery 11 

case?  Okay.  12 

* * * 13 

DIRECT EXAMINATION 14 

* * * 15 

BY THE COURT:  16 

Q.  I want to make sure you understand what 17 

we’re doing, Mr. Brown.  First off, when you plead 18 

guilty, you’re waiving your constitutional right to 19 

a jury trial, and all the other rights that go along 20 

with a jury trial; do you understand that? 21 

A.  Yes. 22 

Q.  And you’re coming forward and you’re 23 

telling me you’re guilty; do you also understand 24 

that, sir? 25 

4
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A.  Yes, ma’am.   1 

Q.  All right.  Sir, are you satisfied with 2 

how your lawyer has represented you? 3 

A.  Yes, ma’am. 4 

Q.  Has she done everything you’ve asked 5 

her to do? 6 

A.  Yes, ma’am. 7 

THE COURT:  Have these all been indicted it 8 

looks like, yes? 9 

MR. SHEDD:  They have, Your Honor. 10 

BY THE COURT: 11 

Q.  I want to make sure, Mr. Brown, you 12 

appreciate that the distribution of cocaine based, 13 

first offense, carries up to 15 years in prison.  14 

The trafficking in cocaine ten grams or more, but 15 

less than 28, first offense, carries a -- a minimum 16 

of three, and up to ten.  The possession of a weapon 17 

during the commission of a violent crime carries up 18 

to five.  The trafficking of meth or cocaine based 19 

28 grams or more, but less than 100, first offense, 20 

carries a mandatory minimum of seven, and up to 25 21 

years.  And, lastly, sir, the pointing and 22 

presenting a firearm carries up to five years.  Do 23 

you understand all that? 24 

A.  Yes, ma’am. 25 

5
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Q.  And understanding that, sir, do you 1 

still wish to plead guilty? 2 

A.  Yes, ma’am. 3 

Q.  Has anyone threatened you or pressured 4 

you, or made you come forward and plead guilty to 5 

these charges today? 6 

A.  No, ma’am. 7 

Q.  Now, how long have you been in SCDC 8 

since I sentenced you on the armed robbery? 9 

A.  Three months. 10 

Q.  Three months?  What are you doing there 11 

while you’re there?  Do you have a job? 12 

A.  No, I’m currently in eval.  I don’t 13 

come out of my room. 14 

Q.  Okay, how long are you expected to be 15 

in eval?  Did you have to take care of these charges 16 

before you can get assigned, or do you know? 17 

A.  That’s why they’ve been holding me. 18 

Q.  Okay, I would assume so.  All right. 19 

A.  May I comment and say something to you? 20 

Q.  Of course. 21 

A.  I want it on the record that with them 22 

drug charges, I had co-defendants that got charged, 23 

too, and they had nothing to do with it.  They 24 

weren’t aware of what I had going on.  I take credit 25 

6
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for all the drug charges. 1 

Q.  Okay.   2 

THE COURT:  Well, did you all talk about 3 

him making a proffer on the record, or, obviously -- 4 

you tell me. 5 

MR. SHEDD:  No, Your Honor, the -- the 6 

charges against the co-Defendant are -- are still 7 

pending, at this time, so this is news.  I -- I can 8 

tell you that -- that this -- this case, when we get 9 

into the facts of it, there’s -- there was a large 10 

amount of drugs (inaudible), and the co-Defendant 11 

was in the room (inaudible), it was not in drawers.  12 

It was everywhere throughout the co-Defendant’s 13 

house and everything. 14 

THE COURT:  Okay, all right. 15 

BY THE COURT:   16 

Q.  So, sir, again, you’re satisfied with 17 

how Ms. Duque has represented you; is that correct? 18 

A.  Yes, ma’am. 19 

Q.  You have ten days from today’s to 20 

appeal this guilty plea and the sentence of this 21 

Court.  If you can’t afford an attorney for an 22 

appeal, one will be appointed for you at no cost to 23 

you, but you must request it; do you understand 24 

that? 25 

7
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A.  Yes, ma’am. 1 

THE COURT:  Was this a single incident, Mr. 2 

Shedd? 3 

MR. SHEDD:  The -- all of the drug charges 4 

are. 5 

THE COURT:  That’s what I’m asking, yes. 6 

MR. SHEDD:  But it all happened at -- in 7 

the same day. 8 

THE COURT:  Okay.  Go ahead.  9 

MR. SHEDD:  Thank you, Your Honor, may it 10 

please the Court.  The point -- I’ll start with the 11 

point in presenting on March 15th, 2021, Law 12 

Enforcement went to Walgreens on Ribaut Road, which 13 

is here in Beaufort County, and spoke to the store 14 

clerk, who reported that a customer became irate, 15 

and -- and was demanding the pills, and was 16 

eventually recognized on surveillance as -- as 17 

customer.  He was identified after -- when he 18 

pointed a firearm at -- or, excuse me, he pointed a 19 

firearm at the clerk, although the clerk identified 20 

him as a customer and a family member of someone who 21 

does his haircut -- or does her -- 22 

THE COURT:  And did he identify him as Mr. 23 

Brown?  You said a customer. 24 

MR. SHEDD:  Was the one that identified him 25 

8
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on the surveillance -- 1 

THE COURT:  Okay. 2 

MR. SHEDD:  -- and the clerk knew him -- 3 

THE COURT:  But was the person, in fact, 4 

holding the gun, Mr. Brown? 5 

MR. SHEDD:  Yes, Your Honor. 6 

THE COURT:  Okay, keep going. 7 

MR. SHEDD:  Later that day there were some 8 

allegations, these -- these charges were not 9 

indicted, and will be dismissed due to a lack of 10 

cooperation; but just for -- to provide the whole 11 

picture, there was -- 12 

THE COURT:  Thank you. 13 

MR. SHEDD:  -- Law Enforcement responded 14 

out to an armed robbery that occurred, and there was 15 

a victim who was bleeding from the head and claimed 16 

that the Defendant had robbed him.  Eventually, they 17 

were able to track his movements -- the Defendant’s 18 

movements that day back to a Super 8 Motel.  Once 19 

they found out what room he was in, they went and 20 

knocked on the door.  Mr. Brown answered the door 21 

and was wearing -- he was clothed.  At that point, 22 

he was taken into custody so that they could 23 

question him on the other charges. 24 

When the door was open, they were able to  25 

9
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-- excuse me, they pro -- they conducted a 1 

protective sweep in the room, and they saw marijuana 2 

on one of the beds, a bag of multi-colored pills, 3 

and a 2-tone firearm on the bathroom sink counter.  4 

They then backed out and got a search warrant, Your 5 

Honor, and just -- I will skip to the drugs that 6 

were found there, Your Honor.  There was 50 -- a 7 

later drug report analysis showed there were 51 8 

total grams of marijuana.  The total weight of the 9 

meth was 32.84 grams.  The total weight of the 10 

cocaine that was found in the room was 14.92 grams.  11 

The crack cocaine was 1.62 grams.  Your Honor, Mr. 12 

Brown’s prior record is 2016 PWID marijuana, first 13 

offense, and then the April of this year, armed 14 

robbery. 15 

THE COURT:  All right. 16 

BY THE COURT: 17 

Q.  Mr. Brown, do you admit that you are 18 

guilty of, it looks like, all six of these charges, 19 

sir? 20 

A.  Yes, ma’am. 21 

Q.  I find a substantial factual basis for 22 

this plea.  That your decision to plead guilty has 23 

been made freely, voluntarily, knowingly, and 24 

intelligently, with the consent of competent counsel 25 

10
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with whom you tell me you’re satisfied, and I’m 1 

going to accept your guilty plea. 2 

THE COURT:  Ms. Duque. 3 

MS. DUQUE:  Thank you, Your Honor, may it 4 

please the Court. 5 

THE COURT:  Yes. 6 

MS. DUQUE:  Your Honor, Mr. Brown, he’s 24-7 

years-old, and he has been through a lot.  If Your 8 

Honor recalls from his file -- 9 

THE COURT:  Yes. 10 

MS. DUQUE:  -- he has been through a lot 11 

growing up.  And after that trial, Your Honor, 12 

unfortunately, that same Friday his father passed 13 

away, and it’s just been hard for him.  And I’d just 14 

ask, Your Honor, to give him credit for the time 15 

that he has done on these charges while he was 16 

waiting in the Detention Center waiting for trial 17 

for the armed robbery.  Also, Your Honor, to 18 

consider not going more than what he has already has 19 

to serve, Your Honor, and that’s it, Your Honor. 20 

BY THE COURT:   21 

Q.  Anything you want to tell me, Mr. 22 

Brown? 23 

A.  No, ma’am, that’s all I had wanted to 24 

tell you that I said earlier. 25 

11
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Q.  Okay.  Did you -- did you graduate from 1 

high school, Mr. Brown? 2 

A.  No, ma’am. 3 

Q.  Were you in regular classes, or special 4 

classes, or -- well, when did you drop out? 5 

A.  I went to DJJ at 13. 6 

Q.  Okay. 7 

A.  I came home at 17, y’all wouldn’t allow 8 

me back into the School District. 9 

Q.  Got it.  So when you were at DJJ, you 10 

didn’t get your GED? 11 

A.  I made it to eleventh grade. 12 

Q.  Okay. 13 

* * *  14 

JUDGE’S SENTENCE 15 

* * *  16 

THE COURT:  On the charge of possession 17 

with intent to distribute marijuana, first offense, 18 

the sentence is five years.  On the charge of 19 

distribution of cocaine based, first offense, the 20 

sentence is 15 years.  On the indictment for 21 

trafficking cocaine between ten, but less than 28 22 

grams, first offense, the sentence is ten years.  On 23 

the charge of possession of a weapon during the 24 

commission of a violent crime, the sentence is five 25 

12
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years.  And on the trafficking of meth and 1 

amphetamine, or cocaine based, 28 grams, but -- or 2 

more, but less than 100 grams, first offense, the 3 

sentence is you be committed to the Department of 4 

Corrections for a period of 16 years.  And on 5 

indictment -- sorry, on the pointing and presenting 6 

a firearm at a person, the sentence is five years.  7 

Those are all to run concurrent to each other, and 8 

concurrent to your armed robbery sentence that 9 

you’re currently serving.  Additionally, I’m 10 

ordering that while you’re in the Department of 11 

Corrections you get your GED.  Good luck to you, 12 

sir. 13 

MR. BROWN:  Thank you. 14 

THE COURT:  Thank you all for bringing him, 15 

I appreciate it.  Thank you.   16 

 (Whereupon, the hearing is concluded at 17 

10:31 a.m.) 18 

- - -END OF TRANSCRIPT- - - 19 

  20 

 21 

  CERTIFICATE OF REPORTER 22 

 23 

  I, Cathy L. Young, Certified Verbatim 24 

Reporter/Master for the State of South Carolina, do 25 
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hereby certify that the foregoing is a true, 1 

accurate and complete Transcript of Record of the 2 

digitally recorded hearing in the Family Court for 3 

Greenville County, South Carolina, on the 29th day 4 

of July, 2021. 5 

  I do further certify that I am neither of 6 

kin, counsel, nor interest to any party herein. 7 

   8 

 9 

    This, the 7th of September, 2022 10 

 11 

    _______________________________ 12 

    CATHY L. YOUNG, CVR-M 13 
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     3

P R O C E E D I N G S 

 

THE COURT:  All right.  Are we ready to proceed?

I believe the next case is Levy Brown.  

Is that correct?

MS. MIMS:  Yes, Your Honor.

MR. LIFSEY:  Yes, sir.

THE COURT:  All right.  I'll let the AG call the case

and then I will turn it over to the, the applicant.

MS. MIMS:  This is the -- may it please the Court?

THE COURT:  Yes, ma'am.

MS. MIMS:  This is the post-conviction relief matter of

Levy L. Brown.  Respondent or, I'm sorry, applicant filed an

application for post-conviction relief on March 25th,

2022.

Applicant is presently confined in the South Carolina

Department of Corrections.  During its December, 2020 term,

the Beaufort County Grand Jury indicted applicant for

pointing and presenting a firearm at a person, manufacturing

distribute, et cetera, Schedule I, II, III flunotripam

(phonetic) or controlled substance analogue, manufacturing

distribution, et cetera, of methamphetamine, cocaine base,

and ephedrin, trafficking in cocaine 10, 10 grams or more

but less than 28 grams, possession of a weapon during a

violent crime, and trafficking methamphetamine or cocaine
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base more than 28 grams but less than a hundred grams.  

On July 29th, 2021, applicant appeared before the

Honorable Carmen Mullen and pleaded guilty as indicted with

a recommendation from the State of 16 years imprisonment.

Melissa Duque, Esquire, represented applicant.  Jared Shedd

of the Fourteenth Circuit Solicitor's Office prosecuted the

case.

Pursuant to the State's rep -- recommendation, Judge

Mullen sentenced applicant to concurrent sentences of five

years for the pointing and presenting a firearm charge, five

years for the offense of possession of marijuana with intent

to distribute first offense, 15 years for the manufacturing,

distribution of cocaine base first offense, 10 years for the

trafficking in cocaine 10 grams or more but less than

28 grams first offense, five years for the possession of a

weapon charge, and 16 years for the trafficking in meth and

cocaine base 28 or more -- 28 grams or more but less than a

hundred grams first offense and applicant did not appeal his

convictions or sentences.  

And I would ask the Court to apprise applicant what

would happen if he's successful on PCR.

THE COURT:  All right.  Thank you, ma'am.

All right.  Mr. Brown, you understand this is a PCR

matter and I do not have any authority to reduce your

sentence or anything like that.  The only thing I can do is
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grant your PCR relief.  And, if that is done, then it goes

back down and basically starts over.

So, if it happens, if I were to grant that motion and

it goes back down, you can -- you'd be tried and you could

receive a greater sentence than you already have.  It looks

like you got 16 years and then you got some five year

concurrent sentences.  

Is that your understanding?  

THE APPLICANT:  Yes, sir.

THE COURT:  Now, do you understand, again, that if it

goes back down, if I were to grant it, you face the

potential of receiving a greater sentence?  

Do you understand that?  

THE APPLICANT:  Yes, sir.

THE COURT:  Understanding all that, do you want to go

forward with this PCR today?  

THE APPLICANT:  Absolutely.

THE COURT:  All right.

All right.  Yes, sir.

MR. LIFSEY:  Thank you, Your Honor.  

I did file a -- I want to ask if the Court has an, an

amended application on his behalf?

THE COURT:  I've got it.

MR. LIFSEY:  Thank you, judge.  

I'd call Levy Brown to the stand please.
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Levy Brown - Direct examination
By Mr. Lifsey

Go right around there.  She'll tell you where to sit up

there.

THE CLERK:  And, sir, if you could please raise your

right-hand?

                         LEVY BROWN, being first duly

sworn, testified as follows:

THE CLERK:  Okay.  You can have a seat.  You'll need to

speak directly into that mic.  

THE WITNESS:  All righty.

THE CLERK:  That's for the courtroom.  

THE WITNESS:  Okay.

DIRECT EXAMINATION 

BY MR. LIFSEY: 

Q. All right.  Mr. Brown, where, where are you being held

right now?

A. Like just---

Q. Speak up a little bit.

A. My institution?

Q. Yes, sir.

A. Evans, South Carolina Department of Corrections.

Q. In Bennettsville?  

A. Yes, sir.

Q. All right.  How long a -- what sentence are you

serving?

A. I'm serving a 16 year sentence from a different charge
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Levy Brown - Direct examination
By Mr. Lifsey

I went to trial for.

Q. All right.  Well, I want to -- let's talk a little bit

about that background.  There were charges -- there was a

charge that you went and had a jury trial on.  

Is that correct?

A. Yes, sir.

Q. What was that charge for?

A. Armed robbery.

Q. And what -- you were found guilty by the jury.  

Is that right?

A. Correct.

Q. And what were you sentenced to on that?

A. Sixteen years.

Q. All right.  You have filed -- did you file an appeal of

that case?

A. A direct appeal right away.

Q. As far as you know, is that appeal still pending?

A. Yes, sir.

Q. All right.  So this PCR that you're here today on

doesn't concern that case---

A. Not at all.

Q. ---directly.

Okay.  Is that right?

A. Yes, sir.

Q. All right.  You pled guilty to some other charges that
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Levy Brown - Direct examination
By Mr. Lifsey

you have filed PCR on.  

Is that correct?

A. Yes, sir.

Q. All right.  Who was your lawyer?

A. Ms. Melissa Duque over there.

Q. All right.  Was Ms. Duque your lawyer for the trial

case as well?

A. Everything in one.

Q. All right.  So you had a trial with Ms. Duque

representing you.  

Is that right?  

A. Yes, sir.

Q. And after the trial you filed an appeal, correct?

A. Yes, sir.

Q. All right.  What did Ms. Duque tell you about the

chances on appeal or what do you think about that?

A. She says as long as we reserve it on the record, that,

you know, it would be up to the appellate judges and them.

But they would handle it as long as, you know, she reserved

everything on the record right then and there, the, the

problems that I had with my case that I was saying.

Q. All right.

A. But I know it was gon' take some time for me to get it,

it appealed.  But I know I have a possibility of getting it

appealed.
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Levy Brown - Direct examination
By Mr. Lifsey

Q. Okay.  All right.  So, later on -- how much later did

you plead guilty to the charges that your PCR's about today?

A. Like two months and some change.  It was right away

when they got me right back in court.

Q. I got you.

Tell us about Ms. Duque's representation of you in that

regard.

A. I didn't -- well, she just told me I had court and

pretty much I came here.  I was like over there in the

witness box.  She came and told me what I was being offered.

She kind of like a rush, rush.  Wasn't really thinking.

I asked her a few questions.  You know, I honestly

thought -- I said it would help my codefendant and it

didn't.  I mean it's like I -- I don't know, somewhere in my

mind, it's like I, I thought I was -- that was a part of the

deal or I was promised that.  Like I don't know if I

misinterperated (phonetic) it.  

But -- and then like with the 16 years, from my

understanding, I, I know that she told me that Mullen said

it would be a zero cap, from zero to 16.  I'm not gon' get

no more than I already have.  But I figured that she would

at least try to negotiate the, the cap like, cause if I get

my appeal right now, it's, it's, it's, it's no reason for me

to even go with my direct appeal.  I got 16 years for

another charge.
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Levy Brown - Direct examination
By Mr. Lifsey

Q. All right.  Well, let's sort of take these issues one

at a time.

How many times did you and your lawyer meet to discuss

these charges, the PCR -- I'm gonna call them, for, for lack

of a better word, the PCR charges.

How, how, how much did y'all -- how long did y'all --

how many times did you discuss that?  

A. One time on July 29th, the day of the plea, in the

jury box.

Q. What -- you had met with her on other occasions.

Is that right?

A. Yes.  But that was for different charges.  We never

discussed the plea or anything about those.  We were taking

them one at a time.

Q. Okay.  So, your other meetings then concerned the trial

case?

A. That, that was our main focus.

Q. Okay.  Do you believe you had an adequate or enough

discussions with her about these PCR cases?

A. No, I wish I would of got some more time to be able to

sit and think about my decisions before I made them so fast.

Q. If, if you had had more time, do you -- would you have

gone to trial or would you have entered a plea?

A. I might of actually went to trial to be honest with

you.  It's a -- it was a -- it's a lot of details and
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Levy Brown - Direct examination
By Mr. Lifsey

investigation in my case that I feel like I already had

time.

So, what's the point of investigating as much as you

should?

Q. All right.  Let's talk about what the plea offer was.

Was it, was it a negotiated 16?  

Was it a cap of 16?  

What was your---

A. It---

Q. ---understanding of the plea offer?

A. I thought it was a cap, from zero to 16, basically

saying you could get zero.  But you -- you not gon' get no

more than you already have.  But I figured that she was

gonna negotiate and at least try to -- she like --.

Q. Did your lawyer, Ms. Duque, did she tell you she was

gonna -- what she was, she was gonna ask for or ask for less

or what did she --?

A. She didn't say exactly what she was gon' fight for.

But, you know, I mean she didn't say what she was gonna ask

for.  But, from my understanding, I thought that she was

gonna at least try to negotiate it down some.

Q. If you had known that she was gonna go along with the

16, would you have pled guilty or would you have asked for

the jury trial?

A. I would of asked for a jury trial.
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Levy Brown - Direct examination
By Mr. Lifsey

Q. All right.  Let's -- you mentioned the appeal.

You already had a 16 year sentence?

A. Yes, sir.

Q. Which you believe you have a potentially meritorious

appeal?

A. Yes, sir, I got the victim circumstantial evidence for

like of some stuff allowed in my trial that shouldn't of

been.

Q. Okay.  Well, I mean what does this 16 year sentence do

to your appeal?

A. It makes it where it's no point of an appeal.

Q. In other words, do you -- even if you were to succeed

on your pending appeal --?

A. I still got to serve the same sentence.

Q. That's correct.

Did your lawyer explain all that to you?

A. No, sir.

Q. If you -- your lawyer had explained all that to you,

would you have pled guilty or would you have insisted on

having a jury trial?

A. I would of insisted on a jury trial.

Q. Are there any other complaints you want to raise, since

you're on the witness stand now, about the way Ms. Duque

represented you?

A. I just have one other problem.  Like when I had asked
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Levy Brown - Direct examination
By Mr. Lifsey

her about my co -- which she, she did say that's not her

client, that, you know, she couldn't -- but she said if you

get it on the record, I'll be able to take it to my -- her

coworker and her charges would be dropped.  So, in so many

words, and from my understanding, I took that plea, I was

thinking that my codefendant charges being dropped.

I mean this a woman that was in the wrong place at the

wrong time in a hotel room and she literally paying a

hundred dollars a week on an ankle monitor for something she

has nothing to do about at all.

Q. Anything else?

A. That's about it.  Like I really rushed into taking the

plea.  I didn't think about and I was doing it to help

someone else instead of the truth like.

Q. Would you have---

A. If they would of---

Q. ---needed help to get you another lawyer to talk to you

about these different charges?

A. That, that could of helped someone else to give me a

second opinion.  And especially they'd of got to look at

they camera and saw so many different people going inside a

hotel room that's, that's not in my name.  It's not my room.

I'm not responsible for what's in there.

Q. Okay.

All right.  Your Honor, I don't have any further
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Levy Brown - Cross-examination
By Ms. Mims

questions if he wants to ask---

THE COURT:  All right.  Cross-examination.

MS. MIMS:  Briefly, Your Honor.

I beg the Court's indulgence a bit.  I'm sorry.

THE COURT:  All right.

CROSS-EXAMINATION 

BY MS. MIMS:  

Q. Good morning, Mr. Brown.  

How you doing?

A. How you do?  

Good morning.

Q. I feel good.

So, you testified that Ms. Duque represented you on a

different charge before these charges, correct?

A. Yes, ma'am.

Q. And you went to a jury trial on that one, correct?

A. Correct.

Q. And was it your testimony earlier that you took the

plea -- you decided to take the plea deal to help out your

codefendant?

A. It had something to do with it, correct.  I was already

serving 16 years.  I didn't figure taking more charges was

gonna do me any worse than it already was.  But she's still

charged and then it's like -- it, it also was my

understanding that I wasn't necessarily getting 16 years.
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Levy Brown - Cross-examination
By Ms. Mims

I mean that was never part of the agreement that you

gonna get the sentence you already have and what's the point

when we just went to trial.  She helped me file a direct

appeal to give my time back.  That's like voiding what you

just did.

What's the point of doing that?

Q. Right.

A. It's no point of, of getting a, a, a appeal and I

said -- that wasn't explained to me like the decisions you

fixing to make right now is fixing to affect what you

already got planned.  So, I'm not gonna stop fighting any of

my cases.  That's why I took the first charge to trial.  I

would of took the second ones to trial.

Q. Okay.  So, you took the first charge -- you took the

first case, the armed robbery case, to trial.  You filed a

direct appeal.  You testified earlier that that direct

appeal is still pending.

Correct?

A. Correct.

Q. And you haven't withdrawn that appeal, correct?

A. I'm not going to.

Q. Okay.  And the, the plea that you -- you've entered

into, it -- you testified it was your decision to take that

plea, correct?

A. From my understanding, the plea that I took is not the
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Levy Brown - Cross-examination
By Ms. Mims

one that I received.

Q. Can you help me understand that?

A. Well, for one, I was told that it was gonna be an open

plea, that she was gonna -- she was gonna negotiate for what

I'm -- why -- I'm your client.  You should try to get me

less.  That was never done.

Two, I was told, once I put it on the record, and she

get back to her office and let her co-worker know, my

codefendant's charges will be dropped.  From my

understanding, her charges would have been dropped.  I was

helping someone out that was innocent in the wrong place at

the wrong time.

Q. Okay.  So --.

A. And if I -- if that wasn't in my mind or, or, or that's

what was going on, I would of never pled out.  Like I

literally got offered this plea within two minutes of being

in here and was standing where you standing within two

minutes.  In all, all reality, I just got 16 years not even

60 days ago.  I just want to go back and be left alone,

ma'am.  My dad just died.

Q. Okay.  Let me, let me just -- let's, let's go back.

So you said that you took the -- you, you said that

you---

A. I agreed---

Q. ---there was no, there was no further negotiation from
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Levy Brown - Cross-examination
By Ms. Mims

Ms. Duque or, from your understanding, there was no further

negotiation?

A. I was standing right there.  She just agreed to

whatever the solicitor agreed to.

Q. Did you ever have any conversations about her

negotiation before you got to the plea?

A. I mean I pretty much was right there.  I was like --

she said I'm gonna try to get you the best that I can get

you.

Q. Okay.

A. That, that -- that's, that's assurances that, whatever

the lowest you can get, you gonna go for if you gonna try to

get me the best that you can get me.

Q. Okay.  And did you understand that this was a

recommended sentence?

A. No, I, I did not.

MS. MIMS:  Okay.  I beg the Court's indulgence.

(Pause.)

Q. And, you know, do you recall telling Judge Mullen that

you were satisfied with your lawyer's representation?

A. I'm gon' be honest with you, I was still kind of in a

shock.  I was just agreeing, going through the motions.

Like I was hearing her but I wasn't hearing her.  I was just

yes, ma'am, yeah.  If you record the, the -- whatever -- the

transcript, I just was agreeing just to agree to get out of
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Levy Brown - Cross-examination
By Ms. Mims

here.  Like my mind was somewhere else.  I wasn't thinking

about my actions or what -- I didn't even get time to think

about it.

If someone was to offer you a plea, you wouldn't want a

day or two to think on it?

Q. I, I can't answer that question.  I've never been in

that situation.

And do you recall telling the judge that no one had

threatened or pressured you or made you come forward to

plead to those charges that day?

A. Not no one threatened me or nothing like that.  I

just---

Q. Threatened or promised.

A. I mean not necessarily promised.  But, like I said, in

so many words where you told me that, once I plead and I get

it on the record, my codefendant will be set free.  So, in

my eyes, I'm pleaing to help an innocent person.  I mean --.

Q. Okay.

A. So --

Q. So it was your decision to plead guilty to help the

innocent person?

A. If that was a part of the deal I was gonna plead to it.

That wasn't the deal.  That's not what I got.  

In so many words, if, if, if I wasn't gonna get this, I

would have rather went to trial cause now I'm pleading to
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Levy Brown - Cross-examination
By Ms. Mims

things that I really have nothing to do with it.  I'm just

doing it for someone else because I already have time.

Q. And not pleading because you were actually guilty?  

A. Exactly.

Q. Okay.  Do you recall telling Judge Mullen that you

were, in fact, guilty?

A. Yeah, I was told to do that on the stand for my

codefendant.

Q. And who told you---

A. Put it on the record.  

Q. ---to do so? 

A. Ms., Ms. Melissa Duque said get it on the record that

everything in the room was yours so I can give it to my

coworker for your, for your, for your codefendant.

Q. So, is it your testimony that Ms. Duque told you to

plead guilty for your codefendant?

A. She told me to put it on record.

Q. But did she tell you to plead guilty for your

codefendant?

A. Pleading guilty would get my codefendant charges

dropped.  That's where -- that was from my understanding.

Q. That was your understanding but y'all had a con -- did

y'all have a conversation where she told that to you?

A. In so many word, yes, ma'am.

Q. What do you mean by in so many words?
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Levy Brown - Cross-examination
By Ms. Mims

Did she tell you---

A. I mean I just told you the whole story.  It was right

there for two to five minutes, right where he sitting at.

First she told me that.  Then I asked her about my

codefendant.  She said I'm not her lawyer.  But what I will

do, if you get it on record that everything in the room was

yours and you're guilty, I'll get it to my coworker and her

charges will be dropped.

Q. Okay.  And you didn't---

A. That's, that's, that's what my mind and my ears heard.

Q. Okay.  And so when Judge Mullen asked you had anyone

promised you anything, you didn't want to place that on the

record?

A. I just was agreeing trying to get up out of there.  To

be honest with you, I don't, I don't -- judges made me

nervous.  Courtrooms make me nervous.  I just had got 16

years the last time I was in a courtroom.  I really didn't

want to be there.  I was just going through the motions.  I

lost a parent my second day there.  Like I still was not in

me right mindset.

Q. You testified a little bit on that you only met with

your attorney one time prior to this plea.  

Is that your testimony?

A. Yes.

Q. Okay.  So you never met with---
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Levy Brown - Cross-examination
By Ms. Mims

A. I only met her that day of the plea.  The same day like

how we in the courtroom right now, she met me right over

there in the box.  She told me -- I didn't have enough time

to really think about it.  I wish I would of got at least a

day.  But within five minutes, I pled out.  I'm thinking I'm

helping somebody.  It's not affecting me any other way.  I

still got the time that I do have.

Q. And so did you ever discuss the rights that you would

be getting up -- giving up for a plea?  

Such as the right---

A. Not that I recall.

Q. ---to a jury trial?  

A. Not that I recall.

Q. Okay.  And did you give your attorney any leads on

witnesses to investigate if you were to take this to trial?

A. Before I got to my first trial, we was -- I was in the

middle explaining what happened and pretty much she was woa,

woa, woa, we gon' take it one case at a time.  We didn't get

to that case yet.

So, when I got done going to trial, we never even got

to that case.  It was already Mullen's offered you a plea.

When you get here, we'll discuss the plea.

I get to the courtroom.  I got offered me maybe two to

five minutes.  Within a minute or two after that I'm

standing where you standing at.  I wish I'd of had more time
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Levy Brown - Cross-examination
By Ms. Mims

to think.

MS. MIMS:  Okay.  I beg the Court's indulgence.

(Pause.)

Q. Now, I just want to reiterate or bring up to you again

in the transcript that you reiterated for Judge Mullen two

times or do you remember re -- reiterating for Judge Mullen

twice that you were satisfied with the services from Ms.

Duque?  

A. I say I was just going through the motions.  As far as

I'm concerned, my codefendant drop -- I promises -- I'm

understanding now.

My codefendant charges about to be dropped, and to be

honest, quite honest, I didn't really -- cause she didn't

call like one sentence.  She went on each charge and called

out a certain sentence.  So, I wasn't really listening or

hearing what she saying.  But I am noticing like okay, I got

five years of that, that.  

But I didn't realize those were the maxes.  You know

what I mean?  

And I didn't even realize I still got -- I didn't even

realize I had 16 years along with my 16 years until I got

back in my cell in Columbia and went through my paperwork.

MS. MIMS:  I beg the Court's indulgence.

(Pause.)

MS. MIMS:  No further questions, Your Honor.
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Levy Brown - Redirect examination
By Mr. Lifsey

THE COURT:  All right.  Any redirect?

MR. LIFSEY:  Just very, very briefly.

REDIRECT EXAMINATION  

BY MR. LIFSEY: 

Q. The solicitor asked -- I mean excuse me.  

The attorney general asked you about how many times you

met with your lawyer and you said once.

Are, are you -- you're not saying that's the only time

you'd ever met---

A. No.

Q. ---Ms. Duque?

A. No, I'm not saying like.  Like before I took that plea,

how many times I met her in person and discussed the, the

plea bargain, that was that one time right there in the

courtroom.

Q. So you're saying you only discussed what I'm calling

the PCR charges one time?

A. Yes, sir.

MR. LIFSEY:  I don't have anything further.

THE COURT:  All right.  Any recross?

MS. MIMS:  Nothing further from the State.

THE COURT:  All right.  You may step down.

THE WITNESS:  Thank you.

THE COURT:  All right.  Next witness.

MR. LIFSEY:  Your Honor, we don't have anything else.
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Melissa Duque - Direct examination
By Ms. Mims

THE COURT:  All right.  Anything from the State?

MS. MIMS:  Yes, Your Honor.  

The State will call Melissa Duque.

THE COURT:  All right.

MS. MIMS:  I'll take this from me.

                       MELISSA DUQUE, being first duly

sworn, testified as follows:

THE CLERK:  You may go up to the witness stand.

DIRECT EXAMINATION 

BY MS. MIMS: 

Q. Good morning, Ms. Duque.  

How are you doing?

A. Good morning.

Q. How long have you been practicing law?

A. I've been practicing law for about four years.

Q. Okay.  And how much of that was criminal law?

A. Three years.

Q. Okay.  And you were appointed to represent applicant?

A. So, the Public Defender's Office was appointed to

rep -- to represent Mr. Brown some time in 2018 when he

picked up his first armed robbery charge.  That case was

assigned to Ms. Courtney Gibbs in the office and, in October

of 2020, that case -- Mr. Brown's cases were transferred to

me.

Q. Okay.
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Melissa Duque - Direct examination
By Ms. Mims

A. And that's how I ended up representing Mr., Mr. Brown.

Q. Okay.  So you weren't the original attorney in those

cases?

A. I was not.

Q. Okay.  How many times did you meet with applicant in

your course of representation?

A. Several times.

When I was assigned to this case in October of 2020, I

initially met with Mr. Brown and all of the other clients

that were assigned to me on November of 2020 and I -- that

was my -- that one meeting was me introducing myself to

them, letting them know that Ms., Ms. Gibbs was no longer

going to be their attorney, that I am gonna be taking over

this case.

And I introduced myself and I told them that I was

gonna -- not just my -- those clients, but Mr. Brown, that I

will get myself up to speed as to what's happening in his

case and I come back to the detention center and discuss the

case with them.

Then I recall meeting again.  When the case got

indicted in December, I went back to the detention center to

inform Mr. Brown that his cases that he had picked up on

2020 had really been -- originally -- had been indicted and

now are in the General Court session officially.  And when I

had that meeting with him, I recall, and it, it was my
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By Ms. Mims

practice, to always write in the indictment how much each

charge carries and everything else.  And I went there during

that one meeting and I explained that the charges were

officially indicted and this is how much each charge

carries, from the minimum to the max.

And because I wasn't sure if Ms. Gibbs had already

provided discovery to Mr. Cole (sic), I had my investigator

again bring everything to disk, send them to the detention

center for Mr., Mr. Brown to have, and I met with him

afterwards and discussed every single one of those cases.

Not only that was prior to me and going over the discovery

in all of the cases, he did meet -- he did tell me, on the

cases that he picked up on 2020, I had a to do list.  

So the, the person in one of the armed robberies that

was later dismissed that he had picked up, apparently the

victim in that case wanted the case to be dropped.  So, he

provided me with the name -- the number of his codefendant,

Ms. Oran (phonetic), so that my investigator can get a hold

of her so that we can get a number of the victim in the

armed robbery to get a drop slip from that victim.

And then when -- he also explained to me about the

charge that he picked up in the detention center.  He

explained to me that he had gotten maced because they were

making him bunk with someone who he didn't get along with.

And he ended up getting maced and essentially that he didn't
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By Ms. Mims

actually spit on the officer.  But it was a reaction of the

mace.  And, for that case, I went ahead and requested all of

the records from the Beaufort County Detention Center.

Q. Okay.  So, did you receive discovery -- you received

discovery pursuant to what applicant is kind of classified

as the PCR charges, correct?

A. I received discovery for all of his cases, and,

everything that I received from the Solicitor's Office, I

burn to a disk.  Not myself.  But my investigator that

was -- I asked for him to burn it to a disk so I provide --

and provide a copy of all of the discovery to Mr. Brown.  

And, unfortunately, at that time because it was during

that COVID period, I couldn't come to the detention center

with my computer and go through everything with him

face-to-face.  And what the detention center was doing was

that they had like a computer set up for them to review the

discovery, which I did, and Mr. Brown called me several

times to follow-up hey, did you send me the discovery, which

I did, which I did send and my, my investigator actually

brought it to the detention center for him to review.  

And I recall, just from re -- from reviewing my notes,

that I met with Mr. Brown and we talked about all of his

cases because, after that time, there was no court here in

Beaufort.  So we didn't know that the armed robbery from

2018 was gonna be up for trial in April up until like some

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

78



    28

Melissa Duque - Direct examination
By Ms. Mims

time in March.  But we had -- we met several times.

Q. Okay.

A. And we spoke more than once.

Q. Okay.  And can you talk a little bit about the plea

negotiations?  

A. So -- and I just want to make, make sure that we, we

get that clarify that, here in the Fourteenth Circuit, the

Solicitor Office had made it very clear that there was no

plea deals for anyone.  Once you get charged with -- once

your case is indicted, and there was no reducing it to

anything, and the recommendation that you get, when the,

when the solicitor indicts the case and they give a

recommendation, that was gonna be your recommendation should

the -- should you decide to plea or should you decide to go

to trial.

There, there -- they weren't listening to hey, can we

reduce this to common law armed robbery.  Nothing.  They're,

they're -- that, that wasn't happening here -- that's not

happening here in this circuit unfortunately.

And when the armed robbery was put on the trial docket,

I explained that to Mr. Brown that, you know, if you plea or

if you go to trial, the recommendation is gonna be the same.

So, we might as well try it.  

And whenever this other cases came up, I explained the

same to Mr. Brown.  We didn't have to -- he didn't have to
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plea.  He had a right to go to trial just like we try his

armed robbery.

Now, regards to this case, on May of 2021 in this very

same courtroom, we had a docket call with Judge Mullen and

it was all the solicitors, all the public defenders.  We

were sitting here and we were going through the entire

docket for Beaufort to see if maybe we can get a Solicitor's

Office to come up with some sort of deal, which didn't

happen.  

And when we got to Mr. Brown's case, Judge Mullen, we

reminded her this is the case that we tried in April that

Your Honor sentenced to 16 years.  And, at that point, Judge

Mullen said Melissa, if you want to speak with your client.

Let him know that if he decides to plea, I will not sentence

him to anything more than what I have already sentenced him.

The State wasn't gonna change his recommendation from

what they had already recommended, 16 years.  They weren't,

they weren't -- there, there was no persuading the State to

can we do this instead, can you reduce this to this charge.

There, there -- once you're indicted, you plead to that or

you go to trial to that.

Q. Let me ask -- let me stop you and ask you a question.

So was there ever any discussion with your client that

it would be zero to 16 years?

A. No, no, no, no, no. 
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So, after we had that call, I made arrangements so that

I -- that meeting here.  I made arrangements with the

facility, SCDC, I want to say it was Kirkland, I made

arrangements so that I can have a call with Mr. Brown and we

spoke on the phone more than once.  And I inform him hey, we

had a, a meeting with Judge Mullen today regarding the

pending cases.  The State is making this recommendation, 16

years.  They're not.  That's it.  And Judge Mullen wanted me

to let you know that, if you decide to plea, she's not gonna

sentence you to anything over what she already sentenced you

to.

Then he was suppose to recall -- be brought down from

SCDC on the June term of court and, for some reason, he

may -- he did -- his name didn't make it to the list of

matters and I don't think SCDC knew about bringing him over

and he didn't come down that what -- that -- at that point

at which point I realized that.  And I don't recall whether

I set up the call for him to -- for me to call him or if he

called me from SCDC and I explained to him that his name

didn't make it to the list of matter, which is why they

didn't bring him down in June.  And he ended up coming down

the next term of court.

And during one of those calls, I want to say it was the

first one after we met with Judge Mullen, that he, he told

me that he wanted to write a statement pretty much taking
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By Ms. Mims

blame for all of the drug charges so that his codefendant

wouldn't be essentially prosecuted for those charges.  And I

remember saying to him that I wasn't -- I am not -- I wasn't

the attorney for that person and I personally didn't

recommend for him to do that.

I didn't even -- when Mr. Brown pled and got on the

record and he asked Judge Mullen can I say something real

quick, and he went on and pretty much took blame for all of

the drug charges, I wasn't expecting that to happen.

Q. And so -- and that wasn't -- and that was a surprise to

the Solicitor's Office?

A. That was a surprise to me.  And if, if had -- if I had

known that he -- that wanted to do -- that was gon' happen,

I was gonna -- I would have let the solicitor know that he

wanted to do that because I didn't want him to write no

statement taking the -- all the blame for himself.

Then when he got on the record and said that, I

remember Mr. Shedd -- Judge Mullen asked if he was ready to

take his statement and Mr. Shedd was not prepared to pretty

much proffer his testimony either.  Like it -- that caught

me by surprise cause I don't recall at any point saying to

Mr. Brown just put it on the record.

Q. All right.  So you, you weren't aware that any

statement was gonna be put on the record?  

You never had any discussions about that, correct?
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By Ms. Mims

A. No.

Q. All right.  And did you ever promise Mr. Brown that you

would, you know, give any statement to the, the attorney for

the codefendant?

A. No.

Q. And was it always Mr. Brown's idea to plead guilty?

A. When he came down here in -- I, I explained to him, and

you can see on the sentencing sheet, it would -- it's

practice here in the Fourteenth that we write what each

charge carries.  And not only did I say -- explain that to

him when we first got indicted, but when he was getting

ready to plea, I told him you don't have to plead to any of

these cases if you don't want to.  We can go to trial like

we tried the armed robbery.

And that day that we pled, there was a prisoner, the

throwing bodily fluids charge, that he said I'm not pleading

to that and he didn't plead to that.  And we -- I gave the

sentencing back to the solicitor and he didn't plea to that.

And --.

Q. So, he knew that it was essentially an option to plead

guilty or to go to trial?

A. Yes.  Because we -- I -- when we tried the armed

robbery, I explained that to him for all of his cases.  We

can -- if the recommendation was gonna be the same, if you

decide to plead guilty, and you -- or if you go to trial,
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By Ms. Mims

and the recommendation of the State is gonna be the same, we

might as well try them all.

Q. Let me ask you a little bit about applicant's

allegation regarding his appeal.

You filed a direct appeal on the armed robbery on his

behalf?

A. That is correct.

So, after he was found guilty of armed robbery, we file

an appeal I think like within the next week.  And after I

file that appeal, I let Mr. Brown know that I have filed the

appeal based on my objections throughout his trial and that

was pretty much why I -- what I told Mr. Brown.

MS. MIMS:  I beg the Court's indulgence.

(Pause.)

Q. And if applicant had asked you to take this case to

trial, would you have been prepared to go to trial?

A. Yes, I would of tried them too.

Q. And I just want to make sure I'm -- clarify for the

record.  

You did explain to him the nature of what the

recommended, the recommended sentence would be, correct?

A. Yes, I did.  I explained that to him.  I explained that

each charge -- what, what each charge carried and what he

was looking if he was to plead -- he pled guilty or be found

guilty, if you were to be sentenced concurrent, and if you,
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By Ms. Mims

you were to be sentenced consecutively, the total amount

that you will be facing.

Q. And did you agree with client's decision to plead

guilty?

A. I did.

Q. Okay.  And to -- and to this day do you stand by the

counsel that you provided?

A. I do.

Q. And let's jump back to the State's evidence regarding

these, I guess, like I said, the PCR charges---

A. Yes, ma'am.

Q. ---we're calling them today.

Did you have any defenses or conceive any defenses

based on those charges?

A. So, for the drug charges, I would of questioned the

legality of the search and would of moved to get the drugs

out because of maybe a legality of the search warrant and

the fact that the officer went in the, in the room without a

warrant.  I would of moved to suppress the drugs for that

reason and the legality of the search.

Q. And you didn't do so because --?

A. I didn't do so because Mr. Brown wanted to plead.  See

I explained to him, when we were here in the other

courtroom, that we could try the cases if he wanted to.  I

was here for that.
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Q. And did you have any discussion with Mr. Brown

regarding his guilty plea and any appellate possibility?

A. No.

Q. All right.  And you didn't file an appeal on that -- on

his behalf?

A. Excuse me?

Q. He didn't -- you didn't file an, an appeal on his

behalf regarding -- after the plea?

A. No.

Q. Okay.  And he -- did he ask you to do so?

A. No, ma'am.

MS. MIMS:  Okay.  No further questions at this time,

Your Honor.

THE COURT:  All right.  Cross.

CROSS-EXAMINATION 

BY MR. LIFSEY: 

Q. I want to get -- make sure I've got the timeline

correct.

You were appointed on all -- to, to represent our

client when?

A. So I got this case -- his cases on October of 2020.

Q. October of 2020.

He goes to trial on the armed robbery when?

A. In April of 2021.

Q. And then he ends up convicted in April of 2021?
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By Mr. Lifsey

A. Correct.

Q. And then enters the plea in -- on these charges in

July?

A. Correct.

Q. Do you believe that was a sufficient time period to

prepare for these cases?

A. Well, prior to when I -- as soon as I got all of his

cases, I went through all of the discovery on all of those

cases and I met with Mr. Brown and we discussed each and

every single one of those cases.  And I had a to do list of

you need to meet with this -- you need to find this person.

This person wants to drop charges.  We need to get the

evidence from the, the detention center.  So we had time to

discuss all of those case.  

Now, once the April case got put on the trial docket,

we shift gears and worked, worked on that case.  But all of

his cases, as soon as I got the cases, all of those cases I

was working on.

Q. How many times did you meet with him face-to-face?

A. Jesus Christ.  Probably over 10 times.  If you pull up

the Beaufort County Detention Center records, I met with

Mr. Brown a lot of times.

Q. Do you, do you have notes indicating when those

meetings were?

A. I -- so I know that some of the notes are in defender
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data and some of the notes are in the actual paper file.  In

the paper file you will probably find more meetings.  The

ones that made it to defender, that as other ones where I

had to actually task my investigator I need to go do this,

this, and that.

But from what I recall from looking at my notes at --

in, in the system of the Public Defender's Office, I met

with Mr. Brown over five times.

Q. When did you review those notes?

A. I went there yesterday to review those notes.

Q. Correct me if I'm -- I'm, I'm trying to -- I think you

told the solicitor one of the reasons you went to trial on

the armed robbery was that the State had made no real offer.

A. So, the State wasn't gonna make any real offers.  If

I'm -- I don't know if you're familiar.  But Mr. Stone,

there's a whole video of Mr. Stone saying there is no plea

deals in the Fourteenth Circuit.  Once you are indicted, you

either plead to that recommendation and there's no

reductions.  You plea as indicted to the State

recommendation.

Q. I've, I've heard of that policy.

A. There -- I -- it is -- there's a whole video in his

social media website.

Q. Sure.  Got you.  I thought you -- and you said to the

solicitor, and I wrote this down, but tell me if I'm wrong,
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that, because of that policy, we might as well go to trial

is what you told my client.

A. That is correct because if you, if you decide to plead

guilty, and the recommendation is gonna be 15, if we go to

trial, you can either get a not guilty or recommendation is

gonna be the same as if you decided to plead guilty.

Q. But if you went to trial on the armed robbery, we might

as well go to trial, why would that same logic not apply to

the remainder of the charges?

A. I was ready to try any one of those cases.  But

Mr. Brown wanted to plead guilty.  I -- because when I had

that call with him after we had the meeting with Judge

Mullen, he, he wanted to write a statement pretty much

taking all of the blame and leaving his codefendant -- so

that his codefendant charges will get dismissed.

Q. All right.  As I understand this, I thought you

testified that Judge Mullen is the one who basically -- who

said, and I think your words were, I won't give him any more

time than he's already got?

A. That is correct.  We were in this same -- very

courtroom when Judge Mullen made that -- to -- for me to let

him know that.

Q. Did -- Judge Mullen said -- and Judge Mullen was the

plea judge in this case, right?

A. Correct.
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Q. If Judge Mullen said she wouldn't give him any more

than he got, why did you not ask for less than he got?

A. So, I believe that, when we were going through his

plea, I asked the judge to be lenient and I reminded her

that -- I asked her not to give her anything, anything more

than what she -- he had already been sentenced and I

reminded her that he had -- this is the -- the -- his case

was like the trial we had in April and that his father had

passed away right after that trial and that's what I did.

Q. Okay.  I presume you conveyed or did you, did you

convey to the client Judge Mullen's promise to not give him

any more than he had already gotten?

A. That is correct.

So, when we had that meeting with Judge Mullen, it was

some time in the middle of May of 2021, I set up the call

within a few days after so that I can explain to him the

discussions that we had with the solicitor with your

small -- with Judge Mullen.  So I did explain that to

Mr. Brown.

Q. When you explained to the client that Judge Mullen said

he would not -- she would give him any more than he had

already received, I mean don't you agree it's reasonable for

him to expect you to ask for less than he received?

A. That is -- that -- that's true.

Q. And, and at any point during the plea did you ever
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explicitly ask Judge Mullen to give him five years, six

years, seven years, any number less than 16?

A. I don't recall.

Q. You said you filed an appeal of his armed robbery

conviction at his request, correct?

A. Correct.

Q. Did you discuss, at any point prior to him entering

this plea, the effect of any -- of, of the sentence on the

efficacy of the appeal, the usefulness of the appeal?

A. I don't believe we had that discussion.

Q. You would agree now that he is serving a 16 year

sentence on this PCR, that, unless the PCR is granted, the

appeal will have no effect on him, correct?

A. Perhaps.  I mean --.

Q. What I'm saying is if he got granted an appeal

tomorrow, if his, if his appeal -- if his conviction was

reversed --

A. Uh-huh.  (Affirmative).

Q. -- on the armed robbery, and the State said we're just

not gonna try him again, we're gonna dismiss the charges, it

doesn't make a day a difference to him on how long he

serves, does it?

A. No.

Q. Did you explain that to him at any point?

A. I don't believe I did.
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MR. LIFSEY:  Can I have just one moment, judge?

THE COURT:  Yeah.

(Pause.)

MR. LIFSEY:  I don't have any other questions, Your

Honor.

THE COURT:  All right.  Anything else?

MS. MIMS:  Yes, Your Honor.  Briefly.

REDIRECT EXAMINATION 

BY MS. MIMS: 

Q. I wanted to ask you a little bit about your

conversation with Judge Mullen.

A. Yes.

Q. Was Judge Mullen's promise not to give applicant more

than 16 years, was that, was that in exchange for a guilty

plea?

A. No, that was just me -- the way -- we were trying to

see how we can move cases and I explained the way that it

came about was Judge Mullen -- we reminded Judge Mullen that

this is the case that we tried in April, that she sentenced

him to 16 year, and she said if you get your client on the

phone and you explain to him that, if he decides to plead

guilty, I will not sentence him to anything more than 16

year because, by that time, the State wasn't, the State

wasn't making any offers.

Q. Okay.  So, that -- so Judge Mullen conveyed to you to
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Melissa Duque - Redirect examination
By Ms. Mims

convey to your client that if he pled guilty that she would

not give him more than 16 years?

A. Correct.

Q. So if, if he were to go to trial, even though the State

recommend 16 years, it was possible Judge Mullen could of

sentenced him higher?

A. Yeah.

Q. Okay.  And as far as applicant, applicant wanted to

plead guilty, correct?

A. Yes.  It -- when we were in the other courtroom, I

explained to him that we didn't have to -- he -- if he

didn't want to plead, he didn't have to.  Like I made that

clear to him and any other my clients.  We don't have to

plead guilty if you don't want.  If you want to go to trial,

we go to trial.

Q. And it was his contention that he always -- that he

wanted to complete -- he wanted to plead guilty to the

charges?

A. He wanted to plead guilty and he wanted to write a

statement and he ultimately made a statement on the record.

MS. MIMS:  No further questions, Your Honor.

THE COURT:  All right.  Anything else?  

MR. LIFSEY:  No, sir, Your Honor.

THE COURT:  All right.  You may step down.  Thank you.

THE WITNESS:  Thank you, Your Honor.
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THE COURT:  All right.  Any other witnesses from the

State?

MS. MIMS:  No, Your Honor.  State rests.

THE COURT:  All right.  Anything else from either

party?  

(WHEREUPON, there was no audible response.)

THE COURT:  All right.  I will take it under advisement

and I'll let you know my decision.  Thank you both for your

arguments.

MS. MIMS:  Thank you.

 

* * *END OF REQUESTED TRANSCRIPT OF RECORD* * *
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C E R T I F I C A T E 

I, Pamela E. Green, Official Court Reporter for the

State of South Carolina, do hereby certify that the

foregoing is a true, accurate and complete Transcript of

Record of the proceedings had and evidence introduced in the

trial of the captioned case, relative to appeal, in the

Court of Common Pleas Nonjury for Beaufort County, South

Carolina, on the 16th day of November, 2023.

I do further certify that I am neither of kin, counsel

nor interest to any party hereto.

                           June 9th, 2023

                     _________________________________

                      PAMELA E. GREEN, Court Reporter
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Levy L. Brown, SCDC #367857

Applicant, ORDER OF DISMISSAL

v.

State of South Carolina,

Respondent.

the Honorable G.D. Morgan, Jr. Applicant was present and represented by Michael H. Lifsey,

Esquire. Assistant Attorney General Lauren T. Mims represented Respondent. At the hearing,

Applicant testified on his behalf. Respondent called as a witness plea counsel Melissa L. Duque.

Following a thorough review of the records before the Court and the testimony and evidence

presented at the evidentiary hearing, this Court finds Applicant did not meet his burden of proof.

Thus, this Court denies relief and dismisses this application with prejudice.

Procedural History

Applicant is presently confined in the South Carolina Department of Corrections serving

Applicant for manufacturing, distribution, etc., of cocaine base, first offense (2020-GS-07-717);

cocaine base, 28 to 100 grams (2020-GS-07-721); manufacturing/distribution of Schedule I, II, III,

Flunitrazepam, or controlled substance analogue (2020-GS-07-713); possession of a weapon

during a violent crime (2020-GS-07-720): and pointing and presenting a firearm (2020-GS-7-681).
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STATE OF SOUTH CAROLINA

COUNTY OF BEAUFORT

)

)
)

)
)
)
)
)
)
)
)
.)

an aggregate sixteen-year sentence. In December 2020, the Beaufort County Grand Jury indicted

%

IN THE COURT OF COMMON PLEAS

FOR THE FOURTEENTH

JUDICIAL CIRCUIT

Case No. 2022-CP-07-00507

trafficking in cocaine, ten to 28 grams (2020-GS-07-719); trafficking methamphetamine or

0,^0.

This matter is before the Court by way of an application for post-conviction relief (PCR^Ao
cpi
•

filed by Levy L. Brown (Applicant) on March 25, 2022. An evidentiary hearing convened before
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On July 29, 202 1 , Applicant pled guilty before the Honorable Carmen Mullen to possession

with intent to distribute (PWID) marijuana on the manufacture of schedule I, II, II, flunitrazepam,

or controlled substance charge; and as indicted on the remaining charges. Melissa L. Duque,

Esquire represented Applicant, and Assistant Solicitor Jared Shedd represented the State. At the

Pursuant to the State’splea, the State recommended

recommendation, Judge Mullen sentenced Applicant to concurrent sentences of sixteen years for

trafficking 28 to 100 grams of methamphetamine; fifteen years for manufacturing / distribution of

cocaine base; ten years’ for trafficking ten to 28 grams ofcocaine; five years for PWID marijuana;

and five years for each of the weapon charges. Applicant did not appeal.

Current Application

On March 25, 2022, Applicant timely commenced this PCR application. On October 31,

2022, Applicant filed an amended application alleging:

Ineffective assistance of counsel/involuntary guilty plea:

a.

c.
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Counsel did not meet with Applicant a sufficient number of

times, fully explain the strengths and weaknesses of the State’s

case, or explain the elements of the charges.

b. Counsel “informed Applicant that he was pleading to a cap of

1 6-years and that she would ask for less than 1 6 years. Despite

so advising Applicant, plea counsel did not ask for less than 16

years but merely acquiesced to the State’s request for a 16-ycar

sentence.”

Prior to his plea, counsel previously represented Applicant on an

unrelated trial for which Applicant received a 16-year sentence.

Counsel filed an appeal and informed Applicant that he had

potentially meritorious arguments on appeal. Despite this, plea

counsel advised Applicant to enter a plea to these charges

without advising him that the plea on these charges would

effectively render his appeal moot. Pleas counsel also did not

advise applicant that he should seek advice from independent

counsel before entering his plea.

an aggregate sixteen-year sentence.
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At the hearing, Applicant proceeded on the allegations set forth in his amended application.

Findings of Fact and Conclusions of Law

Before this Court are the Beaufort County Clerk of Court records of the underlying

conviction, Applicant’s records from the South Carolina Department of Corrections; the plea

transcript; and the records from this current application. This Court has had the opportunity to

review the records in their entirety, and listen to the testimony at the PCR hearing. This Court has

further had the opportunity to observe the witnesses presented at the hearing, closely pass upon

their credibility, and weigh their testimony. After a careful review based on the Strickland standard

set forth below, this Court finds Applicant has failed to carry his burden of proof. Below are this

Court’s findings of facts and conclusions of law as required by section 17-27-80 of the South

Carolina Code (2017).

Ineffective Assistance of Counsel

In a PCR action, an applicant bears the burden of proving the allegations. Rule 71.1(e),

SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). An applicant alleging ineffective

assistance of counsel must prove “counsel’s conduct so undermined the proper functioning of the

adversarial process that the trial cannot be relied upon as having produced a just result.” Strickland

effective assistance of counsel is whether the representation was within the range of competence

1 This Court construes this as a claim that his plea was involuntary due to ineffective assistance of counsel.
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d. Based on plea counsel’s ineffective advice as described above,

Applicant believed that he had no choice but to answer the

Judge’s questions during the plea colloquy in such a manner as

would result in the Judge accepting the plea. Had plea counsel

given effective representation in this regard, Applicant would

not have entered a guilty plea and would have insisted on a jury

trial.1

“The test forv, Washington, 466 U.S. 668 (1984); Butler, 286 S.C. at 441, 334 S.E.2d at 813.
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Watson v. State, 287 S.C. 356, 357, 338 S.E.2d 636,

decisions in the exercise of reasonable professional judgment. Butler, 286 S.C. at 441, 334 S.E.2d

at 813. An applicant must overcome this presumption to received relief. Cherry v. State. 300 S.C.

115,386 S.E.2d 624(1989).

To establish ineffective assistance of counsel, a PCR applicant must prove (1) counsel’s

performance fell below an objective standard of reasonableness and (2) the applicant sustained

prejudice as a result of counsel’s deficient performance. Strickland, 466 U.S. at 687-88; Cherry,

300 S.C. at 117-18, 386 S.E.2d at 625.

counsel may collaterally attack the plea only by showing that (1) counsel was ineffective and (2)

there is a reasonable probability that but for counsel's errors, the applicant would not have pled

Dalton v. State, 376 S.C. 130, 136, 654 S.E,2d

870, 873 (Ct. App. 2007). To prove prejudice following a guilty plea, the applicant “must show

that there is a reasonable probability that, but for counsel’ s errors, he would not have pleaded guilty

Failure to meet a sufficient times /adequately advise

Applicant first alleges plea counsel was ineffective for failing to meet an adequate number

of times, fully explain the strengths and weaknesses of the State’s case, or explain the elements of

the charge. This Court finds Applicant has not met his burden of proof in this regard.

At the PCR hearing, Applicant testified he met with plea counsel once—the day of the plea.

However, Applicant testified he had met with counsel on other occasions to discuss unrelated

charges. He averred that had he spent more time with counsel, he would have proceeded to trial.

rushed at the time of the plea, and he primarily pled to help his
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Applicant testified he was

“A PCR applicant who pleads guilty on the advice of

demanded of attorneys in criminal cases.”

guilty and would have insisted on going to trial.”

637 (1985). Courts presume counsel rendered adequate assistance and made all significant

and would have insisted on going to trial.” Hill v. Lockhart, 474 U.S. 52, 59 (1985).
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co-defendant, whom he relayed was innocent. Applicant averred counsel should have investigated

Plea counsel testified she was appointed October 2020 and met with Applicant over ten

times and had her investigator meet with Applicant. Plea counsel summarized she initially met

with Applicant shortly after she took over previous counsel’s cases, which included Applicant’s

Plea counsel testified she received discovery and burned them into a disk for Applicant.

She testified she went over the nature of charges and sentencing, as well as consequences of

pleading guilty, the possibility of going to trial, and the recommended sentence. Counsel stated

she would have challenged the legality of the search warrant and moved to suppress the drugs if

Applicant proceeded to trial. Plea counsel testified Applicant did not wish to appeal his guilty plea

and never expressed his interest in proceeding to trial.

This Court finds the foregoing testimony by counsel credible. This Court likewise finds

not credible Applicant’s assertion that he only met with counsel once—on the day of the plea. This

Court further notes Applicant's representation to the plea judge that he was completely satisfied

with plea counsel and that counsel had answered all his questions. (Plea 5); see Dalton v. State,

376 S.C. 130, 137-38, 654 S.E.2d 870, 874 (Ct. App. 2007) (" [Statements made during a guilty

plea should be considered conclusive unless a criminal inmate presents valid reasons why he

should be allowed to depart from the truth of his statements."). Based on counsel’s foregoing

credible testimony, this Court finds counsel met with Applicant an adequate number of times and

adequately advised him on the charges he faced. This Court finds counsel’s advice was reasonable

within prevailing professional norms and not deficient.

Moreover, this Court finds Applicant failed to identify precisely what plea counsel did not
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more. He explained several people were in and out of the hotel room, which was not in his name.

case. She recalled visiting Applicant to explain the charges and sentence each charge carried.
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explain or disclose to him from materials provided in discovery or what, if anything, could have

been achieved had counsel spent more time with him. See Smith v. State, 404 S.C. 493, 500-501 ,

745 S.E.2d 378, 382 (Ct. App. 2012) (noting an applicant must present evidence to show how

additional time spent in consultation regarding discovery would have resulted in a different

outcome); see also Moodv v. Polk, 408 F.3d 141, 148 (4th Cir. 2005) ("[Tjhere is no established

'minimum number of meetings between counsel and client prior to trial necessary to prepare an

attorney to provide effective assistance of counsel.'"). Accordingly, Applicant has failed to show

deficiency or prejudice, and this claim is DENIED.

Failure to further negotiate plea offer

pleading to a cap of sixteen years and that she would ask for less time, but failing to request less

time at the plea hearing. This Court finds Applicant has not proved this claim.

At the PCR hearing, Applicant testified counsel told him he was pleading to a cap ofsixteen

years, and he would not receive more time than he was already serving for a different conviction

Applicant stated he anticipated a shorter sentence. He explained he thought his plea would help

an “innocent” co-defendant who was in the “wrong place at wrong time.” Applicant averred he

would have proceeded to a jury trial had he known counsel would not negotiate the sentence. On

cross-examination, he acknowledged that he understood this was an open plea.

Plea counsel testified the Solicitor’s Office made it clear there would be “no plea deals for

anyone, no reducing it to anything, and the recommendation that you get, was gonna be your

recommendation should you decide to plea or should you decide to go to trial.” Plea counsel

testified she told Applicant the recommendation would be the same whether he went to trial or
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ineffective for informing Applicant that he wasApplicant next contends counsel was

(sixteen years). He testified, “But I figured that she would at least try to negotiate the, the cap.”
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pled guilty, and she advised him he had a right to trial. She stated she informed Applicant of the

Applicant that the sentencing range would be zero to sixteen years. However, she stated the judge

had relayed to her that if Applicant pled guilty, he would not receive a sentence greater than what

he already had on the other charge. Counsel testified Applicant wanted to accept responsibility

for the drugs and confess on the record, although she advised him against it. Counsel maintained

she would have been prepared for trial.

This Court finds the foregoing testimony by counsel credible, including testimony that she

relayed to Applicant that the recommendation from the State would be the same whether he pled

guilty or proceeded to trial. Ultimately, counsel could not compel the State to offer a better deal.

Based on counsel’s foregoing testimony, this Court finds counsel’s negotiation of and advice

regarding this plea was reasonable within prevailing professional norms and thus not deficient.

This Court likewise finds Applicant has not shown prejudice. Specifically, Applicant’s testified

at the PCR hearing that he ultimately pled guilty because he believed it would help co-defendants.

This is consistent with his statement at the plea hearing, wherein he told the court, “I had

co-defendants that got charged, too, and they had nothing to do with it. They weren’t aware of

what I had going on. I take credit for all the drug charges.” (Tr. 6-7). In light of the foregoing,

this Court finds not credible Applicant’s testimony that he would not have pled had he known

counsel would not negotiate a shorter sentence. Accordingly, Applicant did not meet his burden

of proving prejudice, and this claim is DENIED.

Failure to advise accepting plea would render appeal moot.

Applicant contends counsel was ineffective for failure to advise him that accepting the

recommended sentence for the drug charges would render his appeal moot on the trial charges of
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State’s recommendation and explained the plea was not negotiable. Counsel denied telling
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armed robbery. Applicant likewise contends counsel was ineffective for not advising him to seek

advice from another lawyer. This Court finds this allegation lacks merit.

At the evidentiary hearing, Applicant explained he had previously been convicted of armed

robbery and was sentenced to sixteen years. He stated he believed that if he pled guilty, he would

not receive more time than he already had. Applicant averred his direct appeal for the armed

robbery charge was moot now that he had received a sixteen-year sentence for the guilty plea.

Applicant also testified he did not realize he had received sixteen years along with an additional

sixteen-year sentence until he got back to his cell and reviewed his paperwork.

Plea counsel testified that Applicant is serving a sixteen-year sentence for the drug charges.

She stated she did not discuss the effect of the sentence on the pending appeal for an unrelated

charge. However, counsel explained Applicant wanted to write a statement and plead guilty on

the drug charges, that he ultimately made a statement confessing guilt at the plea. She reiterated

she was prepared to proceed with trial.

This Court finds counsel’s foregoing testimony credible, and counsel’s advice and

preparation ofthis case was reasonable within prevailing professional norms and thus not deficient.

Initially, Applicant’s direct appeal for an unrelated charge was not pertinent to his drug charges.

The sentence he is serving for armed robbery is unrelated to his drug charges and has no legal

effect on his pending direct appeal. Additionally, this Court finds it is not within the prevailing

professional norms for criminal attorneys to advise clients to seek a second opinion; thus, counsel’s

failure to do so was not deficient. This Court likewise finds it is not reasonably likely Applicant

would have obtained significantly different advice had he consulted with a different attorney
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because counsels’ advice here was reasonably within prevailing professional norm. Finally, as

noted, this Court finds Applicant ultimately pled because he believed it would assist a
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co-defendant. Overall, Applicant did not prove deficiency or prejudice, and this claim is

DENIED.

Involuntary Plea

Applicant contends that based on plea counsel’s ineffective advice, he believed that he had

no choice but to answer the judge’s questions during the plea colloquy in such a manner as would

result in the judge accepting the plea. He avers that had counsel given effective representation,

Applicant would not have entered a guilty plea and would have insisted on a jury trial. This Court

finds Applicant failed to meet his burden ofproof.

In a PCR action, an applicant bears the burden of proving the allegations. Rule 71.1(e),

plea must be entered with an awareness of its consequences.” Holland v. State, 322 S.C. 111,113,

record must establish the defendant had a full understanding of the consequences of his plea and

the charges against him.” Dalton v. State, 376 S.C. 130, 138, 654 S.E.2d 870, 874 (Ct. App. 2007).

At the PCR hearing, Applicant explained at the time of his guilty plea, he was dealing with

just agreeing, going through the motions.” Applicant recalled stating at the plea hearing that no

one had pressured or threatened him to enter guilty plea.

Initially, as discussed, this Court finds counsel’s representation and advice was reasonable

within prevailing professional norms and not deficient. This Court likewise finds Applicant

ultimately pled guilty because he thought it would help a co-defendant ifhe accepted responsibility

for the drugs.
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his father’s passing and answered questions to get through and leave court. He testified he “was

470 S.E.2d 378, 379 (1996). “To find a guilty plea is voluntarily and knowingly entered into, the

SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). “To be knowing and voluntary, a
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Further, this Court finds Applicant failed to show his plea was involuntary. This Court

finds credible counsel’s testimony that she informed Applicant about his constitutional rights and

consequences of pleading guilty. This Court finds not credible Applicant’s testimony that he

answered plea questions untruthfully because of counsel’s ineffective representation. Further, the

plea transcript itself supports a finding that Applicant was fully aware of the consequences of his

plea, and thus pled guilty knowingly, voluntarily, freely, and intelligently. Specifically, Applicant

told the plea court that he understood he was waiving his constitutional rights to a jury trial, and

Likewise, Applicant relayed that he understood the sentences he faced. (Plea 5). Cf. Dalton v.

State, 376 S.C. 130, 137-38, 654 S.E.2d 870, 874 (Ct. App. 2007) (“[Statements made during a

guilty plea should be considered conclusive unless a criminal inmate presents valid reasons why

he should be allowed to depart from the truth ofhis statements.”). This case presents a classic case

of buyer’s remorse. Ultimately, the evidence and testimony before this Court establishes Applicant

discussed with counsel the consequences of taking the plea and pled guilty because he wanted to

assist his co-defendant, who Applicant testified was innocent and at the wrong place at the wrong

time. Based on the foregoing, this Court finds Applicant understood the consequences of pleading

guilty and has failed to prove his plea was involuntary.

Conclusion

Based on the foregoing, this Court finds and concludes Applicant has not established any

constitutional violations or deprivations that would require this Court to grant relief. Thus, this

application is denied and dismissed with prejudice.

Should Applicant wish to secure appellate review, he must file and serve a notice ofappeal

within thirty days of receipt by counsel of written notice of entry of judgment. See Rule 203,
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no one had promised him anything or threatened or forced him to plead guilty. (Plea 4-6).
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SCACR. Applicant has the right to an appellate counsel’s assistance in seeking review of the

denial of PCR. Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991). If an applicant wishes to

seek appellate review, PCR counsel must serve and file a notice of appeal on applicant’s behalf.

Rule 71.1(g), SCRCP. Attention is directed to Rule 243, SCACR, for appropriate procedures for

appeal.

IT IS THEREFORE ORDERED:

This application for PCR is denied and dismissed with prejudice: and1.

2.

,2023.

o

, South Carolina
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Applicant must be remanded to and remain in the custody of the State.

AND IT IS SO ORDERED THIS Z day of

Hfemorame GTh

presiding Judge

Fourteenth Judicial Circuit

106



107



108



109



110



111



112



113



114



115



116



117



118


	Blank Page



