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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) OF THE FOURTH JUDICIAL CIRCUIT
COUNTY OF CHESTERFIELD )
‘ ‘ o)L ,_ e Nymber: 2012-CP-13-00362
South Carolina Seconc} Injury Fund, ; '
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g3 @ER AFFIRMING DECISION,OF
American Home Assurance Co., 59 APPELLATD PANEL QF THE
5 ) SOUTH CAROLINA WORKE
Responde@% _ @MPENSATION COMMISS
: : P
(In Re: John Stroud v. John F. Stroud & Sons, ) n Sl
Inc.) ) e
ORDER

This matter is before the Court on South Carolina Second Injury Fund’s (“the Fund™)
appeal from the decision of the Appellate Panel of the South Carolina Workers® Compensation
Commission (“Appellate Panel”) finding that employer, John F. Stroud & Sons, Inc., and carrier,
Aﬁlerican Home Assurance Co., arc entitled to full-Second Injury Fund reimbursement for
benefits paid or to be paid to the injured employee, John Stroud on the underlying workers’
compensation claim.

The parties presented oral arguments on September 17, 2012, at the Chesterfield County
Courthouse. After learing the arguments of counsel, reviewing the memoranda and other
documents submitted to the Courl, and the applicable authority, the 'COurt hereby affirms the
decision of the Appellate Panel as set forth below.

FACTUAL AND PROCEDURAL BACKGROUND

Mr. Stroud sustained compensable work-related injuries on April 10, 2005, when the
plane that he was piloting crashed during the course and scope of his employment. He suffered

severe injuries to his left and right eycs, left and right legs, left h.ip, right arm, pelvis, vertebrae,
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1ibs, femur, face, ankle, lungs, pancreas, mesentery, and brain. Mr. Stroud filed a warkers’

compensation claim that was concluded by an award on September 5, 2008,

Employer and Respondent. sought Second Injury Fund Reimburserﬁent in accord with
S.C. Code § 42-9-400, confending that they incurred substantially greater liability for medical
costs, disability, and compensation based on prior permanent physical conditions of diabetes and
brain damage combining with the April 10, 2005 plane crash injurics to result in permanent
impairment equal to or in excess of seventy-eight weeks or mote pursuant to § 42-9-400(d)(2),

(28), and 34(b).

Commissioner G. Bryan -Lyndon held a hearing on September 21, 2011, in Florence,
South Carolina. The Commissio,ner;s Decision and Order, filed October 20, 2011, found the

claim reimbursable. On October 31, 2011, the Fund filed an Application for Full Commission

Review of the Hearing Commissioner’s Decision and Order. A hearing took place on March 19,

2012, and on May 22, 2012, the Appellate Panel affirmed the Dccision and Order of the

Appellate Panel.

The Fund now appeals the Appellate Panel’s Decision and Order to this Court.

STANDARD OF REVIEW

The South Carclina Administrative Procedures Act (“APA”) establishes the standard for
judicial review of decisions by the Appellate Panel. Frederick v. Wellman, Inc., 385 S.C. §, 15-
16, 682 S.E.2d 516, 519 (Ct. App. 2009); sec Lark v. Bi-Lo, Inc., 276 S.C. 130, 134-135, 276
S.E.2d 304, 306 (1981). Under the scope of review established by the APA, this Court may not
substitute its judgment for that of the Appellate Panel as to the weight of the evidence on
questions of fact, but may reverse or madify the Appellate Panel’s decision if the abpellant’s
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substantial rights have been prejudiced because the decision is affected by an error of law or is
clearly erroneous in view of the reliable, probative, and substantial evidence on the whole record.
Carolinas Recycling Group v. South Carolina Second Injury Fund, No. 2010-166906, 2012 WL
2125280 at *2 (S.C. Ct. App. June 13, 2012); see S.C. Code § 1-23-380. Substantial evidence is
dcﬁned as ev_idence that, in vieWing the record as & whole, would allc;w reasonable minds to
reach the same conclusion as the Appellate Panel. Carolinés Recycling Group, at *2 (citing Lark,

276 S.C. at 135, 276'S.E.2d at 306).
ANALYSIS

Reimbursement from the Fund for this April 10, 2005 injﬁry is controlled by S.C. Code §

42-9-400(a), which states,

If an employee who has a permanent physical impairment... incurs a subsequent
disability from injury by accident arising out of and in the course of his employment,
resulting in compensation and medical liability or either, for disability that is
substantially preater, by reason of the combined effects of the preexisting condition and
subsequent injury or by reason of aggravation of the preexisting impairment, than that
which would have resulted from the subsequent injury alone, ...such employer or his
insurance carrier shall be reimbursed... for compensation and medical benefits.

S.C. Code § 42-9-400(a) (1985 & Supp. 2005).

The Self-employed Mr. Stroud established that he had prior knowledge of his own
impairments of diabetes and brain damage. Thereby, he is entitled to a presumption that those

conditions are permanent physical impairments. S.C. Code § 42-9-400(d) (1985 & Supp. 2005).

The Fund argues that it did not concede Mr. Stroud established he had knowledge of his
own diabetes and brain injury; that Mr. Stroud's concussion did not rise to the level of “brain
damage;™ and that althdugh Mr. Stroud is entitled to a presumption of permanent physical

impairment for his diabetes, the evidence rebuts this presumption. In reviewing the record as a
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whole, this Court cannot hold that the Decision and Order of the Appellate Panel was clearly
erroncous as to these findings. The Fund did not contest employer knowledge with regard to any
of Mr. Stroud’s preexisting impairments at the initial hearing before fhe Workers’ Compensation
Commission, and Mr. Stroud obviously knew of his own diabetes if not also his brain damage. In
regard to the brain damage, the Appellate Panel was not clearly erroneous in concluding that Mr.
Stroud’s prior concussion cauld be termed “brain damage” as used in the statute, in view of the
medical evidence presented to the Appellate Paﬁel and fh_e nature of concussions in themselves.
The decision of the Appellate Panel was not clearly erroneous in holvding that Mr. Stroud was
entitled to ﬁ presumption of having prior permanent impairments, and it was also not clearly

erroneous in concluding that the Fund did not rebut that presumption. -

Furthermore, there is substantial evidence on the record that supports the Appellate
Panel’s Decision and Order that Mr. Stroud’s plane crash injuries were substantially greater by
reason of the combined effects of his préexisting condition and his plane crash injuries or by the
plane crash’s aggravation of his preexisting conditions than that which would have resulted from
the subsequent injury alone. The medical narratives and medical questionnaires from Dr. Scott
and Dr. Waid state that Mr. Stroud’s diabetes combined with or was aggravated by the plane
crash injuries to result in greater overall liability for the insurance carrier. Dr. Scott concluded
that “because of the severity of [Mr. Stroud’s] right knee injury, the subsequent deep tissue
infection and [his] diabetes, there was no other salvage option other than the below-knee
amputation of the right leg” (emphasis added). Medical records from Dr. Bosse likewise indicate
that Mr. Stroud’s preexisting diabetes contributed to him requiring amputation of his right leg
after his work accident. A létter from Dr. Waid notes that Mr. Stroud’s prior concussion rendered

him at greater risk for increased impairment or a longer period of disability should he sustain
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another brain injury, and specifically another injury within one year (Mr. Stroud’s prior
concussion occurred in July 2004 when a backhoe rolled over him, resulting in a lqss of
consciousness). Dr. Waid concluded, “[I]t is my opinion that... thc manner in which [Mr.
Stroud] sustained a concussion within a year prior to the accident of April 10%, 2005, served to
render him with a greater disability; greater medical costs; as well as more significant disability

with loss of time from employment capacities.”

CONCLUSION .

The Fund’s substantial rights have not been prejudice because the decision of the
Appellate Panel is not affected by an error of law and is not clearly erroneous in view of the
reliable, probative, and substantial evidence on the whole record. Viewing the medical evidence

as a whole, reasonable minds could reach the same conclusion as the Appellate Panel.

i e

The Honorable Paul M. Burch ~  ————
Fourth Judicial Circuit '

AFFIRMED.

Chesterfield, South Carolina
October 11, 2012
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF CHESTERFIELD
‘American Home Assurance Co.,
Plaintift/Respondent,
CERTIFICATE OF SERVICE
Vvs.

(W.C.C. FILE NO. 0504228)

South Carolina Second Injury Fund,
Defendant/Appellant.

C.A. No.: 2012-CP-13-00362

(In Re: John Stroud v. John F. Stroud &
Soms, Inc.)

N N N Nl N N N N N N N N N N N s

The undersigned, Karen H. Patton, paralegal to Jared M. Pretulak, attorney for the
Respondent, certifies that on the st day of November, 2012, she served a copy of the Circuit
Court ORDER AFFIRMING DECISION OF THE APPELLATE PANEL OF THE SOUTH

CAROLINA WORKERS’ COMPENSATION COMMISSION: upon :the South Carolina

Workers® Compensation Commission .and the attorney for the Second Injury Fund, Latonya D.

Edwardé, via email and Certified Mail, Return Receipt Reque.sted, with due and' p’r"c'JiJ:er postage

affixed thereto, a copy of the same addressed to:

Latonya D. Edwards, Esq. Virginia L. Crocker

Dilligcard Edwards, LLC S. C. Worlers’ Compensation Commission
3790 Fernandina Road, Ste. 103 P. O.Box 1715

Columbia, SC 29210 Columbia, SC 29201-1715

Al A/

~—Karen H. Patton

November 1, 2012
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DiLLiIGARD EDWARDS, LLC
3790 FERNANDINA ROAD SUITE 103
CoLUMBIA, SOUTH CAROLINA 29210

Www.DILLIGARDEDWARDS.COM

LATONYA DILLIGARD EDWARDS T _ (803) 750-2214 (TELEPHONE)
LATONYA@DILLIGARDEDWARDS.COM (803) 7502377 (FACSIMILE)

T ALSO LUICENSED IN NORTH CAROUNA
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Unless otherwise indicated or obvious [rom the nature of the above comununication, the information
contained lierein may be attorney-client privileged or may contun confidential information or work
product. This commuuication is intended solely for the usc ol the individual or individuals to whom it is
directed. If you have received this fax transmission and you are not the intended recipient, you are hereby
nonfied that any dissemnination, distibution or copying of this comnunication is stricly prchibited,

If you have received this cornmunication in error and are unsure whether it contains privileged or
confidential information, please call (803) 750-2214 immediately. »




