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I N D E X 


 


     (WHEREUPON, there were no exhibits marked or testimony 


taken during this hearing.) 
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P R O C E E D I N G S 


 


THE COURT:  And then I have Mr. Utsey and Mr. Norris


present for the eleven o'clock.  It's a few minutes early


but I'm happy to start if you-all are ready or we can wait.


MR. UTSEY:  I'm ready when you are, Your Honor.


THE COURT:  All right.  Mr. Norris, are you there?


MR. NORRIS:  Okay.  It, it does help to read the


prompts on the screen --


THE COURT:  Yeah, start video, unmute.  There we go.


Perfect.


MR. NORRIS:  -- at the bottom of the page.


Your Honor, before Mr. Utsey argues his motion, his


motion is the first one filed, I, I do have a little


housekeeping thing which is this.  The -- his motion was


filed in January and, and they just go by I guess the oldest


one to schedule what's gonna be heard.


THE COURT:  Uh-huh.  (Affirmative).


MR. NORRIS:  We filed a motion which is really the flip


side of Mr. Utsey's motion.


THE COURT:  Uh-huh.  (Affirmative).


MR. NORRIS:  So they're really cross-motions for


summary judgment.


THE COURT:  Uh-huh.  (Affirmative).


MR. NORRIS:  Our motion on that issue was filed March


 1


 2


 3


 4


 5


 6


 7


 8


 9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25







     4


the 15th and we filed another motion on another issue in


April.


THE COURT:  Okay.


MR. NORRIS:  So, Mr. Utsey has agreed that we can or


Your Honor can, if it's acceptable, hear all of the motions


today.  So I don't know if that's acceptable to Your Honor


or not.  But I think, in the interest of judicial economy,


it's the best way to go.


THE COURT:  All right.


MR. UTSEY:  Your Honor, I---


THE COURT:  Um.


MR. UTSEY:  I agree that the --


THE COURT:  I'm happy to do it.


MR. UTSEY:  -- first filed motion---


THE COURT:  Happy to do it.


MR. UTSEY:  ---for partial summary judgment by


Mr. Norris is, as he characterizes it, the flip side of my


motion.  I think that those two motions present a pure legal


issue that, that you're gonna rule with the plaintiff or the


defendant.  And so it makes sense to hear those two


together.


After reviewing his most recent motion, which relates


to a separate cause of action, I believe that that's one


that requires additional discovery and I, I probably earlier


jumped the gun by saying I thought it was ripe.  But had I
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realized that, I probably would of done a Rule 56(f)


affidavit that, that we haven't conducted any depositions.


It goes to the question of whether the insurance company


acted in bad faith and, at this stage in the discovery, we,


we think that would be premature to address that---


THE COURT:  All right.


MR. UTSEY:  ---motion.


THE COURT:  Well, can we agree that I'll hear the


cross-motions for summary judgment?


MR. UTSEY:  Yes, that's as to the declaratory judgment.


They're, they're two causes of action.  One's a declaratory


judgment on a pure legal issue and I do agree that those


should be heard today.  The second cause of action is---


THE COURT:  I'm happy to.


MR. UTSEY:  ---for bad faith. 


THE COURT:  Oh, okay.  Bad faith.  


Yeah, we won't address that one yet.  That's the one


you're -- it's a little early you think?


MR. UTSEY:  And, and, Charles, I apologize for my


confusion on that.  I -- when I responded earlier, I was


thinking only of the -- on the legal issue, the DJ action


issue, and, and neglected to look back and see that there


was this also motion on the bad faith cause of action.  So


that was my mistake.


MR. NORRIS:  Well, that's okay.  Just do this for me,
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Skip.


Why don't you let me know what discovery you think you


need to take to defend against the -- a motion for summary


judgment.  Actually they're, they're three causes of action.


The first cause of action is for declaratory judgment


relief and reformation of the policy.  The second cause of


action is for breach of contract.  The third and final cause


of action is, is for bad faith.


THE COURT:  Uh-huh.  (Affirmative).


MR. NORRIS:  And we had filed cross-motions for summary


judgment on the first cause of action, which is breach of


contract or for reformation of the policy.  So, we'll argue


those cross-motions for summary judgment today, and going


forward with -- Mr. Utsey can let me know what discovery he


feels he needs to take in order to make our motion for


summary judgment on bad faith ripe for a hearing.


MR. UTSEY:  That's fair.


THE COURT:  Okay.  Well, I'm happy to do it.  Normally


they kind of frown on that, you know, hearing off-docket


motions.  But I -- you're in luck because -- mostly because


all my other eleven o'clocks have fallen off.  So, I got


time.


So tee it up, gentlemen.  I'm happy to hear from you.


MR. UTSEY:  Thank you, judge, and it's -- this is an


interesting legal issue and it's, and it's discrete and I
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think discrete straightforward.


By way of background, you may recall this case cause I


understand you were the trial judge in the tort action.


Chris Romeo associated me to handle this action.  But Chris


had represented the plaintiff in a motor vehicle collision


suit and I think John Grantland was defense counsel and that


resulted in a jury verdict of I think 2.5 million-dollars


some time ago.


The present action deals with the fact that the amount


of coverage USAA says it has was inadequate to pay for the


full judgment and, therefore, we are seeking a


declaratory -- putting aside the breach of contract and, and


bad faith causes of action for a moment.  We're seeking a


declaratory judgment that the policy provides more


underinsured motorist coverage than USAA now concedes that


it provides and, and it's as simple as this, Your Honor.


The policy at the, at the time of the collision insured


a number of vehicles and among those vehicles were four


traditional automobile or truck type vehicles and two were


trailers.


Now, the insurance code in South Carolina defines motor


vehicles as including trailers or semitrailers that are


designed for use with self-propelled vehicles.  And so


there's no question that a trailer is a motor vehicle even


though we might not commonly say motor vehicle when
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referring to a trailer that's not self-propelled.


The Legislature has, in 38-77-30 in Subsection 9,


defined trailers as "motor vehicles for purposes of the


insurance code."  The insurance code also goes on to say


that automobile insurance includes all types of insurance


for motor vehicles.  Not just liability insurance.  But


under 38-77-30(1), it includes physical damage insurance


such as collision coverage.


The dispute comes to us -- comes to -- before you today


because, when USAA issued this policy, it provided liability


and underinsured coverage, among other coverages, on the


four what I'll call traditional motor vehicles.  But with


respect to the two trailers, it only provided collision


coverage and it is our position that USAA was required to


offer underinsured coverage on those trailers as well.  And


because it admits, and this is in their responses to our


request for production, it admits it did not make an offer


on those trailers.  The, the Court must, therefore, reform


the policy to include underinsured coverage for each of


those two motor vehicles equivalent to the liability


coverage on the policy.


Now, in fairness to USAA, its position is, because it


didn't write liability coverage on the trailers, it was not


required to offer underinsured coverage.  And so that's


really the question before the Court is did USAA have an
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obligation to offer underinsured coverage under these


circumstances.


Now, the -- as you probably know, Your Honor, the


determinative statute on that topic is Section 38-77-160


which says automobile insurance carriers shall offer


underinsured motorist coverage, et cetera, et cetera.  And


so the question here is, for purposes of that statute, is


USAA considered a "automobile insurance carrier."


The South Carolina Supreme Court has addressed this in


a case called Miller versus Aiken and, ironically, it's the


case that we cited in our motion and, and that the defense


is relying on too.  So I think a lot of the Court's work


will be divining what the Miller case stands for.  This is a


2005 case from the Supreme Court and it presented a very


similar question to what is before the Court in our case.


In the Miller case, there was a vehicle that did not


have underinsured motorist coverage.  That vehicle was


covered by two separate insurance policies, two different


insurance carriers actually.  One insurance carrier provided


the liability coverage on the policy -- rather on the


vehicle.


The second insurance carrier wrote a separate policy


for only collision coverage and the plaintiff, in that case,


argued that that second insurance company, the one that


provided the collision coverage, should also be required to
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provide underinsured coverage because it had failed to offer


underinsured coverage.


So, the Court says -- the question before us, it was


based on a certified question from the District Court, is an


automobile insurer which provides only non-liability


collision and other named perils coverage, a "automobile


insurance carrier" within the scope of 38-77-160 and thus


required to offer underinsured motorist coverage.  It goes


on -- and, in that case, the plaintiff, as we do, argued to


the Court that an automobile insurer which provides only


collision insurance is a "automobile insurance carrier"


under the definitional provisions that I quoted to you a


moment ago in the code and the Court agreed.


The Court said but the question we must decide is


whether an insurer which provides only non-liability


collision and other named peril coverage constitutes an


automobile insurance carrier under Section 38-77-160 and,


ultimately, the Court held that, even though the plaintiff


was correct that the insurer that provided the collision


coverage is an "automobile insurance carrier," it was not


required in that case to comply with the mandatory offer


provisions of 38-77-160 and this is what's critical, Your


Honor.


The Court held this, and I, I -- I'll quote from the


case.  "However, we conclude an automobile insurance
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carrier -- insurer providing only, and they put the word


only in bold type, collision insurance to its insured should


not be required to make a meaningful offer of UIM coverage."


And that's important, Your Honor, because that case is a


little different than ours for a couple of reasons.


One, the vehicle involved in that case, the, the


subject vehicle for the -- is the question of UIM coverage


had liability coverage.  It was just through a different


insurance carrier.  Whereas here, USAA didn't provide


liability insurance coverage on either of those two


vehicles.


Secondly, it's different because the Court's holding in


Miller was conditioned on the fact that the second insurance


company provided, as it stressed, only collision insurance


under it's policy and that was the basis for finding that


38-77-160 was not triggered.  Here, as, as you know, USAA


did provide liability insurance coverage under the, under


the subject insurance policy.


Now, the other part about that that's important, Your


Honor, is this.  We go how did we end up in a situation


where there was no liability coverage on either of these


trailers.  


In the Miller case, that was clear because, in the


Miller case, another insurance company provided that


liability coverage.  Here, nobody did and that's important
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because, if you look at 38-77-140, which is the provision of


our insurance code that deals with mandatory liability


coverage, the Legislature says an automobile insurance


policy may not be issued or delivered in this, in this state


unless it contains a provision insuring the persons defined


as insured against loss for liability imposed by loss for


damage.  In other words, liability insurance coverage, as


Your Honor knows, is mandatory and the Miller Court found


that an insurer like USAA is an automobile insure and its


issued an automobile insurance policy.


So, frankly, this policy should of also had liability


coverage on these two trailers.  That's really irrelevant to


this case cause nothing triggers that liability coverage.


But it only comes into play because, to the extent USAA


wants to try and excuse its failure to offer underinsured


coverage on the basis that there's no liability coverage,


the fact remains it should of provided liability coverage on


those trailers to begin with and then there wouldn't have


been the question before the Court now about whether it had


a duty to offer.


So, to bring all of that full circle, Your Honor, our


position is simple.  The trailers are vehicles.  This is an


automobile insurance policy.  USAA is an automobile


insurance carrier that is subject to 38-77-160.  38-77-160


required it to offer underinsured motorist coverage on all
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these vehicles.  It admittedly failed to do so on the two


trailers, which are also considered motor vehicles, and,


therefore, the Court should declare that those trailers have


UIM coverage equivalent to the liability coverage that is on


the policy and should reform the policy to include that


coverage.


Thank you.


THE COURT:  All right.  Mr. Norris, happy to hear from


you.


MR. NORRIS:  Thank you, Judge McCoy.


Yesterday we filed a, a memorandum in support of this


motion.  If it's not available to the Court, I assume it is,


we can, we can certainly send that in a, in a separate


email.  That memorandum attached photographs of one of these


vehicles, which is the horse trailer.


Now, it's -- a lot of -- you know, these are


cross-motions for summary judgment, which, of course,


presents a question of law for the Court and the facts are


really undisputed.  It is undisputed, from the plaintiff's


answers to USAA's interrogatories, that these were not


self-propelled vehicles and the definition of motor vehicle


in 38-77-39 says it means every self-propelled vehicle which


these are not.


So, you can't separate UIM coverage from the concept of


liability coverage because if you go to 38-77-160 that says
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insurance carriers have to offer UIM coverage up to the


liability limits.  So, it has to be the plaintiff's position


that these non self-propelled vehicles not only must have


UIM coverage but they also have to have liability in UI --


in UM coverage which are mandatory coverages.


Now, I think that will come as a shock and a surprise


to people who have horse trailers just sitting out in


pastures as depicted in the pictures we've attached to the


brief we filed yesterday cause what the plaintiff is saying


is that you have to have liability in UM coverage on non


self-propelled vehicles.  So, it really kind of boils down


to the question of, of whether these are self-propelled.


Now, it's interesting that Mr. Utsey would say Miller


versus Aiken is different which he just said.  If it's


different, that raises the question of well, whey did you


cite it in your motion.  The motion of the plaintiff says


you have to offer UIM coverage on all vehicles insured under


motor vehicle policies providing liability coverage.  That's


what the plaintiff's motion says.  So, that, again, goes


back to you have to tie UIM to liability coverage.


And so what they're saying is not only do you have to


have UIM coverage or offer it on non self-propelled


vehicles, but you have to have liability and UM coverage


also and the remedy where an insurance carrier has a duty to


make an offer of UIM coverage and does not make a


 1


 2


 3


 4


 5


 6


 7


 8


 9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25







    15


commercially offer of UIM coverage is to reform the policy


up to the liability limits.  Here, however, there were no


liability limits and there still aren't.  And, and the horse


trailer is still insured with USAA and they've never paid a,


a premium for that.


Now, they're two cases that are cited in the brief that


we filed yesterday.  In addition to the Miller versus Aiken


case, we cited Anderson versus State Farm which is at 442


S.E.2d 179.  In that case, the plaintiff argued a farm


tractor was a motor vehicle and the Court, in that 1994


case, considered the predecessor to 38-77-90, Subparagraph


9, which was 38-77-37, and they held a farm tractor did not


come under the definition of a motor vehicle because


although it could be incidentally used on a highway, it was


denied -- not designed for use on a highway and that


reasoning applies to both the camper and the horse trailer


neither of which are going anywhere unless they are towed


behind a self-propelled vehicle and, again, the plaintiff---


THE COURT:  But, but I -- and I don't want to cut you


off, Mr. Norris.  But I'm, I'm looking at -- I mean let's


just look at Subsection 9 of 38-77-30 in the definition


section of the insurance code and---


MR. NORRIS:  Uh-huh.  (Affirmative).


THE COURT:  ---and I agree it's -- the first part says


motor vehicle means every self-propelled vehicle which is
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de -- designed for use upon a highway, including trailers


and semitrailers designed for use with these vehicles.


So---


MR. NORRIS:  And the---


THE COURT:  ---what about that?


MR. NORRIS:  Well, that applies to 18 wheeler, 16


wheeler, or, or whatever.  I think it deals with that


situation.  But, again, this is a question of statutory


interpretation because the statute---


THE COURT:  Right.


MR. NORRIS:  The statute---


THE COURT:  I mean you've mentioned the tractor and


that there's a -- there's clearly a -- an exception for --


let's see.  Farm -- except traction engines, rolled -- road


rollers, farm trailers.  


Well, what's a horse trailer?  


That's a farm trailer.


MR. NORRIS:  Well---


THE COURT:  Is that right?


MR. NORRIS:  I, I don't think -- a, a horse trailer


it's not used in farming.  It's used to transport horses.


A, a farm tractor is like what you would, you would plow


with.


The other case, Your Honor, there's a, there's a


case---
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THE COURT:  Well, no, I mean that would play into your


argument, Mr. Norris, if you -- like look -- y'all just look


with me.  Let's, let's all look at it together.


MR. NORRIS:  Well, the other---


THE COURT:  Pull it up.  Motor vehicle means every


self-propelled vehicle included trailers and semitrailers


designed for use with these vehicles.  That -- that's


probably the Legislature contemplating 18 wheelers.  I'm


with you.


MR. UTSEY:  If I may, I'm, I'm trying to---


THE COURT:  But except---


MR. UTSEY:  ---share something.


THE COURT:  But except---


MR. NORRIS:  And -- excuse me.  


May I finish?


THE COURT:  ---engines.


MR. UTSEY:  May I finish my argument please?


THE COURT:  Are you talking to me or --?


MR. NORRIS:  No, I was talking to Skip.


MR. UTSEY:  I'm sorry.  I was just putting it on the


screen so we could all follow along with the judge.


THE COURT:  Yeah, I'm just asking everybody -- I'm


just -- I, I -- I'm the one that's interrupting you, Mr.


Norris.


MR. NORRIS:  Okay.
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THE COURT:  So, if you're frustrated, be frustrated


with me.  I just want to make sure---


MR. NORRIS:  Yeah, you can interrupt me.


THE COURT:  I just want to make sure that we're all


looking at the, the same statute section together.


MR. NORRIS:  Yeah.


THE COURT:  You are---


MR. NORRIS:  Yeah, we are, and let me add one thing,


Judge McCoy, that is cited in the case -- in the brief we


filed yesterday.  Earlier this year there's a case that came


out that actually defined motor vehicle and it's Jack's


Custom Cycles versus the South Carolina Department of


Revenue.  It's a 2023 case and it defines "motor vehicle" as


a vehicle which is self-propelled and a vehicle "operated by


power developed within itself" and it actually cites the


American Heritage College Dictionary definition of a motor


vehicle as a "self-propelled, wheeled conveyance such as a


car or truck that does not run on rails."


So, we have the most recent authority from the


Appellate Courts defining a motor vehicle and, and I, I


guess that the way that you look at this thing, it, you


know, Subsection 9 says it means every self-propelled


vehicle and then it goes on to say -- well, it includes


trailers and semitrailers designed for use with those


vehicles.
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So, you know, that -- I think that's a, a question of


statutory interpretation, which is a question of law for the


Court about whether that applies to the type of vehicles in


this case and I will say this.  I, I think that USAA, in not


offering UIM coverage and not providing liability and UM


coverage on these types of vehicles, is hardly alone.  I


suspect every other insurance company doing business in this


state does the same thing.  I don't know that but I have a


feeling that that's the case.


So, whichever way, way the Court rules, it could have


a, a significant impact on automobile insurance in this


state.  So --.


THE COURT:  Yeah, I agree with you.  I'm just -- if, if


you could, take a look with me, just because I want to make


sure that I'm, I'm reading this right, it's Subsection 9


because I think this goes to your argument, Mr. Norris,


which I think you thought earlier I was sort of playing


devil's advocate with you.  I, I wasn't.


I think a horse trailer is a farm trailer and the


statute says but excepting traction engines, road rollers,


farm trailers, tractor train, train -- tractor, cranes,


power shovels, and well drillers and that's---


MR. NORRIS:  Well, that---


THE COURT:  That participle phrase between the commas


there.  So, so, I think that goes to your argument.  I don't
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think that, you know, I don't think a farm trailer, a horse


trailer is a motor vehicle but --.


MR. NORRIS:  Well, the Court is already held in the, in


the Anderson case that a farm --


THE COURT:  Right.


MR. NORRIS:  -- tractor is not a motor vehicle.


That's---


THE COURT:  Right.


MR. NORRIS:  ---in Anderson versus State Farm and


certainly the, the camper is not a farm trailer because of


those are the, those are the two at issue here.  It's a --


it's a camper that has to be towed by---


THE COURT:  One is a -- okay.  So, I thought we had two


horse trailers.  So, I misheard that.  


MR. NORRIS:  No, it's, it's a -- one is a camper and


one is a horse trailer.  I -- we asked for pictures of the


two of them.  I guess they don't have pictures of the camper


anymore cause I don't think they have it anymore.  But they


did provide pictures of the horse trailer and those pictures


are attached to the brief that we filed yesterday.


THE COURT:  Okay.  All right.  Well, I, I mean -- I was


an equestrian at one point in time.  I, I, I think that a


horse trailer, a horse trailer's a farm trailer.  But Mr.


Utsey disagrees with me on that and I understand.  To me, a


horse trailer is much like a trailer used to move cattle or
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pigs or chickens or any other sort of, you know, farm type


animal.  But I'm happy to hear from you in response on that


and obviously I didn't -- I thought we were talking about


two horse trailers.  I didn't know one was a camper.  


So, at any rate, go ahead.


MR. NORRIS:  But I don't have anything else, else to


add.  I think it's a -- it, it really boils down to


statutory interpretation by the Court and there are cases,


again, the case cited by Mr. Utsey in their motion and the


two other cases that are, that are cited in the brief that


we filed yesterday that I think offer the Court guidance on


this issue.  


The -- Mr. Utsey quoted from the Miller versus Aiken


case and, and, in that case, the Supreme Court rejected the


argument and said an, an automobile insurer provided only


collision coverage to its insured should not be required to


make a meaningful offer of UIM and that's the case we have,


have here that, that these two vehicles, the camper and the


horse trailer, only had collision coverage.


So, if you accept the proposition that the, excuse me,


the, the horse trailer is within the definition of motor


vehicle in 38-77-30(9), then that means you have to go to


the next step which, which means that, on that vehicle, you


have to have liability coverage and UM coverage.  But you


can't -- because you can't have UIM without liability
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coverage, which then goes to the next issue.  


Well, if there's no liability coverage, and an insurer


is required to make a commercially reasonable offer of UIM


coverage and does not, the remedy is to reform the policy up


to the liability limits.  Here there were no liability


limits.


So, if we're gonna follow this thread of reasoning to


its, its ultimate conclusion proposed by Mr. Utsey, then


these vehicles are going to have to be reformed to include


liability and UM coverage and I'm not sure that -- well,


I'm, I'm, I'm pretty confident the Legislature never


intended that and, and I don't think the people in this


state storing horse trailers or using campers are going to


be enthusiastic about being forced to buy liability and UM


coverage on non self-propelled vehicles.  But it -- if, if


you -- if you accept the plaintiff's proposition, you have


to take it all the way.  You can't take it halfway and


that's where you end up.


THE COURT:  All right.  Mr. Utsey, you want to respond?


MR. UTSEY:  Thank you, Your Honor.


Yeah, just briefly.


First of all, with respect to the case that Mr. Norris


cited, Jack's Custom Cycles, it's in his brief, the case is


wholly unrelated to the subject matter before the Court


here.  That case was a case involving the sales tax
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statutes.  As you know, when you buy a motor vehicle, they


cap your sales tax at $300.00.  And so the question wasn't


trying to interpret whether that same limitation on sales


tax applies to ATVs and UTVs.


It was not a Title 38 insurance case.  It did not cite


any section -- Title 38 section's we're dealing with.  It


cited tax code sections.  So the context is entirely


different and certainly that Court's decision could not be


used to alter the clear legislative -- the wording of the


legislation here that is at issue.


With respect to Mr. Norris' position that this policy


doesn't provide liability coverage, I was a little surprised


and, in our complaint, we alleged, in Paragraphs 8 and 9,


that the policy insured six motor vehicles including a 2014


Nissan SUV.  Paragraph 9, among other coverages, the policy


provided liability insurance coverage with limits of


$300,000 per person per accident and then USAA's answer,


Paragraph 8, it -- USAA admits only at the time of the


plaintiff's accident the policy provided certain coverages


on six vehicles including the Nissan SUV but USAA would show


liability and UIM coverage existed on only four vehicles at


the time of the accident and otherwise denies Paragraph 8. 


Paragraph 9.  USAA admits only in January of 2017 the


plaintiff's policy included liability coverage with limits


of $300,000 per person per accident for four vehicles but
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two vehicles did not include liability coverage.  That's


important because the language the Court used in the Miller


case talks about an insurer that provides only collision


coverage on its policy and I think what USAA would like in


this case is now to disclaim the fact that it issued a


policy with liability insurance coverage and act as if it


wrote separate policies on each of these vehicles.  It


didn't.


This is an insurance carrier who did provide more than


collision coverage.  It provided liability coverage.


So, using the language of the statute and of the Miller


case, this is a policy providing liability coverage.


Therefore, it's a policy where they should of offered


underinsured coverage and, similarly, as I said earlier, the


fact that the -- there's an absence of liability coverage


should not be dispositive because there should of been


liability coverage.  I know Mr. Norris wants to sort of


sound the alarm that the sky is falling, that if, if a


trailer that the Legislature has defined as a motor vehicle


has to have liability coverage is suddenly going to turn the


world upside down, I, I don't know that that's the case.


I've had plenty of cases wherein trailers are insured


separately on insurance policies as different vehicles and


that they are covered for liability coverage.  It, it


happens all the time in my experience.
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Finally, Your Honor raises a good question about the


definitional section, 38-77-30 Subsection 9 with respect to


farm trailer, and as Mr. Norris has said, one of these


trailers clearly would not be a farm trailer because it's,


you know, it's more in the nature of an RV type trailer.


But with respect to the horse trailer, I would submit


that that is not a farm trailer in that sense.  A, a farm


trailer is a trailer that's used on the farm to transport,


you know, cargo, whether it be crops or, or maybe livestock


on the farm itself.  This is an over the road trailer that's


used to transport horses for horse shows and other


equestrian events.  It's not in the nature of simply being a


farm trailer and I think that fact is recognized by the fact


that they insured it for collision coverage.


If, if you just got a, a farm trailer, you know,


something you're towing around your farm to haul crops


around or, or maybe cattle around or something, you don't


need collision coverage on that.  You need collision


coverage cause you're on the road potentially encountering


other vehicles that are gonna cause a collision and,


therefore, need that coverage for the vehicle.


So, the fact that it's insured for collision coverage,


in and of itself, shows that it is an over the road type


trailer clearly within the definitional provision of --


definition of, of 38-77-30 dash -- Subsection 9 for motor
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vehicle.


Thank you.


MR. NORRIS:  And let me just make one more point.


The policy says what the policy says and there's no


dispute about that and the plaintiff has admitted the


genuineness and authenticity of the policy.


This is one policy which provided coverage on a total


of six vehicles.  Four of the vehicles, which were


self-propelled vehicles, had liability coverage.  Two of the


vehicles, the camper and the horse trailer, did not have


liability coverage, did not have UM coverage, did not have


UIM coverage.  They only had property coverage.


Now, I can understand why you may want to insure a


camper just sitting it in your driveway or a horse trailer


sitting out in a field for property coverage because it is


entirely conceivable that you could have a hurricane that


might -- a tree might fall on it or who knows.  You might


have a wildfire that, that might damage it.  What those


vehicles do need to be insured for is the policy -- the


possibility of damage outside the context of an automobile


accident.


So, it, it certainly makes sense you'd want to insure


those vehicles for property damage.  But how you would need


liability coverage -- remember, liability coverage is you,


the insured, do something wrong.
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Okay.  I don't know how pulling a horse trailer or a


camper behind a self-propelled vehicle, I don't know how


that's gonna be the cause of an accident.  I don't know how


you -- how do you negligently operate a non self-propelled


vehicle?  


It -- the thing is it doesn't make sense and that's the


problem here with the plaintiff's argument is, is, is it


just, when you distill it to its essence, it does not make


sense.  So, you know, the policy says what the policy says.


There's no dispute about that.


MR. UTSEY:  I had more than one case, Your Honor, where


people have improperly connected a trailer to a vehicle and


the two have separated in movement and the trailer has


careened off and caused damage to a person or an -- another


vehicle and that will be a basis for a liability claim


against the owner of the trailer or the operator of the


vehicle that was attached to the trailer.  So, it, it --


there are some areas where liability coverage is triggered.


They're also instances, and I just litigated a case in


the Fourth Circuit involving questions like this, where you


park a trailer.  So you park it on a hill and you don't


adequately chock the wheels or otherwise stabilize it and it


rolls down the hill and causes damage.  That's another basis


for liability.


So, they're -- there are frequently scenarios where
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trailers can cause liability though.


MR. NORRIS:  That would not be an automobile accident.


But -- you know, if a trailer -- you know, the brake fails


and it's parked on a hill and it falls down, I don't, I


don't think that's a -- that's an automobile accident but I


don't know what else to say.  I think Mr. Utsey and I have


both stated our---


THE COURT:  I think you have too.


MR. NORRIS:  ---positions.


MR. UTSEY:  Well, I agree.


THE COURT:  I think you have.  


It's an interesting, it's an interesting -- you know,


I, I see both sides.  So -- and I -- I'm -- thank you for


your arguments on both sides.


It's an interesting question of interpretation and I


look forward to reading your memos that you wrote and


hopefully get a -- hope to get a, a decision one way or the


other so that you can move on to the next level sooner


rather than later.


All right.  If I need anything else from your offices


I'll certainly let you know and thank y'all very much.


MR. UTSEY:  Yes, Your Honor.  To be clear, I didn't


submit a memorandum but we did, in our motion, sort of---


THE COURT:  That's fine, yeah.  


MR. UTSEY:  ---(indiscernible). 
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THE COURT:  And that's fine.  Yeah, that's---


MR. UTSEY:  And I'm happy to submit anything else the


Court would like if you---


THE COURT:  Yeah, if we need it we'll let you know.


But I, I think that will be sufficient.


MR. UTSEY:  Thank you.


THE COURT:  All right.  Y'all take care.


MR. NORRIS:  Thank you, Judge McCoy.


THE COURT:  Good to see y'all.


MR. NORRIS:  Thank you.


THE COURT:  Absolutely.


MR. UTSEY:  Thank you.
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