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Ross A. Appel 


Direct: (843) 937-9798 
Fax: (843) 937-0706 
ross@mklawsc.com 


 
 
 
 


 
January 30, 2024 


 
VIA E-MAIL 
The Honorable Jenny Abbott Kitchings  
Clerk, South Carolina Court of Appeals  
1220 Senate Street  
Columbia, SC 29201  
ctappfilings@sccourts.org 
 


Re:   Notice of Appeal – Pacaso, Inc. et al., v. Town of Sullivans Island, South         
Carolina, et al., (Case No.: 2022-CP-10-01493) 


 
Dear Ms. Kitchings:  


 
Please find enclosed for filing, on behalf of Appellants Pacaso, Inc. and 2 SC Lighthouse, 


LLC (“Appellants”), the following documents:  
 


1. Appellants’ Notice of Appeal (with the appealed orders attached thereto); and 
2. The Proof of Service of the Notice of Appeal. 
 
The other parties to this appeal are being served with the Notice of Appeal and attachments 


thereto via e-mail to their counsel of record.  A check for the filing fee of $250.00 is being mailed 
to the Court under separate cover.  


 
With kind regards, 


  MCCULLOUGH ▪ KHAN ▪ APPEL 
 


        
     
 
        Ross A. Appel 
RAA/eml 
Cc (via email): G. Trenholm Walker (Walker@WGLFIRM.com)  


John P. Linton, Jr. (Linton@WGLFIRM.com) 
James W. Clement (Clement@WGLFIRM.com) 
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THE STATE OF SOUTH CAROLINA 
IN THE COURT OF APPEALS 
___________________________ 


 
Appeal from Charleston County 


Court of Common Pleas 
Honorable Bentley Price 


___________________________ 
 


Trial Court Case No. 2022-CP-10-01493 
___________________________ 


 
Pacaso, Inc. and 2 SC Lighthouse, LLC,            
 


Appellants, 
 
vs. 
 
Town of Sullivan’s Island, South Carolina;  
Town of Sullivan’s Island Board of Zoning Appeals;  
and Charles Drayton, in his official capacity as Zoning Administrator; 
 


Respondents. 
 


 ______________________________________________ 
 


NOTICE OF APPEAL 
______________________________________________ 


 
 
McCULLOUGH ▪ KHAN ▪ APPEL 


     
s/Ross A. Appel 
Ross A. Appel, Esq. (SC Bar #79149) 
2036 eWall Street 
Mount Pleasant, SC 29464 
(843) 937-0400 
(843) 937-0706 (fax) 
ross@mklawsc.com 


 
ATTORNEY FOR THE APPELLANTS 
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Other Counsel of Record: 
 


G. Trenholm Walker (SC Bar ID# 5777)  
Walker@WGLFIRM.com 
John P. Linton, Jr. (SC Bar ID# 79130)  
Linton@WGLFIRM.com 
James W. Clement (SC Bar ID# 102467)  
Clement@WGLFIRM.com 
WALKER GRESSETTE & LINTON, LLC  
Mail:  P.O. Drawer 22167,  
Charleston, SC 29413  
Office:  66 Hasell Street,  
Charleston, SC 29401  
Phone: (843) 727-2200  
 
ATTORNEYS FOR THE RESPONDENTS 
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Appellants Pacaso, Inc. and 2 SC Lighthouse, LLC (“Appellants”) hereby appeal the 


following orders of the Honorable Bentley D. Price, Circuit Court Judge, Charleston County: 


• Order Affirming the Decision of the BZA and Dismissing the Petition for Appeal, 


filed December 6, 2023; and  


• Order Denying Appellants’ Motion to Reconsider, filed January 17, 2024.   


Appellants received written notice of entry of the most recent order on January 17, 2024, 


via the South Carolina Judicial Department’s E-Filing System’s NEF Transmission. This Notice 


of Appeal is being filed and served within thirty (30) days of said receipt of order. 


Copies of the appealed orders are attached hereto and incorporated herein by reference. 


 
       Respectfully submitted, 
 


McCULLOUGH ▪ KHAN ▪ APPEL 
     


s/Ross A. Appel 
Ross A. Appel, Esq. (SC Bar #79149) 
2036 eWall Street 
Mount Pleasant, SC 29464 
(843) 937-0400 
(843) 937-0706 (fax) 
ross@mklawsc.com 


 
ATTORNEY FOR THE APPELLANTS 
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STATE OF SOUTH CAROLINA ) 


) 


IN THE COURT OF COMMON PLEAS 


FOR THE NINTH JUDICIAL CIRCUIT 


COUNTY OF CHARLESTON ) 


) 


 


Pacaso, Inc. and 2 SC Lighthouse, LLC, ) 


) 


CASE NO.: 2023-CP-10-01493 


Appellants, ) 


) 


 


ORDER 


AFFIRMING THE DECISION 


OF THE BZA AND DISMISSING THE 


PETITION FOR APPEAL 


 


Versus ) 


) 


Town of Sullivan’s Island, South Carolina; 


Town of Sullivan’s Board of Zoning Appeals; 


and Charles Drayton, in his official capacity as 


Zoning Administrator;  


) 


) 


) 


) 


) 


Respondents. ) 


) 


 


On November 16, 2023, the Court heard oral argument on the Appellants’ Petition for 


Appeal and Motion to Supplement the Record on Appeal (hereinafter, the “Motion”). Appellant 


Pacaso, Inc. is a member of Appellant 2 SC Lighthouse, LLC that owns a residence located at 


3115 Ion Ave, Sullivan’s Island, SC 29482 (the “Property”). The Appellants initiated this action 


under S.C. Code § 6-29-820 to appeal the final decision of the Town of Sullivan’s Island Board 


of Zoning Appeals (the “BZA”) regarding the use of the Property.  In its decision the BZA 


affirmed a determination by the town’s Zoning Administrator finding that the Property was being 


operated as a Vacation Rental in violation of the town’s ordinances. After fully considering the 


parties’ oral arguments, respective filings including their briefs, and the applicable law, the Court 


affirms the decision of the BZA.   


On appeal of a final decision of a local government’s board of zoning appeals, this 


Court’s role is to determine whether the decision of the BZA was correct as a matter of law. S.C. 


Code § 6-29-840(A); see also Austin v. Bd. of Zoning Appeals, 362 S.C. 29, 33, 606 S.E.2d 209, 
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211 (Ct. App. 2004). The Court must treat the BZA’s findings of fact “in the same manner as a 


finding of fact by a jury, and the court may not take additional evidence.” S.C. Code § 6-29-


840(A); see also Austin v. Bd. of Zoning Appeals, 362 S.C. 29, 33, 606 S.E.2d 209, 211 (Ct. 


App. 2004). The factual findings of the BZA must be affirmed, if they are supported by any 


evidence and “not influenced by an error of law.” Fairfield Ocean Ridge, Inc. v. Edisto Beach, 


294 S.C. 475, 479-80,366 S.E.2d 15, 18 (Ct. App. 1988). The Court must also “refrain from 


substituting its judgment for that of the reviewing body, even if it disagrees with the decision.” 


Austin, 362 S.C. at 33, 606 S.E.2d at 211 (quoting Restaurant Row Assocs. v. Horry County, 335 


S.C. 209, 216, 516 S.E.2d 442, 446 (1999)). “[A] decision of [the BZA] will be overturned if it is 


arbitrary, capricious, has no reasonable relation to a lawful purpose, or if the board has abused its 


discretion.” Id.;  see also Heilker v. Zoning Board of Appeals for the City of Beaufort, 346 S.C. 


401,412, 552 S.E.2d 42, 48 (Ct. App. 2001) (“In zoning matters, this [c]ourt is obligated to apply 


the extremely narrow standard of review . . . . The local zoning boards, and not the courts, are the 


primary entities responsible for the planning and development of our communities.”).  


At its meeting on February 9, 2023, when it heard the Appellants’ appeal of the 


administrative decision of the Zoning Administrator, the Appellants recognized that “[t]his case 


all comes down to the definition of vacation rental and whether what we’re doing at the property 


fits into that definition.” (TOSI – PACASO 0216: l. 4-6). That key term, “Vacation Rental,” is 


defined in Section 21-203 of the Town’s Zoning Ordinance to mean: 


The commercial use of a Principal Building(s) that is: (1) rented, leased, assigned 


for tenancies; or (2) made available for use, occupancy, possession, sleeping 


accommodations, or lodging for one or more persons in return for valuable 


consideration for any period of less than twenty-eight (28) continuous days 


duration. 
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3 


 The Court finds that ample evidence in the record on appeal supports the BZA’s factual 


determination that the use of the Property under the Pacaso program fits into the above definition 


of Vacation Rental. See, e.g., Respondents Br. in Opp’n to Appellants’ Pet. for Appeal, filed  


Nov. 14, 2023, at 1-7, 8-10 (and the citations to the record therein). Moreover, the Court notes 


the BZA made a finding that the use of the Property in accordance with Pacaso’s program 


violates the regulations set forth in Section 21-19 A of the Zoning Ordinance, which apply to the 


RS-Single Family District. The BZA also made the factual determination that such use violates 


the express prohibitions against Vacation Rentals found in Section 21-20 D and Article XIII 


(including Section 21-117) of the Zoning Ordinance. These provisions of the Zoning Ordinance 


regulate the use, not ownership, of property, and the BZA’s factual determinations that they were 


violated is neither arbitrary, capricious, nor an abuse discretion. Nor is that determination 


incorrect as a matter of law. Rather, the factual determinations underlying the BZA’s decision are 


supported by evidence in the record, and the BZA’s application of the ordinances is reasonably 


related to a lawful purpose.    


 The Court has considered all the arguments that Appellants presented in their Petition, 


their Memorandum in Support, and their oral argument. The Court’s failure to expressly address 


a particular argument does not mean it was not considered. Rather, the Court did not consider it 


persuasive. The Court’s decision herein rules on all the grounds that Appellants presented and 


argued and denies the appeal based on those grounds as well. 
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4 


 Considering the foregoing, IT IS ORDERED that the decision of the BZA is 


AFFIRMED; the Appellants’ Motion to Supplement the Record is DENIED AS MOOT; and 


the Appellants’ Petition for Appeal is hereby DENIED and DISMISSED.1 


[SIGNATURE PAGE FOLLOWS] 


                                            
1 The Court declines to consider information not included in the record on appeal, as 


supplemented, because it was not before the BZA, and the Circuit Court is forbidden from taking 


additional evidence. See S.C. Code § 6-29-840(A).  Even if it were to be considered, the Court 


finds that this additional information would not provide a basis for reversing the BZA’s final 


decision and would not change the Court’s decision on the appeal. 
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Charleston Common Pleas


Case Caption: Pacaso Inc , plaintiff, et al VS   Sullivans Island South Carolina Town
Of , defendant, et al


Case Number: 2023CP1001493


Type: Order/Dismissal


IT IS SO ORDERED!


/s Hon. Bentley D. Price, Circuit Judge 2766


Electronically signed on 2023-12-06 11:11:22     page 5 of 5
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STATE OF SOUTH CAROLINA 


COUNTY OF CHARLESTON 


IN THE COURT OF COMMON PLEAS 


 


NINTH JUDICIAL CIRCUIT 


 


CASE NO.: 2022-CP-10-01493 


Pacaso, Inc. and 2 SC Lighthouse, LLC, 


Appellants, 


vs. 


 


Town of Sullivan’s Island, South Carolina;  


Town of Sullivan’s Island Board of Zoning 


Appeals; and Charles Drayton, in his official 


capacity as Zoning Administrator, 


 


Respondents.  


 


 


ORDER DENYING APPELLANTS’ 


MOTION TO RECONSIDER 
 


 


The Appellants filed a Motion for Reconsideration on December 15, 2023, pursuant to Rule 


59(e), SCRCP, asking this Court to reconsider the Court’s Order, issued December 6, 2023, which 


affirmed the decision of the Board of Zoning Appeals (“BZA”) and dismissed the Petition for 


Appeal. 


STANDARD OF REVIEW 


Motions for reconsideration will not be granted absent “highly unusual circumstances.” 


U.S. ex rel. Becker v. Washington Savanah River Co., 305 F.3d 284, 290 (4th Cir. 2002) (stating 


that simple disagreements with the court’s ruling will not support Rule 59(e) relief).1 Courts have 


recognized three circumstances in which a court should grant a Rule 59(e) motion: (1) to 


accommodate an intervening change in controlling law; (2) to account for new evidence not 


available at trial; or (3) to correct a clear error of law or prevent manifest injustice.” Hutchinston 


v. Staton, 994 F.2d 1076, 1081 (4th Cir. 1993).  Importantly, a motion for reconsideration is not a 


vehicle to re-litigate previously raised issues or “to raise argument or present evidence that could 


                                                 
1 Rule 59 is substantially the same as the Federal Rule. See Elam v. S.C. Dep’t of Transp., 361 S.C. 9, 21, 602 S.E. 


2d 772, 779 (2004) (“Rule 59(e) in the South Carolina and federal rules of civil procedure is practically identical.”). 
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have been presented prior to the entry of judgment.” Dash v. Mayweather, C/A No. 3:10-1036-


JFA, 2010 U.S. Dist. LEXIS 95277, *2 (D.S.C. Sept. 13, 2010) (quoting Exxon Shipping Co. v. 


Baker, 554 U.S. 471, n.5 (2008)).  In other words, “[a] party cannot use Rule 59(e) to present to 


the court an issue the party could have raised prior to judgment but did not.”  Stevens & Wilkinson 


of S.C., Inc. v. City of Columbia, 409 S.C. 563, 567, 762 S.E.2d 693, 695 (2014); Patterson v. 


Reid, 318 S.C. 183, 185, 456 S.E.2d 436, 437 (Ct. App. 1995).  Nor does “[a] party’s mere 


disagreement with the court’s ruling . . . warrant a Rule 59(e) motion.” In re Pella Corp. Architect 


& Designer Series Windows Mktg., Sales Practices & Prods. Liab. Litig., 269 F.Supp. 3d 685, 691 


(D.S.C. 2017); see also Lyons v. Fid. Nat’l Title Ins. Co., 415 S.C. 115, 135, 781 S.E.2d 126, 137 


(Ct. App. 2015). 


 After consideration of the issues raised in Appellants’ Motion, the Court hereby DENIES 


Appellants’ Motion for Reconsideration.  


AND IT IS SO ORDERED. 


 


ELECTRONIC SIGNATURE PAGE TO FOLLOW 
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Charleston Common Pleas


Case Caption: Pacaso Inc , plaintiff, et al VS   Sullivans Island South Carolina Town
Of , defendant, et al


Case Number: 2023CP1001493


Type: Order/Other


IT IS SO ORDERED!


/s Hon. Bentley D. Price, Circuit Judge 2766


Electronically signed on 2024-01-17 14:50:42     page 3 of 3
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THE STATE OF SOUTH CAROLINA 
IN THE COURT OF APPEALS 
___________________________ 


 
Appeal from Charleston County 


Court of Common Pleas 
Honorable Bentley Price 


___________________________ 
 


Trial Court Case No. 2022-CP-10-01493 
___________________________ 


 
Pacaso, Inc. and 2 SC Lighthouse, LLC,            
 


Appellants, 
 
vs. 
 
Town of Sullivan’s Island, South Carolina;  
Town of Sullivan’s Island Board of Zoning Appeals;  
and Charles Drayton, in his official capacity as Zoning Administrator; 
 


Respondents. 
 
 


______________________________________________ 
 


PROOF OF SERVICE 
______________________________________________ 


 
I certify that I have served Appellants’ Notice of Appeal on all parties to this matter via 


email (see attached email) to their respective counsel of record, on January 30, 2024, containing 


the above-referenced document as an attachment in .pdf, sent to the addresses shown below.  


Additionally, all parties to this matter have been served with the Notice of Appeal via the South 


Carolina Judicial Department’s E-Filing System’s NEF transmission that was sent following 


Appellants’ Notice of Appeal being e-filed with the lower court on January 30, 2024 
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G. Trenholm Walker (SC Bar ID# 5777) 
Walker@WGLFIRM.com 


John P. Linton, Jr. (SC Bar ID# 79130) 
Linton@WGLFIRM.com 


James W. Clement (SC Bar ID# 102467) 
Clement@WGLFIRM.com 


WALKER GRESSETTE & LINTON, LLC 
Mail:  P.O. Drawer 22167, 


Charleston, SC 29413 
Office:  66 Hasell Street, 


Charleston, SC 29401 
Phone: (843) 727-2200 


 
ATTORNEYS FOR THE RESPONDENTS 


 


 


      


    ___________________________ 
    Elizabeth M. Lademan,  
    Paralegal 
  


                                                                          
 
January 30, 2024 
Mount Pleasant, South Carolina 
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Liz Lademan


From: Liz Lademan
Sent: Tuesday, January 30, 2024 11:14 AM
To: John P. Linton, Jr.; Trenholm Walker; James W. Clement
Cc: Nancy Jane Dennis; Ross Appel
Subject: Pacaso v. Town of Sullivans Island; Case No.: 2023-CP-10-01493 
Attachments: 20240130 Notice of Appeal - COA.pdf


Good Morning, 
 
AƩached for service please find our NoƟce of Appeal (and copies of the Appealed Orders aƩached thereto) in the 
above-referenced maƩer. 
 
Thank you, 
Liz 







****** IMPORTANT NOTICE - READ THIS INFORMATION *****


NOTICE OF ELECTRONIC FILING [NEF]


A filing has been submitted to the court RE:  2023CP1001493


Official File Stamp: 01-30-2024 10:49:07 AM


Court: CIRCUIT COURT


Common Pleas


Charleston


Case Caption:
Pacaso Inc , plaintiff, et al VS Sullivans Island
South Carolina Town Of , defendant, et al


Document(s) Submitted: Appeal/Notice of Appeal to Court of Appeals


    -  Exhibit/Filing of Exhibits


    -  Exhibit/Filing of Exhibits


Filed by or on behalf of: Ross A. Appel


This notice was automatically generated by the Court's auto-notification system.


The following people were served electronically:


James Whittington Clement for Sullivans Island
South Carolina Town Of et al


John Phillips Linton, Jr. for Sullivans Island South
Carolina Town Of et al


George Trenholm Walker for Sullivans Island
South Carolina Town Of et al


Ross A. Appel for Pacaso Inc et al


The following people have not been served electronically by the Court. Therefore, they must
be served by traditional means:
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