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Dear Clerk:

On behalf of Howell V. Bellamy, III, attorney for Appellant, attached for electronic filing is a Notice of
Appeal with two (2) attachments, Proof of Service, and cover letter addressed to Attorney for
Respondents.

Please contact me if you have any questions or need additional information.

Sincerely,

~Tina

Tina Bashline, Paralegal
Bellamy, Rutenberg, Copeland, Epps, Gravely & Bowers, P.A.
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM HORRY COUNTY
Court of Common Pleas

Honorable William H. Seals, Jr., Circuit Court Judge

Case No. 2023-CP-26-00053

PaINt DESIGN, LLC, ..ottt e e e neee s Appellant,
V.

Westgate Myrtle Beach, LLC a/k/a Westgate Resorts, Ltd.
and RNR Construction, LLC, ........ccuiiiiiiiiiieeiiee e Respondents.

NOTICE OF APPEAL

YOU WILL PLESE TAKE NOTICE THAT the Appellant, Paint Design, LLC, hereby
appeals the following Orders of the Circuit Court:

1. Order dated January 3, 2024, on Defendant Paint Design, LLC’s Motion to Reconsider
electronically filed on August 24, 2023; and

2. Order dated September 27, 2023, on Defendant Paint Design, LLC’s Motion to Amend Its
Complaint electronically filed on May 22, 2023.

BELLAMY, RUTENBERG, COPELAND, EPPS,
GRAVELY & BOWERS, P.A.

/s/ Howell V. Bellamy, 111

Howell V. Bellamy, 11, (SC Bar # 66575)
hbellamyiii@bellamylaw.com

P.O. Box 357

Myrtle Beach, SC 29578

843-448-2400

Attorney for Appellant
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Other Counsel of Record:

Don R. Terry, Esq.

150 Milestone Way, Ste. C
Greenville SC 29615
864-520-4847
dterry@wtbconstructionlaw.com

Attorneys for Respondents Westgate Myrtle Beach, LLC a/k/a Westgate Resorts, Ltd. and RNR
Construction, LLC

Myrtle Beach, South Carolina

January 30, 2024

Page 2 of 2



mailto:dterry@wtbconstructionlaw.com




STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY
CIVIL ACTION NO.: 2023-CP-26-00053

Paint Design, LLC,

Plaintiff, ORDER DENYING PLAINTIFF PAINT
VS. DESIGN, LLC’S NOTICE OF MOTION
AND MOTION TO AMEND ITS
AMENDED COMPLAINT
Westgate Myrtle Beach, LLC a/k/a Westgate
Resorts, Ltd.; and RNR Construction, LLC,

Defendants.

THIS CAUSE having come before the Court on August 14, 2023, before the
undersigned Honorable Judge for the Fifteenth Judicial Circuit, upon Plaintiff Paint Design,
LLC’s (“Plaintiff”) Notice of Motion and Motion to Amend its Amended Complaint, Plaintiff’s
Motion is hereby DENIED.

l. PROCEDURE HISTORY AND FACTS ALLEGED BY PLAINTIFF

On January 5, 2023, Plaintiff filed a Verified Complaint in this civil action. On February
1, 2023, Defendant Westgate Myrtle Beach, LLC (Westgate”) filed a Motion to Dismiss. On
March 3, 2023, Plaintiff filed an Amended Verified Complaint. The pertinent allegations of
Plaintiff’s Amended Verified Complaint are as follows. On or about October 25, 2021, Westgate
entered into a general contractor’s agreement with Defendant RNR Construction, LLC (“RNR”)
for the purpose of hiring RNR to furnish labor, materials, equipment and/or other services for the

Hotel 2" Floor Room Conversion project (“Project”). Amended Verified Complaint at 1 6. On or

about October 22, 2021, RNR entered into a subcontract agreement (“Subcontract”) with the
Plaintiff. Id. at 7. A true and accurate copy of the subcontract agreement is attached hereto as

Exhibit A and incorporated herein by reference. Id. Between the dates of January 18, 2022
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through May 7, 2022, the Plaintiff furnished equipment, services labor and/or materials which
were actually used on the Project. See Id. at §10. On July 8, 2022, Plaintiff filed a mechanic’s
lien on Westgate’s property. See Id. at 1 14. On January 4, 2023, Plaintiff filed a Lis Pendens
with this Court. See Id. at T 15.

In its Amended Verified Complaint, Plaintiff asserted, among other claims, quantum
meruit, unjust enrichment, and mechanic’s lien foreclosure causes of action against Westgate, as
well as a breach of contract cause of action against Defendant RNR Construction, LLC. See

Amended Verified Complaint. On March 29, 2023, Westgate filed a Motion to Dismiss all

Plaintiff’s claims against Westgate. See Motion to Dismiss. Westgate’s Motion to Dismiss was

heard by the Honorable William H. Seals Jr. on May 9, 2023. On May 10, 2023, this Court

issued an Order granting Westgate’s Motion to Dismiss. See Form 4 Order. On June 8, 2023,

this Court entered a more detailed Order granting Westgate’s Motion to Dismiss. Prior to
issuance of this Court’s Order granting Defendant Westgate’s Motion to Dismiss, on May 22,
2023, Plaintiff filed a Motion to Reconsider Pursuant to Rules 52 and 59 of the South Carolina
Rules of Civil Procedure. This Court denied Plaintiff’s Motion to Reconsider. On May 22, 2023,
Plaintiff also filed Plaintiff’s Notice of Motion and Motion to Amend its Amended Complaint
(“MFLTA”). In its MFLTA, Plaintiff sought to amend its complaint again to include a single
claim against Defendant Westgate on a quantum meruit/unjust enrichment theory. This Court
heard arguments on the MFLTA on August 14, 2023. On August 15, 2023, this Court issued a
Form 4 Order denying Plaintift’s MFLTA.

. STANDARD, ANALYSIS, AND CONCLUSIONS OF LAW

The standard that this Court must consider when determining whether to grant a motion

for leave to amend a complaint, is that amendment should be allowed “when justice so requires
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and does not prejudice any other party.” (emphasis added.) South Carolina Rules of Civil

Procedure, Rule 15. This Court concludes that justice does not require that Plaintiff be granted

leave to amend its Amended Complaint to include a quantum meruit cause of action against
Defendant Westgate.
In South Carolina, quantum meruit and unjust enrichment are the same claims. See Webb

v. First Federal Savings & Loan Ass’n of Anderson, 300 S.C. 507388 S.E.2d 823, 827 (Ct.App.

1989). When there exists a valid and enforceable written contract, a claim for unjust

enrichment/quantum meruit fails as a matter of law. See Johnston v Brown, 292 S.C. 478, 357

S.E.2d 450 (1987). See also Gantt v. Morgan, 199 S.C. 138, 18 S.E.2d 672 (1942). Despite the

fact that a claim for unjust enrichment/quantum meruit fails where there exists a valid and
enforceable contract, some courts have allowed unjust enrichment/quantum meruit claims to
continue if plead in the alternative to a claim for breach of contract.

Rule 8 of the South Carolina Rules of Civil Procedure states in pertinent part, “[r]elief in

the alternative or of several different types may be demanded.” SCRCP, Rule 8. Pleading a claim

for quantum meruit relief in the alternative to a breach of contract claim requires more than simply
using the words “in the alternative.” Several cases have allowed breach of contract and quantum

meruit as alternative claims. For example, in Harmon & Bore, Inc. v Jenkins, the court held that

the Plaintiff need not elect between a remedy under quantum meruit or express contract because
“[t]he two actions are included[,] because of an obvious uncertainty...as to which cause of action
Harmon would be able to prove or recover on” and further stating that, “[t]he plaintiff may be
required to elect between causes of action prior to trial if the complaint states distinct causes which
are so inherently repugnant that the assertion of one necessarily constitutes an election and

precludes an assertion of the other. See Harmon & Bore, Inc. v Jenkins, 282 S.C. 189, 198, 318
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S.E.2d 371, 376 (Ct. App. 1984) (internal citations omitted) (emphasis added).

Similarly, in H.G. Hall Const. Co. v. J.LE.P. Enterprises, the court held that, “in cases where

the complaint states different causes of action, but only one recovery is sought, and the causes are
so stated because of an uncertainty as to which the evidence may establish or on which it may

appear that plaintiff is entitled to recover, no election is required.” H.G. Hall Const. Co. v. J.E.P.

Enterprises, 283 S.C. 196, 321 S.E.2d 267 (Ct. App. 1984). The Court of Appeals in both Hall

and Harmon, make clear that alternative claims are allowed when there is “uncertainty as to which
[remedy] the evidence may establish[,]” and that where one claim is repugnant to the existence of
an alternative claim, facts must be plead showing there is an “uncertainty as to which cause of
action [Plaintiff] would be able to prove or recover on..”

Through its Motion, Memorandum of Law and at the hearing, Plaintiff argued that South
Carolina law requires the court to grant its Motion because Defendant Westgate would not be
prejudiced, and that courts allow pleading quantum meruit claims to breach of contract claims in
the alternative. Plaintiff also argued that its breach of contract cause of action is related to a contract
with Defendant RNR, not with Defendant Westgate, therefore seeking a remedy in quantum meruit
against Defendant Westgate is permissible.

On the other hand, Defendant Westgate, through its Memorandum of Law and at the
hearing, argued that it would be prejudiced, and that justice does not require that Plaintiff’s Motion
be granted because Plaintiff cannot plead an unjust enrichment/quantum meruit claim in the
alternative because the claim is repugnant to Plaintiff’s breach of contract claim, and allowing the
amendment is futile.

The cases allowing unjust enrichment/quantum meruit causes of action to proceed in the

alternative to a breach of contract cause of action are distinguishable from the present case. In
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support of Plaintiff’s argument that courts allow quantum meruit claims to proceed in the

alternative to breach of contract claims, Plaintiff cites Williams Carpet Contractors, Inc. v. Skelly,

400 S.C. 320, 734 S.E.2d 177 177 (Ct. App. 2012). In Williams Carpet, Plaintiff plead breach of

contract and quantum meruit, but Plaintiff dismissed its breach of contract cause of action after

jury selection. 1d. This Court finds that Williams Carpet is both instructive and distinguishable

from the present case. The Court of Appeals noted in Williams Carpet that “"[i]f the tasks the

plaintiff is seeking compensation for under a quantum meruit theory are encompassed within
the terms of an express contract which has not been abandoned or rescinded, the plaintiff
may not recover under quantum meruit." 1d. In this case, Plaintiff is seeking the same recovery
under its breach of contract cause of action as it attempts to seek under a quantum meruit cause of
action against Westgate. Therefore, Plaintiff clearly asserts that it is seeking compensation under
a quantum meruit theory that is encompassed within the terms of an express contract which has
not been abandoned or rescinded. As a result, the law is clear that Plaintiff cannot recover in
quantum meruit.

Willams’ Carpet is distinguishable from the present case because,

Williams Carpet abandoned its breach of contract claim without any objection from Skelly

and instead proceeded only under the quantum meruit theory. The jury never

considered whether Skelly and Williams Carpet formed a contract. Because a finding was

never made on whether there was an express contract, Williams Carpet could pursue

recovery under quantum meruit. Id.

In this case, Plaintiff has not abandoned its breach of contract claim, and Defendant
Westgate has repeatedly raised the existence of an express contract as a defense to a quantum
meruit claim. Additionally, Plaintiff, in its Verified Amended Complaint, swore to the existence

of a written contract, and swore that a true and accurate copy of the written contract is attached to

the Verified Amended Complaint as an exhibit. A written contract between Plaintiff and
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Defendant RNR is attached to the Verified Amended Complaint. Defendant RNR, the party
against which the existence of the written contract is plead, has failed to file a responsive pleading,
and by default has admitted to the allegations of Plaintiff’s Verified Amended Complaint. Plaintiff
is bound by the sworn allegations included in its Verified Amended Complaint, including its sworn
allegation of the existence of a written contract. On the other hand, Plaintiff has not alleged any
facts showing, or from which this Court could infer, that the existence of an express written
contract is in question. When there exists a valid and enforceable written contract, a claim for

unjust enrichment/quantum meruit fails as a matter of law. See Johnston v Brown, 292 S.C. 478,

357 S.E.2d 450 (1987). See also Gantt v. Morgan, 199 S.C. 138, 18 S.E.2d 672 (1942). Therefore,

there is no uncertainty in this case that Plaintiff and Defendant RNR entered into an express written
contract relating to the work Plaintiff performed on the Project, under which Plaintiff has a remedy.
As a result, the law is clear that Plaintiff cannot assert an alternative claim in unjust
enrichment/quantum meruit, because the existence of an express contract is repugnant to an unjust
enrichment/quantum meruit cause of action.

Because an unjust enrichment/quantum meruit cause of action would fail as a matter of
law, justice does not require the court to allow Plaintiff to amend its complaint to add an unjust
enrichment/quantum meruit cause of action, because doing so would be futile. Therefore, for the
reasons stated above, Plaintiff’s Notice of Motion and Motion to Amended its Amended
Complaint is hereby DENIED.

THEREFORE, having reviewed the Verified Complaint, Amended Verified Complaint,
and the parties” Memorandum in Support and in Opposition to Plaintiff’s Notice of Motion and

Motion to Amend its Amended Complaint, as well as other filings in this case, and having heard
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the arguments of counsel, Plaintiff’s Notice of Motion and Motion to Amend its Amended

Complaint is hereby DENIED.

The Honorable William H. Seals Jr.
Presiding Judge for the Fifteenth Judicial Circuit
, 2023
Horry County, South Carolina
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Case Caption:

Case Number:

Type:

Horry Common Pleas

Paint Design LLC VS Westgate Myrtle Beach LLC , defendant, et a
2023CP2600053

Order/Other

IT ISSO ORDERED

<« The Honorable William H. Seals Jr. #2157

Electronically signed on 2023-09-26 13:36:51 page 8 of 8
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Horry

IN THE COURT OF COMMON PLEAS CASE NO. 2023CP2600053
Paint Design LLC Westgate Myrtle Beach LLC et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[]  ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); |:| Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_| Rule 40(j), SCRCP;[_] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ ] other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; [_] Reversed; [ ] Remanded;

10

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) @ Statement of Judgment
by the Court:

After very careful and deliberate consideration, Judge Seals is hereby denying the
Paint Design LLC’s Motion to Reconsider that was filed on October 5, 2023.

ORDER INFORMATION
This order [ ] ends [0] does not end the case. [ ] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 01/03/2024 .

RNR Construction LLC

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Case Caption:

Case Number:

Type:

Horry Common Pleas

Paint Design LLC VS Westgate Myrtle Beach LLC , defendant, et a
2023CP2600053

Order/Electronic Form 4

IT ISSO ORDERED

<« The Honorable William H. Seals Jr. #2157

Electronically signed on 2024-01-03 13:18:39 page 3 of 3
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM HORRY COUNTY
Court of Common Pleas

Honorable William H. Seals, Jr., Circuit Court Judge

Case No. 2023-CP-26-00053

PaINt DESIGN, LLC, .. ittt e neee s Appellant,
V.

Westgate Myrtle Beach, LLC a/k/a Westgate Resorts, Ltd.
and RNR Construction, LLC, ........ccuiiiiiieiiiie e Respondents.

PROOF OF SERVICE

I certify that | have served the Notice of Appeal on Respondents Westgate Myrtle Beach,
LLC a/k/a Westgate Resorts, Ltd. and RNR Construction, LLC, by depositing a copy of it in the
United States mail, postage prepaid, Certified Mail, Return Receipt Requested, on January 30,
2024, addressed to their attorney of record, Don R. Terry of Windle Terry Bimbo, 150 Milestone
Way, Suite C, Greenville, South Carolina 29615.

BELLAMY, RUTENBERG, COPELAND, EPPS,
GRAVELY & BOWERS, P.A.

[s/ Howell V. Bellamy, 111

Howell V. Bellamy, 11, (SC Bar # 66575)
hbellamyiii@bellamylaw.com

P.O. Box 357

Myrtle Beach, SC 29578

843-448-2400

Attorney for Appellant
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HOWELL V. BELLAMY, JR.
EDWARD B. BOWERS, JR.*

M. EDWIN HINDS, JR.

DAVID B. MILLER"

C. WINFIELD JOHNSON, I11
DOUGLAS M. ZAYICEK
MARTIN C. DAWSEY *

ROBERT S. SHELTON*
HOWELL V. BELLAMY, 111
GEORGE W. REDMAN, III * ** *+*
BENJAMIN A. BAROODY * #% *+

* LLM TAXATION

*% LICENSED IN SC & NC

* CERTIFIED MEDIATOR

** CERTIFIED ARBITRATOR

PHILLIP H. ALBERGOTTI* **
HAYES K. STANTON * **
KARA J. KEITH **

HOLLY M. LUSK

LAUREN BREARLEY BENTON
JON CRAIG HOWELL, JR.
ZACHARY J, CROWL**

BRICE A. BERTSCHIN

ALLIE BARTH TILLER

RETIRED:
JOHN K. RUTENBERG (1939-2012)
JOHN E. COPELAND

L AW F I R M CLAUDE M. EPPS, JR.

DAVID R. GRAVELY

OFFICES IN MYRTLE BEACH & PAWLEYS ISLAND JILL F. GRIFFITH

BRADLEY D. KING
WWW.BELLAMYLAW.COM

1000 29™ AVENUE NORTH * P.O. BoX 357 * MYRTLE BEACH, SC 29578
TELEPHONE (843) 448-2400 * FACSIMILE (843) 448-3022

Writer’s Direct Dial: 843-282-5342
Email: tbashline@bellamylaw.com

January 30, 2024

VIA CERTIFIED MAIL - RETURN RECEIPT REQUESTED

Don R. Terry, Esq.
Windle Terry Bimbo

150 Milestone Way, Ste. C

Greenville SC 29615

Re:  Notice of Appeal
Paint Design, LLC v. Westgate Myrtle Beach, LLC a/k/a Westgate Resorts, Ltd.
And RNR Construction, LLC
Civil Case No. 2023-CP-26-00053

Dear Mr. Terry:

Enclosed please find a copy of the Notice of Appeal which was filed with the Court of

Appeals today.

/tlb
Enclosures

Sincerely,

BELLAMY, RUTENBERG, COPELAND,
EPPS, GRAVELY & BOWERS, P.A.

Tina L.; Bashline, Paralegal
to Howell V. Bellamy, III, Esquire






