STATE OF SOUTH CAROLINA
COUNTY OF COLLETON

The Retieat at Edisto Co-owners
Association, Inc. Gerald Bachelor, Lisa
Bachelor, James Currell, Rose Marie
Currell, Jervey McKelvey, Barry Smith,
Joseph Zuyus, and Emily Zuyus,

Plaintiffs,
Vs,

The Retreat at Edisto, LLC; W. Mark,
Steedley, individually ; Terry Hoff d/b/a
Tefry Hoff Construction; Handcrafted
Homes, LLC; G&S Supply Co., Georgia-
Pacific Building Products, LLC, Georgia-
Pacific Wood Products, LLC, General
PreCast Manufacturing Co., Inc.: Banks
Construction Company; Stroble Site
Services, LLC, Eugene H. Brislin, P.E.;

James J. Barlow, P.E.; Barlow Engineering,
P.C., PES Corporation; James Glenn; Wayne

Reeves; and Mike Miller

Defendants.

G & S Supply Co., Inc.

Third-Party Plaintiff,
vs:
James Pritchard d/b/a Low Coun&y

Exteriors and Edson A. Barros d/b/a
Sunshine Vinyl Siding,

Third-Party Defendants,

) IN THE COURT OF COMMON PLEAS
) CASE NO.: 2009-CP-15-469
)
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This matter comes before the Court on the Plaintiff Retreat at Edisto Co-Owners’

Association, Inc.’s (hereinafier “HOA™) cause of action for declaratory judgment pursuant to
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S.C. Code Ann, 15-53-10 et $eq., s amended, The HOA seeks the following declarations from
this Court:

(A) That Defendant W. Mark Steediey diid Defendant Retréat at Edisto, LLC, their
successors and/of assigns, have 1o legal propetty interest in the common elements of the
Regime, specifically including, but not limited to, that-3:724 acre paicel of property deséribed as
Exhibit A to the Mastér Deed of the Retreat at Edisto Horizontal Property Regime, recorded at
the Colleton County Ré‘gis;er of Deeds.at Book 924, Pagf: 138.

(B_) That Defendant W. Mark Steedley, Defendant Retreat at Edisto, LLC, their

successors and/or assigns, do Aot have any legal right to develop any portion of the 3.724

acre parcel of property described as Exhibit A to the Master Deed of the Retreai at Edisto

Hdgizomal Property Regi’me, recorded at the Colleton County Register of Deeds at Book 924,

Page 138, of to expand the Retreat at Edisto Horizontal Property Regime, or to control or

cause to be commenced any construction of structures on the Property.

The relevant pleading is HOA’S Fiﬁh Amended Complaint. Defendani W, Mark Steedley'
and Dg:‘fendaht Retreat at Edisto. LLC (hereinafter “Defendants™) served an Answer to the Fifth
A:ﬁégidgd Complaint and asserted a counterclaim asking this Court to declafe that Defendarits
maintain “rights to develop Phase 11 of the Retreat at Edisto s set forth in the Masteér Deéd and

Amendment thereto.” See Amended Answer and Counter Claims of The Rétreat at Edisto, LLC

and 'W: Mark :Stc;ed'le'y to the Plaintiffs” Fifth Amended Complaint, § 74. HQA replied to the

counter claim and asserted vﬁa_;iou_é_ afﬁ_n‘nati‘\_ze defenses, including the statute of frauds.
This matter was originally before the Honorable Carmen T. Muilen on cross motions
for summary judgment. Judge Mullen found for the HOA., Deferidants appedled thé order and

the, Court of Appeals reversed the ordet finding summary judgment to be inappropriate because

! Défendant W. Mark Siéedley only asserts an interest in this maiter by virtue of his membership in The Retreat at
2
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Deéfendants presented the “requisite Tséiht@ila‘ of evidence on the question of its intent;® See
Unpublishéd Opiriion No 2012-UP-358. The Couit held thaf thé interprefation and constriiction
of the inaster deed and amendment Was d question £or the finder of fact- A no«!‘isjlu,jry ‘hedring was
therefore held oh Apiil 29,2013 before the Honorablé Periy' M. Buckner. Appeating for HOA.

were W. H. Bundy, Jr., Esquire and M. Brent McDonald; Esquire dnd appearing for Défendants

was Daoviq Hallér, Esquire.

The. Court has carefully.¢onsidered the évidence presénted at the hearing and based upon
the evidence and the credibility of the witnesses, the Court finds as follows:

STANDARD OF REVIEW

“A decldratory judgmeni action is neither legal nor equitable,” and the determination is

made accqf_ding to the underlying issues. Auto Owners Insurance Company v. New‘man,, 385

S.C. 187, 191, 684 S.E.2d 541; 543 (2009).
The construction of a clear and unamibiguous deed is a question of law for the court,

Hamiond v. Lindsay, 277 S.C. 182, 184, 284 S.E.2d 581, 582 (1981); Huft .v. Foresiry

Comm', 358 $.C. 564, 568, 595 S.E.2d 846, 848 (Ci.App.200); see also Vause v. Mikeil, 290
§.C..65, 68, 348 S.E.2d 187, 189 (Ct.App.1986) (“The constriction of an unambiguous deed is a
questién of law, not factf’f)ﬂ. When a deed is reasonably suscepiible to more than one

im’érpretafibn it 1s ambfgubus, and the question of its construction is for the finder of fact. See

S.C. Dept. of Nat. Resouices v. Town of McClellanville; 345 S.C: 617, 550 S,E:2d 299 (2001).
“In construing a deed. the intention of the grantor must be ascertained and effectuated.

unless that intention contravenes some well scttlcd rule of law or public po,l,icy,"’ K & A

Acquisition Grp., LLC v. I$land Pointé, LLC, 383 S.C. 563, 682 S E.2d 252, 262 (2009) (internal
quotation marks omi:t‘ted). “In determining the grantor's intént, the deed must be construed as a
whole and effect given 1o every part if it can be done consisténtly With the law.” Id. “The

intention of the grantor must be found within the four comers of the-déed.” 1d.

3



FINDINGS OF FACT

(1 This i§'a ¢ase concerring a condominium regime located on 4 3,724 dcre parce) of
property on Edisto 1sland, South Carolina and commonly Kiiown as The Retreat at Edisio
Horizontal Propen§-z‘ Regime (the “Regime™). |

(2)  The Defendints argue that they have a right to develop a Phase II on the .3_-{7,24
acre parcel of property and continue to have such right inic the future. The HOA ‘argues that
even if the Defendants had 4 right to devélop Phase 11 in the past, the Defendants never exercised
any right 10 develdp Phase 11 and any legal ability (o exercise such right has how expired.

(3) Onor ?bout December 13, 2000, Defendants executed the Master Déed of the
Reiredt at Edisto Horizontal Propeity Regime (the “Master Deed”). The Master Deed w_éé

B recorded on January 11, 2001 at the Coliéton Coqmy’ Register of Deeds at Baok 924, Pagé 138.
&jm »@ The Master Deed oiiginaily contained languageé credting seven (7) Separate apartment buildings,
each containing four (4) units, to be locatéd on a 3.724 acre parcel of property.. At the time of
the ﬁljng of the Masier 'Deé,di the entire 3.724 acre parcel of property as well as the ather
pr’opéﬁ& described in Exhibit A of the Master Deed became “common elements™ in which each
of the twenty eighl (28) “apartments” :retained an: u;ndividgd ownership ?ig}}ts=2 Thcre is no
lzinguage i'n_; the Master Deed s‘tqti'ng that. the 3,724 acre parcel is divisiblg or Es',cpmpris;d of
moré than one legal lot.

(4) Sometime after the filing of the Master Deed, Defendants gn'c()udiered problems
with zoning and permitting of all séven (7) buildings by the Towsi of Edisto Beach, the United
States Army Corps of Engineers, and the South Carolina Department of Health and
Environmental Coritrol’s Office of Coastal Resource Management,

(5) The Defcndants were not able to develop the twenty-eight 28 units dnd seven (7)

> The words “common elements™ and ~apartments™ are térms of art and dre defined in the Master Deed as well as the
South Carolina Horizontal Property Act, codified at S.C. Code Ann. §§ 27-31-10 er seq.
4
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buildings proposed ifi the Mastef Déed. There was nd évidence preserited at the hiéating thai the
Défendanis wefé prarited approval of the permits necessary fo infiplémient Phase il

(6)  Ini fésponse to pérmitiing and zbning problems, ofi-6r about July 27, 2001 piior to
any sales of the units occurring, Defendanis filed the First Ameéndrieit to-the Mister Deed for
the Retreat at Edisto Horizontal Pi‘,o‘pé‘riy Regime '(th? “Amendme‘nt*’)’; The Aiﬁéqdriﬁnt_ is filed
at the Colleion County Register of Deeds at Book 945, Page 140. The Amendment reduced the
number of units frp'ni twenty eighl' (28) units (o iwelve (12) units.

(7)  Notwithstanding the reduction in the number of units, the Amendment reaffirmed
its submission of the entiré 3.724 acre parcel of property td the Regime that now consisted of
thiee (3) buildings, each with four (4) units and each of the units having an undivided interest in
the common elemeiits for the entire 3.724 acre-property.

) ﬁoWa’Tc_i Yates, Esq. testified for the HOA. He was qualified as an expert in real

estate law. Yates opined to 4 reasonable degree of certainty that the entire 3:724 acres was

submittéd to the Regime by the Master Deed and the Amendment and the Defendants did not

have any vestéd property rights in ihe 3.724 acre property atany time from July 27, 2001 up to
the time of the hearing in this matter. W. Mark Steedley testified that the De_fcgdanté‘ did not
have any fee interest in the 3.724 acres after the pﬁrbbérty was submitted to the Regime.

(9) The Amendment wént on to state that the Defendanits - could dévelop 2 sécond
phase, Phase 11, if certain actions and measure$ wére taken, these measures and actions were both
included in the Amendment and required by law, Yatés testified that these actions and measures
were tequired to be taken by the Defendants in order to vest any right to develop Phase 11
because a_ccordi'ng to the express language of the Amendment, Defendarits were under no
obligation to develop any portion of Phase II. See Amendment, 9 7. Yates testified o a
reasonable degree of certainty that becduse the Amendment did not vest any ptoperty rights in

Defendants, it was necessary. pur_suam to the language of the Amendment to have a subsequent

5
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filing that was réquired to vest 4 property tightin the Defendasts. Yates testified that itlé to

RN cg e enseey e s, N e L g peis . i e : . Rt
property must be vestéd Somewhere. ‘At the timé of the filing of the Amendment, the title 16 the

l

property was with the 12 upiis:

(10)

A subsequent filing never occurred, All property rights, ihé'féfcié; ¢ontiue to

bé vested in the, 12 tinit owners,

L) In. pertirent part, thie Amendment stated as fpllov&s;

“The Grantor hereby adds the following new Article XXXV to read as follows:

EXPANSION OF REGIME

The Town of Edisto Beach (hereinafter the “Town”) originally approved a
twenty-eight unit condominium project for the reéal property hereby submittéd fo
the Regime. Due to unforeseen Circumstances, the Town has granied final
approval for twelve (12) unils and the Grantor has agreed to the development of
 the project in stages or phases as defined herein. The Town has not granted
final approval for Phase 11 and Grantor is under no obligation to develop
Phase II of the Regime. ' '

Development Stages. The Grantor proposes o develop the real estate shown on
the site ‘plan marked Exhibit “(* to the Master Deed as a single regime by
constructing seven (7) buildings as depicted on Exhibit “B"* and “C” to the Master
Deed. Phase I is compromised of Buildings 6, 7 and 5 and Phase Il may
include a maximum of four (4) additional buildings containing (4)
apartments each, pending approval by the Town and the election of Grantor
to proceed with the development with all or a portion of Phase IL. '

Maximiim Number of Apartiments. The maximum number of apaitments in

Phase 11 shall be sixteen (16) Apartments. The plot plans and floor plans shall be
as depicted in Exhibits “B* and “D" to the Master Deed. All improvements in
Phase 11 shall be completed prior to submission to the Regime and shall be
used for residential purposes. '

Timetable. The Grantor, ils Sticcessors and assigns, or any person or entity
owning the right to develop and construct proposed Phase 11, Buildings 1,2,3 and
4 as shown on Exhibit “B™ to the Master Deed may. at their sole discretion, stage
the development and construction of the inprovements into two Stages. with no
guarantee to the purchasers of Apartments in Phasé 1 that subsequent stages or
phases will be developed. It is the Grantor’s intention to develop the proposéd
Phase 11, Buildings 1, 2, 3, and 4 as Phase 11 of the regime. The Grantor, it’s
successors and assigns on persons/entities owning the adjoining prqpert)'
hereby reserve the right and privilege to deteimine on or before July 31,
2005, whether or not to proceed with the additional stage of development and
the parties hereto agree that if the Grantor so: decides, the Apartments shall be ina
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regrme whrch consist of twa stages or phases. The determmatron of the Grantor

its successors and assigns or person/enutres owmng the adjommg propeity as to-
the stages of the project may be on, before or after the sdle of Apafimenis. in
Phase I.

Percentage Intérest Chari.  The percentage interests ifi the General and Lirited
Cnmmon Elementq of each Apartment owner before and after addttron of Phdse 1
of proposed deveIOpment Shd” be accordrng to: the chart attached hereto a$
Exhibit ¢ ‘E* to the Master Deed

vas
EREE

Master Deéd Ammendment for Phase 1. To add Phasé 1l pursuant to the

Amendmient.

option reserved under this article, the Grantor shall prepare, éxecute, and
record an amendnient to this Master Deed that shall contain a plot plan
showmg the location of the Burldmgs and any other improvements, and a set
of floor plans of the Bulldmgs which shall show graphrcallv thé dimensions,
area, and locatron of each Apartment therem and the location of General and
Limited Common Elements affordmg access to each Apartment The. plans
shall show graphically insofar as possible and describe in detail the Common

Elements in the Buildings, both Limited and General. Thé plans shall be

certified by an engineer or architect authorized and licensed to pracfice in
this state. Instead of recording new plot plans and floor plans as requrred
the Grantor may record new certifications by a licensed engineer or architect
of plot plans and floor plans prevrously recorded if those plans show all of
improvements requrred by this section.

L)

Easements for Phase (I Development, The Grantor hereby feserves unto itself;

ils successors and assigns, a commercral easemeént, which shall be transférable to
Grantor's successors and assigns, for ingress. egress, access and for the
installatiori of utilities and other improveménis over and under common elements
to facilitate in all respects the construction of the Phase 11 buildings. The partres
herelo acknowledge that the interest and righis reserved by Grantor herein mclude
the nght to exclude any Co-owners, their invitées and licensees, from usmg the
common elements around the proposed building pdds (se¢ Exhibit “B” fo the
Master Deed) during the course of the construction of Phase II Burldmns Thrs,
commercial easement shall automatically términate on July 31, 2005,

(Emphasis Added).

(12) Defendants’ authorized re‘pre‘sentati,ve drafted the Master Deed and the

deadline of July 31, 2003 to “add Phase [l pursuarit to the option reserved.”

Defendants unilaterdlly selecied the terms of the Amendment including ihe



(13)  There have fiot begn any-additional ainendments to the‘Master Deed; githet.prior
to July 31,2003 or up (o the tifne Of ihe heafirig on this matief.

(i) When the language -of the Master Deed and Amendmient is read-as 3 whole,
Défendants weré under no -obligation 16 devélop Phase I .af the tifie of the filing, of the
Amendment: ﬁefén‘dants were required 10 take Certain steps to create and da’\féidp Phage 1. The
.Amcridmeﬁt dQéSSay‘ that it was Defendants’ “intention to develdp the proposed Ph;‘as'f: 1
Biiildings 1. 2, 3, and 4 as Phase 11 of thé regime” at the time of the filing of t‘he‘ Amendment.
however, when the instrument is réad as a whole, it was the Defendanis’ intention not to be
required to develdp Phase 1. Sée Article XXXV of Amendment.(“Grantor is under no obligation
to develop Phase Il of the Regimme.”). Therefore, in order to actually have the fight and the
obligation to develop Phase II, Defendants were fequired to comply with ihe terms of the
Amendmen_t as a whole. TQ the extent the‘se provisions 'c’réait; an ambi_guity‘, [ find that the
intention of D'efen‘dants was to have the option to 'dévelop’ Phase 11 wi_t}io‘gt the rehui_‘remgnt to do.
§0. AS such, it was the i'nljeéngioh of Defép‘c}a_ms, as evidenced in the language of tf;e Am‘en'd_me'nt;
to include édditioné[ requirements 1o add ?haSe IT if it so desired. Ii was also the intention of the
Défendants 10 be ¢lear about what oblig‘aiiion's it had to develop a Phase 1. Ag-thg {ime of the
filing of the Améndment it had none. "The Defq:;ridahts included the addjtional fequirémenis to
add Phase II in order to be clear whéthér of not it assumed an obligation and what the exact
terms of the obligation it assumed were going to bé. This construction is. consistént with the
language of the Amendment and the evidence presented at the hedring.

(15) There was no evidence that prior to or after July 31, 2005_ Defendants dfaftéc_i,
created, or filed a second amendment to the Master Deed créating Phase Il Yates testified that
he searched the title and there was no subsequenti filing to the Amendment. There is o evidence
th_ai any construction ever took place for Phase 1l. There was no.evidence preseited to the Court

of any final approval given by the Tow prior to July 31, 2003, to implement Phase IL It is

8



iindispuied that 6 building pefmits were issiled for any constructionin Phase I prior fo July 31,

......

2005:. 1t i§ undisputed that prior 19 July 31 : 3005; Deféndants did not obtain thé requisite state of
federal permits. It is undisputed that prior 16 Jly 31, 2005, Defendants did not file the
Gertification-of-an éngineer or an architect for the plans for Phase Il or any variation of the. pldns:
It is iindisputed that Defendants did not €onvey any express intention, oral or \yr;itte.fl, to HOA
or anyone else, of _their.intgnt to develop Phase I1 prior t0] uly 31, éOOS, 30(b)(6) Deposition of
Retreat at Edisto, LLC, pp: 113-1 14 (offered into evidence at hearing).

S (16) It is undisputed that the “Corhmercial Easement” held by Defendants
aqtomé;tiba]1y- expired on July 31, 2005 by its express terms. A:}yﬂcon_struct_ion at the ,Rgg_ime
wpuid req'ui;e' a commercial easement over the . common eléments. as they have alréady bgc;n,
conveyed to unit owner. This is further evidence of the intention of Defendanits that any tight to
develop Phase II éxpired on July 31, 2005.

(i7) Steedley testified that Defendants, prior to July 31, 2005, engaged in somé initial
efforis to évaluate if and how Phase 11 could be deéveloped, including hiring an engineer to
evaluate permitting. Steedley argues that this evidences Defendants’ intention (o develop Phase
1l: Steedley was forthright and honest with the Court, and his.-téstimony leads this Couft to
believe that Sieedley did desire to implement Phase 11 at some indetefminate time in the future.
However, I find that the testimony of Steedley does not chaing_e, the written, langudge of thé
Master Deed and Amendment and their atiéndant requirements. While this finding arguably
works a hardship on Steedley, it does not change thé fact that the Master Deed and Amendment
must :bc complied with before Phase 1l can be implemented. If it were to grant Stéedley relief,
this Court would be in the untenable position of rewriting the Master Deed and Amendment 10
conform to S'teedley’s stated intention in.his testimony. That is riot the task of the Court.

(18) ltis undisputed that the Phase 11 cannot be developed other than with four more

buildings with four units each. There was no evidence presented at the hearing as to what

9



Defendanis” iniention was as it felates to how it proposes o devélop Phase Il The linguage of
the Masier Deed and Amendment cleatly require an eléction 16 proceed with  defined Phase iI
includifig fecofded plans and enginéefing.drawings as wéll as 4 percentage iniérést chart.

(19)  There was no. ,cvjc'feng‘,e’ presented al the he,arihg ds to any time framé in which
Défendants intended to deveiop Phase II if the July 31, 2005, time frame is read out of the
document. Therefore, the intention of Defendanis and the language of the ‘Maste,[ Deed and
Amendriient was 10 have the july 31, 2005, date be a deadline $o that-all who purchased and all
who seatched the title would be able to tell what property Wwas part of the .Regime and what
undividéd intérest.each unit had in the comimon elements.

(20) It was the intention of Defendants m the Master Dgccj and thé Amendment to have
a right but not an o,blig'atiqn to develqp Phase II. It was the intention of the Defendants to have
the deadline of July 31, 2005, to éxercise the right to devélop Phase I1. It was the intention of the
Defendants to include certdin provisions in the Amendment that were required 1o exercise ils
right to develop Phase 1. Thé Defendarits have not comiplied with the required provisions io
exercise its right to c]evé'l_op Phase 11 prior. to, or after July 31, 2005. The Mas’lé-r i)_eed and
Amendrient is construed accordingly, and the Defendants have no present righis in the 3.724
acres.

FINDINGS OF LAW.

(21) HOA presented the 30(b)(6) téstimony of thé Deferidant Retreat at Edisto, LLC
wherein it tesiified that the Amerndment and the terms of Améndment alone p‘fbvide it with the
alleged present right to develop Phase II of the common elements of the 'Regim’g., 30(B)(6)
Deposition'of Retreat at Edisto; LLC, p. 103, line 25 - p: 107, line 7.

(22) The Amendment states that “[tJhe Town has niot granted final approval for Phase
1 and Grantor is under no obligation to develop Phase [I of the Regime.” Therefore. at the time

of the filing of the Amendment the Town had not granted final approval for Phase Il. According
10
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to the plain lafiguage of the Amendment, in order for. the Defendanis do have any right o

obligation t develop Phase 1 o ihe property éncymbered by the Regime, the Defenddnts must

have sééuted final approval by the Town fora svpé_giﬁtfl?has;ll dev_éiopfhgg}; Sec Ame_{iqh’eni', q
7. There is-currently no evidénce that the Town giantéd final approval for any type of Phase 11
development prior. to July 31, 2005 or after:

(23) 'P_ar'ag'raph 7-of the. Amendrhent goes o 10 require, in pertinent part as follows:

- “Te add Phasé 11 pursuant to the option réserved under this article, the
Granfor [Dcféndant/Dévelbper] shall..;" '

Thé Amendment lists a number or actudl reqiiiremients by which Dét‘entiants. might *add”
Phase 11. This is. coupled with the plain language that Defendants were under no obligation to
develop Phasé I1. As such, the Amendment itself did not create any pré,_s'eni_~ prqpeﬂy gig'h';s in the
Defendants. It only provided notice that there may be a Phase II in the future if the Defendants
took certain measures, legal and otherwise. Yates testified that this laﬁguagé created the option
tg. develop Phase Il and that there were conditions precedent necessary o exercise the bpt__ioh,
most impottant the recordation of a‘r;.iristiume,nt shb’vfing that Phase I wils to be devéloped.

(24)  [Slrict compliance with time limit$ contained in a contfact will not ordinarily be

enforced, except with fegard to option contracts.” Aie.'\"ander":s fand Co.. .LLC v.'M&M&K

Corp., 390 3.C. 582, 703 S.E.2d 207 (2010) (citing Faulkne.v. Millar, 319 S.C: 216, 220, 460

S.E:2d 378, 380 (1995) ((citing Dargan v. Page. 223 S.C. 520, 73 $.E.2d 705 (1952))). “When
an option is subject to a condition precedent, in addition to manifesting acéeptance within the

stated time, the optionee must safisfy the conditions, and the contract will not be specifically

enforced until any such conditions are met. Alexander’s Land Co.. LLC, 703 S.E.2d at 214

(20]0) (citing 25 Richard A. Lord, Williston on Contracts § 67:84 (4th ed. 2002)). “li is well

séttled in South Carolina thal option contracts are strictly construed in favor of the optionor and

11
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against the optionéé. Id. “Furthermore. if the option réquirés pérformanceé in a cérain nianner.
time isof -the:,'essc;nce and exact-corpliance with the terms of the option ér‘,e’.frequi'rf,é,'ci;’; Id.
(25)  Inthe Amendment; Defeéndanis gave themselves the déadliné of July 31, 2005; i0-

complete the -conditions precedent required in order to develop Phase 11 The terms of a deed

must be construed agairist its drafter. See Heritage Federal Savings.and Loan. Association .v.

. 318 S.C. 535, 458 S:E.2d 561 (Ct:App. 1995). It is

Eaplé Liké and Golf Condominiums
undlsputed that the foregoing requirements were not cdmpiied,wnf\ pi’iqu 0] uly 31, 2005.

(26) NQiWithslanding the failure to comply with the foregoing, Defendanis contend
that they in fact made a “determindtion” {o develop Phase II prior to july 31, 2005. However,
the Defendants concede that is was nol made in writing. It is undisputed that nothing was
recorded. 1i i$ undisputed that no one was riotificd of the determination. Sez 30(B)(6) Deposition

of Retreai ai Edisto; LLC; pp. 112-113 offered at hearing.

(27) The Court disagrees that & niere deterimination by Defendants was all that was
required for the Defendant to exercise any developments rights it may have had pursuant to the
Amendment. However, the manner in which the Défendant contends siich eléction was made—
witjho.ut a writing and without any notification to anyone—is itself legaliy _irisufﬁ‘cic'nt. In South
Carolinia, the statite of frauds requires that an interést in property must be manifg:’sted by a
writing. S.C. Code Ann. § 32310 as amended. Here, it i1s undisputed that no such writing
exists because the language of the Améndmeni does not vest or convey any property interests in
the Defendants.

(28) Moreover, .in the Amendment Defendants reserved themselves a ccmmerc‘iai
construction easement necessary to actually develop Phase 1I; however, the easement
“automatically” términated on July 31. 2005. “In determining the grantor’s intent, the:deed must
be construed as a whole and effect given to every pait if it can be done consistently with the

law.” Gardner v: Mozingd, 293 S.C. 23, 25, 358 S.E.2d 390, 391-92 (1987). Even if this Court
12
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weie 16 distegard the forégoing conditioiis precedent aiid the failure to propeily créate Phase 11
Defendaits nd longér hold the required construction éasemént fiecessary fo actiidlly develop
Phase 11. This-deadiine is read by the Court to further support its holding that Jily 31,2005 was
the final date to develop Phase II.

(29)  Additionally, the law demands that covenants that restrici the free use of property

must be strictly construed against limitdtions upon the property’s fre¢ use: Hyer:v. McRée, 306
S.C. 210, 410 S.E.2d 604 (Ct.App.1991). Where ihere is doubl, the doubt must be resolved in
favor of the property’s.free use. Id.

(30) If this Court were 1o adopt the position of Defendants, then no potentiai purchaser
of 'thc:g;ti"sling units would have.any notice of the inientions of Defendants with regard to Phase
I, and there would be no deadline in which such intentioris would be known. The existing unit
owners ‘would be incapable of freely dispdsing of their intefest in their unit as well as the
accompanying intefest in the cormon elements as that would be urknown indefinitely.

(31) Therefore, the fee use and alienation of the propeity is significantly encumbered:
Any doubt in the constriiction of the deed is thérefége resolved in favor of the HOA

(32) Pursuant o the language of the Master De‘qd and" Amendment and the evidence
pffér,éd at the hearing, the Defendants do riot have the right to develop a Phase Il on the 3.724

acrés constititing the Regime.

CONCLUSION

For all the foregoing réasons, 1 find in favor of the HOA and declare as follows:
(A)  That Defendant W. Mark Steedley and Defendant Retreat at Edisto, LLC, theit
siiccessors and/or assigns, have no legal property interest in the common elements of the

Regime, spécifically including, but not limited to, that 3.724 acre parcel of property described as
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Exhibit A 16 the Master Deéd of the Retréat at Edisio Hofizontal Propeity Regime, fecorded at
the Colletori County Register of Deeds ai Book 924; Pige 138.

(B)  That Defendant W. Maik Steediéy, Defendant Retrest at Edisto; LLC, their
Sucééssors and/or assigns, do not have any 1égal right 1o develdp any portion of the 3.724
acre parcel of property described as Exhibit A io the Master Deed of the Retreat at Edisto
Horizontal Property Regime, recorded ai the Colleton County Register of Deeds at Book 924,
Page 138, .6r to expand the Régrgat- at Edisio Horizontal Property Regime, or to control or
cause to be commenced any c;jnstrpﬁzlipn of structures on the Property.

©) It is furthér ordered that the Reg‘iste'r of the Office of Deeds for Colleton County
shail accept -and record this Order: in the Difect dnd Cross Indexes to Deeds and
Miscellaneous Instruments. The Régisler of the Office of Deeds shall file this Order in the
name of Déféﬁdan_t_‘ Retreat at Edisto, LLC and in both the Direct and Cross Indexes to Déeds
and Miscéllaneous Instruments.

IT IS SO ORDERED!

/ ——
’Thc Honorai&jerry M. BuJaner

Walterboro South Carolma
2013
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