
THE STATE OF SOUTH CAROLINA 
In the Supreme Court 

_______________ 

APPEAL FROM RICHLAND COUNTY 
Court of Common Pleas 

The Honorable Joan H. Toal 
Acting Circuit Court Judge 

_______________ 

Appellate Case No. 2023-000727 
_______________ 

Lenora Childers, Individually and as Personal Representative of the 
Estate of Lewis C. Childers, .............................................................. Plaintiff, 

v.

Davis Mechanical Contractors, Inc.; Flame Refractories, Inc.; 
General Boiler Casing Company, Inc.; HEFCO, Inc.; J.R. Dean 
Company, Inc.; Payne & Keller Company; SFB, Incorporated; 
Stafford Insulation Company; Standard Insulation Company of 
N.C., Inc.; Systra Engineering, Inc.; United Construction Co. of
Rome, Inc.; Wind Up, Ltd., Individually and as Successor-in-
Interest to Pipe & Boiler Insulation, Inc. f/k/a Carolina Industrial
Insulating Co., ....................................................................................  Defendants, 

Flame Refractories, Inc., United Construction Co. of Rome, Inc., 
Wind Up, Ltd., Individually and as Successor-in-Interest to Pipe & 
Boiler Insulation, Inc. f/k/a Carolina Industrial Insulating Co., 
Payne & Keller Company, and PBI QSF, LLC, By and Through 
Their Duly Appointed Receiver Peter D. Protopapas,  ......................  

Third-Party 
Plaintiffs, 

v.  

Zurich American Insurance Company (Individually and as 
Successor to Northern Insurance Company of New York, Maryland 
American General Insurance Company, and Maryland Casualty 
Company); Allstate Insurance Company; John Tighe; Sean 
Anthony Beatty; Dennis William Cahill; Catherine Ann Carlino; 
Andre Lefebvre; David Dean Shumway; Gil Chandler, Michael 
Davenport; Linda Young Pettigrew; Gwyn Wallace Fuller; Daniel 
Robert Keddie; Julie Ann Fortune; Michael John Crall; James 
Francis Meehan; Larry Gene Simmons; Arrowpoint Group, Inc.; 
Arrowpoint Capital Corp.; Admiral Insurance Company; 
Continental Insurance Company (Individually and as Successor in 
interest to Harbor Insurance Company); Hartford Accident and 
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Indemnity Company, Travelers Casualty & Surety Company f/k/a 
Aetna Casualty & Surety Company, National Union Fire Insurance 
Company of Pittsburgh, PA, Medmarc Casualty Insurance 
Company, Individually and as Successor in Interest to Dependable 
Insurance Company, Inc., Berkshire Hathaway Specialty Insurance 
Company f/k/a Stonewall Insurance Company, Individually and as 
Successor in interest to Stonewall Surplus Lines Insurance 
Company, Lexington Insurance Company, First State Insurance 
Company, Birmingham Fire Insurance Company, Certain 
Underwriters at Lloyd’s of London and various London Market 
Companies, South Carolina Property and Casualty Insurance 
Guaranty Association, R.L. Jarrett (Underwriting) Agency, Inc., 
U.S. Risk, L.L.C., Rexel USA, Inc., Compass Risk Services, LLC, 
SKRLA, LLC, Century Indemnity Company, in its own capacity 
and as successor to CCI Insurance Company, as successor to 
Insurance Company of North America, United States Fire 
Insurance Company, and Fireman’s Fund Insurance Company,   
 

of which 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

Third-Party 
Defendants, 

 
Payne & Keller Company, by and through its Receiver Peter D. 
Protopapas, is the ...............................................................................  
 

and 
 

 
 

Respondent, 
 
 

AIG Property Casualty Company, formerly known as Birmingham 
Fire Insurance Company; Lexington Insurance Company; National 
Union Fire Insurance Company f/k/a Stonewall Insurance 
Company, individually and as successor in interest to Stonewall 
Surplus Lines Insurance Company; Continental Insurance 
Company, individually and as successor in interest to Harbor 
Insurance Company; and Travelers Casualty & Surety Company 
f/k/a Aetna Casualty & Surety Company are the ...............................  

 
 
 
 
 
 
 

Appellants. 
_____________________ 

 
TRAVELERS’ REPLY TO THE RECEIVER’S RETURN 

_____________________ 
 
 As Aristotle observed: “The law is reason, free from passion.” Litigation is intended to 

achieve honest outcomes based on the facts of a case and the governing law. Despite its adversarial 

nature, it is not political sport, and its outcomes are not meant to be based on ad hominem attacks 

on parties or their counsel. Yet, that is all that is contained in the Receiver’s return.  



3 
 

 The heated rhetoric of the Receiver’s response necessitates a two-part reply: first, to the 

merits; and second, to everything else, out of a concern that simply ignoring the Receiver’s 

untruthful remarks about Travelers, its co-Appellants, or counsel will somehow be misunderstood 

as agreement to his outlandish claims. 

PART I: THE MERITS 

 Rule 204(b), SCACR, vests the Court with discretion to certify appeals from the Court of 

Appeals when “the case involves an issue of significant public interest or a legal principle of major 

importance.” In requesting certification, Travelers and its co-Appellants explained that this appeal 

involves the propriety of a receivership appointment by a South Carolina circuit court of a South 

Carolina lawyer at the request of a South Carolina plaintiff over a Texas company that has not 

existed since 1986, and which has not been susceptible to litigation (either as a plaintiff or as a 

defendant) as a matter of Texas law since before the Berlin Wall fell.  

While a stray receivership appointment may not normally be worthy of this Court’s 

immediate attention, Travelers and its co-Appellants pointed out that receivership appointments 

have happened at least two dozen times on the Asbestos Docket, without a hearing, without taking 

evidence, and frequently involving out-of-state or even out-of-country companies, both defunct 

and active, that have no property in South Carolina.  

This is truly unprecedented, and the pervasiveness of the situation—coupled with the fact 

that the circuit court in this case has allowed a receivership over a long-defunct Texas company 

with no nexus to South Carolina to continue over numerous objections—qualifies this appeal for 

Rule 204 certification so that litigants can receive guidance on the controlling issues, including the 

constitutionality of this foreign receivership, as efficiently as possible from State Judiciary. 
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 The Receiver does not dispute any of this. Despite filing an 18-page return, the Receiver 

only addresses the merits of the certification request on Pages 2 through 4. In that brief discussion, 

he does not seriously contest the fact that the issues presented in this appeal are of “significant 

public interest” or the fact that this appeal involves “a legal principle of major importance.” 

Instead, he expresses concern that a ruling from this Court in this appeal will have a precedential 

impact on all of the other improper receiverships that have emerged from the Asbestos Docket. 

(See Op. at 3 (arguing against certification because it could provide “general guidance” regarding 

Asbestos Docket receiverships).)  

That is not a basis for opposing certification, but it is akin to a concession that the Receiver 

is hoping to dodge appellate scrutiny for what’s been happening below. As confirmation that the 

true goal is to dodge appellate scrutiny, the Receiver concludes his brief by passively requesting 

that the Court simply dismiss this appeal. (Op. at 17.) This throwaway argument, for which the 

Receiver provides no support or argument, is a nonstarter.  

This appeal is expressly authorized by South Carolina Code § 14-3-330(4), through which 

the General Assembly vested litigants with a right to immediately appeal “[a]n interlocutory order 

or decree in a court of common pleas . . . granting, continuing, modifying, or refusing the 

appointment of a receiver.” The reason the General Assembly created such broad appellate rights 

in the receivership context is obvious: a receivership is a state-created entity that seizes private 

property from a defendant and then redistributes that private property to others.  

Not surprisingly, this Court has consistently held that a receivership “is a drastic remedy, 

and should be granted only with reluctance and caution.” Richland Cty. v. S.C. DOR, 422 S.C. 292, 

313, 811 S.E.2d 758, 769 (2018). The Court has also warned that the “refusal of revocation [of a 

receivership], under changed circumstances, is also drastic.” Vasiliades v. Vasiliades, 231 S.C. 
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366, 376, 98 S.E.2d 810, 815 (1957). Because of the “drastic” nature of a receivership, the 

Legislature rightly created an appellate mechanism to provide immediate review of orders that 

create a receivership, that allow a receivership to continue over an objection, or that modify the 

receivership in any way. 

The order on appeal here not only permits the receivership to continue over objections that 

the appointment is void as a matter of law, but it also modified the initial appointment order 

instructing the Receiver to “protect the interests of Payne & Keller” to now allow the Receiver to 

undercut and waive Payne & Keller’s absolute legal defenses. It is self-evident that this is a 

significant legal question of major importance. That order is immediately appealable as a matter 

of black-letter South Carolina law, and the Receiver does not identify any contrary authority at all. 

Travelers noted in its Notice of Joinder that it is pleased to have the Court of Appeals 

review this appeal first, but that resolution by this Court through certification would “efficiently 

and expeditiously resolve numerous issues of considerable public importance.” (Notice of Joinder 

at 3 n.1, 7.) The Receiver does not provide any discernible argument in response to the merits of 

the Motion to Certify, and Travelers respectfully requests that the Court grant the motion and 

certify this appeal pursuant to Rule 204(b). 

PART II: THE AD HOMINEM ATTACKS 

 While not genuinely disputing the merits of the motion to certify, the Receiver does all that 

he can to malign Travelers, its co-Appellants, counsel, and virtually anyone else who has ever 

opposed the Receiver. Starting on Page 5 of his opposition, the Receiver provides a survey of his 

grievances, real and imagined, against his adversaries, and he does so for the apparent purposes of 

smearing their credibility with this Court, chilling their willingness to advocate their positions, or 

both. 
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 This is nothing new. The Receiver regularly, indiscriminately denigrates opponents, and 

his serial sanctions requests have created a cottage industry within the Asbestos Docket.  

In Circuit Court Case No. 2019-CP-40-03003 alone, the Receiver filed five sanctions 

requests against various defendants (including on August 27, 2020; September 25, 2020; October 

29, 2020; December 23, 2020; and before this Court on December 31, 2020); and he even filed, 

without any basis whatsoever, a motion to “reconsider” an order approving a pro hac vice motion 

(September 10, 2020).  

His sanctions requests aren’t limited to that case, as they are a frequent litigation tactic 

when the Receiver has an adversary. See, e.g., Appellate Case No. 2023-001461 (sanctions motion 

filed on December 11, 2023); Appellate Case No. 2020-000845 (sanctions motion filed on August 

10, 2020); Case No. 2020-CP-40-02098 (sanctions motion filed on September 8, 2021); Case No. 

2019-CP-42-03968 (sanctions motions filed on June 4, 2020; and February 7, 2020); Case No. 

2018-CP-40-04940 (sanctions motions filed on April 20, 2020; and May 18, 2020).  

Nor does the Receiver cabin his attacks to sanctions motions. The following is a chart of 

lawyers and law firms that the Receiver has sued: 

Table of Lawyers and Law Firms Sued by the Receiver 

Lawyer/Law Firm Sued Receivership Case 

Wall, Templeton & Haldrup, 
PA 

Covil Corp. 2019-CP-40-02285 

Fox Rothschild, LLP Whittaker Clark & Daniel 2023-CP-40-02034 
Stephanie Flynn Whittaker Clark & Daniel 2023-CP-40-02034 

Robert Baum Whittaker Clark & Daniel 2023-CP-40-02034 
McGivney Kluger Clark & 

Intoccia, P.C. 
Whittaker Clark & Daniel 2023-CP-40-02034 

Robert Thackston Whittaker Clark & Daniel 2023-CP-40-02034 
Lathrop GPM Whittaker Clark & Daniel 2023-CP-40-02034 

Kenneth C. Baker Payne & Keller Co. 2023-CP-40-05203 
Baker & Patterson, LLP Payne & Keller Co. 2023-CP-40-05203 

Locke Lord, LLP Cape, PLC 2021-CP-40-02727 
Goldfein & Joseph, P.C. Atlas Turner 2023-CP-40-03540 
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 The point of the above is simple: the Receiver loudly cries foul whenever a litigation 

adversary dares to oppose him. 

 This case is no exception to the bullying strategy. The Receiver has moved for sanctions 

against Travelers and its co-Appellants before the Court of Appeals in this case because of their 

allegedly “dilatory” conduct. What did Travelers and its co-Appellants do to draw such an attack? 

They filed a motion with the Court of Appeals to enforce Appellate Court Rule 205, which vests 

“exclusive jurisdiction” in the appellate court over issues that are pending on appeal, when the 

circuit court entered an order that purported to impact issues on appeal in this very case. And they 

did so on an “emergency” basis.  

Sanctions are available when a party makes a filing “solely for the purposes of delay.” Rule 

269, SCACR. It defies all logic to suggest the Appellants are making arguments “solely for the 

purposes of delay” when they presented their arguments on an “emergency” basis and sought 

expedited resolution, but that is precisely what the Receiver alleges in yet another motion for 

sanctions. 

 Apparently to add oomph to the illusion that Travelers and its co-Appellants are not 

credible litigants, the Receiver spackles his return with charged rhetoric. He says that Travelers 

and its co-Appellants have a “continued and blatant disregard for the South Carolina trial and 

appellate courts” (Op. at 5); that the Appellants will “discredit and ignore orders it does not like” 

(id. at 5 n.5); that the Appellants have been “trying to avoid South Carolina courts” (id. at 6); that 

the Appellants have been engaging in “forum shopping” (id. at 8); that the Appellants “and other 

legacy insurers have dredged our state’s appellate courts for procedural mechanisms they could 

twist” (id. at 11); that the Appellants seek “to avoid the discovery of applicable insurance 

coverage” (id. at 12); that the Appellants seek to “delay at all costs” (id. at 16); that the Appellants 
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“abuse the appellate process for the purposes of delay” (id.); and that the Appellants have engaged 

in “dilatory conduct” (id. at 17).  

 This is all false.  

 As to the notion that Travelers has done anything to prevent the Receiver from learning 

about Payne & Keller’s historic insurance coverage: Travelers began producing to the Receiver 

policies issued to Payne & Keller before Travelers was even wrongly named a third-party 

defendant to this case. The suggestion that Travelers has anything to hide or that it has tried to hide 

anything is pure fiction. 

 As to the notion that Travelers has gone to Texas for a ruling about how Texas law would 

govern a situation involving the dissolution of a Texas company in 1986: The Receiver’s brief 

omitted the most critical fact—the Receiver himself initiated proceedings in Texas regarding 

Payne & Keller’s dissolution. (Ex. A.) Travelers did not shop for a different forum; it got dragged 

out to Texas by the Receiver, so it rightly asked a Texas court to evaluate how Texas law would 

resolve issues involving Payne & Keller, a Texas company. Cf. Rule 244(h), SCACR (authorizing 

any appellate court to certify questions of law to “the highest court of any state” when those 

questions arise under that other state’s law). Not only is that permissible, it makes complete sense 

in these circumstances, where the Receiver has no authority to do anything outside of South 

Carolina as a matter of constitutional law. See, e.g., Frink v. Nat’l Mut. Fire Ins. Co., 90 S.C. 544, 

549, 74 S.E. 33, 35 (1912) (“That a receiver has no extra territorial authority is too well settled to 

require the citation of authority.”). 

 As to the notion that Travelers ignores orders issued by the state’s courts: Travelers has no 

idea what the Receiver is even referencing in these passages. A party does not “impugn[] the 

validity of an order issued by a judge of the Court of Appeals” when it recites as part of a case’s 
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background that a single judge has issued that order. (Op. at 5–6 n.3.) Nor does a party “disregard” 

a ruling or “attack” any judge or court by appealing a ruling that it is entitled to appeal as a matter 

of law. (Id. at 5.) Appealing a decision and then following the Appellate Court Rules does not 

“burden the appellate courts.” (Id. at 12.) And the only contempt ruling involving any Travelers 

affiliate was issued in a case in which it wasn’t even a party, and a Rule 59 motion to reconsider 

that ruling has been pending since January 17, 2020—over four years—despite requests for a 

hearing that were ignored.1 The Receiver apparently wants the Court to believe that Travelers and 

its co-Appellants are somehow bad actors simply by engaging in the litigation process; the Court 

knows better and should not be misled. 

 And as to the notion that Travelers and its co-Appellants have done anything to delay this 

matter: It is impossible to square the fact that the Appellants asked the Court of Appeals to address 

the trial court’s refusal to honor the jurisdictional boundaries drawn by Rule 205, SCACR, on an 

“emergency” basis with the Receiver’s suggestion that the Appellants are trying to delay anything. 

It is likewise impossible to square the fact that the Appellants are trying to expedite this appeal by 

seeking Rule 204 certification from this Court with the Receiver’s suggestion that the Appellants 

are trying to delay anything.  

Truly, the Receiver’s posturing finds no basis in reality, and his brief reads as if the Court 

will assume he is accurately presenting the situation based on the sheer volume of times the 

Receiver says the words “delay” or “dilatory” or makes other disparaging remarks about the 

Appellants, their counsel, or anyone else who opposes him. The Court should reject such 

 
1  That order is the one discussed in Footnote 8 of the Receiver’s return brief. The statements 
contained in that order were drafted by the Receiver, and they are simply not true. Yet, the trial 
court’s sustained failure to rule on the still-pending Rule 59 motion has prevented appellate review 
of that order for over four years now.  
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mischaracterizations and resolve this motion and this appeal on its merits alone, not on ad hominem 

attacks or theatrics. 

CONCLUSION 

 This is an important case that raises issues that are currently pervasive at the trial level, but 

which have been decided contrary to constitutional and state law. Accordingly, Travelers 

respectfully requests that the Court certify this appeal pursuant to Rule 204(b), SCACR. 

Respectfully submitted, 
 

WOMBLE BOND DICKINSON (US) LLP 
 
By: /s/ M. Todd Carroll 

S.C. Bar No. 74000 
todd.carroll@wbd-us.com 
M. Elizabeth O’Neill 
S.C. Bar No. 104013 
elizabeth.oneill@wbd-us.com 
1221 Main Street, Suite 1600 
Columbia, SC 29201 
(803) 454-6504 
 

STEPTOE & JOHNSON LLP 
 
Harry Lee  
Pro Hac Vice 
hlee@steptoe.com 
1330 Connecticut Avenue, NW 
Washington, DC 20036 
(202) 429-8112 

 
Attorneys for Appellant Travelers Casualty and 
Surety Company 

 
February 2, 2024 
 



Exhibit A: Receiver’s Pleadings in Texas



Uno
ffic

ial
�C

op
y�O

ffic
e�o

f�M
ar

ily
n�B

ur
ge

ss
�D

ist
ric

t�C
ler

k

2023-70875 / Court: 127



Uno
ffic

ial
�C

op
y�O

ffic
e�o

f�M
ar

ily
n�B

ur
ge

ss
�D

ist
ric

t�C
ler

k



Uno
ffic

ial
�C

op
y�O

ffic
e�o

f�M
ar

ily
n�B

ur
ge

ss
�D

ist
ric

t�C
ler

k



Uno
ffic

ial
�C

op
y�O

ffic
e�o

f�M
ar

ily
n�B

ur
ge

ss
�D

ist
ric

t�C
ler

k



Uno
ffic

ial
�C

op
y�O

ffic
e�o

f�M
ar

ily
n�B

ur
ge

ss
�D

ist
ric

t�C
ler

k

2023-70875 / Court: 127



Uno
ffic

ial
�C

op
y�O

ffic
e�o

f�M
ar

ily
n�B

ur
ge

ss
�D

ist
ric

t�C
ler

k



Uno
ffic

ial
�C

op
y�O

ffic
e�o

f�M
ar

ily
n�B

ur
ge

ss
�D

ist
ric

t�C
ler

k



Uno
ffic

ial
�C

op
y�O

ffic
e�o

f�M
ar

ily
n�B

ur
ge

ss
�D

ist
ric

t�C
ler

k



Uno
ffic

ial
�C

op
y�O

ffic
e�o

f�M
ar

ily
n�B

ur
ge

ss
�D

ist
ric

t�C
ler

k



Uno
ffic

ial
�C

op
y�O

ffic
e�o

f�M
ar

ily
n�B

ur
ge

ss
�D

ist
ric

t�C
ler

k



Uno
ffic

ial
�C

op
y�O

ffic
e�o

f�M
ar

ily
n�B

ur
ge

ss
�D

ist
ric

t�C
ler

k



Uno
ffic

ial
�C

op
y�O

ffic
e�o

f�M
ar

ily
n�B

ur
ge

ss
�D

ist
ric

t�C
ler

k



Uno
ffic

ial
�C

op
y�O

ffic
e�o

f�M
ar

ily
n�B

ur
ge

ss
�D

ist
ric

t�C
ler

k



_____________________ 

PROOF OF SERVICE 
_____________________ 

I, the undersigned of the law offices of Womble Bond Dickinson (US) LLP, attorneys for 

Travelers Casualty and Surety Company, do hereby certify that I have served all parties to this 

appeal with a copy of the pleading(s) specific below by emailing them at the addresses below: 

Pleading(s): Travelers’ Reply to the Receiver’s Return 

 Parties Served: 

Peter D. Protopapas (pdp@rplegalgroup.com)  
Brian M. Barnwell (bb@rplegalgroup.com)  
John B. White, Jr. (jwhite@johnbwhitelaw.com)  
Marghretta H. Shisko (mshisko@johnbwhitelaw.com) 
Christopher Jones (cjones@johnbwhitelaw.com)  
Griffin Littlejohn Lynch (glynch@johnbwhitelaw.com)  
Scott Shutte (scott.schutte@morganlewis.com) 
Brady Edwards (brady.edwards@morganlewis.com) 
Jonathan M. Robinson (jon.robinson@smithrobinsonlaw.com) 
G. Murrell Smith, Jr. (murrell@smithrobinsonlaw.com)
Shanon N. Peake (shanon.peake@smithrobinsonlaw.com)

Counsel for Respondent Payne & Keller Corp., through its Receiver Peter D. Protopapas 

Wesley B. Sawyer (wsawyer@murphygrantland.com) 

Counsel for Co-Appellants 

Kevin K. Bell (kbell@robinsongray.com) 

Counsel for Proposed Intervenor Zurich American Insurance Company 

By: /s/ M. Todd Carroll 

February 2, 2024 

Feb 02 2024
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