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JULY 20. 2011

MR. CATHCART: Solomon Smith.
THE CLERK: Please raise your right hand.
(WHEREUPON, the Defendant complies.)

’ THE CLERK: Do‘yoﬁ swear or affirm to tell the
truth, the whole truth, and nothing but the truth,
so help you God?

THE DEFENDANT: Yes, ma'am.

THE CLERK: Thank you.

THE COURT: Yes, sir?

MR. CATHCART: May it please the Court, Your
Honor? | _ |

Standing before yod is Solomon Smith., He is

here pleading guilty to attempted armed robbery.

This is a charge that carries up to 20 years in

jail,

He is represénted by Ms. Claxton, of the
private bar. _

THE COURT: A1l right, Ms. Claxton, you '
represent Solomon Smith, is that correct?

MS. CLAXTON: I do, Youf Honor.

THE COURT: Have you explained to him the
indictment,.the possib1e.pdnishment, and his
constitutional rights? |

MS. CLAXTON: I have, Your Honor.
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THE COURf: And 1tAabpears it has not been
presented -- it has been>preéenfed?

MR. CATHCART: It has,_Your Honor. For some .
reason the stamp has been kind of 1ight this past

month.

THE COURT: Okay. So it has been presented to

the Grand Jury.

Ih your opinion, doesvhe.understénd the
charge, the punishment, and his rights?

MS. CLAXTON: He does, Your Honor . '

THE COURT: And how does he wish to plead?

MS. CLAXTON: Guilty. |

THE COURT: And do.you agree with that
decision? | |

MS. CLAXTON: I do.

THE COURT: And you are Solomon Smith?

- THE DEFENDANT: Yes, ma'am.

THE COURT: And, sir, you are p1eading guilty
to attempted armed robbery, is'that correct?

THE DEFENDANT: Yes, ma'am. |

THE COURT: And how o1d‘are you, sir?

THE DEFENDANT: Twenty.

THE COURT: And, sir, are you on probation or
parole? -

THE DEFENDANT: Yes, ma'am.
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COURT: Which one?

DEFENDANT: Probation,

COURT: For what?

DEFENDANT: Strong armed.

COURT: How long are you on probation for?
DEFENDANT:. Two years, ma'am.
COURT: And, sir, are you married?
DEFENDANT : No, ma'am.

COURT: Children?

DEFENDANT: Yes, ma‘am;

COURT: * How many?

DEFENDANT: Three.

COURT: Their ages?

DEFENDANT: Three, two and one.
COURT: Do‘they live with you, sir?
DEFENDANT: Yes, ma'am.

COURT: They 1live with you?
DEFENDANT: Yes, ma'am.

COURT: . And who do you Tive with?

DEFENDANT: My mother.

COURT: And do you work, sir, when you are

not in jail? -

THE
THE
THE

DEFENDANT: . Yes, ma'am.
COURT: And whére do you work?
DEFENDANT: . Columbia Farms.
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THE COURT: Sir, have you been treated for the
abuse of alcohol or drugs? |

THE DEFENDANT: No, ma‘am.

THE COURT: Mental illness?

THE DEFENDANT: No, ma'am.

THE COURT: Within the last 24 hours have you
taken'any medication, drugs or alcohol?

THE DEFENDANT: No, ma'am. |

THE:COURT:"Are you aware of any physica1,_.
emotional or nervous pfob]em that might keep you
from understanding what you are doing today?

'THE DEFENDANT: No, ma‘am. |

THE COURT: And you are pleading gu11ty to

:attempted armed robbery, is that correct?

THE DEFENDANT: Yes, ma'am. .

THE COURT: Listen closely to the Solicitor
and officers as fhey staté the facts, sir. | .

MR. CATHCART: Méy_it please the Court, Your
Honor? Standing with me is Officer Gainey and
Officer Harden of the Columbia Police Department.
I believe Officer Gainey will be giving the facts
of this case, Your Honor. |

If you would state your name for the recérd
and te1] the Court basically what happened.

OFFICER GAINEY: Officer Gainey, of the
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Columbia Police Department.

The night that the event happened, me and
Officer Harden were on foot on routine patrol
observing the foot traffic coming from the Five
Points area. |

-We were standing on the 1900 block of Greene
Streef. We observed the viétim wa]king down the
street on the sidewalk. Running up behind the
victim was the Defendant and the Co-Defendant in
the case. They flanked off of each other, and both

of them jumped the victim at the same time,

tackling him to the ground. The Co-Defendant

pistol-whipped the victim. The Defendant was at

the legs of the victim trying to obtain the items
in the victim's pocket while also restraining his
legs and striking the victim.

We ran up on them, both drawing our weapons,
asking them to stop what they were doing, in which
case both the Defendant and the Co-Defendaﬁt ran
from us. .

They were detained within 30 minutes of
running from us.

MR. CATHCART: Your Honor, the Co-Defendant in
this case is Harkeen Davis. He is still pending in

our office, with the Public Defender's Office.
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This Defendant, Mr. Davis, as soon as the

-officers were apprehending them, they ran off.

They did a perimeter. Harkeen Davis was caught a

short time later. This Defendant ran off, actually

“ran out 'of his shoes, was found up on Blossom

Street hiding underneath a car wearing.just.socksb

He was identified, both of them, by Officer Gainey

as the peop1é who cdmmitted'this act.

The pistol was found dropped from Mr. Davis,

. who had the pistol, who was pistol-whipping the

" ‘victim at the time, threw it when he ran. The

pistol was recbyered. It was a .22 caliber
semi-automatié handgun. |

This Defendant gave a statement admitting to
doing. this, basica11y indicating that he was an
unwilling participant, saying that Harkeeh Davis
apparently é11eged1y kidnapped him earlier that day
and was making him ride around with him and then
made him commit this crime under a threat of him
being,shot.

He also said that the reason he ran frém the
police 1is because Harkeén'Davis éaid he would shoot
him if he didn't run from the police. 0bvious1y;
not very believable.

This Defendant's prior record dates back from
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2009. ‘He was originally charged with carjacking
pursuant to a plea offer. He pled on -- the court
date would be September the 14th of 2010 to strong
armed robbery and possession of a stolen motor
vehicle. The facts of that case were that the
Defendant on Garners.FerEy Road acted as if he had
a pistol, told a 52-year-old 1qdy to get ouf of the
car or he would shoot her in the face. That is
what he pled guilty to, I just point out to you
thét he pled guilty to that about a month before he
committed this crime. ' |

So when he says he was on probation for about
two years, he was on probation for about one month
when he went in the middle of Five Points and he
and his Co-Defehdant, like jacka]s; surrodnded this
victim and-beat him down to the ground. But for
the fact that the Columbia Police Department was
there surveying that area, the victim would have
been robbed. They couldn't get the wallet out of
his pocket because it was buttoned at the time.
But for the fact that these officers were there,
the victim was not hurt worse than he was.

,-i have spoken with the victim. He 1is a

student at the University of South Caroiina. He's

at home out of state for the summer. He'll be back
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here cdming up. He is .interested in this case, but

he did not need to be here for this plea. I told
him I would keep him informed about what is going
on as to this plea.

Anything else?

OFFICER GAINEY: I think that covers it.

" MR. CATHCART: Your Honor, that is basically
the facts. This.did occur here on Greene Street,
Five Points, Richland County. That is the extent
of the State's case. |

“THE COURT: Al11 right, thank you.

Sir, do you agree with the facts as stated by
the State? ' v

THE DEFENDANT: Yes, ma'am.

THE COURT: And are you 1in fact guilty of the
charges that- he just stated, sir?

THE DEFENDANT: Yes, ma'am.

THE COURT: Sir, do you understand the
possible maximum.sentence'l can sentence you to,

sir, is 20 years in jail? Do you understand that,

osir?

THE DEFENDANT: Yes, ma'am. o
THE COURT: And, all right. And this is his
first strike? .

MR. CATHCART: Yes, Your Honor.
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" THE COURT: Al11 right, sir, you understand
that this charge is classified as violent, most
serious, meaning that if you were to get- another. --
this is your first strike. You get two strikes,
sir. Thé Solicitor could pursue a case against you
for life without parole. Do you Understand thét,
sir?

THE DEFENDANT: Yes, ma‘am.

- MR. CATHCART: Your Honor, I would point out
that the case that he pled to beforehand, the
str&ng armed robbery, that was a reduction from the
carjacking, would have been another strike, so he
has already had the benefit of that prior plea
offer.

THE COURT: Do you understand that, sir?

- THE DEFENDANT: Yes, ma'am.

THE COURT: That this could possibly be your
second strike, but it was pled down pfevious1y, SO
this is your first? |

THE DEFENDANT: Yes.Aha'am.

THE COURT: They could be pursuing this --
what he 1is saying is they could be pursuing this as
1ife without parole.. Do-you understand that, sir?

THE DEFENDANT: Yes, ma'am.

THE COURT: Knowing that, you still wish to

11
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plead guilty to this charge?

THE DEFENDANT: Yes, ma'am.-

THE COURT: And, sir, you may have discussed
parole and parole eligibility with'your lawyer and
other people, but until I sentence you, no one can
tell you when and if ever you will be eligible for
parole or under what conditions. You should assume
that you will serve the entire time in jail that I-
sentence you to. Do you understand this, sir?

THE DEFENDANT: Yes, ma‘am.

THE COURT: Do you fully understand the nature
of the charges against you and the range of
possible punishment?

THE DEFENDANT: Yes, ma’am. )

" THE COURT: You understand,\sir, when you
plead guilty that you give up certain
constitutional rights. Do you understand that,
sir? o

THE DEFENDANT: Yes, ma'am.

THE COURT: You have the right to a jury _
trial, sir. At a jury trial I‘wou1d instruct the
jury that there is a presumption -- that you are
presumed to be innocent, sir. The State would have
to prové~your guilt beyond a~reasonab1e doubt. Do

you understand that, sir?
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THE DEFENDANT: Yes,-ma'amj

THE COURT: You and your attorney would have
the opportunity to question any witnesses against -
you, as well as the right to present witnesses for
your defense. You would have the rfght, sir, to

remain silent. -If you did not wish to testify, you

- would not have to testify. Do you-understahd that,

sir?

THE DEFENDANT: Yes, ma'am.

THE COURT: You understand the burden will be
solely upon the State to prove your guilt beyond a
reasonable doubt? Do you understand that, sir?

THE DEFENDANT: Yes, ma'am.

THE. COURT: Sir, by pleading guilty you waive

~ these constitutional rights that I just explained

to you. Do you wish.to waive your constitutional
rights, sir? .

THE DEFENDANT: Yes, ma'am.

THE COURT: Are there any negotiations?

MR. CATHCART: No, ma'am. |

THE CdURT: And, sir, you are represented by

Ms . Tynika Claxton. Are you satisfied with her

representation?
THE DEFENDANT: I am, yes, ma'am.
THE COURT: And have you talked with her for
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o guilty?

as long as 1is necessary for her to properly
represent you?

THE DEFENDANT: Yes, ma'am.

THE COURT: Do you need any more time to talk

- with her?

THE DEFENDANT: No, ma'am.

THE COURT: Have you understood youk talks
with her? o

THE DEFENDANT: Yes, ma'am.

THE COURT: - Has she done everything for you

- that you feel she could have done or should have

done? ‘

THE DEFENDANT: Yeé, ma'am.

THE COURT: Are you completely satisfied with
youf lawyer's services? : '

THE DEFENDANT: Yes, ma'am.

THE COURT: - Has anyone promﬁsed you anything
in exchange for your guilty plea today?

. THE DEFENDANT: No, ma’anm.

THE COURT: Are you pleading guilty of your
own free will? | |

THE DEFENDANT: I am, yes, ma'am.
.THE COURT: Is aﬁyone_forcing you to plead

. THE DEFENDANT: No, ma'am.
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THE COURT: And are you pleading guilty
because you are guilty, sir?
THE DEFENbANT: Yes, ma'am.
THE COURT: Have you understood my questions?
- THE DEFENDANT} Yes, ma'am.
THE COURT: Is there anything you would Tike

" to ask me, sir?

"THE DEFENDANT: No, ma'am.

THE COURT: Has anyone suggested to you how to
answer my questions?

THE DEFENDANT: No, ma'am.

THE COURT: Have you been absolutely truthful

in each and every question given to the Court

. today?

THE DEFENDANT: Yes,.ma'amn
THE COURT: Sir, you understand you have the
right to appeal the guilty plea and the sentence of
the Court within ten days of today's date? Do you
understand that, sir? '
" THE DEFENDANT: Yes, ma'am.
THE COURT: If you cannot afford an attdrney _

for the appeal you will be appointed an attorney at

no cost to you. Do you understand that, sir?
THE DEFENDANT: Yes, ma'am.
THE COURT: * And; sir, you wish for me to
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accept your plea of~gui1ty to attempted armed
robbery, 1is that 6orrect?

THE DEFENDANT: Yes, ma'am.

'THE COURT: A1l right. I find that there is a
substantial factual basis for the plea. I also |
find. that thé Defendant's decision td plead guilty |
is freely, voluntarily, knowingly and ihte1]igent1y"
made. That the Defendant has indicated to me that
he is completely satisfied with his attorney who is
representing him. He has indicated to me tﬁat he
wishes that I accept .his plea of guilty.

I will accept your plea, sir. I'11 be glad to
hear -- anything else from the Solicitor?

MR. CATHCART: No, ma'am. = |

THE COURT: I will be glad to hear from Ms.
Claxton. | |

MS. CLAXTON: May it please the Court, Your
Honor? This is Solomon Smith.> As he stated, he 1is
20 years old. He was born and raised here in
Columbia. He went to the tenth grade at C. A.
thnson'High School here in Columbia. He does have
his GED. He 1ives with his mother and his-fiancee
and has three children. He worked at Co1umbiav_
Farms as he stated prior to this incident. |

This is.a tough case. Ever since I had it, he
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has admitted his guilt in this case. In

mitigation, he did not have the weapon in this

‘case. The Co-Defendant did have the weapon. He is

here taking full responsibility for what he did and
is very remorseful for that.
He has been in jail, Your Honor, for I think

it will be nine months on the'29th of this month.

~ And he understands the seriousness of these

charges. I have explained it to him and he
understands it. We've been talking about it for
nine months. |

His mother, his father, and other family
members are present in the courtroom. I believe
ﬁis mother would Tike to address the Court at the
appropriate time, and he also would like to address
the Court.

what we're asking for, Your Honor, is a short
active sentence. He tells me he haévlearned his
lesson. And I do believe him. He does seem
remorseful. But, again, he would like to address

the Court, and his mother would also like to

“address the Court at the appropriate time.

THE COURT: A1l right. I will be glad to hear

from him.

THE DEFENDANT: Your Honor, I just want to

17
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take the time to -- I understand the victim is not
here, but I do want to apologizé to the victim. I
feel véry bad about what happened. My heart goes
out to him.‘ And I just I pray for the victim
plenty of'nights at the county ja11,'pray1ng that
what happened didn't affect hisl11fe, you know, and

that‘He can make it each and every day without

" going in fear, Your Honor.

And I just want to apologize to my family and
everything for putfing‘them through this.

That's all 'I want to'say.

Thank you, Your Honor.

THE COURT: A1l right. Thank you. "

I will be glad to hear from his family
members. |

MS. DASH: Good morning, Your Honor. My name
is Dorothy Dash.

THE COURT: Ma'am, can you speak into the

. microphone? My court reporter can't hear you.

MS. DASH: My name is Dorothy Dash.
THE COURT: Yes, ma’'am? -
, MS. DASH: And that's my son, So]omdn Smith.
And I raised him to go to church and be |
responsible. And he has three children. He is a

very good father to his children. 'So~I apologize
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for all he's done. And i‘know he is sorry because
I visit him every Tuesday, and I know he is praying
asking God té forgive him. So I just ask you to,
you know,_have mercy on him.

Thank you.

THE COURT: Thank you, ma'am.

Anything else? Anything else from the State?

MR, CATHCART: Your Honor, just one thing. I
just want to make sure that is on the record, that

needs to be on the record, is that while this

‘occurred in Five Points, when he. attacked the

victim, it is not that he was just walking in Five
Points, he was turning into his house, to his
apartments, so Eight on the foot of his -- front of
his place where he lived is where he was attacked,
kicked down and pistol-whipped.

THE COURT: A1l right.

'MS. CLAXTON: I did want to say -- clear up
about one thing.. I believe he said that he -- his
probationary period was two ygérsy not that he had
served two years on probation, I think that is how
much time he would haQe.

THE COURT: Al11 right. The sentence of the
Court would be that the Defendant will be committed

to the State Department of Corrections for a
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determinant sentence of ten .years. He will be
given bredit for the time he sefved of 254 days at
the Alvin S. Glenn Detention Center. |
- Thank you. . Good Tuck to'you, sir.
MR. CATHCART: .Thank you, Your Honor.
THE DEFENDANT: -Thank you.

(WHEREUPON, the proceedings were concluded.)

(END OF TRANSCRIPT)
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Center [1] 20/3

certain [1] 12/16

CERTIFICATE [1} 211

certify 2] 21/10 21/16 -

charge [4] 3/154/9 11/21211
charged {1] 91

charges [3] 10116 12/12 17/9
children [4). 5/9 16/23 18/24 18725
church [1]-18/23

Circuit [2] 21/921/23

classified {1] 11/2

CLAXTON [5] 1/19 3/17 3/19 13722
16/16

clear [1] 19/18

clossely {1} 6/16

Co'{6] 7/9 7112713 7/23 9/15 1713.
Co-Defendant [6] 7/9 7/127/19 7/23
8115 17/3

Columbia [8] 1/8 5/25 6/20 711 917
16/20 16/21'16/23

coming [2] 7/4 10/1

commit [1] 8/19

committed [3] 8/8 9/11 19/24
complete [1} 21/11

completely [2] 14/14.16/8

complies [1] 3/4

congluded [1] 20/7

conditions {1] 12/7

DASH [5] 18/16 18/17 18/20-18/20
18122

date {2] 9/3 15/18

dates [1] 8/25

Davis.[6] 7/24 B/1 8/3 8/9 8/16 8/22
days [2] 15/18 20/2

DEANDREA [1] 1/14

DEBORAH [3] 1724 21/8 21/23
decision [2} 4/14 16/6

Defendant (18] 1/8 1/203/4 718 7/3 7/12
7/13 7149 7119 7/23 8/1 8/4 8/14 9/6
9/15 16/8 17/3 19/24 - .
Defendant's [2] 8/25 16/6
Defender's {1] 7/25

defense [1] -13/5

Department [4] 6/20 7/1 9/17 19/25
detained [1] ‘7721

Detention [1] 20/3

determinant [1] 20/1

did [8] 8/3 10/2 10/8 13/617/2 17/3 17/4
19118

discussed [1] 12/3

does [5] 4/8 4/10 4/11 16/21 17/19
doing [3] 6/117/18 8/15

done [4] 14/10 14/11 14/12 1911
Dorothy [2] 18/17 18/20

doubt {2} 12/24 13/12

down [4] 7/7 9/16 11/18 19/16
drawing [1] 7/17

dropped [1] 8/9

drugs [2] 6/26/7°

during {21 2/5 2/14

E

each {3] 7/10 15/13 18/7
earlier [1] 8/17

eligibility [1] 12/4

eligible {1] 12/6

else [4] 10/5 16/13 19/7 1877

. lemotional [1] 6/10

END [1] 20725
entire [1] 12/8
ESQ [1) 1118
event [1] 7/2°
ever [2] 12/6 16/25

levery [3] 15/13 18/7 19/2

everything [2] 14/10 18/10
exchange [1] 14/18

exhibits [1] 2/13

explained {3] 3/22 13/15 17/9
extent [1] _10/9

F

face [1] 9/8

fact [3] 9/17 9/21 10/15

facts (5] 6/17 6/21 9/5 10/8 10/12
factual [1) 16/5

family [3] 17/12 18/9 18/14
Farms [2] 5725 16/24




F

identified {1] 8/7
iliness [1] 6/4

father {2] 17/12 18125
fear {1] 18/8

feel [2] 14/1118/3
Ferry [1] 9/6

fiancee [1] 16/22
Fifth-[2] 21/9 21723
find [2] 16/4 16/6
Five [5} 7/4 9/14 10/9 19/11 19/12
flanked [1] 7/10

foot [3) 7/3 7/4 19/14
forcing {1] 14/23
foregoing [1] 21/10
forgive [1] 19/3
found {2] 8/5 8/9

free [1} 14721

freely (1} 16/7

front [1) 19/14

fult (13 17/4

fully {1} 12711

futher [1] 21/16

incident [1] 16/24-

indicated [2] 16/8 16/10 -

indicating [1] 8/15

indictment 1] 3/23

informed [1] 10/3

innocent [1] 12723

instruct [1] 12721

intelligently [1} 1677

interest [1] 2117 .

interested [1] 10/1

into [2] 18/18 19/13

introduced [2] 2/1321/12

is (51]

it[20] 3/11 4/1 4/1 4/2 4/3 4/6 6/18 8/11
8/12 9/20 10/6 11/18 16/17 16125 1717
17/3 17110 1710 18/7 19/12

items [1] _7/14

23

month [4] 4/59/10 9131777 -
months {2] 17/7 17/11
moming [1] 18/16

most {1} 11/2

mother [5} 5720 16122 17/12 17/14 1721
motor 1] 8/4

Mr. {2] 8/1 8/9

Mr. Davis [2] 8/1 8/8

Ms [B] 3/19 13/22 16/15 18/16 18/20
18722 .

Ms, [1] 3/17

Ms. Claxton [1] 3/17

much f11 19/22

N

J

jackats {1] 9/15

G

Gainey [4] 6/19 6/21 6/25 8(7
Gamers {1} 9/6

gave [1] 8/14

GED {1] 16/22

GENERAL [2] 1/1 21/14
give (1] 12/16°

given [2} 15/13 2072

giving {1} 6/21

glad [4] 16/12 16/15 17/23 18/14
Glenn [1] 20/3 -

God [2] 3/7 19/3

goes {1] 18/3

good [3] 18/16 18/25 20/4

grade [1] 16/20

Grand [1] 477

Greene 2] 7/6 10/8

ground [2] 712 9/16

GS[1] 1/2

guilt [3] 12/24 13/11 17/1

guilty {19} 3/14 4/12 4/18 6/13 9/9 9/10
10/15 12/1 12/16 13/14 14/18 14120
14/24 15/1 15/2 16/17 16/1 16/6 16/11

jail [6] -3/16 5/22 10/20 12/8 17/6 18/5
Johnson [1} 16/21

JUDGE [1] 1/14

Judicial [1] 21/9

July [3] 1/9 3/1 21/15

name [3] 6/23 18/16 18/20
nature [1] 12/11
necessary [1] 14/1
need 2] 1072 14/4
needs [1} 19/10
negotiations [1] 13/18
neither {11 21/16
nervous [1] 610
night [t] 7/2

nights (1} 18/5
nine.[2} 17/7 17/11
nor [1] 2117

nothing {1]_3/6

jumped [11 7/11
K .

0O

keep [2] 6/10 10/3
kicked {1] 19/16
kidnapped [1] 8117
kin [1] 21/16
kind[1] 414 =
Knowing [1] 11725
knowingly [1] 16/7

L -

H

hand [1] 3/3

handgun [1] 8/13

happened (4] 6724 7/2 18/3 18/6
Harden [2] 6/20 7/3 »
Harkeen [4] 7/24 8/3 8/16 8/22
have [26]

he [72]

He'lt{1] 9/25

he's [2] 9724 19/1

hear [5] 16/13 16/15 1723 18/14 18/19
heart {1] 18/3

help [1] 377

her [6] 9/8.13/22 13/25 14/1 14/5 14/8
hereby {1} 21/10

hereto {1] 21117

hiding [1] 8/6

High [1] 16721

home [1] 8/25

HONORABLE [1] 1/14

hours [1] 6/6

house [1] 19/13

hurt [1]_8/22

lady [1] 977

last [1] 6/6

later [1) 8/4

lawyer [1] 12/4
tawyer's {1] 14/15
leamed [1] 17/18 .
legs [2] 7/14 716
lesson [1} 17/19

life [3] 11/6 11/23 18/6
light[1] 4/4

Listen [1] 6/16

live [3) 6/155/17 5119
lived [1] 19/15

lives [1] 16722

long [2] 5/514/1
luck [11_20/4

observed [1} 77

observing [1] 7/4

obtain [1] 7/14

Obviously [1] 8/23

occur [1] 10/8

occurred [1] 19/11

off [3] 7/10 8/2 8/4

offer [2] 9/2 11/14

office [2] 7725 7/25 .

Officer [6)} 6/19 6/20 6/21 6/25 7/3 817
officers [3]) 6/17 8/2 9/21

Official [2] 1/25 21/8

old [3} 4/21 97 16/19

on[21] 4/235/57/37/37/6 7/8 7117 8/5
9/2 9/8 9/12 9113 10/4 10/8 17/7 19/4
19/9 19/10 19/14 19/21 21114
opinion [1] 4/8

opportunity {1] 13/3

originally [1] 9/

our [2) 7/17 7125

own [1] 14/21
P

M

making [1] 8/18

many [1] 5/11

maried [1] 5/7

maximum [1] 10/19
McCURDY [3] 1/24 21/8 21/23
meaning {1] 11/3

medication [1] 6/7
members {2] 17/13 18/15

-iMental [1]) 6/4

mercy {1} 19/4
microphone [1] 18/19
middle [1] 9/14
might (1) 6/10

minutes [1} 7/21
mitigation [1) 1772

FI{1] 16/12

parole {6] 4/24 11/6 11/23 12/4 12/4
1277

participant {1} 8/16

party [1] 21/17

past.{1] 4/4

patroi (1] 7/3

pending [1] 7/24

people [2] 8/8 12/56

perimeter 1] 8/3

period [1] 19/20

physical {1] 6/9

pistol [7} 7/13 8/9 8/10 8/108/12 9/7 -
19116 .

-|pistol-whipped {2] 7/13 19/16

pistol-whipping [1] 8/10

place [1] 19/15

Plaintiff [2] 1/5 1/18 v
plea {10] 9/2 10/2 10/4 11/13 14/18
15/17 16/1- 16/5'16/11 16/12




24

P

plead [5] 4/11 12/1 12/16 14/23 16/6

pleading [6] 3/14 4/18 6/13 13/14 14/20
151

pled [5] 912 9/9 9/10 11/10 11118

plenty [1)- 18/5

pocket [2] 7/15 9/20

point [2] 9/8 11/8

Points [6) 7/59/14 10/9 19/11 19/13

police [5] 6/20 7/1 822 8/23 9/17

possession [1] 9/4

possible [3] 3/23 10/18 12/13

possibly [1] 11/17

pray [1] 18/4

praying [2] 18/5 1972

present (2] 13/4 17/13

presented [3] 4/2 4/2 4/6

presumed {1} 12/23

presumption [1] 12/22

previou'sly' [1] 1118

prior [3] 8/25 11/13 1624

private {1] 3/18

probation {6] 4/23 5/2 5/5 9/12 9/13

19/21

probationary [1] 19/20

problem [1] 6/10

proceedings [4] 2/5 2/14 20/7 21/12

promised [1] 14/17

properly [1] - 14/1

prove [2] 12/24 13/11

Publlc [1] 7/25

punishment {3] 3/23 4/812/13

pursuant [1] 9/2

- |pursue [1] 11/5

pursuing [2] 11/21 11/22

routine {1} 7/3
RPR[2] 1/24 21/23
run [1] 8/23
running 2] 7/8 7122

S

putting [1]1 _18/10

Q

question [2] 13/3 15/13
questions [2] 15/4 15/10

R

raise {1] 3/3

raised (2] 16/19 18/23

ran {7] 7/17 7/19 8/2 8/4 8/5 8/11 8/21
range [1] 12/12

reason (2] 4/4 8/21

reasonable [2] 12/24 13/12

record {6] 1/6 6/23 8/25 19/9 19/10
2111

recovered [1) 8/12

reduction [1} 11/11

relative 1] 21/13

remain [1] 13/6

remorseful [2). 17/5 17120

reporter {5] 1/25 18/1921/1 21/8 21723
represent [2] 3/20 14/2
representation [1] 13/23
represented [2] 3/17 13/21
representing [1} 16/10
responsibility [1] 17/4

responsible (1} 18/24

restraining [1] 7/15

RICHARD [1] 1/18

RICHLAND [4] 1/2 10/921/521/14
ride [1] 8/18

rights {5] 3/24 4/9 12/17 13/15 13/17
Road [1] 8/6 v

‘lrobbed [1) 9/19

robbery [6] 3/14 4119 6/14 9/4 11/11
1672

said [3] 8/21 8/22 19/19
same {1} 7/11

satisfied 3] 13722 14/14 16/8
say [2] 18/11 19/18

saying [2] 8/16 11122

School [1] 16/21

second [1] 11/18

seem [1] 17/19

seml (1} 8/13
semi-automatic [1] 8/13
sentence [8] 10/18 10/19 12/5 12/9
15/17 17/18 19/23 20/1

‘|September [1] 9/3,

September the [1] 973

serious [1] 11/3

seriousness 1) 17/8

serve (1] 12/8

served [2] 19/21 20/2

services [1] 14/15

SESSIONS [2] 1/1 21/14

she [2] 14/10 14/11

shoes [1] 8/5

shoot [2] 8/22 9/8

short [2] 8/4 17/17

shot [1] 820

should [2} 12/7 14/11

sidewalk {1] 7/8 *

silent [1] 13/6

since [1] 16/25

Smith [7] 1/7 3/2 3/13 3/20 4/16 16/18
18/22

socks [1] 8/6

solely [1] 13/11

SOLICITOR [4] 1/18 6/16 11/5 16/13
Solomon [7] 177 3/2 3/13 3f20 418
16/18 18122

sen [1] 18/22

soon [1] 8/1

sorry [1] 191

SOQUTH {71 1/1 1/41/9 9/24 21/4 2119
21114

speak [1]- 18/18

spoken {1} 9/23

stamp [1] 4/4 .

slanding [3] 3/136/197/8

State's [1] 10/10

stated [4] 10712 10/16 16/18 16/24
statement [1] 8/14 '
stolen (1] 9/4

stop [1] 7/18 :

street [4] 7/7 7/8 8/6 10/8 :
strike {4] 10/24 11/4 11/12 1118
strikes [1} 11/4

striking [1] 7/16

strong [3] 5/4 9/3 11/11

student [1] 9/24

substantial [1] 16/5

suggested [1] 15/9

. |summer [1] 925

sure {1} 19/9
surrounded [1] 9/15
surveying (1] '9/18

taken [1] 677
taking {1} 17/4
talk [1] 14/4
talked [1] 13725
tatking [1] 17/10

talks [1] 1417

tells [1] 17/18

ten {2] 15/18 201

tenth [1] 16/20 .

testify (2] 13/6 1317

thank [S] 3/9.10/11 18/1218/13 19/5
19/6 20/4 20/5 20/6

that [68)

that's [2] 18/11 18722

Their {1} 5/13

there [6] 9/18 9/21 12/22 13/19 15/6
16/4

they [11) 5/15 5/17 6/17 7/10 7/18 7/21
812 8/3 9/19 11121 11122

thing [2] 19/8 19/19

think [3] 10/6 17/6 19/21

this [34] '

threat [1) 8/19

three [4] 5/12 5/14 16/23 18/24
threw [1] 8/11

through [1] 18/10

today [3] 6/11 14/18 15/14
today's [1] 15/18 :

told {2] 9/7 1072

tough [1}. 16/25

traffic [1] 7/4

TRANSCRIPT [3] 1/6 20725 21/11
treated [1] 6/1

trial [3] 12/21 12421 21112

true {1] 21711 -

truth [3] 3/6 3/6 3/6

truthful [1] 15/12

trying [1] 714

Tuesday [1] 19/2

turning [1] 19/13

Twenty [1)- 4/22

TYNIKA [2] 1/18 13/22

u

under [2] 8/19 1217

underneath [1] 8/8

understand [19] 4/8 10/18 10/20 11/1
11/6 1115 11/23 1219 12/11 12/15
12/17 12425 1317 13/10 13/12 15/16
1519 15723 18/1 ‘
understanding [1] 6/11

understands [2] 17/8 17/10
understood [2) 14/7 15/4

University [1] 9/24

until {1] 12/5

unwilling [1] 8/16

upon [ _13/11

\4

vehicle [1] 9/6

very [4] 8/24 17/5 18/3 18/26
victim's [1] 7/15 ‘ '
violent [1] 11/2

visit {1] 19/2

voluntarily {1] 167

w

walve [2] 13/14 13/16
walking [2) 7/7 19/12

swear [1] 3/5

T

tackling [1] 7/12

wallet [1] 9/19
was [25]
We {3} 7/6 7/7 7/17




w

we're [1] 17/17

We've [1] 17/10

weapon 2] 17/2 17/3

weapons [1] 7/17

wearing [1] 8/6

what [12] 5/38/11 6/24 7/18 9/9 10/3
11722 12/7 17/4 17/17 18/3 18/6
WHEREUPON [4] 2/4 2/13 3/4 2077
while [2] 7/15 19/10

whipped [2] 7/13 19/16

whipping {1} 8/10

whole [1] 3/6

will [13] 6/21 12/6 12/8 13/10 14721
15122 16/12 16/15 1717 17123 18/14
19/24 2011

wish [5] 4/11 11/25 13/6 13/16 15/25
wishes [1] 16/11 :

within (3] 6/6 7/21 156/18

without [3} 11/6 11/23 1877
witnesses [3] 2/4 13/3 13/4

work {2] 5/21 5/24

worked {1] 16/23

warse [1] 9/22

Y

year [1]) S/7 -

years [8] 3/15 5/6 9/13 10/20 16/19
198/20 19/21 20/1°

you [108] ’
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STATE OF SOUTH CAROLINA
Lo IN THE COURT OF COMMON PLEAS
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)
) APPLICATIONFOR .
State-of SotithiC ) POST-CONVICTION; RELIF.F
o ) SN ZE N
om =
) T
) T _
A gng : ()
~ INSTRUCTIONS. B READ CAREFULLY 5

s application to receive consideration by the Court, it shall be in writing (legibly
handwrittén or typewnttcn) signed by the applicant and verified (notarized), and it shall set forth in
concise form the dnswers to each applicable question. If necessary, applicant may furnish his answer to a
particufar question 6n the reverse side of the page or on an addmonal page. Applicant shall make clear to
Whlch quesuon any s such contmucd answer refers.

Smcc évery’ apphcanon must be swom under oath any false statement of a material fact therein
may serve as'the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assui "ganswers are true:and correct:

on is taken in forma.paup s, it shall mclude an afﬁdavn (attached at the back of
h-information-which €stablishes that apphcant will be unable to pay the fees and costs
hen the application is comipleted, the original shall be mailed to the Clerk of Court
1ch the applicant was convxcted

7

ation of Court which imposed s‘éntcnce TLSUSNG

2.
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[OF ‘
C)

Thc datc upon which sentence was imposed and the terms of the sentence:

/A/ 2 / 2 yes.

ﬁ'éth'cr a 'ﬁnding of guilty was made:

fter a pled-of guilty _

tera plea of not g’ﬁ'ilt‘y

iifié"r a ple’a Of’nolo'*cohtendcre

sition of sc‘nten,ccz Vi

(b) -._' e'result in é'ach-sgt:h CJ& to which yo‘u a_lp‘pealed:

77
///4

) éx_datc ofeach such ncsult o
YAV
i e /V / /ﬁL

(d) flf ‘kriown, c1tat10ns of any wnttcn opmlon or ordcrs entered pursuant to such

: rcsults

i. :ﬂn»: e L,

o)

Qo AP,

“If you, answered Ano@ to (7), state your reasons for not so appealing:

(a) nmw, .//72/%/472@/7% %@Mﬁﬁg@%

W0




It

12.

13.

@

.

(c) - -

Stute concxsely the grounds on which you base your allcganon that you are being held in

custody unlawfully
() D// /79 1«5@//;«// i @WL
(c) -

Smtc concxscly and in thc same ordcr the facts which support cach of the grounds set out

in (10)

@ MZZ //M ]A/Ewws /A/Q///Mf L7

Prior. to this apphcatlon have you filed thh respect to this conviction: A/O

(@) any pctmon ina Statc Court undcr South Carolina Law? /f/[]

(b) any petition in State or Federal Couns for habeas corpus or post ~convictions

" relief? A/ﬁ

' () . any petition in lhe Umted States Supreme Court for certiorari other than petitions,

if any, already specified in (8)? /‘/0

- (d) .- dny other petitions, motions or apphcanons in this or any other Court?

If you answcred Aycs@ to any pan of (12) list with réspect to each petition, motion or

application:

(@)  thespecific nature thereof:

S —— 0 4/

(b)  the name and loéétion.df the Cotirt in which each was filed:

LT

A




14,

15.-

(e)

1.

it.

i,

iv.

29

‘the disposition thereof:

77 77

/E//Zf

the date of each such dlSpOSl/On

[ S 4
/77

7.

if known, citations of any written opinions or orders entered pursuant to each such.

- dispositjon:

/(///

/Y//ff

Has any ground set forth in (10) been prevnously presented to this or any other Court,

~ State or. Federal, in any pctxuon, motion or application which you have filed? ,

If you answered “yes” to (14)’idcntify"

(a)_

1

I I ¥

i,
G
i,

iii.

which grounds have bccn prcsentcd




" 16.

by //‘/Md %/&Qg A%E@
e)

. Were 'yo_‘f\’i repr'cse.n'ted by. an attorney at any time during the course of:

. 1id,

BRI

If'dny g'r'ound set forth in (10) has not previously been prcScnted to any Court, State or’

Federal set forth the ground and state concisely the reasons why such ground has not

prcvnously been prcscntcd ﬂ/é’/édzl/ﬁ /ﬁﬁf ,<// 23 ﬁ/é%ﬁ‘[, M.S //ﬂf
(a)' ) I, l Yy é'

(a) = your m-raignmc'nt.-:-énd plea? . yfi
(b) ‘ your m'dl ifany‘? Wﬂ

'(c)> * your sentencing? _ Yéj

" (d) your appeal, if any from the )udgmcnt of conviction or the xmposmon of

'scntcncc” . /

() pncparatlon prcsentatmn or cons:dcrauon of any petitions, motions or apphcatxons .

w1th respect to this convncnon which you ﬁled" Yf;j

If you answcmd Aycs@ to onc or more’ pans of (17) list:

(@) thc name and addfess of cach attomcy who rcpresentcd you:

(b) the‘-procecdings at which cach such attorney represented you:

i.
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l9 - Stale clearly the rehef you seék in ﬂhng this application:

25//5&5& /%%%7’ A

202 Are you now undésenténce from any other court that you have not challenged?

A

Revised 3/2003

'STATE OF SOUTH CAROLINA AR T
| #7 7y . VERIFICATION
County of L) '

I :ﬂé)/‘%/(/ HM T A JW , being duly swom
upon my oath;, depose and : say that T'havé subscribed to the foregoing application; that I know the
coiiténts thereof; that it includes-every ground khown to me for vacating, setting aside or
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STATE OF SOUTH CAROLINA :

) INTHE COURT OF COMMON PLEAS
COUNTY OF RICHLAND . )  FOR THE FIFTH JUDICIAL CIRCUIT
SMITH'sOlomonz~ o ) 2012CP4004047 .,
-#00346955 | -) ns oz
| ) oF £ ¢
L e _ o —_ ¥
. Applicant, > - ) om S el
o ) o PE = 53
) RETURN oz = =
‘State of Sogt;h'Catoﬁﬁa;' ) 2 < —<;
Respondent:-. - )
e

The-Respondent, making its Return to the application. for post conviction

rélief (PCR) filed Juné 11; 2012, would respectfully show this Court::

The : Apphcant 1s presently conﬁned in the South Carolina Department of

ursuant to orders of comm1tment of the Richland County Clerk of
Court.- The Apphcant was: mdlcted at’ the July 2011 term of the Richland Grand Jury

for Attempted Arm Robbery (2()11 GS 40- 3073) 2 He was represented by Tynika Claxton,

Esquire, on't'jjghe char‘ge(s).«_ On.'..'July 20, 2011, the Applicant appeared before The

Honorable ‘D'eAndre,a,G,' B»enj'z"if_rrii‘r'i Where he pled guilty and was sentenced to ten

(10) years ifiprisonmert.

2 hitps:/iSword.c

ate.sc. uslsodc publlcflnmateDetalls do?id= +00346955

‘»I\H TH Solomon 7 - State’s Return - (2012CP400404 /)
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' Theap 1icatiori for post coniviction relief (PCR) was filed June 11, 2012.

L

Attached hereW1th and mcorporated herein are the records of the Rlchland

County Clerk'of Court 1egardmg the subJect convictiorni(s), the Apphcants records

from- the S th Carohna Department of Correctlons, and the guilty plea transcnpt 3

Th'e Re,sp‘o nt reserves the rlght to amend this Return upon receipt of any '

3 The'Respondeh'fM'l'I ulifize the Réicord on Appeal if the direct appeal was an Anders appeal.
. SMITH Solomon Z - State’s Return - (2012CP4004047)
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19, Suie dcarly the nehcf you scck in filing this upplication;

s M@?ZA

IV

" For - the purposes of thlS Return, the Respondent 1nterprets each of the

Apphcants allegamons to. be clalms that he received ineffective assistance of -

counsel. The Respondent contends that the Applicant's trial counsel rendered

adeqn'ate as_'_siStanCe .andprovide‘d representation within the range of competence

required B§§-'étterneys in‘e:iniin‘al cases. See Butler v. State, 286 S.C. 441, 334
S.E.2d 813" (1985) | |

In a post convmtmn rehef proceedmg, the Apphcant bears the burden of
pfovmg th"e"-'allegamens_m their 'apphcatlon. Id. Where meffectlve assistance of
counsel 'is‘ alleged as Aa- ground for relief, the Applicant ‘must prove that "counsel's
‘ con'd.u'ct-so' unaefﬁined the prb‘per functioning of the adversarial process that the

trlal cannot be rehed upon as havmg ‘produced a just result." Strickland v.

Washmgton 466 U S 668, 104 S. Ct 2052 2064 80 L.Ed.2d 674, 692 (1984); Butler, -

| 334 S.E. 2d 813

The p‘;épe: Ineasufe of Ip'erfo-rmance -is whether the attorney provided
represéntat‘ie‘n' {vitnin éhe range of ‘coxnp'etence required in criminal cases. The
courts presnf"{n'lfe that counsel renaeped adequate assistance and made all significant

decisions in-'the exercise of reasonable professional judgment. Strickland, 80

o SMITH Solomon 7, - State’s Retwen - (2012CP4004047)‘
L : Page30f6 -
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LEd.2d 674;'? The Ap’pli'ca.nt must overcome this presumption in order to receive

relief. Cherrvv State, 300 S. C 115 386 S.E.2d 624 (1989)."

A two pronged test is used n evaluatlng allegations of ineffective assistance
of counsel. . F1rst the Apphcant must prove that counsel's performance was

deficient. _'Under this 'pr'ong,_ : attorney performan(':e' is measured by its

"reasoﬁable‘ under pji‘ofess'_ic:)hel riorme.':' ’Cherry,- 300 S.C. at 117 , 386 S.E.2d at

625, citirie::; Strickland. - Second, cOunS‘eI‘e‘ deficient performance must have

preJuchced the Apphcant such that "there is a reasonable probablhty that, but for

counsel's u "rofess1ona1 errors, the result of the proceeding would have been

difforent.” 'Ch‘erry, 300 5.0 af '1‘_17-18, 386 S.E.24 at 625. A reasonable probability

is a ptobaHﬁtﬁf sufficient to undermine confidence in the outcome of the trial.

State, 325 S.C. 182, 480°S.E.2d 733 (1997). Even with respect to guilty

pl‘ea courisé -the 'applieant must show that there is a reasonable 'probabﬂity that,

but for counsel's alleged errors, he §Vou1d not have pled guilty and would have
mexsted on gomg to trlal Hill v. Lockhart 474U, S. 52 (1986)

"The ,Rgspondent,‘_ subm;‘c:§‘ that— the Applicant cannot.l | satisfy either
1‘equi1'emen1;;(:;'f.t:he Strieklén"d test. However,. th’e'aﬂegation of ineffective assistance

of cou.njsel'pi‘bbably raises questions of fact that cannot be conclusively refuted by

 the record. *i?'h'e"'ReSpbndent reguests an evidentiary hearing to fully resolve

this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d 247 (1983).

' SI\I] TH Solomon 7 - Sfato s Return - (2012CP4004047)
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V.

‘Bach and-every allegation contained within the application not hereinbefore

either expres‘ls‘.jl‘y’ffaidmitted-,"qualiﬁed- or explained is hereby denied. The Respondent

ther‘éfore requests tHat this Court convene an evidentiary hearing solely on the
1ssue-of :inefféééf:\%e. assisténce of _éo‘uns‘e_l. ‘As to all other allegations, the Respondent
moves forsummary dismiSs'a;l:p'i'x:rs’uarit to SC Codé Ann. §A17-27-70 on the basis
that’there is-‘."ri‘c'-)::';.ge_nuiné:issue:'-o_f' _mét_erial fact wiﬁch would necessitate an eviden-

tiary- hearing_’f}f_’iﬁ"ﬁd:ﬁhéﬁ' those allegations should be dismissed as a matter of law.

TT'H Solomon Z - State’s Return - (2012CP4004047)
4 - Page 5 0f 6 :
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- July 3, 2012

WHEREFORE, iiaving rﬁ&'dé‘ its Return, the State requests that an
evidéntiafy hearlng be held. The Respondent will coordinate with the
A‘p;“xlicant"é at ney. who is, at;cord'ing to the Respondent’s file, Alexis K.
_Liqgggy, Esq ‘ égarding when the h’ea;‘ing should be set._4’ ‘

. Re'spectfqll_y submitted,

'ALAN WILSON -
" Attorney General
"JOHN W. McINTOSH |
" Chief Deputy Attorney General
SALLEY W. ELLIOTT

Senior Aséistant Deputy Attorney
General

ROBERT D. CORNEY

Assistant Attc@y‘G\eneral _
By: r\\\\&k —t

"ATTORNEYS FOR RESPONDENT

Office of the Attorney General
P.O. Box 11549
Columbia, SC 29211

‘ Telephone: (803) 734-3737 .
rcorney@scag.gov

' :_thé 5t Circuit is available at hiip:/fwww.scag.govicriminal-litigation/postconvictionrelief -
TH Solomon Z - State’s Return - (2012CP4004047)
' “Page 6 of 6
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND

FOR THE FIFTH JUDICIAL CIRCUIT

SMITII Solomon Z -
# 00346955 B

2012CP4004047

po:
CERTIFICATE OF SERVIC%):I

d
3maaﬂ A3
[Q:OIWY 21 Inr 20l

Respondent.

1. lam an‘:émpléil-ee ‘of the Respondént in the abdve—captiohed action.
2. Regular compniunication by mail exists throughout the State of South Carolina and
that this is a proper circumnstance of service by mail.
3.

[-have this d_ay served a copy of the a letter in the above- -captioned matter on the
followirng pe ‘on(s) by routmg thé same to the United States mail, postage prepaid:

 Alexis K Tiindsay, Post Office Box 11449 , Columbia, SC 20211

DATED July 012. M q

ean R: Indriago AN
eqal Assistant

QRES

ERIE

a
ALRNOY.QH

¢
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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS

County of Richland 2012-CP-40-4047

SOLOMON SMITH,

vs. TRANSCRIPT OF RECORD

'STATE OF SOUTH CAROLINA,

)
)
)
)
)
)
)
APPLICANT, )
)
)
)
)
)
RESPONDENT, )

December 7, 2012
Columbia, South Carolina

BEFORE:

THE HONORABLE J. ERNEST KINARD, JR., JUDGE .

APPEARANCES:

WILLIAM JORDAN, ESQ.
Attorney for the Applicant

ROBERT CORNEY, ASSISTANT ATTORNEY GENERAL

Attorney for the State

KAREN AMBROZIAK
Official Court Reporter
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MR. CORNEY: May it please the Court, Your Honor.

"THE COURT: Okay.

MR. CORNEY: Your Honor, the State calls the Post
Conviction Relief action of Solomon Smith. Tt's docket
number 2012-CP-40-4047. |

Mr. Smith was true bill indicted at the July 2011

‘term of the Richland County grand jury for attempted armed

robbery. That was indictment number 2011-GS-40-3073.

Mr. Smith pled guilty July 20th, 2011 before Judge
Benjamin as indicted to that charge without recommendation
or negotiation. |

He was sentenced to ten years imprisonment, did hot
have a direct appeal from that plea by the time‘of the fCR
application, June 11lth, 2012. He i1s represented today by
Mr. Will Jordan.

Just as a preliminary matter me for purposes in the
record, Your.Honor, me énd Mr. Jordan have discussed it
briefly, and I think it would be a good idea to stértAthe
PCR hearing just by advising Mr. Smith, -you know, of the
potential consequences and benefits of the Post Conviction
Relief application just to make sure we have it on the
record.' He understands what he's doing in these
proceedings.

THE COURT: Okay. ‘Mr. Smith, I don't know anything

about your case. You understand that?




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

43

THE APPLICANT: Yes, sir.
THE COURT: And we're here, and you can go forward.

Apparently, you're going forward saying your attorney was

ineffective, although it's pretty hard to win on a guilty

plea.

If you prevail on a PCR, it doesn't go away. All
that happené‘is you get a new trial which you can plead
again or you can get a trial, but you can be sentenced to
more time than this, it looks liké. That's just the risk
that you run.

If there afe other charges that are dismissed -- I
don't know anything about it at this point -- they can
also reindict those charges, especially.

Are we ready to go?

MR. CORNEY: And that‘s'all from the State, just I'll
turn it over to Mr. Jordan. Thank you, Your Honor.

MR. JORDAN: May it please the Court, Your Honor.

I'm Will Jordan on behalf of Mr. Smith. As Mr. Corney

stated, we're here seeking post conviction relief on the
grounds of ineffective assistance of counsel.

Mr. Smith was, as Mr. Corney said, charged with
attempted armed robbery and did pled guilty to that
charge. We have -- I'll kind of summarize our argument
and then éall Mr. Smith to the stand.

A brief summary, we have an argument that Ms. Claxton
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who fepresented Mr. Smith as trial counsel advised
Mr. Smith that it was in his best interest to pled guilty
to the charge pending against him.

We have fhree.reasoné that that advice was inadeqguate
and led to Mr. Smith entering a plea of guilty, not based
on enough information to make a knowing and intelligent
plea of guilty. )

Your Honor, our first érgument is that Ms. Claxton
failed to properly investigate the case before advising
Mr. Smith to enter a'guilty plea.

Mr. Smith will testify that he asked Ms. Claxton to

interview the police officers who are involved in this

. case, the codefendant who is.also~charged with him, as

well as ﬁhe victim of the case -- I mean of the crime.

Ms. Claxton didn't interview any of those
individﬁals. Not knéwiﬁg the extent of the State's
evidence against him, he wasn't able to enter a knowing
and voluntary plea.

Sedond, Your Honor, Ms. Claxton failed to adequately
advise Mr. Smith of the range of the sentence he was .
facing. Mr. émith will testify more about that, but
again, not knowing thé full possibility of the sentence
that he could receive, he wasn't able to make a knowing
and intelligent plea decision.

Third, Your Honor, Mr. Smith will teétify today that
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he would testify at trial that he did not-know the
codefendant had a gun at the time of this incident.

Ms. Claxton failed to advise him that attempted armed
robbery requires the State to prove that he had a speéific
intent to commit the crime that he was charged with.
Therefore, if the jury didn't believe Mr. Smith's
téstimony that he didn't know the codefendant had a gun,
he couldn't have been convicted of attempted armed
robbery, and he didn't know that information at the time
that he decided to enter a guilty plea.

Finally, Your Honor, Mr. Smith asked Ms. Claxton to
file an appeal on his behalf after the time that he was -
sentenced. Mr. Smith will testify that she-indicated that
she would do that for- him, and the appeal was never filed.

Your Honof, that's a summary of the grounds that
weure'here seeking relief of Mr. Smith.

If it pleases the Court, at this time, I'll call

"Mr. Smith to the stand.

THE CQURT:' All right. Come around.
THE BAILIFF: Place your left hand on the Bible.
Raise your right hand and face the clerk.
SOLOMON SMITH, after being duly sworn,
itestified as follows:
THE COURT: Please have a seat there, sir. Speak

into that microphone. State your full name for the
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Sﬁith - direct .(Jordan)

7
record.
THE WITNESS: Solomon Smith.
| DIRECT EXAMINATION:
BY MR. JORDAN:
Q vGood morning, Mr. Smith.
A Good morning.
Q All rightﬂ You were charged with armed robbery; is
that correct, sir?
A Yes, sir.
0 Okay. And you ultimately pled guilty to that charge,
_.correct, sir?
A Yes, sir.
'Q Did you plead guilty to the charge of armed robbery,
attempted armed robbery, based on the advice of your
‘counsel at theltime?
A Yes, I did.
Q And who wés your lawyer at the time?
A Tyneka Claxton.
Q Did Ms. Claxton advise you to plead guilty?
A Yes. | |
Q Did you rely on Ms. Claxton's advice to make a
‘decision to eriter a guilty plea?
A. Yes, I did.
Q | Before you went into your sentencing-hearing, at the

hearing where you pled guilty, how many times did you meet
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Smith - direct (Jordan)
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with Ms.
A Three.
Q Did Ms.

Claxton?

Claxton ever provide you with discovery

materials for you to review that she received by the

State?

A -Not physlcally.

Q0 Did you ask her about that?

A Yes,.I did.

Q Did you ask Ms. Claxton to interview the police

officers who had arrested you and whb had allegedly seen

the incident?

A

Q

A

Q

Did she
No, she

Did you

who was also

A

Q

A

Q

Yes.
Did she

No, she-

Yes, I did.

do that?
didn't.
ask Ms. Claxton to interview the codefendant,

charged?

do that? -

didn't.

Mr. Smith, at the time that you entered a plea of

guilty, what did you understand about the possible range

of sentence that you were facing?

A

Q

A

Not more than five.

| Say that again. I couldn't quite hear you.

I wasn't getting -- it wasn't exceeding five years.
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Smith - direct (Jordan)

9
0 Okay. And where did that understanding cone from?
A Ms, Claxton.
Q Before you walked into that sentencing hearing, did

you have any idea that you could be sentenced up to 20

years for the crime that you were charged with?

‘A ‘No, I didn't.

Q Did you tell Ms.QCléxton-that you and your
codéfendant did not intend or attempt to rob the victim?
A Yes, I did.

Q Did you tell Ms. Claxton that you did not have any
knowledge thét your codefendant'did not have a gun at the

time of the alleged crime?

A Yes, sir.
o) Did you understand at the time that you entered a
plea of guilty, that.you would have to -- that the State

would have to prove béyond a reasonable doubt that you had
a specific intent to commit the crime that you were
charged with in order to convict you?

i\ -No, I didn't. |

0 Mr. Smith, did you ask Ms. Claxton to appeal your
caée after you were sentenced?

A - Yes.

Q And did she tell you that she would do that?

A Yes, she did.

Q Okay. Did she file an appeal?
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10
A No, she didn't.
0 At the sentencing hearing, do you recall answering a
number of questions asked directly to you?
A Yes, I did.
Q Did you have a conversation with Mé. Claxton about

those questions before you entered the courtroom that'day?.‘

A Yes.

Q And what did she tell you about what you would be

asked?
A She told me I would be asked was I satisfied with my
lawyer and do ---do I agree with everything the solicitor

is éaying, kind of like go with the flow: You know, just
answer yes Oor no.
Q Did she advise you how you should respond to the
questions that the judge asked?
A Yes, she did.
Q What did she tell you about that?
A She asked me did I agree with her; and yes, that I
understand that -- the'allegations against me and that
they are true, so get the five years.
MR. JORDAN: Nothing further, Your Honor.
MRL‘CORNEY: Just very briefly, Your Honor.

"CROSS~EXAMINATION:

BY MR. CORNEY:

0 Mr. Smith, it's your contention that you had no idea
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Smith - cross (Corney)

11

you could receive up to 20

years in prison for the guilty

plea that you were about to enter, correct?

A Yes.

Q - Okay. So when Judge Benjamin advised you on page ten

of the transcript, which I
of that in front of you or
the plea transcript before
A "No, I haven't.

Q Okay.

MR. CORNEY: If I may

Honor?

THE COURT: All right,

read the transcript.

BY MR. CORNEY:

don't know if you have a copy

if you had a chance to review

coming in here?

approach the witness, Your

- page, ten, line 18. I already

Q And that's what I'd point the Court's attention to,

but if the transcript reflects that you told Judge

Benjamin you understood that you could receive up to 20

years in Jjail at the guilty plea, you wouldn't contest

that in ‘the transcript} would you?

A No, I wouldn't.

Q Additionally, at the guilty plea hearing, Judge

Benjamin also asked you at

the very end,. "Has anyone

suggested to you how to answer any of my questions?"

You said, "No, ma'am,"

A Yes.

correct?
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12
Q So you're relying dn Judge Benjamin at.that point in’
time?
A I was going on the advice of my lawyer.
Q In line with Judge Benjamin, essentially.
A (Indicating) . |
Q That was a yes?
A I guess.
Q Okay. And it's your contention today also that you

did not know that the codefendant had a gun on him at the

time this robbery occurred, correct?

A - Yes.

0 You gave a statement to the police before the guilty

plea after you were arrested?

A No, I didn't.

0 You didn't give a statement to police?

A No, I didn't.

Q Okay. So it wasn't your contention at any point in

time that the codefendant had threatened to shoot you if
you didn't participate in any of the robberies?

A No, I didn't.

0 All right. . So that was a misétatement by the
solicitor on the record?

A Yes.

MR. CORNEY: Your Honor; that's all the questions I

have of Mr. Smith.
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Smith - cross (Corney)

.13
THE COURT: All right.
MR. CORNEY: Thank you very much.
MR. JORDAN: ©No further questions, Your Honor.
THE COURT: Step down.
MR. JORDAN: That would be all the witnesses for
" the -~
THE COURT: All right.
MR. JORDAN: -- applicant, Your Honor.
MR. CORNEY: Your Honor, the State would call
Ms. Tyneka Claxton to the stand, please. |
THE COURT: >Okay.
| TYNEKA CLAXTON, after béingvduly
sworn, testified as follows:
THE CLERK: Please have a seat there. State your
full name for the record. |
THE WITNESS: It's Tyneka Claxton.
DIRECT EXAMINATION:
BY MR.- CORNEY:
Q  Ms. Claxton, do you recall-representing Mr. Smith on
the current charges thét we're hére for today?
A I do.
Q Okay. And howvdid you become involved in his
representation?
A I was appointed by the court to represent Mr. Smith.

Thefe was a conflict with the Public Defender's Office.
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53

0 Okay. Have you had an opportunity to review the

guilty plea transcript and your file before coming in heré

today?
A I did.
Q Do you recall meeting with Mr. Solomon -- Mr. Smith

to discuss the charges he was facing?

A I do.

Q ‘Okay. Any idea, recollection of‘how many times you
may have met with him? I believe Mr. Smith said three

times. Would you say that was accurate?

A I think it was probably four to five times, maybe
even more. I don't remember exéctly.
Q Okay. And during those meetings, were you able to

review the indictments with him and the charges he was

facing?
A I did.
Q Were you able to review his constitutional rights

with him?

A I did.

Q And that included his right to a jury trial?

A I did.

0 All right. Were you ablé to review the potential

sentence he was facing?
A I did.

o) Okay. And that was zero to 20 years on the attempted
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Claxton - direct (Corney)

15
armed robbery?:
A It is and I made him aware of that.
0 During your discussions, did you have any issues
communicating with him, or did he have any problems
participating in youf discussiéns? |
A No. .
Q He seemed to underétand what y'all were discuséing
during the conversations?
A He did.
0 Now, from the outset of your“representation, whaﬁ was

his stance on the charges? Did he admit guilt? Did he
deny it? What was his stance in your discussion?
A To me, he always admitted his guilt. However, in his

statement to officers, he said that he was threatened at

gunpoint.

Q Okay. That was by the codefendant that he was.with
that day? | | | (

A Yes.

Q Okay. And just as a brief factual background, if you

could, and I know you're kind of going frdm memory here,
could yoq_give the Court just a very brief background of
how -the arfest came about?

A Basically, i1t was -- it was an attempted armed
robbery that happened in Five Points. The officers saw

the crime being committed. They saw —-- the officers saw
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the crime firsthand being committed. He always said that,
you know, he was guilty of it. He knew the possible

penalties.

o) Okay. In your discussions with him and him saying

that, you know, it was the codefendant threatening him,
were you able to discuss with him how that may be a
triable. issue, may be something you could raise at trial?
A Well, that was the statement he gave the police.
That wasn't what he told me.

Q At any point in time in yoﬁr discussions wi?h

Mr. Smith, did he ever indicate to you that he Wished to
take this to trialé

A Never, |

Q Now, regarding the discovery file, do you recall
receiving that from the State?

A Yes.

Q Okay. And did you have the opportunity to review it
with Mr. Smith? |

A I did.

Q Okay. Did you -- were you ever able to give him a

copy of the discovery file?

A I did not give him a copy, but I did review it with
him.
Q Okay. 'And as part of that discovery file, were there

statements from the victim in there?
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17
A - It was.
Q Okay. Were you able to review that with Mr. Smith?
A I did.
0 Okay. Were there incident reports from the officers

involved in the "arrest?
A There was.

Q - All right. So ybu had a good idea, potentially, of

what they would have testified to at trial based on their

incident.reports?
A I did.
Q Did you ever have the opportunity to interview those

officers?

A No, I did not.

Q His codefendant was charged in this’criﬁe, as well,
correct?

A He was.

Q Okay. And do you recall if he was appointed or

retained counsel on the charge?

A - He was represented by the éublic Defender's Office.
That's why I got Mr. Smith's case.

0 ‘Okay. Did you ever ha&e the opportunity to interview
this codefendant?

A I did not. I do bélieve that I -1 cannot.remember
who his public defender was, but I do béiieve I spoke with

the public defender, but I don't recall who it was.
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18
Q And his attorney obviously would have the ability to
stop you from talking with the codefendant?
A Exactly.
¢) Okay. Do you recall if the wvictim was able to
'identify Mr. Smith?
A . Don't remember.
0 But as you éaid, Mr. Smith essentially admitted to
the -- to his guilt in the crime to the policé in his
statement?
A He admitted his guilt to me, indicated that he did

not want a trial. He wanted to plead guilty, but I
believe his statement to the police was that he was forced
at gunpoint.

0 | Okay. There was a --.1 believe a .22 caliber handgun

found in close proximity to the actual robbery, correct?

A I believe so.
0 Based on your discussions with Mr. Smith, at any
point in time -- and I don't mean to sound repetitive, was

this ever going to be a trial? Was it ever something that

you were preparing for trial and he indicated he wanted a

trial?
A Never.
Q All right. Based on your discussions with Mr. Smith

and your review of the discovery and your investigation,

were you able to develop an opinion about the State's
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ability to.prove his guilt beyond a reasonable doubt at

trial?

A i do;

0 Okay. And what was that opinion?

A That he would be convicted if hé had gone to trial.
Q All ‘right. Do you recall discussing with him fhe

opportunity to enter the plea negotiations with the State?

A Yes. There were no plea negotiations.

Q No offers were ever extended by the State?

A No offeré. |

Q All right. And that was something you were able to

review with Mr. Smith?

A) It was.

Q Okay. Were you able to‘discuss with Mr. Smith the
idea that by pleading guilty, he would be waiving his
right to challenge his side of the story; any defenses,.
witnesses, all those types of things that go.along with

pleading guilty?

A I do.

Q Was it your belief he understood those discussions?'
A T believe that he understood.

Q " Do you feel you gave him all the advice and

information necessary to make a knowing and intelligent
decision on whether to enter a guilty plea?

A I do.
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0 At any point in time after the plea, did Mr. Smith
ever indicate to you that he wished to appeal the plea or

ever asked you to appeal the plea?

A He did not.

Q  Did you ever receive any phone calls, letters,

anything along those lines after the plea date asking you

to appeal?
A No, he did not.
Q From your recollection of the guilty plea hearing, do

you recall anything that would have been preserved on
appeai had he wanted to appeal it?
A No.
MR. JORDAN: Beg the Court's indulgence for just one
moment, Your Honor.
(Pause) .
That's all the questions I have fér Ms. Claxton.
Thank you very much.

CROSS~-EXAMINATION:

BY MR. JORDAN:

Q Good morning, Ms. Claxton.
A Good morning. How are you?
Q I don't have a lot of questions for you, but I wanted

to follow up on something you testified to Mr. Corney
about. You testified that during your representation of

Mr. Smith, he consistently admitted to you that he was
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guilty. What did he admit to you that he was.guilty of
doing? ‘

A "The fact that they chased the guy down; they -- hié
codeféndant pistol whipped the guy, and he held his leés
down and pulled his wallet or tried td get his wallet. I
believe that was the facts, that he admitted to the facts
in the incident report.

Q Do you recall him ever admitting to you that he knew.

‘that his codefendant had a weapon on him?

A I don't know if he said those exact words but --

Q Did you explain to Mr. Smith the elements of
attempted armed robbery that the State would have to prove

beyond a reasonable doubt in order to convict him of. the

crime?
A I did.
Q Did you advise Mr. Smith, in your opinion as his

attorney, that it was a good idea for him to enter a plea

of guilty?
A I believe I did.
Q Okay. And that advice was offered not having

interviewed the police, correct?

A Mr. Smith always told me he did not want a trial, so
it wasn't anything we went back and forth about, but I did
support his decision to plead guilty. |

Q Okay. And I just wanted to be clear. I think I
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understood from Mr. Corney's questions, you never did
interview the police, the codefendant, or the victim; is

that correct?

A That's correct.
Q Do you recall informing Mr. Smith that he would have
to have -- that the State would have to prove the specific

intent to rob the victim in order to convict him?

A I'm sure I did. I don't remember our exact
conversations from that far back, but I'm sure I did.

Q  If Mr. Smith had told you that he never -- that he

~didn't know the codefendant had a gun, would that have

changed your analysis in the case of the State's evidence
against him?

MR. CORNEY: Objection, Your Honor. That's

.speculation.

THE COURT: Well, in addition to that, I mean, I'm .
reading the transcript, and hé told the police in his
statement that he participated because he thought his
codefendant was going to shoot him. So Lord knows he knew
he had a gun at one point or the other from what he told
you.

I'1ll look at the transcript.

MR. JORDAN: And, Your Honor, he said he never told
that to the police.

THE COURT: Oh, he never told it to the police. I
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got you.
BY MR. JORDAN:
Q Ms. Claxton, did you provide Mr. Smith with copies of

the discovery materials that you received from the State?
A I didn't give him a copy, but we did go over it. |

- MR. .JORDAN: I don't have any more questions, Your
Honor.

THE COURT: All right.

‘MR. CORNEY: Just a few brief questions.

REDIRECT EXAMINATION:

BY MR. CORNEY: . . .

0 "Ms. Claxton, in your experience as a criminal defense
attorney, would you agree there is some, I guess; dangers
with providing a defendant with his discovery materials at
the prison?

A Exactly. If you give theﬁ a copy at the prison, a
lot of times, they end up sharing it. It's just not a
good idea. If they insist on it, I do give them a copy,
and I think I explainedlthat_to him. He did not insist on
it.

o) All right. Did you ever tell Mr. Smith how to answer
the judge's questions?

A I never told him that.

Q All right. Were you able to review with him the

theory about accomplice liability or the hand of one is
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24
. the hand of all?
A I did.
0 And how that may apply to this case?
A I did.
Q And would you agree, without the officers here today

and without the victim here today, and codefendant here,
there's no way to know what they would have testified to
had they been called to trial.
A I agree.

MR. CORNEY: That's all the questions I have.

THE COURT: You can step down.

THE ‘BAILIFF: All right: Watch your step.

MR. CORNEY: No further witnesses on behalf of the

State, Your Honor.

Nothing further from us, Your Honor.

THE COURT: Okay. Well, he can't win, you know. He
has got to present evidence showing that it was -- I don't
see any difference; which he didn't do. |

He has testified two or three different ways just
reading the transcript, which he should have read.
Apparently, he didn't read it.v At the hearing, they said

the defendant, that's him, was trying to obtain items from

“the victim's pocket and so forth, eyewitness testimony

from the officers or specific intent is overridden by

action.
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'MR. JORDAN: - Your Honor, we did review the testimony
that he had offered befdre in ouﬁ meetings, so he was
aware of his prior testimony.

THE COURT: All right. Well, he is kind of lucky
that . Judge Benjamin just gave him ten because-the
solicitor tried to hammer it. I mean, he said, "Realiy,

this is his second strike. We dropped down the first

one." i
Judge Benjamin, you know, didn't succumb to the tough

solicitor who was asking for probably 20 years on the

" record.

MR. JORDAN: I underétand, Your Honor. His

 contention is simply that he wasn't given sufficient

information to enter the plea, and that's what we would

offer.

THE COURT: He was af the wrong place‘at the wrong
time participating'voluntarily or involuntary observed by
officers. He can't possibly win based on what I heard.
That's it.

MR. JORDAN: Thank you, Your Honor.

~THE COURT: And, of course, he'll be able to appeal

this; you know. They're going to prepare an order, copy

'you with it.

MR. CORNEY: Thank you, Your Honor. I will prepare a

proposed order, copy.
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MR. JORDAN: Thank you, Your Honor.
THE COURT: Yes, sir.

MR. CORNEY: Thank you, Judge.

(Whereupon, the proceedings were concluded.)
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA Y
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
) -
Solomon Smith, # 346955, ) 2012-CP-40-04047
. 4 ) _
Applicant, )
) | | 5 3
2 ) ORDER OF DISMISSAIZ: * &
) ' o =
State of South Carolina, ) —n?g i :;:
‘ . ) oz =
Respondent. ) o )
) X N
i A

. -~ 3 Q :
This matter comes before the Court by way of an application for Pos_t-Convip%oﬁqlelief

(PCR) filed June 11, 2012. An evidentiary- hearing was convened into the matter before this

~ Court on Friday, December-7, 2012, at the Richland: County Courthouse. Applicant was present - .

at the hearing with counsel, William Jordan, Esquire. The Respondent was rcpresénted by Ro_bert
D. Cofney of the South Carolina Attorney chgral's Office.

At thé hearing, Applicant'testiﬁed on hisown beﬁalf. Also before this Court were copies
of the records of the Richland County Clerk of Cowt, the records of Ap;lrlicant’s guilty -;;lea
he'éri‘ng a'nd Applicant's records from the South Carol.ina Dcpartment- of Cor.rections.

PROCEDURAL HISTORY
" The records before this Court iindicate that Applicant is prese.:ntly'conﬁhed in the South
Carolinq Department of Corrections pursuant to orders of commitment from the Richlandf' County
Clerk. Applicant was true bill indicted at the July 2011 ter;n of the Richland - Grand :Jury for

Attempted Armed Robbery (2011-GS-40-03073), He was represented by attorney Tynika

Clexton, Bsquire, on the charge(s). On July 20, 2011, Applicant pled guilty to the charge as

indicted before the Honorable DeAndrea Benjamin without recommendations or negotiations

SMITH Solomon #346955 — Order of Dismissal (2012-CP-40-04047)
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~ from the state. Judge Benjamin sentenced Applicant to ten (10) years: imﬁrisomncnt on the

charge. No direct appeal was filed. -.

1.

~ limited, 'io the following claim:

In the current action, Applicant alleges he is being held in cuétody unlawfully based upon

the following:

Ineffectlve ass;stance of mal counsel for failure to p1opc>11y prepare and mvoshga’te,
specifically, but wot fimited to the fol Iowing claims

&, Fdilure to explam and provide complete discovery materials to Applicant | pnor
to advising Applicant to plead guilty to the pendmg charge;

b, Pallure to conduct an independent mvesttgahon into the evidencs: and
witnesses that formed the State’s case agmnst Appellaut, despite Appcﬂaut $
request, prior fo adyising Applicant to p. ead guﬂty to the pending charge;: .

Iveffective: assistance of trxal counsel for failure fo- propetly adwse Applicant of the
poesible consequences of pleadmg guilty to the pending charge; speoifically, baf not

1

a. PFallure to explain to Apphcant of the range of sentence that the trial oou’rt

could ifdpose upon him following I:ns entry of a guilty plea.

Ineff.eetwe asgistance of trial counsel for faﬂure to advise Applicant of the elahents
aecessary to prove the orime of attempted armed robbery and.of viable defonses to the
charge, speciﬁcally, but not limited to the following olalim:

a. Pailure to explain to Applicant that in otder to prove that a defendant Is guilty
of attempted armed robbery, the. State must prove that the defendant bad &
specific intent to commit armed robbery. If he had gome to trlal, Applicant
would have testified that he and co-defendant got into an altercation with: the
viotim and co-defendant pulled out & gun, which Applicant did not know co-
defendant had. Under those facts, Applicant would not have had the requisite
intent to oconmit axmed robbery and could not have been found guilty of
aﬁcmpted armed robbery.

4. Inoffective assistance of trial counsel for failure to file an appoal on Appleant’s

behalf, despite Applicant’s request and trial counsel’s assurance.that she would file an
appesl,

SMITH Solomon #346955 — Order of Dismissal (2012-CP—40-O4047)
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FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has-had the opportunity to review the reéord in its entirety and has hef:ard the

testimony at the post-conviction relief hearing, This Court has further had the opportunity to

observe the witnesses presented at the hearing, closely pass upon their credibility and wef%gh their

testimony accordingly. Set forth below are the relevant findings of facts and conclusions’ of laW »

as required pursuant to S.C. Code Ann; §17-27-80 (1985).

In a post-conviction rélief Action, the Applicant has the burden of proving the allégations

~inthe applidation. Rule 71.1(e), SCRCP; Butler v. State,-28-6 S.C. 441; 334 S.E.2d 813 {(1985).
_ Where - ineffective assistance of counsel is alleged as a ground for relief, the Applicant must

prove that "counsel's conduct so undermined the proper functioning of the adversarial process -

that the frial cannot be relied upon as having produced a just result,” Strickland v. Washington,

466-U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 286 S.C. 441, 334

S.E.2d 813 (1985).

The proper measure of performance is whether the attorney provided representation

within the range of competence rtequired in criminal cases. Courts presume that ‘counsel

rendered adequate assistance and made all significant-decisions in the exercise of reasonable

professional judgment. Butler, 286 .S.C. 441, 334 S:E.2d 813 (1985). The Ap'plicz;mt must
overcome this presumption to receive relief. 'Cherry v, Stafe, 3lOO.S.C. 115, 386 SE2d 624
(1989).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counsel. First; the Applicant must prove that counsel's performance was deficient. Under this
prong, attorney performance is measured by its "reasonableness under profes;ionalfnorms."
Cherry, 300 S.C. at 117, 385 -S.E.2d at .625- (citing Strickland). Second, -counsel's deficient
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performance must have prejudiéed the Applicant such that "there is a reasonable probability that,

 but for counsel's unprofessional errors, the result of the proceeding would have been different.”
Cherry, 300 S.C. at 117-18, 386 S.B.2d at 625, With réspect to guilty i)lea counsel, the Applicant

must show that there is a reasonable probability that, but for counsel's alleged etrors, he would

not have pled guilty and would have insisted on going to trial. Hill.v. Lockhart, 474 U.S. 52, 106
S.Ct. 366, 88°L.Bd. 24 203 (1985),
| Failure to Investigare

Applicant first alleges counsel was ineffective for failing to properly investigate his case
prior to advising him to enter a guilty plea. Speoiﬁcally, Applicant statédhe requested counsel
interview the arresting officers, .co—Aefendant arid victim during lier pre—tn'a.l investigation, all of
which she failed to'dd. Applicant notéd he was able to review the dis.covery materials with
counsel during their several meetings prior to the plea, but said he was pever given a copy; of thé

discovery materials to keep at the Department of Corrections with him, On croés-‘examipation,

~ Applicant conceded he told the plea court he was satisfied with counsel's performance and

. preparation of his case.

Counsel testified she was appointed td_ répreéent Applicant on the current charges after

the public defender’s office was conflicted out of its representatibn of Applicant due to the on-

: going representation of Applicant’s codefendant. Counsel said she recalled rccei‘\/i.ng the

discovery materials and. reviewing them with Applicant during their five pre-plea meetings, but - -

noted she did not give Applicant a copy of the discovery to keep. She said doing so was risky as
there is a potential for other inmates to view the materials and then come forward as a “jail house

snitch” against a defendant based on information lie/she sees in the discovery materials: Counsel

said the discovery included incident reports from the two eye-witness officers who made the

SMITH Solomon #346955 — Order of Dismissal (2012-CP-40-04047)
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arrests, as well as the statement of victim given to law enforcement. Counsel testified the

) information_in. those statements was what the officers .would testify to at trial. Additionally,

counsel said codefendant was represented by counsel én the same charge at the time; t11erefoge,
she said, codefendants éounsel Was able to refuse to allow her to interview him or othelwise
discuss the case with her: Counsel éxplicitly noted Applicant admiﬁe_d- his guilt to her from the
outset of her representation and made it clear he never wanted to chgllcnge the chargés by taking:
the matter fo trial, ; |

This Court finds the allegation to be without merit.-As a preliminary matter applied to the

" entirety of the findings set forth in this order, this Court finds counsel’s testimony to be credible
* while conversely finding Applicant’s testimony to be not credible. Applicant has failed to

-convince this Court »éounsel’s performance was objectively unreasonable based on the .

circumstances, Counsel’s credible testimony reflects Applicant conceded his guilt early on in the
process and made it clear from the outset he wished to enter a guilty plea rather than procéed to
trial. With this in mind, counsel reviewed the discovery materials with Applicant to ensure he

was apprised of the state’s evidence against him, which included the two arresting officer’s

incident reports and the victim's statement to police. Counsel was unable to interview

codefendant as he was represented by legal counsel who refused to allow an interview. This
Court finds Applicant has failed to prove counsel’s investigation of the case was objectively

unreasonable.

Further, this Court finds Applicant has failed to establish resulting prejudice. *“This Court

has repeatedly held a PCR applicant must produce the testimony of a favorable  witness or -

otherwise -offer the testimony in accordance with the rules of evidence at the PCR hearing in

order to establish prejudice from the witness® failure to testify at trial.” Bannister v. State, 333
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8.C. 298, 303, 509 S.E.2d 807, 809 (1998). Like:wise, counsel’s alleged “[flailure to conduct an

- independent investigation docs not constitute ineffective assistance of counsel . when the

allegation is supported only by mere speculation as to the result.” Moorehedd v. State, 329 S.C.
329, 334, 496 S.E.2d 415, 417 (1998). Applicant neither prbvided the testimonies of these
alleged witnesses at the PCR hearing, nor presented their statements through another meaﬁs in

accordance with the rules of evidence to prove such interviews would have resulted in beneficial

* information to Applicant. Accordingly, this Court finds Applicant has failed to carry his burden

in proving both deficiency and resulting prejudice in this regard,

Failure to Advise Applicant ofElements of Crime

‘Applicant next contends counsel was ineffective for failing to adequately advise him of -

the elements of Aﬁempted Armed Robbery, thereby rending his. subsequent guilty plea
involuntary. Applicant stated he was not aware his codefendant had a gun on the night in
question and, had he been properly advised of the intent requirement of the charge, he would not

have pled guilty but rather insisted upon proceeding to trial. Applicant testified he-told counsel

he wanted to go to trial on the charge, as he wished to present the jury his testimohy that he was

not aware codefendant had a gun and had no specific intent to rob victim.

On cross-examination, Applicant-con.ceded he -gave answers to the plea judge indicating a
desire to waive trial by entering a guilty plea, but said he.did so onjy based upon counsel’s
coaching. When asked about his answer t(;' Judge Benjamin that the answers given at the plea
were his own, Applicant stated he had lied to the plea judge under oath. Likewise, despite the
plea transcript’s references to Applicant’s statement to law- enforcement in which: he had said
codefendant threatened to shoot him, Applicant testified he never gave any statements to law

enforcement subsequent to his arrest.

SMITH Solomon #346955 — Order of Dismissal (2012-CP-40-04047)
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‘Counsel testified from the outset of her repre;sentation .6f Applicant, he openly admitted
his ;guilt of cﬁasing down, tackling and robbing victim while codefendant pistol whipped victim.
-She noted Applicant had given a statement to law enforcement in which he alleged he committed
the robbery under codeféndant’s threat to shoot Applicant if he did not participate. Counsel noted
two’ police officers watched the crime occur from nearby -and were able to arfeét Applicant
sho;t]y thereafter in closé pro-xijhnity to the crime. She also said a .22 caliber handgun was left
nearby the scene by codefendant.

Counsel testified she could not recall whether Applicant ever affirmatively said he knew
codefendant ﬁad é gt;n that nigh’g, but said it was a logical assumption Appliéant koew as
Applicant’s own statement to law enforcement included a reference to codefendant threatening to
shoot him if he didn’t pa.'rticipatq. .Goul.lsel went on to say she reviewed the eleménts of the
charge with Applicant in depth, as well as the application of the theories of accomplice
liability/”hand of one, hand of all” to Applicant’s case. Regarding the intent element of the
charge, counsel said she didn’t specifically recall the cdnversation she had with Applicant in tfxat
regard, but was sure they discussed it in depthf. |

This -allegation is.denicd. Counsel credibly testified she was “sure” she reviewed all of
the elements of the crime with Applicant iricluding the specific element of intent. Counsel
reviewed the theory of accomplice liability with Applicant and how such a theory would apply to
the underlying facts of tﬁe charge to result in a finding of guilt at trial. Applicgnt’s own statement
to law enforcement as referenced by the record and testified to by counsel make .cle‘ar Applicant

was well aware codefendant was armed at the time of the crime. Counsel informed Applicant of

all of the necessary information and gave him all the advice necessary for him to make an’

informed, intelligent and voluntary decision whether to plead guilty-or proceed to trial. With all
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of this i mind, -Applicant made the indep;endent_ decision to enter a plea. Counsel’s cx}edible

testimony and the record before this Court directly contradict. any finding- that counsel’s-

representation was deficient or otherwise unreasonable in this regard. Therefore, this Court finds
no deficiency.

Further, this Court finds Applicant failed to prove resulting prejudice as- there is no

reasonable likelihood that, but-for.counsel’s alleged etror, Applicant would not have pled but

rather gone to trial on the charge. Counsel’s credible testimony reflects Applicant had no interest
whatsoever in challenging the state’s evidence through trial. He readily admitted his guilt and

sought to enter a beneficial' plea from the outset of counsel's representation. Further, at trial

Applicant was facing the testimony of two police officers who personally witnessed the robbery"

and were able -to identify Applicant as one of ‘the perpetrators after.-“arresting him shortly
theréaftcr. Based -on these facté and the remainder of the'evide.nce presented, this Court.finds no
reasonable probability that had counsel explained the intent element of the charge any
differently, Applicant wouid have insisted upon proceeding to trial. According'l‘y, this allegation
is denied. | |

Féilure to File Appeal

Applicant finally alleges counsel was ineffective for failing to timely file an appeal of the

guilty plea. on his behalf. Applicant testified he a;sked counsel to- appeal the guilty plea.shortly

after entering it, which counsel said she would do, but no notice of appeal was ever filed.

Counsel testified plainly that Applicant never asked her to appeal the plea, and said she

_ had no reason at any time to believe Applicant wanted to appeal the plea, She went on to say she

never received any phone calls or letters: from Applicant affer the pléa hearing indicating his

desire to appeal. Counsel said that had Applicant requested she- appeal, she would have
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immediately filed a notice of appeal on his behalf. She finished by stating she did not see any .

issues preserved in the record for an appellate court to consider.

Based on counsel’s cre&ible testimon)", this Court finds cpunsél Wwas .not ineffective in this
regard and Applicant is not entitled to°a belated direct appeal of the plea entered. C‘ounseIAwas
never recjuested to file an aépeal and had no reason to bel-i.eve Applicant'would_wént to appeal
the plea. Absent éxtraordinary circumstaric;s, such as when there is reason to think a rational

defendant would want to appeal (for example, because there are nonfrivolous grounds for appeal)

. or when the defendant reasonably demonstrated an interest in appealing (such as when defendant

specifically.requests one be filed), there is no constitutional requirement that a defendant be

informed of the.right to direct eppeal from a guilty plea. Roe v, Flores-Ortega, 528 US 470
(2000). The South Carolina -Supreme Court has applied this standard to guilty pleas as well,

saying:
) ...absent extraofdinary circumstances, there is Ao constitutional
requirement that a defendant be informed of the right to appeal
from a guilty plea... The bare assertion that a defendant was not
advised .of appellate rights is insufficient to grant relief. Instead,
there must be proof that extraordinary circumstances exist such
that the defendant should have been advised of the right to appeal.

Weathers v. State, 319 S.C. 59, 459 S.E.2 838 (S.C. 1995). Apphcant s testimony that he

requested counsel appeal the plea is not credxble Accordingly, this Court denies Apphcant 5

request for a belated direct appeal of the guilty plea.
CONCLUSION
Based on all the foregoing, this Court finds-and concludes that the Applicant has not

established any constitutional violations er deprivations that would require this court to grant his
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application. Therefore, this‘ application for post-conviction relief must be denied and dismissed
with prejudice.
This Court advises Applicant that he must file and serve a notice of appeal within thirty

(30) days from the recéipt by counsel of written notice of entry of judgment to secure the

' apprOpr'iate appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453

. (1991), an Applicant has a right to an appellate counsel’s assistance in seeking review of the

denial of PCR. Rule 71.1(g),.SCRCP, provides-that if the applicant wishes to seek appellate

review, PCR counsel must serve and file a Notice of Appeal on the Applicant’s behalf. Your

~ attention is directed to South Carolina Appellate Court Rule 243 for appropriate procedures for °

| appeal.

IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied
and dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this _ "2/ _dayof /). , 2012,

(

= 2
J(BRREST KINARY, dR.
Presiding Judge
_ Fifth Judicial Circuit

Camden, South Carolina.
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I - DOCKET'NO. 2011GS4003073 : After being fully advised.as to my -
WITNESSES : legal rights, | hereby waive presentment
' . ) N to the Grand Jury. ,

/(5) Robert Mccracken — Columbia Police The State of SOUth Cardlina '

Department : Defendant
County of
Richland

]

hereby appear m my own proper person and plead

ARREST WARRANT NUMBER

COURT OF GENERAL SESSIONS

K643232

ACTlON OF GRAND JURY

Fore?person of GranErJury

Date: - . " JUL : 1 4 20” .. .

VERDICT

. JULY TERM 2011
. . ’ Defendant
THE STATE | Wi |
vsl' . . ne5$ CM

Cc(: PLS. AND G.S.

_ >Solomonin‘Smitl;.

Foreperson of Petit Jury
Date:

L ' Indictment for
' ATTEMPTED ARMED ROBBERY

. SC Code: 16L11-0330(B)
' CDR Code: 0026
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STATE OF SOUTH CAROLINA)

. COUNTY OF RICHLAND )

such case made and provided.

s  INDICTMENT

._/

At a Court of General'Sessions, convened bn_'JU.LY 13, 2011, the Grand

' Jurors of Richland County present‘up,ph‘their.qath':;-:i','

- ATTEMPTED ARMED ROBBERY.
CDR Code: 0026~ $C Code: 16-11-0330(B)

That SOLOMON SMITH did in Ric¢hland County- on or about October 29, 2010,
. while armed with a deadly weapon attempt-to take and carry away the personal"
" property of ANDREW‘{\IORRIS in the |mmed1ate presence of ANDREW NORRIS

. -with- intent-to deprive -hlm--of*'-pos_sesmon--‘by us,e_- Of?fOFCETTthreatS,' or intimidation, - -

in violation of Section 16-11-0330(B), S. C. Code of Laws, 1976, as amended.

Against the peace and dignity of the Sfﬂté. and.contrary to the statute in

. DAN JOHNSON SOLICITOR
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07/29/2@11 12-"1-9 8835761075 - - . CRIMINALRECORDS PAGE 82/872
' STATE OF SOUTH cmoum ' ) IN THE COURT OF GENERAL SESSIONS
COUNTY OF " Richland g '
STATE - V8. . ) " INDICTMENT/CASE#: 2011684003073
. , . _Solomon Smith | .- A/WH _K643232
ARA: - . ') © Date of Offense: _10/29/2010
Race____ . Scx M. Age. . 20 ) -" 8.C.Codé- - § : _16-11-0330(A)
DOB: v ¢ _:SS#_ : ) . CDRCodé#: _ 0139
Address: ) T
City,State, le - , Y
DL#: . som ' %  SENTENCE SHEET
*CDL Yes([ ] NOD CMV Yes[J No[] Hazmit ch[:} NoD . '
In dlsposmon of the said inidichuent comes now the Defendant Wwhe wa.s D CONVICTED OF or XIPLEADS
TO: Robbery / Armed Robbery, robbiery while armcd or-allegedly & with a dead]y wcavon L
W mivto[atmn of § 16:11-0330(A) . " of the 8.C Code f Lavs, beanng CDR Code # 0138 ) o

[) NON-VIOLENT . [X] VIOLENT Dse‘fuous . IMOST SERIOUS  [JMaudatery GPS(CSC [)§T7-2545

T o wimninot 1st or Lewd Act) '
Tho chatge is: K] As lndxcted, (OLesser Includcd. Offmsg,. DDcfend:mt Wmvcs Presentment to Gmnd Jury. (defendanit's lnitials)
The plea iy X #tit Negotiations or Recommendation, - [ Negotiated Sentence, ' (7] Recommendation by the State.
ATTESL AL A - Vo L

o o AL _,éffgf. ). Q@Mﬂﬁﬁ__ 2010

- CATH/ \RT RICHAR.D SC Baik - ftorney for De: SC Bar#
WHERES 0r 2, the Defendant is commited to the - bé‘me Departmcnt of Correcﬁous, 0 County Detention Ceater,
for a determinate term of . /( 2 'days/x_nonm;@dr [ urdérthe Youthful Omnder Act notto exceed . years
andjor t pay a fincof § _ ; provided that upon‘the sefvice of - days/mvnﬂls/years and/or payme paymcnx
of § i plus costs and assesstenits as applicable®; the- balancc is suspended vnth probanou for-

months/years and subject to South Carolina Department cfPrDbancn ‘Parole and Pardon Smlccs standard conditiom af
probation. wtich are incofporated by Feference. =
[J CONCUSRENT or O CONSECUTIVE t6 sentence on; - o )
The D=1 1dant is 1o bé given credit for t\m(czcrvcd pursuant to § C Codc . § 1340 to be calculated and apphcd

by the State Depertment of Correctidhis; .S
[] ‘The Defzadént is to beplaced on'the Ceniral Registry of Child Abusc and Neglcct puxsuantto 8.C. Code §l7—25-135

Pursuant ts {8 U.S.C Section 922,it is unlawlul for 2 person convicted of 8 violation of Section 16-25-20 or 16-25-65 (Crimins!
Domestic i-lenec ) to sblp,transport,pom-n or recelve s firearn or smmunitioa,

Proviso 90.¢ “CCJA Surcharge) ] 85

§ 44-53437. ) (Conditional stc*urge) §350
3% to Cour:  (if paid in instailmeats)

TOTAL

z Prcsxdmg Judge

Clerk of Ce- “)CPUW'EIC")‘ g gf: Mﬁldge COdE R .-2, U ] i
Court Repe _ﬁw Scntence Date; - <) a)‘ [7} /-17[
SCCA/:wer‘-: ‘om) C 7 .

§ 47.12 requires £500 be paxd to Clerk’
during probatxon

SPECIAL CONDITIONS:
[ORESTIV ! ION: (7] Deferrad o Der. Weives Hearing “JOrdered:  PTUP .
Total: § : plus 20% fee: $ days/hom's Public Service Employmmt
Payment Terms: . : ! - . Obtain GED .
[ Setby W OPPPS N - Attend Voc. Rebab, ot Job Corp
- — — My serve W/E begmigg
Recipient: . : Substance Abuse Counseling 0
*Fine: : E Randor Drug/Aléahol testing O
§ 14-1-204 [ Aessments 107.5 %) . S .. Pine may be pd n equal, consecutive weekly/monthly
§ 14-1-2117¢ 1) (Cony, Surchargs) - §in0 S pmm of § . . beginning
14-1-211(4 2) (DU Surcharge stoo S
g 55.5.25" __‘))[I(IDAS“SmC:;Z ) st — s paxd to Public Defender Rund
§ 56-1-28% 7 111 Breath Test) . s»5 3 Othert 2.
Proviso 47.5 -ubli¢c Del/Prob) . 3500 b
§ 14-1-21% aw Enforce, Funding) 525 s R :
§ 14-1-212 g Court Surcharge) S150 8 (3 Condition Discharge, § 44-53-450(C) requires
§ 50-2)-1: A Breath Test Fee) S50 $ $350 be pald to the Cledk prior to cass disposition
§ 56-5-2943{7: {Vehicle Assaginent) $40en S 0 Appoimed.PD or sppointed other counsel,
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