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· TIIIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD 
NOT BE CITED OR RELIED ON AS PRECEDENT IN ANY 
PROCEEDING EXCEPT AS PROVIDED BY RUL.E 268(d)(2), SCACR. 

THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

GeneC. Belk, Individually and -
as Co-Personal Representative 
of the Estate of Robert D. BeI~, Appellant, 

v. 

Linda B. Harris, Individually 
and as Trustee of the Ida Mae· 
K. Belk Irrevocable Trust dated 
9-17-07 and in all alleged 
fiduciary capacities, Bibco, 
Inc., Dewey M. Houser, 
Carolina Preowned, LLP, 
Michael D. "Mickey" Lyles, Jr., 
and M.M. Weinberg, Jr., 
Defendants . and Cheryl Ann 
Harrison, Patricia B. Schmid, 
Robert M. Belk, and Ida Mae 
Belk, Stakeholders, 

Of whom Bibco, Inc., Mary B. 
Weinberg (substituted for M.M. 
Weinberg, Jr., deceased) 
Patricia B. Schmid and Ida Mae 
Belk are 
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Appeal FromSumterCounty 
James R.Barber,Circuit Court Judge 

Unpublished Opinion No.2011-UP-383 
Submitted June 7, 2011 - Filed ,August 4,2011 

AFFIRMED 

Andrew F. Lindemann and Thomas E. Lydon, both of 
Columbia, for Appellant. 

Pope D. Johnson, III, of Columbia anq William H. 
Johnson, of Manning, for Respondents. 

. . . .. 

PER CURIAM: This case involve'~:familydisputesstemming from the 
father's probate estate. The' surviving siblings disagreed about who should 
serve as personal representative, seeking both formalJy and. informally to 
remove each other or appoint an alternative' sibling. , The probate court 
removed the motions to'remove and appoint a personai'representative to 
circuit court. One sibling, Gene Belk, also, filed an action in circuit court 
complaining about a trust created for his mother after his father's death by the 
same attorney who drafted his father's will, M.M. Weinberg. Weinberg filed 
a motion to dismiss the complaint and attached twcraffidavits; The circuit 
court retained, ,Gene and his sister"',, Lind(i" tIarri's,':as: ,co~personal 
representatives' at;ld appointed a, third siblirig).' PatriCia Schmid," as special 
administrator. The court granted Weinberg's motion to dismiss, treating it as 
a summary judgment motion. The court denied Gene's post:.trial motions. 

Gene appeals atguing the' circuit: court (1) lacked subject matter 
jurisdiction to appoint a ~peCial ,adm'inistrator, (2) eiTedin converting the 
Rule 12(b)(6), SCRCPrnotiofl iritoa>RliI656, SCRCP summary judgment 
motion, '(3) 'sh~uidhave "h~~~d " atnq,tiQ!1" to 'co~pel discovery before the 
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motion to dismiss, and (4) erred in granting the motion to dismiss. I I We 
affirm pursuant to Rule 220(b)(1), SCACR, and the following authorities: 

As to whether the circuit court lacked subject matter jurisdiction: S.C. 
Code Ann. § 62-1-302( d)(l) (Supp. 20 I 0) (allowing removal from probate to 
circuit court of "formal proceedings for the probate of wills and for the 
appointment of general personal representatives" (emphasis added); Dema v. 
Tenet Physician Servs.-Hilton Head, Inc., 383 S.C. 115,120,678 S.E.2d 430, 
433 (2009) ("Subject matter jurisdicti6n_ is the power to hear and determine 
cases of the general class to which the proceedings in question belong. "). 

As to conversion of motion to dismiss into a summary judgment 
motion and the order in which the court addressed the motions: Chastain v. 
Hiltabidle, 381 S.C. 508, 514-15, 673 S.E.2d 826, 829 (Ct. App. 2009) ("It is 
well settled that, but for a very few exceptional circumstances, an appellate 
court cannot address an issue unless it was raised to and ruled upon by the 
trial court. "). 

As to whether the circuit court properly granted the motion to dismiss: 
Gaar v. N. Myrtle Beach Realty Co., 287 S.C. 525, 528, 339 S.E.2d 887, 889 
(Ct. App. 1986) ("[A]n attorney is immune from liability to third persons 
arising from the performance of his professional activities as an attorney on 
behalf of and with the knowledge of his client."); Stiles v. Onorato, 318 S.C. 
297, 300, 457 S.E.2d 601; 602 (1995) ("[A]n attorney may be held liable for 
conspiracy where, in addition to representing his client, he [1] breaches some 
independent duty to a third person or [2] acts in his own personal interest, 
outside the scope of his representation of the client. "); Argoe v. Three Rivers 
Behavioral Ctr. & Psychiatric Solutions, 388 S.C. 394, 405, 697 S.E.2d 551, 
556 (2010) (declining to' "extend an attorney's liability to those in privity with 
his or her client"). . 

AFFIRMED. 

FEW, C.J., PIEPER, and LOCKEMY, JJ., concur. 

I 'Ne decide this case without oral argument pursuant to Rule 215, SCACR. 
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U!be $>outb QCaroIina QCourt of ~ppeals 

Gene C. Belk, Individually and as Co­
Personal Representative of the Estate of 
Robert D. Bclk, Appellant, 

v. 

Linda B. Harris, Individually and as 
Trustee of the Ida Mae K. Belk 
Irrevocable Trust dated 9-17 -OTand. in 
all alleged fiduciary capacities, Bibco, 
Inc., Dewey M. Houser, Carolina 
Preowned, LLP, Michael D. "Mickey" 
Lyles, Jr., and M.M. Weinberg, Jr., 
Defendants and Cheryl Ann Harrison, 
Patricia B. Schmid, Robert M. Belk, 
and Ida Mae Belk, Stakeholders, 

Of whom Bibco, Inc., Mary B. 
Weinberg (substituted for M.M. 
Weinberg, Jr., deceased), Patricia B. 
Schmid and Ida Mae Belk are Respondents. 

The Honorable James R. Barber 
Sumter County 

Trial Court Case No. 2008-CP-43-00347 

ORDER DENYING PETITION FOR REHEARING 

PER CURIAM: After a careful consideration of the Petition for Rehearing, the Court is 

unable to discover that any material fact or principle of law has been either overlooked or 

disregarded and hence, there is no basis for granting a rehearing. 

It is, therefore, ordered that the Petition for Rehearing be denied. 
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Columbia, South Carolina 

cc: Andrew F. Lindemann 
. Thomas E. Lydon 
Pope D. Johnson, III 
William H. Johnson 

r---+------4--I---_c. 1. 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM SUMTER COUNTY 
James R. Barber, III, Circuit Court Judge 

Civil Action No. 2008-CP-43-0347 

Gene C. Belk, Individually and as Co-Personal 

RECEIVED 
AUG 1 9 2011 

se COurt of Appeals 

Representative of the Estate of Robert D. BeJk, ...................................... . Appellant, 

v. 

Linda B. Harris, Individually and as Trustee of the Ida Mae K. Belk 
Irrevocable Trust dated 9-17-07 and in all alleged fiduciary capacities, 
Bibco, Inc., Dewey M. Houser, Carolina Preo\\-TIed, LLP, 
Michael D. "Mickey" Lyles, Jr., and M.M. Weinberg, Jr., Defendants; 
and Cheryl Ann Harrison, Patricia B. Schmid, Robert M. Belk, 
and Ida Mae Belk, Stakeholders, 

Of Whom Mary B. Weinberg (substituted for 
M.M. Weinberg, Jr., deceased), and Patricia B. Schmid are, .................................... Respondents. 

PETITION FOR REHEARING 

The Appellant Gene C. Belk, individually and as Co-Personal Representative of the 

Estate of Robert D. Belk, petitions the South Carolina Court of Appeals for a rehearing of the 

Court's recent decision in Belk v. Harris, Op. No. 2011-UP-383 (S.c. Ct. App. filed August 4, 

20·11) .. 

The grounds for the Appellant's petition for rehearing are addressed in detail in the 

supporting memorandum filed herewith and incorporated herein. 
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The Appellant's petition for rehearing is based on the Court's decision in Belk v. Harris, 

Op. No. 2011-UP-383 (S.c. CL App. flied August 4, 2011).the supporting memorandum filed 

herewith; the briefs and Record on Appeal; Rule 221(a), SCACR; Rule 224, SCACR; and other 

rules of court. 

Columbia, South Carolina 

August 19,2011 

DAVIDSON & LINDEMANN, P.A. 

BY: ;::::::.. ",r: d: -' 
ANDREW F .. LINDEMANN 
1611 Devonshire Drive 
Post Office Box 8568 
Columbia, South Carolina 29202 
(803) 806-8222 

Counsel for Appellant Gene C. Belk, 
Individually and as Co-Personal Representative of 
the Estate of Robert D. Belk 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM SUMTER COUNTY 
James R. Barber, III, Circuit Court Judge 

Civil Action No. 2008-CP-43-0347 

Gene C. Belk, Individually and as Co-Personal 

RECEIVED 
AUG 1 9 2011 

SC Court of Appeals 

Representative of the Estate ofRobertD. Belk,....................................... Appellant, 

v. 

Linda.B. Harris, Individually and as Tmstee of the Ida Mae K. Belk 
Irrevocable Tmst dated 9-17-07 and in all alleged fiduciary capacities, 
Bibeo, Inc., Dewey M. HOllser, Carolina Preowned, LLP, 
Michael D. "Mickey" Lyles, Jr., and M.M. Weinberg, Jr., Defendants; 
and Cheryl Ann Harrison, Patricia B, Schmid, Robert M. Belk, 
and Ida Mae Belk, Stakeholders, 

Of Whom Mary B. Weinberg (substituted for 
M.M. Weinberg, Jr., deceased), and Patricia .B. Schmid are, .................................... Respondents. 

MEMORANDUM IN SUPPORT OF 
APPELLANT'S I>ETITION FOR REHEARING 

The Appellant Gene C. Belk, individually and as Co-Persona] Representative of the 

Estate of Robert D. Bdk, has petitioned this COllrt for a rehearing of the recent decision in Belk v. 

Harris, Op. No: 2011-UP-383 (S.c. Ct. App. filed August 4, 2011). The Appellant respectfully 

submits that the following points were overlooked or misapprehended by this Court: 
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1. 

This Court erred in its summary disposition of the subject matter jurisdiction issue. By 

Order filed November 7, 2008, the Circuit Court appointed Patricia Schmid as a Special 

Administrator for the Estate of Robert D. Belk. The Appellant contends that the Circuit Court 

lacked subject matter jurisdiction to appoint a special administrator, and as a result, the order and 

the appointment of Schmid by the .Circuit Courtois null and void. In addition, there was no 

application or petition· even filed, let alone removed from Probate Court, seeking the 

appointment of a special administnitor: 'Ibis Court failed to consider or address the merits of this 

threshold issue. The Court's citation of a single statute and case are not dispositive of the issue. 

This Court overlooked and failed to recognize that the Circuit Court clearly lacked 

subject matter jurisdiction over the appointment of a special administrator on several bases. 

First, the Circuit Court lacked the authority to appoint a special administrator because no 

application or petition as required by Section 62-3-614 of the Probate Code was ever filed. The 

Respondents never even addressed this issue in their briefs. Clearly, there was no application or 

petition filed in Probate Court for a special administrator, and certainly there was no application 

or petition removed to the Circuit Court. 

Second, the Circuit Court lacked subject matter jurisdiction to consider any issue relating 

to the administration of the Estate of Robert D. Belk because it is subject to the Order of 

Informal Probate wpich was issued by the Sumter County Probate Court on May 7, 2004. (R. 

741). Section 62-1-302(d) of the Probate Code allows for the removal of causes of action or 

claims to the Circuit Court relating only to six subject matters as enumerated in the statute. The 

appointment or removal of a personal representative and the appointment of a special 

administrator in an informal probate proceeding do not fall within any of the six subject matters. 

2 
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As indicated, the Estate of Robert K. Belk is subject to the Order of Informal Probate. Because 

the Estate is being probate infonnally, Section 62-l-302(d)(1) has no application. As such, the 

probate of the Estate of Robert K. Belk, including the appointment or removal of personal 

representatives and special administrators, are by statute within the exclusive jurisdiction of the 

Probate Court and are not subject 10 removal to the Circuit Court. I 

This Court's reasoning is unknown due to the summary disposition. However, the Court 

cites Section 62-1-302( d)(l) and highlights the word "fonnal." But the Court overlooked and/or 

failed to explain how Section 62-1-302(d)(I) allows for removal in this case when the Estate of 

Robert K. Belk is subject to the Order of Informal Probate. Throughout this litigation, the Order 

of Informal Probate remained in effect. It was not altered, amended, revised or vacated. A 

change from an informal probate process to a formal probate process must come from the 

Probate Court. The Circllit Court did not vacate or amend the Order of Infom1al Probate nor 

would it have had the authority or jurisdiction to do so. In short, there was no fonnal proceeding 

filed in Probate Court or removed to Circuit Court, and thus, this Court's emphasis of the word 

"fonnal" in its cite to Section 62-1-302(d)(l) has no bearing. 

Finally, the Appellant argues that Judge James Barber improperly addressed issues 

involving the administration of the Estate of Robert D. Belk as part of Civil Action Number 08-

CP-43-0347, which is the civil action commenced by the Appellant on behalf of the Estate. As 

the Appellant points out, only Civil Action Number 2008-CP-43-0347 was assigned to Judge L. 
• ' •• '. ".p •. -

In addition, unless a matter has been first brought in Probate Court and then 
properly removed under Section 62-1-302(d), the Circuit Court lacks subject matter jurisdiction 
over that matter. Colly v. YarlzejJ, 309 S.C. 259, 422 S.E.2d 100 (1992). Under the Probate 
Code, "each proceeding before the court is independent of any other proceeding involving the 
same estate." S.C. Code Ann. § 62-3-107. Citing Section 62-3-107, the Supreme Court in COlly 
explained that "removal applies only to the particular proceeding removed .. Upon removal, the 
probate court relains exclusive jurisdiction over the administration of the estate." Cotty, 422 
S.E.2d at 102. 

3 
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Casey Manning for adjudication by the order of Chief Justice Jean H. Toal dated September 15, 

2008. (R. 2). There was no subsequent order by the Chief Justice authorizing Judge Manning or 

Judge Barber to assume jurisdiction over the probate matters that were ultimatel)' adjudicated by 

Judge Barber in his November 7, 2008 Order. This Court overlooked and failed to issue any 

ruling on this issue. The Appellant submits that it is clear from the record that Judge Barber 

acted beyond the authority or scope of the Chief-.Justice's order, and for that additional reason, 

the appointment of Patricia Schmid as the Special Administrator is null and void. The Court is 

respectfully requested on rehearing to'address this issue. 

For eaeh of the foregoing reasons, the Appellant submits that the Order Appointing 

Special Administrator issued by Judge Barber on November 7, 2008, was without the requisite 

jurisdiction, and thus, that order must be vacated as null and void. The Court is requested to 

rehear this issue and fully address the Appellant's arguments. 

H. 

This Court also overlooked or misapprehended the issues pertaining to the dismissal of 

the Appellant's causes of action against the Respondent M.M. Weinberg, Jr., the attorney who 

had prepared the Will of Robert D. Belk which was in probate, who had represented Mr. Belk in 

numerous business matters before his death, who had represented the Estate, and who later 

represented Linda Harris and Ida Mae Belk in the present litigation.2 The Court's citation of 

three cases is ~ot dispositive of the i~sue.s presented. The Court on rehearing is requested to 

consider and address the merits of the Appellant's position. 

Specifically, the Appellant maintains that the Circuit Court erred in dismissing two of the 

2 During the pendency of this appeal, MJv1. Weinberg, Jr. died, and Mary 
Weinberg, the Personal Representative of his estate, has been substituted. For ease of 
presentation, the Appellant will refer to M.M. Weinberg as the party throughout this brief. 

4 
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causes of action alleged against Weinberg. The Appellant contends that the causes of action for 

civil conspiracy and tortious interference with a contract should have survived Weinberg's 

converted motion to dismiss. 

In summarily addressing these claims, this Court cites to prior precedent holding that "an 

attorney is immune from liability to third persons arising from the performance of his professional 

activities as an ilttorney on behalf of and with the knowledge of his client." Gaar v. North Myrtle 

Beach Realty Co., Inc., 287 S.c. 525, 339 S.E.2d 887, 889 (Ct. App. 1986). This Court also 

recognized the exception to the immunity defense to the extent that "an attorney may be held liable 

for conspiracy where, in addition to representing his client, he breaches some independent duty to a 

third person." Moore v. Weinberg, 373 S.c. 209,644 S.E.2d 740, 750 eCt. App. 2007), citing Stiles 

v. ()noraro, 318 S.c. 297, 457 S.E.2d 60 I, 602 (1995). However, this Court did not correctly apply 

that immunity defense, particularly given the fact that the dismissal wa<; on a converted motion to 

dismiss. The Appellant respectfully submits it is necessary to focus on and address the issue of an 

"independent duty," which this Court did not reconsider and/or address in its opinion. 

Judge Barber erred in dismissing the claims against Weinberg on the basis that an 

"independent duty" was not pled. This Court. does not address that issue. Nonetheless, it is 

important to recognize that the Amended Complaint did include a number of factual and verified 

allegations that raise a breach of an independent duty by the Weinberg. CR. 169-172): 

Consequently, Judge Barber erred in dismissing the claims against Weinberg on the basis that an 

"independent duty" was not pled. There are certainly facts alleged that would give rise to an 

"independent duty," that is, assuming such a duty - as an exception to an immunity defense -

needed to be anticipated and pled in the Amended Complaint. Indeed, under South Carolina law, it 

is well established that immunity is an affirmative defense on which the defendant - not the plaintiff 

5 I 12 
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-- bears the ultimate burden of proof. See, Rayfield v. South Carolina Dept. of Corrections, 297 

S.c. 95, 374 S.E.2d 910, 916 (1988) ("Immunity is an affirmative defense which must be 

pleaded"); Washington v. Whitaker, 3]7 S.c. 108,451 S.E.2d 894 (1994) (same). Thus, it is 

erroneous to require a plaintiff to plead an exception to an immunity defense in a complaint 

when the defendant has not even raised the defense by answer. Here, Weinberg has not yet even 

filed an answer to the Amended Complaint and affi'imatively pled the immunity defense.] 

Furthermore, this record clearly includes a scintilla of evidence to support the claims 

asserted against Weinberg. See, Hancock v. Mid-South A1anagemenl Co., Inc., 381 S.c. 326,673 

S.E.2d 80], 803 (2009) (holding that "in cases applying the preponderance of the evidence 

burden of proof, the non-moving party is only required to submit a mere scintilla of evidence in 

order to withstand a motion for summary judgment"). The Appellant has presented at least a 

scintilla of evidence that Weinberg ha<; acted in an attorney-client relationship \-'lith Robert D. 8elk 

prior to his death, as counsel for the Estate post-mortem, and as counsel for Linda Harris in her 

capacity as Co-Personal Representative. The Appellant has also presented at least a scintilla of 

evidence that Weinberg was directly involved in efforts to obtain the breach or at least interfere with 

the post~mortem plan agreed to by all interested persons, including the Family Settlement 

Agreement executed on June 28, 2005, and the Memorandum of Understanding Regarding Future 

Transactions executed on June 30, 2005. The post-mortem plan was prepared in order to correct 

defects in Mr. Be1k's will as drafted by Weinberg, and without that plan, the evidence demonstrates 

] 
The Appellant has also pointed out that an "independent duty" did not need to be 

pled because, unlike a negligence cause of action, the existence of a duty of care is not an element 
of either a civil conspiracy or a tortious interference with contract claim. Weinberg has not refuted 
this point. Instead, she argues only "this is the law" as set forth in Gaai'" and subsequent cases. But, 
Gaal' recognizes an immunity defense - which without any reasonable dispute is an affirmative 
defense or avoidance. Gaar and its progeny did not create a new cause of action or create new 
clements for the existing causes of action for civil conspiracy or tortious interference with contract. 

6 
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that the Estate would be harmed by substantial tax exposure and the testator's intentions (as agreed 

by all interested parties) would be impeded.4 

Finally, the Appellant disagrees \\~th any suggestion that the Supreme Court's recent 

decision in Argoe v. Three Rivers Behavioral Center and Psychiatric Solulions, 388 S.c. 394, 697 

S.E.2d 551 (2010), is dispositive or precludes the Appellant's claims against Weinberg. 5 In Argoe, 

the Supreme Court held that a mother did not have an attorney-client relationship with the attorney 

retained by her son who was acting under a durable power of attorney. This case presents an 

entirely different and distinguishable scenario. Here, the Appellant brought suit against Weinberg· 

in his capacity as the Co-Personal Representative of the Estate of Robert D. Belk. Hence, he is 

suing on behalf of the Estate for harm committed to the Estate. In the Amended Complaint, the 

Appellant specifically alleged that Weinberg conspired \'v;th others "to do harm to the [E]state of 

Robert D. Belk." See, Amended Complaint, para. 77. (R. 178). Weinberg owed an independent 

duty to the Estate. Weinberg had a longstanding attorney-client relationship with the testator Robert 

D. Belk, and it was Weinberg who prepared the will that is being informally probated. Weinberg, 

therefore, continued to owe a duty to the testator and the Estate to ensure that the wishes of Mr. 

Belk were carried out. At the very least, he owed a duty not to interfere with the Estate's attempts to 

4 Weinberg argued in her brief that the Family Settlement Agreement alters the will 
of Robert D. Belk and does not express his testmnentary intent. At the very least, that is an issue of 
fact in dispute that should preclude summary judgment. The Family Settlement Agreement was 
prepared to correct a drafting en·or committed by Weinberg, and the beneficiaries agreed that the 
language agreed to did carry out the testa.tor's intent. (R. 655-657). 

The Argoe decision was issued after the briefing stage in the present appeal was 
completed. As a result, the Appellant did not have the chance to discuss the impact of Argoe, 
particularly in light of the fact that the oral argument was not scheduled. Contrary to what has' 
been typical procedure in the Court of Appeals, the parties were never advised that oral argument 
would not be scheduled or that the appeal would be decided solely on the briefs and written 

o record. If the Appellant had been so notifled, he would have filed a·motion requesting that oral 
.t; . argument be set. 
() 
Z 
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carry out the wishes of the Mr. Belk .. 

Furthermore, Weinberg owed an independent duty of care to the Estate through his 

representation of the Estate after Mr. Belk's death. In his affidavit dated August 26, 2008, the 

Appellant Gene Belk testifies in detail as to the factual background of this litigation including 

. consultations with Weinberg and advice that Weinberg provided as counsel for the Estate. (R.764-

766).6 That affidavit, which is uncontradicted, is further evidence of an independent duty owed by 

Weinberg. In short, the Supreme Court's decision in Argoe is inapposite. 

Moreover, Argoe does not address the existence of the duty of care owed by a lawyer to a 

testator and later his estate. Argoe is not contrary to Henkel v. Winn, 346 S.C. ]4,550 S.E.2d 577 

(CL App. 200]), where this Court suggested without expressly deciding that a duty of care is 

owed to a testator and subsequently his estate by the testator's attorney \\~th respect to the 

drafting of estate planning documents. 7 The Appellant submits that an attorney owes a duty of 

care to carry out and not impede the testamentary intent of the testator. See also, Max N. 

Pickelsimer, Comment, Attorney Malpractice in Will Drafting: Will South Carolina Expand 

Privity 10 Impose a Duty to Intended BenefiCiaries ofa Will?, 58 S.C. L. Rev. 58], 585 (2007) 

(recognizing that "testators and, more commonly, their personal representatives had standing to 

6 This affidavit was filed in support of the pending Motion for Injunction and 
Restraining Order. However, Judge Barber has affinnatively stated that he considered this affidavit 
and an affidavit of Desa Ballard as evidence in opposition to Weinberg's converted motion to 

·'dismiss.· at 4). '. . 

7 In Max N. Pickelsimer, Comment, Attorney Malpractice in Will Drafting: Will 
Soulh Carolina Expand Privity to Impose a Duty 10 inlended Beneficiaries of a Will?, 58 S.c. L 
Rev. 581, 585 (2007), the commentator cites the briefs in the Henkel case to show that the 
defendant law firm admitted that it owed a duty of care to the testator. 58 S.c. L. Rev. at 584, n. 
28. This Court in Henkel questioned only whether a wife has standing to assert a legal 
malpractice claim against the attorney who prepared her deceased husband's will. This Court, 
however, did not question whether the estate had standing to assert such a claim. 
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bring a legal malpractice action against attorneys for negligent will drafting"); Ventura County 

Humane Society v. Holloway, 40 CaJ.App.3d 897, 115 Cal. Rptr. 464, 469 (1974) ("[t]he primary 

duty is owed to the testator-client and the attorney's paramount obligation is to serve and carry 

out the intention of the testator"); DeMaris v. As/i, 426 So.2d 1153 (Fla. App. 3 Dist. 1983) 

(recognizing that an attorney preparing a will has a duty to the testator-client and a claim may 

arise 'rvhere the testamentary intent is frustrated due'to the attorney's negligence). 

In sum, summary judgment - which the Supreme Court has recognized as a "drastic 
. . 

remedy,,8 - was improvidently granted in this case: The Appellant suffiCiently pled and presented 

evidence to support the civil conspiracy and tortious interference with contract claims against 

Weinberg. The lower court's order granting summary judgment to Weinberg should be reversed. 

The Court is respectfully requested to consider and address these issues on rehearing. 

III. 

Finally, as an alternative position, in the event the Court concludes (as it has subject to 

rehearing) that the Circuit Court did enjoy subject matter jurisdiction to appoint a special 

administrator, the Appellant argued that Judge Barber erred in the appointment of Patricia 

Schmid. The Court clearly did not address this issue inits opinion. 

The appointment of the special administrator is equitable in nature. Dean v. Kilgore, 313 

S.c. 257, 437 S.E.2d 154 (Ct. App. 1993); Blackmon v. Weaver, 366 S.C. 245, 621 S.E.2d 42 

(Ct. App. 2005). As sllch, this Court can correct errors of law and may find facts in accordance 
. . . . . 

with its own view of the preponderance of the evidence. On rehearing, the Court is respectfully 

8 See e.g., Metts v. Mims, 384 S.c. 491, 682 S.E.2d 813, 818 (2009) ("lb]ecalise it 
is a drastic remedy, summary judgment should be cautiously invoked so that no person will be 
improperly deprived of a trial of the disputed factual issues"). 
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requested to address this alternative position - again assuming the Court continues to conclude 

that subject matter jurisdiction existed for the appointment of a special administrator. 

. As the Appellant has previously argued, the Circuit Court in its order did not address 

Sclunid's qualifications to serve as Special Administrator nor did the Court offer any explanation 

for its appointment. Moreover, the Court failed to address the Appellant's specific objections to 

the appointment of Schmid. 

The Appellant submits that the Circuit Court erred in appointing Schmid and should have 

appointed someone with the appropriate qualifications and expertise to handle a complex estate 

and in particular someone who did not have any conflicts of interest. Specifically, the Circuit 

Court did not take into consideration that the appointment of Patricia Schmid as Special 

Administrator is improper because her counsel, William H. Johnson, represents both Schmid and 

another beneficiary of the Estate which in itself presents an inherent and irreconcilable conflict 

of interest between Schmid and the interests of the other beneficiaries. The Circuit Court further 

did not take into consideration that based upon the record, Patricia Schmid has other inherent and 

irreconcilable conflicts of interest. For example, the Circuit Court action seeking injunctive 

relief alleges irrefutable disputes with regard to the ownership and entitlement to monies and 

properties owned by the Estate, but moved into accounts in the name of Ida Mae Belk, Bibeo, 

and the Ida Mae Belk Trust. Pursuant to the terms of the Ida Mae K. Belk Trust dated September 

'.:. ," ..1},.}OO,7, whi~his?~bject to Appellant's civil action to be set aside, Ida Mae Belk provides in 

paragraph three of page one that she intends to prepare a will to "authorize dissolution of the 

irrevocable trust and distribute aJl proceeds to my children." (R. 98): Mrs. Belk then signed a 

Will dated October 16, 2007 wherein stated on page one that she had created an Irrevocable 

Tmst of all of her assets and "one condition of the Trust is that upon my death, the proceeds of 

10 
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said Trust shall be distributed according to this my Will." (R. 433). This Will names Patricia 

Schmid as alternate Trustee (R. 436), but names no Personal Representative. Since there is a 

genuine dispute regarding the ownership of Estate funds that have been deposited into accounts 

of Mrs. Belk, and since Schmid was appointed as a fiduciary by her mother and would benefit if 

she did not require improperly taken funds to be returned to the Estate, Patricia Schmid has 

inherent and irreconcilable conflicts of interest. 

The Circuit Court likewise did not take into consideration that since the beneficiaries 

under the Ida Mae Belk Irrevocable Trust and Wi'll (not to mention accounts in the name of Ida 

Mae Belk) differ from the beneficiaries mandated by the Family Settlement Agreement and 

Memorandum Regarding Future Transactions, Patricia Schmid has inherent and irreconcilable 

conflicts of interest as a beneficiary closely aligned with her mother, Ida Mae Belk, and her 

sister, Linda Belk Harris. 

Moreover, the Circuit Court did not consider that the appointment of Patricia Schmid as 

Special Administrator is inappropriate based upon the sworn testimony she gave at the hearing 

on October 2, 2008, wherein she hesitated when asked whether she would be able to bring a suit 

against her O\vn mother for there tum 0 f property, especially based on her testimony of her close 

relationship with her mother. (R. 609-622). By appointing Patricia Schmid, the Circuit Court 

placed the proverbial fox in charge of the hen house, especially when, according to the record, 

more than $1.1 million dollars were distributed to Ida Mae Belk in addition to more than 

$300,000.00 (as of August 2008) that has been taken from Estate via Linda Harris and lda Mae 

Belk and deposited into IdaMae Belk accounts. (R.453). 

In addition to not considering the inherent cOi10icts, the Circuit Court did not consider 

tJ that based upon the complex nature of the Estate and these proceedings, Schmid lacks the 
t-t 
en 
() 
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education and experience to handle such a complex estate. The record reflects that Schmid did 

not graduate from high school and has only recently received her GED, and based upon the fact 

that there are significant income tax issues, these proceedings are far beyond her abilities and 

experience. (K 6) 0-611 ). 

In sum, on rehearing, this Court is requested to review the propriety of naming Patricia 

Schmid as the Special Administrator. The Court is further requesled to vacate the appointment 

of Schmid and return the authority of administering the Estate to the Co-Personal 

Represen tati ves. 
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CONCLUSION 

Based on the foregoing discussion, the Appellant respectfully requests that the Court rehear 

its decision in this case. The Appellant renews his request that tms Court reverse all Orders of 

Judge James R. Barber, III, including the Order Appointing Special Administrator filed November 

7, 2008; the Order granting summary judgment to'the Respondent Weinberg filed October 31, 

2008; and the two subsequent Orders denying Rule 59(e) motions. 

Columbia, South Carolina 

August 19,201] 

Respectfully submitted, 

DA VIDSON & LINDEMANN, P.A. 

BY: ,L.. /: J: --
ANDREW F. LINDEMANN 
1611 Devonshire Drive 
Post Office Box 8568 
Columbia, South Carolina 29202 
(803) 806-8222 

Counsel for Appellant Gene C. J3elk, 
Individually and as Co-Personal Representative of 
the Estate of Robert D. Belk 
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STATE OF SOUTH CAROLINA 

COUNTY OF SUMTER 

DALE ATKINSON 
PROBATE COURT JUDGE 

'Z008 SEP I G M110: 30 

SOl'1TER comHY. s.c. 
IN THE MATTER OF THE ESTATE OF ROBERT D~ BELK 

CASE NUMBER: 2004-ES-43-22S 

ORDER OF REMOVAL . 

PROBATE COURT 

1bis matter comes before this Court upon moti'on of Patricia B. Schmid seeking the removal 

of the actions'commenced by the filing of the Petitioner's Petition for Removal of Co-Personal 

Representatives~Petition for Review of Compensation, and the Petition for Appointment of Patricia 
"; .. "- . 

B. Schmid as Personal ~epresentative. It appearing that removal of these actions is appropriate, it 

hereby ORDERED that the Petition to Remove Co-Personal Representatives filed by Patricia B. 

Sfhmid iUld Robert M. Belk, the P ertition for Review Of Compensation filed by Patricia B. Scbinid 

and Robert M. Belle.- and the Petition. for Appointment of Patricia B. Schmid as Personal" 

Representative of the Estate of Robert D. Belle, and all responsive ple~dings filed thereto, are hereby' 

removed to the Court of Common Pleas for Sumter County, South Carolina. 

Date: September ~ 2008 
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'OCve~upreme ([ourt of woutv ([arnlina 

Gene c. Belk, individually and as personal 
representative of the Estate of Robert D. Belk, 

v. 

Linda B. Harris, individually and as Trustee of the 
Ida Mae K. Belk Irrevocable Trust dated 9/17/07, 

Sumter County 

2008-CP-43-0347 

ORDER 

Plaintiff, 

Defendant. 

.::c; 
n, 
(') 

....... a 
;0 
D 
/11 

If? D 
Cll 

The above matter is pending in Sumter County. The Honorable George C. 

James, Jr. has recused himself and cannot act as Chief Judge for Administrative Purposes 

to administer this case. Therefore, 

IT IS ORDERED that the Honorable L. Casey Manning be assigned as Chief 
. . 

Judge for Administrative Purposes in the Third Judicial Circuit for the sole purpose of 

administering this case and preparing it for trial. 

September 15, 2008 
Columbia, South Carolina 

( 

S/Jean Hoefer Toal 

Jean Hoefer Toal 
Chief Justice 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF SUMTER ) 

. OALE ATKINSON 
'PROBATE COURT JUDGE 

IN THE PR08AT'1~~~T29 PH 3: 13 

SUNTER COUHTY. S.C. 

IN THE MATTER OF THE ESTATE OF ROBERT K. BELK 

CASE NUMBER: 2004-ES·43::225 

ORDER OF REMOVAL 

This matter comes before this Court upon motion of Ida Mae K. Belk seeking the 

removal of the actions commenced by the filling of the Petitioner's Petition for Removal of 

CO::,PersonaJ Representatives, Petition for Review of Compensation, and the Petition for . 
~ . 

Appointment of Linda B. Harris as Personal Representative. It appearing that removal of 

these actions is appropriate', it is hereby ORDERED that the Petition to Remove the Co­

Personal Representative filed by Ida Mae K. Belk, the Petition for Review of Compensation 

filed by Ida Mae K. Belk and the Petition for Appointment of Linda B. Harris as Personal 

Representative of the Estate of Robert D. Belk. and all responsive pleadings filed thereto, 

are hereby removed to the Court ()fCommonpleas for Sumter County S0u.th Carolina. 

1u~Zwt- ~ 
Probate J . ge, Sumter County 

September JCf ,2008, 
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Rf"eEIVED NOV 5"."2008 

STATE OF SOUTH ~AROLJNA 

COUNTY OF SUMTER 

Gene C. BEHk, Individually and as Co­
Personal Representative of the Estate " 
of Robert D. Belk, 

Plaintiff, 

vs . 

. Unda B. Harris, Individually and as 
Trustee of the Ida Mae K. Belk.'" ." 
Irrevocable Trust dated" 9/1"7/07· and in· 
alL<illeged fiduciary cap~;cities," Blbco, 
Inc., Dewey M. Hous~r, CaroJ[na " 
Preowned; LLP, Michael D."Mickey"­
Lyles, Jr., and M. M: WeJnbe"rg, Jr., 

Defendants. 

And Cheryl Ann Hanion, .patricia B. " 
Schmit, Rob~rt "M. Belk, an"d Ida-Mae 
Belk; 

Stakeholders . 

IN THE COURT OF COMMON PLEAS 

. " This "actio:n came b~f~re the Court 0':' Octob~r 2, 2008 for ~ :he~ring on "a motion oi" 

. Defenda"nt M. !\t1. Weinberg, Jr. (UW~inbergft) to. d"is/Tl!ss the"compla"int against him. The . . . . .' .' - . 

motion was made p~rsuantto Rule "12(b}(6), SCRep, and was"s~pported by the affiClavits 
.'. -' '. . 

of Weinberg aJ.1d Defendan~ Linda B.J:iarris, ~s Personal RepieSentative andtriJstes; and ': . . . .' . . 

·Ida Mae Bell< .. The plaintiff submitted hisaffida'vlt in opposition fo the motion. These 
'. .'. '.' '. ..' . . 

. . 

affidavits were not excluaed by the Court: Pursuantto Rule 12(b), SeRCP, the motion was 

treateqas a motion for summary judgment. 

'. Upon considering the ~rgument~ of courlsei, the affidavit~ b.::fore the Court~ and the 
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memorandums sU,bmitt,ed by t,~e plaintiff and Weinberg, 'I find that Weinberg ,is entitled to 

judgment in his favor as a matter of law for the reasons set forth below. 

!he plaintiffs and Defendant Harris are brother and sister and, are Co-Personal, 

Representatives of their father's estate. The dispute her~ arises o~t of matters related to 

the estate. Weinberg, who represented the deceased Robert D. Belk for,,many, yea~s prior ' 
.. . . ". '. . . ~ -

this death, has represented his widow, Ida Mae Bell<, his daughter, Urid'a B. Harris in her, 

~apacityBs Trustee ~t'tJie,lda Mae' B.elk Irrevocable Trust dated September'17, 2007 and 

" as Co-Personal, Represen~atlve' of the Estate of Bobert" D: 8elk and ,-8ibco, jne., a 

corporation owned by the widow.-

Wei~berg'was' joined ~s ~'pq,rty to this a'ctlon by 'the Am~nded Complain11, The 

Ainended Complaint asserts fOlir"Ca'useSof ~ctiOri agail')st Weinberg: The causes of action 
. : . . . .. . ..:" . 

against W!3lnberg are ~o set aside' influ'enced' trans~'ctions; civil' conspiracy, tortious 

interference with a co.,tract, and qreach of:contract accompanied by a fraudl,llent act. 
. .' .., . . . ~. '. . '. . . . : 

Weinberg asserts that he is ,not a party to any c?ntract reference.d in the complaint 

and that 'he cannot be sued to set asige agreements to'whlch he is riot-a'party. Weinberg .- . .' . ". ,- . '. .. .": "... 

a~sertS that ~e is immune 'from suit ,for civil C9!lSpiracy and'tortious interference with "a 

, contract since he was a1.all times acting a,s attorney for his clients, within the scope of his, 

representation of hl~ ,clients: Furtl:t~r~" Weinberg' maintains -th!3t ,he does not owe any .. . . . . 

independent duty to plaintiff and !ha't he has not breached any duty owed tq the ,plaintiff. 

Finally. :Weinberg mai~tains that he is' not a party to any contract with the plaintiff and' 

therefore caimot be liable for b~eac:;h of contract acCompanied by a fraudulent act. ' 

Weinberg, palnHng'to a pe~dlng moHon t~ dl~q~allfyhlrnas an attorney In this action, ~aintains that his 
joinder to the acHon was an effort to prevent him from ~presenting his cnents In the action. ' , 

-2-
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. The Amended Complaint does not allege and the plaintiffs affidavit does not assert 
, '. 

that Weinberg is a party to any agreement sought to be set aside as having been subject to 

undue Influence. I find th~t Weinberg cannot be sued to set aside an agreement to which 

he is, not a party. 

. . . The Amended Complaint does .not allege and the,pla'intiff's affidavit do~s 'not assert"" ' 
. . .' .' .' 

that vy~inberg has breached s~me independent duty to th~ plaintiff or that Weinberg acted . 

in hiso~~' personal interest; outside the scope 'of his represent~tloj, of his clients; 

"Generally, 'an attorney'is immurleirom liability to'thlrd persons a'rising from the 
performance of his professional activities as an attorney on,behalf of and with ' 
the knowledge of his cHene Gaar v. North Myrtle Beach Realty Co., Jnc.~' 287 
SoC. 525,,528; 339 S.E.2d 887, 889 (Cl App. 1986). In $tiles 'v. Onorato, 3;18 
S.C. 2~7, 30,0: 457 S.E.2,d 601" 602 (1995), this Co'urtheld 'an attorney may be 

: held 'liable for conspiracy where,.in addition- to, r~presenting his client, he 
breach'es some Independent diIW fo a thIrd person or acts In his own personal 

, interest, outside the'Scope of his representation of the cllent.'" Pye v. Estate of 
Fox. 369 S.C. 555, 633 S.E.2d 505 (2006). ,": 

:" ' The affidavits of Weinberg, Defendant Harris, and Ida MaeB~lk establish that Weinberg 

, acte~. only 'In th.e capaCity as an attomey f~r hl~ clients: ,pu~uant to th~ir instn.Jction~ and' 

:." dir~ctions. 'Although plaintiffs counse.!' asserted that Weinb.er~ had acted in 'hlsown 

personal interest because he had ~eceived attom~y's fees" this a~ument fails. ~f rnete 

receipt of attorneyfees wer~ sufficie~t 'to,cause ~ lawyer to lose his immunity. ·the lawyer 

would nt::ver' have immunity unless the: 'service~ were render~d' without a f~e being 

charged., For th~ loss of im":lunity to occur. there ~ust 'b~ eVjdence that the' lawy~r '. 

bre~ched an independent duty owned to a third p,:!rtY or Urat the lawyer has' a.ctedin 'his' 
."' . 

own personal interest, outside t~e scope of his' representation of his client. Here. I find that . '. . :. '. 

Weinberg owed no duty to the plaintiff. There is. no'evid~nCe th~t yvelnberg tlas acted in 
his'own personal interest. outside the s.cope of his repr~s~ntEition 9f his clieni~. Wei~berg 

-3-
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is therefore entitled to summary judgment as to the causes of action for civil conspiracy 

and tortious interference with a contract. 

The Amended Complaint does n?t alfege and the plaintiffs affidavit does not assert 

. that 'f'/einbergwas a partY to·aconh-act with the.plalntiff. In'order to have a claim'for 

breach of ~ontract accompanied by. a fraudul~nt ~ct, the plaintiff must establish that there .. 

Is a contract with the adverse party. The plaintiff.must then estabfish three elements: (1) 

.. br~ac""of contract; (2)"fraudu;ent inte'!t relating 'to the'breaching of the ~ontract'and'not . 

mereltto its making; and (·3) fraudulent act accompanying the breach:l-iarperv. Ethridge., 
. . . . .' 

.. 290 S.C. 112,348 S:E.2d '374 (Ct. App. 1986). Since' there is rio contra~i:between th~ 
. . . . . . - . 

. . 

for'breach of:contract accompanied by a frauduient act. 

ACCORDINGL Yi" 

. IT.lS ORDERED that judgment be and hereby is ~ntered in favor.of Defendant M. 

M, Weinberg, Jr. with . respect to the plaintiffs Amended Complaint against hi!Jl In the 

above-referenceQ action, 
.' . 

AND ./T IS SO ORDERED .. 

(Jxun..Qut ,South Carolina. 

October . J-J', 2008 
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la~es R. Barber, 1/1 
Circuit C'!urt Judge 
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. Ida Mae K Belk Irrevocable Trust dated 9/17/07} ADMINSTRATOR' ..0 

and in all· alleged fiduciary capacities, Bibco Inc} 
Dewey M. Houser,.C~ro\lna Pre-Owned, LLC &) 
Michael D. "Micky" Lyles, Jr. and M. M. ) 
Weinberg. Jr. . ) 

. Defendants. ) 
} 

And Cheryl Ann Hanlon. Patricia B. Schmid, ) 
Robert M. Belk. and Ida Mae Belk ) 

Stakeholders 
) 
) 
) 

This matter came before me for a hearing on the 2nd day of October 2008 with" 

regard to a number of issues including an application for injunction at Sumter. South 

Carolina. 

Present and appearing were Plaintiff and his attorney. Jan L Warner, Ida Mae Belk 

and her attorney, M.M. Weinberg. Jr.; Unda Harris and her attorney. S. Jahue Moore; 

Dewey Houser and his attorney Donald W. Tyler, Jr. (Mr. Tyler also appeared on behalf of 

Michael D. "Micky" Lyles, who was not in attendance); and Patricia B. Schmid and Robert 

M. Belk and their attorney, William H. Johnson. 

Pursuant to Order of the South Caroline Supreme Court, this matter was transferred 

to the Honorable l. Casey Manning, Chief Administrative Judge of the Fifth Judicial Circuit. 

Judge Manning, in turn, aSSigned this matter to me to conduct this hearing. 

1 
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Robert D. Belk died on April 5, 2004. The Personal Representative under his Last 
,.:o.~. • 

Will and Testament, Carlton R. Davidson, resigned, and Gene C. Belk wasnamed as first 

alternate Personal Representative. 

By Order of the Probate Court dated May 7, 2004, Gene C. Be.lk and Unda Harris, 

two (2) of the pve (5) children of Robert D. Belk and Ida Mae Belk, were appointed as Co­

PersQnal Representatives. 

,Applications to remove the Personal Representatives have been properly filed in the 

Probate Court and removed to this Court, thus vesting this Court with subject matter. 

jurisdiction to enter this Order (§62-1-302, SC Code Ann.); 

After beginning to take testimony With regard to removal of the . Personal 
. . 

Representatives for the estate of Robert D. ~elk, an agreement was reached to appoint a 

special administrator. 

After due consideration of the testimony and the evidence, and having heard the 

preferences of the beneficiaries· of the estate,l find and conclude that Patricia Schmid 

should,.be appointed as Special Administrator subject to the terms and conditions of this 

Order. In addition to the statutory duties vested In the Special Administrator, I hereby make 

the following additional reqUirements of service: 

1., The Special Administrator shall provide regular accountings and updates to 

all attorneys on at least on quarterly basis. Both Co-PersOnal Representatives shall 

cooperate in turning over to the Special Administrator copies of all records, bank accounts, 

and other documents Into whlchtunds have beend~poslted in order to aid the Special 

Administrator In appropriately peterrnlning the assets, accounts, and accounts receivable 

of the Estate; the whereabouts of Estate income and assets; and then making appropriate 

disbursement and funding of the approprlate trusts. 

2 
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2. Records of deposits Into and expenditures from all accounts (Including the 

S'umter Mortgage Company. Ida Mae Belk Irrevocable Trust. I.M. Belk, Bibco. and all other 

entities). shall be turned over to the-Special Administrator who shall marshal all Estate 

assets. establish an appropriate estate account. assure appropriate estate expenses are 

paid and. where necessary. make such demands or bring such actions as may be 

necessary to return to the Estate any funds or assets that may have been misapplied. 

wheither intentionally or otherwise. 

3. That the Special Administrator. upon written request. shall provide the co-

trustees caples of monthly bank statements, checks, and deposit details of all accounts 

referred to In Paragraph 2 above. 
'. . 

4. Based upon the Parties desire to minimize costs, anytime during the Special 

Administrator's service. the parties. by agreement may resolve this. matter which would 

. thereby relieve the SpeCial Administrator of ahy further dUties. 

5. Input from' the beneficiaries' of the Estate may be directed to the Special 

Administrator. or through counsel employed by the Special Administrator to assist In the 

administration of the estate; 

6. Any fees and expenses charged by the Sp'eclal Administrator and counsel 

shall be approved by the Court. All beneficiaries shall receive notice of any hearing related 

to fees and costs. 

7. All pertinent records shall be provided to a Certified Public Accountant(s) 

employed by the Special Administrator, so the CPA car) bring current the bookkeeping of 

Sumter Mortgage and file completeet Estate tax returns which are currently under an 

extension .. 

3 
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Rf-'f~nRDfD 
STATE OF SOUTH CAROLl-~'A I 

. Z1l09 FEB 19 AM II: ~.[N THE COURT OF COMMQN PLEAS 
COUNTY OF SUMTEK . 

JAj~C:S C. CAt'\PBELL 
CLERI<' OF CaUR 

Gene C. Belk, IndividuaMMIGlTlcR$JCoTY. .C. Civil Action No. OB-CP-43-0347 
Personal Representative of the Estate 
of Robert D. Belk, • 

Plaintiff, 

vs. 

Linda B. Harris, Individually and as 
. Trustee of the Ida Mae K. Belk 

Irrevocable Trust dated 9117107 and In 
all alleged fiduciary capacities, Bibco, 
Inc., Dewey M. Houser, Carolina 
Preowned, LLP, Michael D. "Mickey" 
Lyles, Jr., and M. M. Weinberg, Jr., 

Defendants, 

And Cheryl Ann Hanion, Patricia B. 
Schmit, Robert M. Belk. and Ida Mae 
Belk, 

Stakeholders. 

ORDER DENYING PLAINTIFF'S 
. MOTION TO RECONSIDER, 
VACATE, SET ASIDE, ALTER 
AND/OR AMEND OR CLARIFY 
. ORDER DATED OCTOBER 25, 2008 

This action came before the Court on January 29, 2009 for a hearing on the 

·Plaintiffs Motion to Reconsider, Vacate, Set Aside, Alter and/or f.mend or Clarify Order 

qated October 25, 200B. For the reasons stated below, the motion is d~nJed. 

BACKGROUND 

This action came before the Court on October 2, 2008 for a hearing on Weinberg's 

motion to dismiss the complaint against him. The motion was made pursuant to Rule -

12(b )(6), SCRCP, and was supported by the affidavits of Weinberg, Defendant Linda B. 

Harris, as Personal. Representative and Trustee, and Ida Mae Belk. Both defendants 

-1-
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submitted Memorandums to the Court, and the plaintiff submitted his affidavit and the 

Affidavit of Desa Ballard. These affidavits were not excluded by the Court. Without 

objection and pursuant to Rule 12(b), SCRCP, the Court treated the motion as a motion for 

summary judgment 

The Court found that: (1) Weinberg could not be sued to set aside an agreement to 

which he was not a party; (2) the Amended Complaint did not allege and the plaintiffs 

affidavit did not assert that Weinberg had breached some independent duty to the plaintiff 

or that Weinberg acted in his own personal interest,. outside the scope of the 

representation of this clients; (3) Weinberg owned no duty to the plaintiff; and (4) Weinberg 

was not a party to a contract with the plaintiff and since there was no contract, Weinberg 

was entitled to summary judgment as to the cause of action for breach of contract 

accompanied by a fraudulent act. The Court granted judgment in favor of Weinberg with 

respect to the plaintiffs Amended Complaint against him. 

By a motion dated November 10, 2008, the plaintiff moved fa have the order 

reconsidered, vacated, set aside, altered and/or amended or clarified and for relief 

pursuant to Rule 60(b), SCRep. 

ANALYSIS 

The plaintiff, in his motion, has asserted numerous grounds, the majority of which 

relate to the Court's having heard the motion, having heard it out of order, and having 

converted the motion to dismiss to a motion for summary judgment. However, I find that 

these grounds are factually and legally insufficient to sustain the motion. 

Weinberg's motion was made pursuant to Rule 12(b)(6), SCRCP. Rule 12(b) 

specifically provides that matters outside thepJeading that are presented to and not 

. - 2-
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excluded by the court, the court shall treat the motion as one for summary judgment and 

dispose of it as provided in Rule 56 and all parties shall be given reasonable opportunity to 

present all material made pertinent to such motion by Rule56. Here, Weinberg supported 

his motion with affidavits filed with the motion. As the record reflects, the plaintiff submitted 

affidavits from Desa Ballard and himself in opposition to the motion. No objection was 

made to the Court converting the motion to a summary judgment motion. No request was 

made to postpone the hearing for further discovery. No reqLiest was made to hear the 

pending motions in some different order. Furthermore, no affidavit was filed by the plaintiff 

pursuant to Rule 56(f) asserting any reasons why the plaintiff was unable to present facts 

essential to justify his opposition to the motion. 

I find that these grounds cannot constitute a basis for granting a motion to 

reconsider because these issues were not raised at the hearing. It is well settled that an 

issue may not be raised for the first time in a motion to reconsider. Johnson v. Sonoco 

Products Company and GAB Robins, Inc., Opinion No. 26584, filed January 20, 2009. The 

plaintiff, at the hearing, did not raise or object to the motion being converted to a motion for 

summary judgment or to the motion being heard first. The plaintiff did not seek a 

. continuance or a postponement of the motion to allow for further discovery. The plaintiff 

did not object to the hearing going forward without the plaintiff having the opportunity to 
.". . 

depose Weinberg, nor did the plaintiff ever request that he be allowed to re-plead his 

complaint. Since the plaintiff did not raise these issues at the hearing, they cannot 

constitute a basis for reconsidering or altering the order. • 

Although the plaintiff has also asserted that the Court failed to address whether 

Weinberg owed a fiduciary duty to plaintiff as personal representative of the estate, this is 

.,3-
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simply incorrect. . The Court specifically found that the Amended Complaint ~nd the 

plaintiffs affidavit did not assert that uWeinberg breached some duty independent to the 

plaintiff or that Weinberg acted in his own personal interest, outside the scope of his 

representation of his clients". The Court specifically found that "Weinberg owed no duty to 

the plaintifr. Therefore, the Court did not overlook or fail to address this issue. 

Although the plaintiff has also made a Rule 60(b) motion, the plaintiff has pointed to 

no basis for relief under Rule 60(b) from the Order dated October 25,2008. The plaintiff 

. cannot seek relieffrom the order based upon mistake, inadvertence, surprise or excusable 

neglect, where Weinberg's motion was supported with affidavits which provided clear 
... 

notice that matters outside the pleadings would be submitted and where the plaintiff sought 

no postponement or continuance, but instead argued the motion on the merits, supported 

by his own affidavits. The plaintiff has not pointed to any newly discovered evidence 

pursuant to Rule 60(b) nor has the plaintiff pointed to any fraud, misrepresentation or other 

misconduct of an adverse party. Accordingly, I find that there is no basis for relief under 

Rule 60(b}. 

Here, the plaintiff argued Weinberg's motion on the merits. The plaintiff did so 

supporting his position with affidavits. The plaintiff never sought a postponement or 

continuance or raised any objection to the motion being converted to a motion for summary 

judgment. Having lost on the merits, the plaintiff is not entitled to have the Order 

reconsidered and is not entitled to relief from the Order based upon Rule 60(b). 

Accordingly, 

IT IS ORDERED that the Plaintiffs Motion to Reconsider, Vacate, Set Aside, Alter 

and/or Amend or Clarify Order Dated· October 25,2008 be and hereby is denied. 

-4-
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AND I'r IS SO ORDERED. 

ames R Barber .. 
Presiding Judge 

Columbia, South Carolina 

February /1-, 2009 

-5-
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STATE OF SOUTH CAROLff.fACOROE~ 
2009 FEB 19 .AM i;1~orHE COURT OF COMMON PLEAS 

COUNTY OF SUMTER' . 

. . JA~IES c. CAMPBELL 

~
HHLOF CO RT . . 

Gene C. Belk, Individ~ally @ • n~teI{fJHT ,S.C. Civil Action No. 08-CP-43-03~7 
Personal RepresentatIve aT he Estate. 
of Robert D. Belk, 

Plaintiff, 

vs. 

'Linda B. Harris, Individually and as 
Trustee of the Ida Mae K. Belk 
I rrevocable Trust dated 9/17/07 and in 
all alleged fiduciary capacities, Bibco, 
Inc., Dewey M. Houser, Carolina 
Preowned, LLP, Michael D. "Mickey" 
Lyles, Jr., and M. M. Weinberg; Jr., 

Defendants, 

And Cheryl Ann Hanion, Patricia B. 
Schmit, Robert M. Belk, and Ida Mae 
Belk, 

Stakeholders. 

ORDER DENYING PLAINTIFF'S 
MOTION TO RECONSIDER, 
VACATE, SET ASIDE, ALTER 
AND/OR AMEND OR CLARIFY 
ORDER APPOINTING SPECIAL 
ADMINISTRATOR DATED 
NOVEMBER 3, 2008 

This action came before the Court on January 29, 2009 for a h.earing on the 

Plaintiffs Motion to Reconsider, Vacate, Set Aside, Alter and/or Amend or Clarify Order 

Appointing Special Administrator Dated November 3, 2008. Upon the call of the motion, 
I . 

counsel for the plaintiff advised that he would submit the motion and exhibits for 

consideration by the Court without argument. The Court has reviewed the motion and 

exhibits and the grounds of the motion and finds no basis for reconsidering, altering or 

amending the Order dated November 3, 200ft Accordingly 

IT IS ORDERED that the Plaintiffs Moiion to Reconsider, Vacate, Set Aside, Alter 

- 1 -
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and/or Amend or Clarify Order Appointing Speciai Administrator Dated November 3.2008 
. . . ' 

be and hereby is denied. 

AND IT IS SO ORDERED. 

Presiding Judge 
Columbia. South Carolina 

February .-!.L. 2009 

-2-
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STATE OFSOUI'H CAROLINA ') 

COUNTY OF SUMTER 

ESTATE OF ROBERT D. BELK 
CASE NO.: 2004-ES-43-0225 

) 
) 

IN TIm PROBATE COURT 

. RULE TO SHOW CAUSE 

er­
e: 

;:::"1 , 

.... 
::0 ' e, 

x GJ=::; 
-0. >: ~ 
;;:;:) -" 
f'"'\.)~~:r1 

--I: (*l!";I.ooo 
o 0.-: 
a e: 7-

c: ~ ::r 2'.~_-.::: =I, 
=-< to ~~ 

'C:f) Q 

~, g:\ ~ 
TO: Gene c. Belk. and Linda B. Harris, PersoI;lal Representatives of th~ Estate of 

Robert D. Belle 

Pursuant to the' Petition of Ida Mae ~. Belk B;ttached hereto,YOU ARE HEREI!Y 

ORDERED to appear before me in the Probate Court courtroom, 141 N. Main Street, Sumter, 

SC 29150 on the2f4day of may, 2007 at 1.?':~~'c1ock P.M. to SHOW CAUSE why 

you should not be ordered forthWith to prepare and file with this Court a.full account iIi writing 

of your administration, a proposal for distribution of all assets not yet distributed and a petition 

for settleinent of this Estate. 

AND IT IS SO ORDERED. 

Sumter,SC 
ApnldlL, 2007. . ~ 

DJA1t!~~ 
S~ter County Probate Juq.ge 

~ " .. 
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STATE OF SOUTH CAROLINA 

COUNTY OF SUMTER 

) IN THE COURT OF COMMON PLEAS 
) FOR THE THIRD JUDICIAL CIRCUIT 
) 
) CIVIL ACTION NO.: 2008-CP-43-__ 
) 

Gene C. Belk, Individually and as 
Co-Personal Representative of the Estate 
of Robert D. Belk 

Plaintiff, 
vs. 

) 
) 
) 
) 
) 
) 
) 

Linda B. Harris, Individually & as Trustee of the) 
Ida Mae K Belk Irrevocable Trust dated 9/17/07) 
and in all alleged fiduciary capacities, Bibco,lnc.) 
Dewey M. Houser, Carolina Preawned. LLP, & ) 
Michael D. "Mickey" Lyles, Jr. ) 

) 
Defendants. ) 

) 
And Cheryl Ann Hanlon, Patricia B. Schmit, ) 
Robert M. Belk, and Ida Mae Belk ) 

Stakeholders 
) 
) 

---------------------------) 
Plaintiff, for a Complaint against Defendants, alleges: 

PARTIES AND JURISDICTION 

COMPLAINT 

1. Plaintiff and Defendants are residents Sumter County, South Carolina; the 

acts alleged herein occurred in Sumter County, South Carolina; this Court has 

jurisdiction over the parties and the subject matter; and venue is appropriate in this 

Court. The Stakeholders are the beneficiaries of the Estate of Robert D. Belk whose 

rightful interests in said estate and other assets have been adversely affected by the 

acts of Defendants as alleged herein. The issues herein are, for the most part, 

equitable in nature. 
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2 Defendant Harris is the sister of Plaintiff, the daughter of Stakeholder Ida 

Mae Belk, and a fiduciary who has continuously and repetitively breached her duties as 

set forth herein; Bibco, Inc. is an entity owned by Ida Mae Belk, but is being wrongfully 

controlled by Defendant HarrJs to benefit herself, her family members, and love 

interests; Defendant Houser is Defendant Harris' love interest whom she has placed in 

positions of .trust to assist her in the wrongful acts complained of herein; Carolina 

Preowned, LLP.-is aSouth Carolina limitedliability partnership that owes the Estate of 

Robert D. Belk Two Hundred Thou~and Dollars ($200,000.00)· plus interest and has 

been used for self-serving reasons to benefit Defendant Harris, Defendant Lyles, and 

Defendant Houser at the expense of the E:state and other entities; and Defendant Lyles . 

is the son of Defendant Harris and is the managing partner of Carolina Preowned, LLP 

who has eng~ged in self-serving acts that have benefitted him, Defendant Harris, and 

Defendant Howser and have been detrimental to the Estate. 

FACTUAL ALLEGATIONS 

3. Robert D. Belk died on April 5, 2004. His Estate . is being probated in the 

Probate Court for Sumter.fllaintiff and Defendant Linda B. Harris are acting as Co-

Pe.rsonal Repres!3ntatives of said E~tate. 

4. Simultaneously with the commencement to this action, Plaintiff has filed 

an action in the Sumter County Probate Court seeking the removal of Linda B. Harris as 

Co-Personal Representative and, when removed, . Plaintiff will seek consolidation of 

these actions as they are based upon the same factual.allegations. 

5. When Robert D. Belk wa$ diagnosed with a life threatening condition in 

the year::,2000, he was married to Stakeholder Ida Mae Belk. Mr. Belk and Mrs. Belk 

21 



had five (5) children, Plaintiff, Defendant Harris, and Stakeholders Cheryl Ann Hanlon, 

Robert M. Belk, and Patricia B. Schmit. They had a number of grandchildren, some of 

whom are minors. 

6. Knowing that his father was diagnosed with a life-threatening condition, 

and being aware that his father's estate was substantial and complicated, and knowing 

that his mother, Ida Mae Belk, was neither involved in the day-to-day operations of his 

father's various businesses nor possessed of the business acumen to handle the same, 

Plaintiff secured an appointme'nt for his father, mother, and sister, Defendant Harris, 

with David C. Sojoumer, Jr. an estate~planning specialist in Columbia, South Carolina. 

7. After meeting with Mr. and Mrs~ Belk, Plaintiff, and Defendant Harris, Mr. 

Sojourner wrote to Mr. and Mrs. Belk on June 20, 2000 setting forth a detailed plan by 

which Mr. and Mrs. Belk could avoid estate taxes 'based upon Mr. Belk's assets. Copies 

of this letter were sent to Plaintiff and 'Defendant Harris with their parents' permission. 

(Exhibit 1) 

8. During his lifetime, Mr. Belk handled all aspects of the family finances, 

including buying and selling real estate and other properties in his own name, in the 

name of Sumter Mortgage Company, (an unincorporated entity), and otherwise. At his' 

death, he owned substantial assets and was the payee on a number of promissory 

notes and contracts of sale in various capacities which continue to bring ongoing 

monthly income. Among other entities, Mr. Belk formed in the name of his wife Bibco, 

Inc. (Bob Ida Belk Company) for her protection. 'Mrs. Be~k, who will be 80 years of age 

in May 2008; was not, knowledgeable about her husband's business dealings and 

because of that and her vulnerability, Mr. Sojourner's plan dealt not only with estate 
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taxes, but also with ways in which Mrs. Belk would be protected; and, at the second 

death, the children would benefit as Mr. and Mrs. Belk intended, with special attention to 

issues affecting Stakeholders Hanlon and Robert M. Belk. 

9. During his life, 110bert D. Belk and Plaintiff were involved in several 

business relationships. 

10. At the time of his death, in addition to being the payee on valuable 

installment sale contracts and nbtes, Hobert D. Belk owned real estate and subdivisions 

in his name, in the name of Sumter Mortgage Company, and otherwise. 

11. For reasons presently unknown to Plaintiff, Robert D. Belk executed a Will 

on the 5th day of March 2004, only a month before his death, which was not prepared by 

Mr. Sojourner, but by M. M. Weinberg, Jr. who had been told about Mr. Sojourner's 

recommendations. 

12. Unknown to Plaintiff at that time, the ex~cuted Will does not contain 

appropriate tax planning language and did not follow the plan suggested by Mr. 

Sojourner nearly four years ~arfier. Due to errors .and omissions contained in said Will, 

indudingfailure to include proper generation skipping and special needs language, 

without substantial .and expensive post-mortem planning and assistance from lawyers 

specializing in the field of taxes and estate planning, Mr. Belk's estate would have been 

a fiasco and would have cost the beneficiaries of the Estates of Mr.and Mrs. Belk 

significant estate taxes. The cost of post-mortem representation was significantly 

greater than would have been spent had the Will been prepared correctly in the first 

place, 
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13. Pursuant to the terms of said Will, Robert D. Belk, who died on April 5, 

2004, named Carlton R. Davidso~ as Personal: Representative and appointed Plaintiff 

alone to act solely as successor or alternate Personal Representative. The Will named 
. . .,' 

Plaintiff and Defendant Harris as Co-Trustees of all Trusts created there under for Mrs. 

Belk, Cheryl Ann Hanlon, and Robert M. Belk. On May 4, 2004, Carlton R. Davidson 

renounced his· right to serve as Personal Representative. Even though Plaintiff was 

under no obligation to do so, in an effort to preserve family unity, he allowed the 

nomination. of his sister, Defendant Harris, to serve with him as Co-Personal 

. Representative~ . 

14. Thereafter, on May 7. 2004, Plaintiff and Defendant Harris petitioned for 

probate of the Will and appointment as co-personal representatives, and the Probate 

Court for Sumter County approved the same . . ' 
15. Upon reviewing Mr. Belk's Will and determining that the same was 

deficient and contrary to appropriate estate planning, Mrs. Belk, Plaintiff and Defendant 

Harris again communicated with the firm of David C. Sojourner to handle the post-

mortem planning and probate in December 2004. 

16. As a result of that communication. the firm of Ellis & Lawhorne (David 

Sojourner and Karen Thomas) determined that in order to attempt to avoid estate taxes 

at the second death~ had Sumter Mortgage Company had been a joint venture with Ida 

Mae Belk, there would be favorable taxation treatment. They also saw the need to 

engage in appropriate special needs planning for Stake~olders Hanlon and Robert M. 

Belk, to protect Mrs. Belk, and to simplify accounting, Therefore, a comprehensive post-

mortem plan was created and agreed to by Mrs. Belk, Plaintiff, and Defendant Harris 

7 
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whereby 1) maximum annual exclusion gifts would be made annually by Ida Mae Belk 

as set forth within the written documents; 2) the gifts to Cheryl Ann Hanlon and Robert 

M. Belk would be paid to appropriate Trusts that were created for them; and 3) Ida Mae 

Belk would disclaim. renounc.e. reject. and refuse to accept ce~~in interests in 

disclaimed property improperly left to her under the Will of Robert D. Belk." Mrs. Belk 

signed the disclaimer on December 29. 2004 as part of this coordinated post mortem 

estate and future transaction plan that was agreed to by Plaintiff, Mrs. Belk, and 

Defendant Harris. As part and parcel of this agreement and plan. Plaintiff and 

Defendantwould be co-trustees and joint managers of not only ~ssets of the estate. but 

also of Bibco and other assets held by Mrs. Belk, including the ability to create such 

family business entities as were appropriate prior to funding the n~w trusts. In 

consicjeration of the Estate agreeing that Mrs. Belk and Mr. Belk were involved in a 

Sumter Mortgage Company joint venture and "transferring a on~-half interest to her and 

for other valuabl,e consideration. the family settlement agreement referred to herein was 

entered by Plaintiff. Mrs. B~lk. and Defendant Harris. 

17. On the same day. as part and parcel of said plan. Ida Mae Belk as Grantor 

created Trusts for Robert M. Belk and Cheryl Ann Hanlon with Plaintiff and Defendant 

Harris as co-Trustees. Mrs. Belk was billed by Mr. SOJourner to creat~these trusts and 

for advice regarding gifting. 

18. On May 24. 2005. Karen H. Thomas. acting as attorney for the co-" 

personal representatives of Estate, wrote Plaintiff and Defendant Harris setting forth ali 

the estate tax issues and confirming the plan in connection therewith that began on 

December 29. 2004 when Mrs. Belk disclaimed certain interests in said" Estate for tax 
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purposes. A copy of "Karen Thomas' M~y 24, 2005 letter and attachment are attached 

and incorporated herein by reference as Exhibit 2. 

19. Thereafter, as part and parcel of the plan and agreement among Mrs. 

Belk, Plaintiff, and Defendant Harris, a Family Settlement Agreement was executed by 

Plaintiff, Defendant Harris, Mrs. Belkand other interested persons on June 28, 2005 

and filed in the office of the Judge of Probate for Sumter County on the 30th day of June 

2005. A copy of said Family Settlement Agreement is attached hereto and incorporated 

i herein by reference as Exhibit 3. 
. ',' 

20. On June 30, 2005, Plaintiff, Defendant Harris, and Defendant Ida Mae 
. . 

Belk, individually and d/b/a Sumter Mortgage Company and Sumter Finance Company, 

also signed a Memorandum of Understanding Concerning Future Transactions 

(Exhibit 4) which confirmed, in writing, the manner in which all future transactions with 

regard to both the Estate and Mrs. Belkwould be handled in order to carry out the 

testamentary intent of Robert D. Belk,to protect Mrs. Belk, and to place Plaintiff and 

Defendant Harris in fiduciary positions in charge of both· said Estate and the ongoing 

business dealings of Mrs. Belk who, as aforesaid, was not involved in the business 

throughout the marriage. Had not this agreement been reached that Mrs. Belks's 

assets would be jOintly managed by Plaintiff and -Defendant in the same manner as was 

intended by Mr. Belk, there would have no compromise or agreement, and a different 

tact would have been taken in filing the Form 706. 

21.· Pursuant to the plan and agreement tha~ had been implemented and 

partia\lyperformed, Mrs. Belk was required to assign her fifty percent (50%) interest in 

Sumter Mortgage Company (including Sumter Mortgage Finance) and all other assets 

----. 
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to Plaintiff and Defendant Harris as co-Trustees of a Trust to be created for Mrs. Belk's 

benefit during her lifetime. This Trust was to contain substantially the same provisions 

as Trust C under Mr. Belk's Will to benefit Mrs. Belk during her life, but would include 

correct and appropriate language relating to tax and Medicaid issues that was wrong in 

Mr. Belk's testamentary trust. At Mrs. Belk's death, the corpus and remaining income 

would be distributed in five (5) equal shares to and for the benefit of the five Belk 

children, just as had been set forth in Mr. Belk's Will. In addition, Mrs. Belk's Trust 

. would also provide for her to withdraw five percent (5%) of the principle each year in 

order to for the purpose make gifts in equal shares among family members. This Trust 

was to own Mrs. Belk's interest in. the unincorporated Sumter Mortgage Company and 

other assets that would be transferred to one or more family business entities to be 

owned. by this new trust. 

22. Pursuant to this Agreement, Mrs. Belk would also sign paper, work 

allowing Plaintiff and. Defendant Harris to transfer the assets of. S~mter Mortgage 

Company to this new trust. It was the intention of Mrs. Belk, Plaintiff, and Defendant 

Harris that this trust and the various family business entities would be completed within 

sixty (60) days. On the same daY,Mrs. Bel~signed a Durable Power of Attorney 

appointing Plaintiff and D~fendant Harris as Co-Attorneys-in~Fact. .A copy of said 

Durable Power of Attorney dated June 30, 2005 being attached hereto ~nd incorporated 

herein by reference as Exhibit 5. 

23. On June 30, 2005, a Trust Severance Agreement was signed by Gene C. 

Belk and Linda 8. Harris as Co-Personal Representatives and notice thereof was 

27 



submitted to the appropriate officials in order to ~rrect the faulty drafting of ~r. Belk's 

Will of March 5, 2004. 

24. In addition, Karen Thomas drafted a revocable living trust for Mrs. Belk for 

review by Mrs. Belk's attorney and sought input from Plaintiff and Defendant Harris 

regarding the establishment of entities to own the family business and the funding of the 

trusts created under the plan referred to hereinabove. (Exhibit 6 - Letter of July 20, 

2005). 

25. Defendant Harris took her mother, Mrs. Belk, to William B. (Bert) Brannon 

(whom Defendant Harris had initially identified as her attorney) to review the trust 
. . 

drafted by Karen Thomas on behalf of Mrs. Belk. Mr. Brannon made modifications 

consistent with the family agreement, reprepared Mrs. Belk's trust with Plaintiff and 

Defendant Harris as co-trustees, and prepared a will for Mrs.Belk. Upon information 

and belief, Mrs. Belk never signed this Trust 

26. PurSuant to the family Agreement, Mrs. Belk made gifts during the years 

2004, 2005, and 2006. . Pursuant to communications from Karen Thomas dated 

November 17, 2005, continuing efforts were made to work toward completing the 

documents called for under the Family Settlement Agreement and Memorandum 

Concerning Future Acts. (Exhibit 7 - Karen Thomas correspondence)' 

27. As a result of the family agreement that had been partially performed, on 

February 28, 2006, a closing letter from the Internal Revenue Service was received. 

Without performing under the agreements reached by P!aintiff; Defendant Harris, and 

Mrs. Belk as set forth within the relevant documents, there would have been significant 

estate taxes at the second death and Mr. Belk's intent would not have been carried out. 
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·28. Beginning after receipt of the closing letter, Defendant Harris then began a 

course of conduct designed to renege upon the partially performed family. agreement 

among Mrs. Belk, Plaintiff, and herself. In addition to taking control of Mrs, Belk, without 

the knowledge of Plaintiff, Def.endant Harris who is sleeping with Defendant Houser, 

placed Houser in fiduciary positions with Sumter Mortgage Company and Bibco to act 
.' I' . 

as the agent for these entities when he did not have the authority to do so. She allowed 

Houser \0 sign documents on behalf of Estate and Bibco property as if he had a real 

estate license and as fiduciary when he was neither. In these regards, Defendant 

Houser has been allowed to sign legal transfer documents as an agent of Sumter 

Mortgage Company (an estate asset) and for Bibco on real estate and mobile home 

transactions, including conditional installment sales contracts, which were recorded in 

the Office of the Register of Deeds for Sumter County. A copy of June 2, 2006 

document is attached hereto and incorporateq herein by reference as ExhibitS. 

29. At the.same time, in an effort to sidetrack Plaintiff, Defendant Harris wrote 

Plaintiff on June 26, 2006 about compl.eting the Family Settlement Agreement, Trust, 

and Mrs. Belk's Will to follow the terms of Robert D. Belk's Will. A copy of her June 26, . '. 

2006 correspondence is attached hereto and incorporated herein by reference as 

Exhibit 9. 

3D, At the same time, without the knowledge or consent of Plaintiff, Defendant 

Harris continued to allow Defendant Houser - who was beif1g paid cash without 

withholding by Sumter Mortgage and was being paid commissi9ns for real~state sales 

even though he was not a realtor - to sign bills of sale on behalf of Sumter Mortgage 
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I," Company, an Estate asset. Copies of the same are attached hereto and incorporated 
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I 
! 

herein by reference as Exhibit 10. 

31. In 2006, Defendant Harris came to Plaintiff seeking for him to agree for the 

Estate (Sumter Mortgage COmpany) to loan Two Hundred Thousand Dollars 

($200,000.00) for her son, Michael D. (Mickey) lyles, to allow him to start up Carolina 

Preowned, llC, in order to sell used cars. The llC, owned in four equal shares by 
"', . 

Defendant lyles, Defendant Houser, Defendant Harris, and Plaintiff,' has used all of the 

capital to pay Defendant lyles salary and to give Defendant Houser the use of an 

expensive automobile, but the loan to the Estate has not been repaid. This is another 

example of the self-serving fashion in which Defendant Harris has bestowed 5elf­

serving benefits on Defendants lyles and Houser which should be disgorged and 

returned to the Estate. 

32. Then, in late 2006, without the knowledge of Plaintiff, Defendant Harris 

took her mother Mrs. Belk to yet another attorney, John Chase of Florence, South 

Carolina, as part of Def~ndant Harris' continuing efforts to undermine and renege on the 

Family Settlement and other Agreements referred to herein. Mr. Chase prepared a 

revocable trust and a family llC that was filed with the Secretary of State. He 

purportedly acted for Mrs. Belk, but Plaintiff is informed and believes that he, in fact, 

acted on Defendant Harris' instructions when he prepared and served a Rule to Show 

Cause in April 2007 seeking to .distribute all assets from Mr. Belk's Estate and 

attempting to close that estate. During this same timE}, upon information and belief, 

Defendant Harris tried to have Mr. Chase prepare unilateral documents to be signed by 

Mrs. Belk that were inconsistent with the partially performed family agreement referred 
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to above, These baseless actions required the expenditure of additional estate funds 

that otherwise could have been saved. In fact, shortly after Mr. Chase met with Karen 

Thomas and reported that progress had been made toward resolution, Defendant Harris 

terminated Mr. Chase and took her mother, Mrs. Belk, to Mr. Weinberg in an attempt to 

renege on the family agreement and place herself in control of her mother's assets. 

33. John Chase and his firm submitted a bill dated September 7, 2007 for 

"estate planning" which reflects substantive communications with Defendant Harris 

rather than Ida Mae Belk. with regard to preparation of documents for the purpose of 

undermining and reneging on the Agreement with the assistance of Defendant Houser 

and others to renege on the family agreement. (Exhibit 11) 

34. During this entire period of time, Defendant Harris has exercised dominion 

and control over her vulnerable mother who did not understand what she was signing 

and Linda Harris was a fiduciary for her and .continued to act in a self-serving fashion . 

. 35. Defenqant Harris refused to pay the bills due to Ms. Thomas. attorneys for 

the e~tate, which were paid person~lIy by PI~intiff, but caused checks to be issued that 

benefitted her son and boyfriend. She continued to exercise dominion and control over 

her vulnerable mother to take actions contrary to the terms of the Settlement Agreement 

which Plaintiff herein seeks to enforce. 

36. During the same period of time. without Plaintiffs knowledge or consent, 

at Defendant Harris' direction,· Defendant Houser continued to act as an agent for 

Sumter Mortgage Company and BIBCO, executing bills of sales and other documents 

and holding himself out as a realtor when he was not one. 
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37. Even though Bibeo had been reorganized, and even though Defendant 

Harris had involved the Estate in financing her son's automobile's business under the 

name Carolina Preowned. Defendant Harris terminated Plaintiffs compensation that 

was paid to him previously. Therefore, even though Plaintiff is a vice president of Bibco. 

i . Defendant Harris has withheld all Bibco financial records from him since December 

i . 2007 because she is making inappropriate payments therefrom that are violative of 

Bibco's minutes and the family agreement referred to herein. 

·1 
1 
I 

. OJ , 

38. When Defendant could not get John Chase to perform the acts she 

wanted performed for her mother so she could unilaterally control the assets. including 

preparation of an Irrevocable Trust, on or about September 17. 2007, Defendant Harris 

took her mother back to M.M. Weinberg, Jr.. the same attorney who had prepared the 

defective Robert D.Belk Will. Without any investigation and without review of the family 

agreements that had been partially performed, Mr .. Weinberg prepared an Irrevocable 

Trust naming Defendant Harris as 'sole Trustee that was signed by Mrs. Belk on 

September 17, 2007, the same day he called the probate court to announce that Mr. 

Chase had been fired and. he' represented Mrs. Belk. This irrevocable trust was 

recorded in the Office of the Register of Deeds for Sumter County on October 30,2007 . 

By its terms, Mrs. Belk transferred Bibco Corporation and an undivided interest in 

Sumter Mortgage to Defendant Harris as sale trustee contrary to the Agreement of Mrs. 

Belk, Plaintiff, and Defendant Harris that had been partially performed. Upon 

information and belief, this Trust should be set aside A .copy of said Trust is attached 

hereto and incorporated herein by reference as Exhibit 12. 
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39. ,M r. Weinberg also prepared a Will for Mrs. Belk on the 16th day of October 

2007 naming Defendant Harris as the sole fiduciary. again being contrary to the terms 

of the Agreement. which Agreement was well know to Mr. Weinberg who also took his 

marching orders from Defenda'1t Harris and Defendant Houser. 

40. Upon inforrnationand belief. said trust could well have caused substantial 

gift taxes that were unintended under the terms of the family agreement . 

41. DefendantHarris has given instructions to the Sumter Mortgage Company 

bookkeeper. Linda Garre~. to deposit one-half (1/2) of all Sumter Mortgage gross 

receipts into a new entity created by Defendant Harris for Mrs. Belk - IMBelk Company 

- not taking into consideration the expenses of Sumter Mortgage Company which were 

to be paid first and detriment the estatf3. 

42. After her son. Mitch Harris. Ipst his job and became involved in a divorce. 

in order to help him financially. Defenqant Harris tried to get him on as an employee of 

Carolina Preowned;. however. because this partnership did not have any money, 
-:: 

Defendant Harris caused Sumter Mortgage, payrQII checks to be issued to. her son, 

Mitch Harris, who was not authorized to do anything for Sumter Mortgage, which 

Plaintiff refused to sign (Exhibit 13). These self-serving and fraudulent acts are not 
. . ~.' 

. ", ~ . 

only contrary to the family agreement, but also show the devious actions of Defendant 

Harris and efforts to avoid performance under the f='amily Settlement Agreement. 

43. Recent checks to Defendant Houser authorized by Defendant Harris are 

also fraudulent. 

44. Mr. Weinberg and Plaintiff have had several communications since Mr. 

Weinberg assisted Defendant Harri~ng on the family agreement, copies of 

33 



, , ~ 

these communications being attached hereto and incorporated herein by reference as 

Exhibit 14. 

45. All Defendants, and others not yet named, have conspired with Defendant 

Harris to disrupt the agreed estate plan which is the basis of this action. Defendant 

Harris has also reneged on authorizations to settle an estate controversy regarding 

Williamsburg Subdivision which have also caused undue expense and risk to the estate. 

She has also sought to have the books of Sumter Mortgage and Bibco given to one, 
. '. 

Roger Long, when the books and records have been handl~ appropriately for years by 

I:. Wilson M. MacEwen, still another effort to disrupt the administration of the estate and 

1 cause duplication of efforts and confusion. 

46. . Based upon a February 2, 2008 conversation with Mrs. Belk, Plaintiff 

determined that a) she was unaware where the 2007 gifts for Stakeholders Hanlon and 

Belk were deposited as that was handled by Defendant Harris; b) Defendant Hams had 
'. . 

met with Mr. Weinberg on numerous occasions without her being present; c) she did not' 

know what:s been done because she did not do it; d) Deferidant Harris had repeatedly 
:' . .' 

told her things about Plaintiff that had caused her concem, but after talking with Plaintiff, 

she had a clearer picture. Upon infonnation and belief, Mrs. Balk has or intends to 
. . 

instruct Mr. Weinberg to prepare documents making Plaintiff and Defendant Harris joilit 

managers of all assets, but Defendant Harris and those assisting her will not heed to 

Mrs. Belk's requests. 

'47. Uponinfonnation and belief, the annual gif!s that were to be made have 

not been deposited into the appropriate trust accounts as, upon information and belief, 
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Defendant Harris had Mrs. Belk mother sign new trust accounts that were prepared for 

Mrs. Belk that are contrary to the family agreements. 

48. Defendant Harris has told Mrs. Belk untruths about Plaintiff in her efforts to 

not comply with the family .agreement, and has taken over her mother's legal 

representation for her own self-serving purposes. 

FOR A FIRST CAUSE OF ACTION" 
(FRAUD AND FRAUDULENT INDUCEMEND 

, AS TO DEFENDANT HARRIS 

49. Plaintiff incorporates herein by reference the forgoing paragraphs as if the 

same were set-forth herein verbatim. " 

50. Defendant Harris made numerous representations of fact to Plaintiff, 

individually and as co-personal representative of the Estate of Robert D. Belk, as a 

Trustee, and as a fiduciary to Plaintiff, including: 

A. That she would honor the terms of the June 2B, 2005 Family Settlement 
Agreement and the June 30, 2005 Memorandum of Understanding 
Concerning Future Transactions; , 

B. That she would honor the terms of the June 30, 2005 Trust Severance 
Agreement; 

C. That on June 26,2006, she was attempting to complete the trust 
documents as required by the Family Settlement Agreement and the 
Memorandum of Understanding; , 

D. That securing a loaf! from Sumter Mortgage Company in the amount of 
$200,000.00 C)S startup capital from Carolina Preowned, LLC would be 
repaid to the estate, and that she Would not engage in actions that 
benefrtted herself, her children, and those with whom she was engaged in 
a romantic relationship to the detriment of the estate, and beneficiaries 
thereof; , , , 

E. That, by agreeing to the terms of the June 28, 2005 Family Settlement 
Agreernentand the June 30, 2005 Memorandum of Understanding, 
Concerning Future Transactions, Defendant Hams promised that she 
would assure that all trust and other"necessary doc\Jments would be 
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prepared in accordance with the terms of those agreements, that she and 
Plaintiff would jointly manage andc.ontrol all assets of the Estate and of 
Mrs. Belk as Trustees in accordance therewith, and that she would not 
take Mrs. Belk to attorneys chosen by her to execute documents that 
would override said agreements, benefit herself, or renege on said 
agreements. 

51. The forgoing representations were false and are material to not only the 

Plaintiff and Plaintiff Estate, and violate the June 28, 2005 Family Settlement 

Agreement and the June 30, 2005: Memorandum of, Understanding Concerning Future 

Transactions. 

52. Defendant Harris knew that the forgoing representations were false, or 

showed a reckless disregard for the falsity of the forgoing, and intended that the 

representations be acted upon by Plaintiff. 

53. Plaintiff was ignorant of the falsity of the forgoing representations, relied 

upon the forgoing representations; and had a right to rely upon the forgoing 

representations. 

54. Based upon the forgoing, Plaintiff and the Estate have suffered 

consequential and proximate injury, and this Court should award relief designed to 

make Plaintiff and said Estate whole, together with such other equitable relief as the 

Court deems just and proper. 

FOR A SECOND CAUSE OF ACTION 
(FRAUDULENT MISREPRESENTATION) 

. AS TO DEFENDANT HARRIS 

55. Plaintiff incorporates herein by reference the forgoing paragraphs as if the 

same were set-forth herein verbatim. 

56. Plaintiff specifically incorporateS herein the allegations set forth in 

paragraphs 51 A through E as if the same are set forth herein verbatim. 
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57. Defendant Harris had an ulterior and pecuniary interest in making the 

forgoing misrepresentations, and she owed Plaintiff and the Estate a duty of care to 

assure that she communicated truthfi.!1 information. Defendant Harris breached this 

duty by failing to be honest and !ruthful. 

58. Plaintiff and the Estate justifiably relied upon the representations of 

Defendant Harris, and as a result, Plaintiff and the estate suffered a pecuniary losses 

and injuries as the proximate result-of the false representations of Defendant Harris. 

59. Based upon the forgoing this Court should award relief to make Plaintiff 

and said Estate whole, together with such other equitable relief as the Court deems just 

and proper. 

FOR A THIRD CAUSE OF ACTION 
{BREACH OFFIDUCIARV DUm 

AS TO DEFENDANT HARRIS 

6.0. Plaintiff incorporatesherein by reference the forgoing paragraphs as if the 

same were ~et-forth verbatim. 

61. Defendant Harris, as C?~personal representative of the Estate of Robert D. 

Belk, owed a fiduciary duty to Plaintiff both as co-personal representative and as a 

beneficiary oOhe estate, as well as a fid~ciary to all beneficiaries of the estate, not to. 

mention as a fiduciary to Plaintiff as his sister. Her responsibilities are defined by 

statute and case law. 

62. As set forth herein above, Harris breached these fiduciary duties and, as a 

result, Plaintiff, the Estate, and the beneficiaries have suffered both injuries . 
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,63. Defendant Harris has also allowed Defendant Houser. Defendant Carolina, 

Pre-Owned. and Defendant Lyles to become unjustly enriched to the detriment of the 

Estate of Robert D Belk. its beneficiaries. and Plaintiff. 

64. Based upon the forgoing. this Court should award such legal and 

equitable relief as the court deems just and proper based upon the evidence. 

FOR A FOURTH CAUSE OFACITON 
{SETTING ASIDE INFLUENCED TRANSACTIONS} 

AS TO DEFENDANT HARRIS AND MRS. BELK AS AN INTERESTED PARTY 

65. Plaintiff incorporates herein by reference the forgoing paragraphs as if the 

same were set-forth verbatim. 

66. The uirrevocable" trust dated September 17. 2007 was the product of 

undue influence upon Mrs. Belk by Defendant Harris as are all other documents 

executed by Mrs. Belk and entities that have been fonned by or on behalf of Mrs. Belk 

that are contrary to the terms of the June 28. 2005 Family Settlement Agreement and 

the June 30. 2005 Memorandum of Understanding Concerning Future Transactions. 

67. Based upon the forgoing. the irrevocable trust dated September 17.2007. 

all other documents executed by Mrs. Belk. and all entities formed by Mrs. Belk that 

violate the above agreements should be set aside as influenCed transactions. and thiS 

Court should award such other legal and equitable relief as the Court deems just and 

proper. 

19' 
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FOR A FIFTH CAUSE OF ACTION 
\ SPECIFIC PERFORMANCE AND ,,' 

ENFORCEMENT OF THE FAMILY SETTLEMENT AGREEMENT AND 
THE MEMORANDUM OF UNDERSTANDING , 

(AS TO DEFENDANT HARRIS AND MRS. BELK AS PARTY IN INTERES'n 

68. Plaintiff incorporate.s herein,by reference thEdorgoing paragraphs as if the 

same were set-forth verbatim. 

69. Pursuant to the terms of the Family Settlement Agreement and 

Memorandum of Understanding referred to above: 1) maximum annual exclusion gifts 

would be made annually by Ida Mae Belk as set forthwithin the written documents; 2) 

the gifts to Cheryl Ann Hanlon andR()bert M. Belk would be paid to appropriate Trusts 

that were created for them; and 3) Ida Mae Belk would disClaim, renounce, reject, and 

refuse to accept certain interests in d,isclaimed property improperly left to her urider the 

Last Will and Testament of Robert D. Belk; 4) Plaintiff and Defendant Harris would be 

co-trustees and joint managers of not only assets of the estate, but also of BiQco and 

other assets held by Mrs. Balk; including the ability to create such family business 

entities as were appropriate prior to funding the new trusts. 

70. There has been part performance of the Family SettJementAgreement ' 

and of the Memorandum of Understanding by Plaintiff and the Estate, and valuable 

consideratIon has been given by the Plaintiff and the Estate, and; after securing the 

benefits thereof, Defendant Harris has reneged on all other provisions thereof for her 

benefit and the benefit of others who are not beneficiaries of said estate to the detriment 

of the Estate, its beneficiaries, and Plaintiff. 

71. Based uj:>on the forgoing, this Court should enforce the Family Settlement 

Agreement and the Memorandum of UnderStanding, vacate any and all transactions to 
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the contrary, and shaul? award such other l8fial and equitable relief as the Court deems 

just and proper. 

. FOR A SIXTH CAUSE OF ACTION 
UNJUST ENRICHMENT AND ACCOUNTING 

(AS TO DEFENDANTS HARRIS, BIBCO, HOUSER, LYLES, AND 
CAROLINA PREOWNED, LLC) 

72. Plaintiff incorporates herein I>yreference the forgoing paragraphs as if the 

same were set-forth verbatim. 

73. Defendants Harris, Bibco, Houser, Lyles, and Carolina Preowned have 

been unjustly enriched at the expense of the Estate based upon Defendant Harris 

actions including taking estate assets and having them deposited into Bibco and other 

accounts without taking into consideration .expenses in connection therewith; Houser's 

use of vehicles and receiving insurance and gasoline; Houser receiving cash without 

withholding; Houser receiving commissions on sales when he is not a realtor and not 

allowed to act; Lyles drawing salaries and benefits using estate funds that have not 

been repaid; Carolina Preowned not repaying obligations due to the Estate and using 

said funds to benefrt Lyles and Houser; and other acts as will be shown by the 

evidence. 

74. The forgoing has all beento the detriment of the Plaintiff, the Estate, and 

the intended beneficiaries of the Robert D. Belk estate, a" of which violates the family 

agreements referred to hereinabove. Plaintiff and the Estate are entitled to a full 

accounting from all Defendants and then disgorgement of ill-gotten gains. 

75. Based upon the forgoing, this Court should find that these Defendants 

have been unjustly enriched, should order that the funds and benefits received by these 
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Defendants be disgorged and repaid to the estate, plus interest, and award such other 

legal and equitable relief as the Court deems just and proper. 

FOR A SEVENTH CAUSE OF ACTION 
CONSPIRACY 

{AS TO DEFENDANTS HARRIS, lYLES, AND HOUSER 

76. Plaintiff in~orporates herein by reference the forgoing paragraphs as if the 

same were set~forth verbatim. 

77. As set forth herein above, Defendants Harris, Lyles, and Houser have 

conspired to do harm to the estate of Robert D. Belk, to subvert the Family Settlement 

Agreement, and to avoid s~id family settlement agreement which should be enforced by 

this Court. Defend~nt Houser has interfered with the family agreement by 

communicating with counsel retained by Defendant Harris for Mrs. Belk. 

78. As set forth herein above, Defendants conspired together for the purpose 

of injuring Plaintiff. 

'79. As a res~It, the Plaintiff has suffered special damag~s, both'pr:esent arid 

expected, and this Court.should award such legal and equitable reli,ef as it deems just 

and proper. 

FOR AN EIGHT CAUSE OF ACTION 
EQUITABLE ESTOPPEL ' 

(AS TO DEFENDANT HARRIS) 

80. Plaintiff incorporates herein by reference the forgoing paragraphs as if the 

same were set-forth herein verbatim. 

81. Defendant HarriS! individually and in all capacities, is equitably estopped 

from taking any position inconsistent with the telll1s of the June 28,,2005, Family 
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Settlement Agreement and the June 30, 2005 Memorandum of Understanding 

Concerning Future Transactions that was signed by her, Plaintiff, and Mrs. Belk. 

82. Plaintiff and the Estate of Robert D. Belkrelied uPon the representations 

of Defendant Harris to their detriment, have changed their positions as a result of said 

representations, have preformed based upon said agreement to their detriment, and 

! . had no knowledge that Defendant Harris would, after receipt of said benefits, act 

contrary to the terms of the agreements and cause Mrs. Belk to do So. 

83. Based upon the forgoing, Defendant Harris is equitably estopped from 

taking any position contrary to the positions she took in the June 28, 2005 Family 

Settlement Agreement and the June 30, 2005 Memorandum of Understanding 

Concerning Future Transactions as Plaintiff and said Estate have changed their 

positions Significantly in reliance thereon. 

FOR AN NINTH CAUSE OF ACTION 
COLLECTION.OF NOTES DUE TO ESTATERE: SUMTER MORTGAGE COMPANY 
(AS TO DEFENDANTSt;AROLINA PREOWNED, LYLES, HARRIS~ AND HOUSER) 

84. . Plaintiff i~Corporates herein by reference the forgoing paragraphs as if the 

same were set-forth herein verbatim. 

85. Defendant Lyles, on behalf of CarolinaPreoWned, heretofore executed a 

·Promisary Note" to Sumter Mortgage Company, an asset of the estate, on March 8, 

2005 payable March 8, 2006 in the principle amount of $100,000.00 plus interest at the 

rate of 7% per annum. 

86. Thereafter, Defendant lyles, on behalf of C~pital Finance, Inc., a non-

existent or non-operating entity, executed a ·Promisary Note" to Sumter Mortgage 

Company, an asset of the estate, on September 30, 2005, payable September 30, 2006 
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in the principle amount of $100.000.00 plus interest at the rate of 7% per annum. Both 

Notes are attached hereto and incorporated herein by reference as Exhibit 15. 

87. Defendants lyles and Houser. upon information and belief. used the much 

of the foregoing amounts for per~onal benefits such as salaries, draws, use of 

automobiles, gasoline, insurance, and the like. DefendantHarrisknew that the funds 

were being dissipated, but did nothing about it. 

88. Plaintiff, as personal representative of the Estate, seeks judgment against 

Carolina Preowned, lLC for said notes plus interest and, as to funds that have been 

dissipated, seeks judgment against Defendants Harris, Houser, and lyles for any 

shortfalls. 

WHEREFORE Plaintiff prays for judgment upon each of the foregoing causes of 

action against Defendants as stated above, together with such other relief as the Court 

may deem fit and proper. 

February 5, 2008 
Columbia, South Carolina 
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STATE OF SOUTH CAROLINA· 

COUNTY OF SUMTER 

PERSONALLY APPEARED BEFORE ME GENE C. BELK who, being duly sworn, says 
that he is the co-Personal Representative of. the Estate of Robert D. Belk; that he has 
read the foregoing complaint; that the allegations contained therein are true and correct 
based upon his best information except lhose matters that are alleged upon information .. 
and belief and, as to those, he believes the same to be true. 

Sworn to before me this 5th day of 
February, 2008 

ublic for South Carolina 
Commission Expires: 4 1/ S2: / :IDI ( 
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ELLIS. LAWHORNE & SIMS. P.A. 
ATTO~YB AND cO~~ui.RB'A:I" LAw 

. , 

F. EARL ELUS. JR. 

ERNEsT G. LAWHORNE 

LANA H. SIM8. JR. 

DAVID C. SOJOURNER.JR.*' 

W. CLIFF MOORE. III 

WILUAM P. MCELVEEN, JR. 
JOHN L MCCANTS 

I :s~J·LAOY·GTREtj;· 
FOURTH FLOOR 

POST OFFICE aqx' 2Z9~ 
COLUMBIA. SOUTH CAROLINA 29202 

TELE.pHONe: (803) 2!54"4JgO . 

FACSIMILE (803) 77D-4'149 

CATHERINE LEIGH BOYD 

ALFRED JOHNSTON COX 

ARTHUPt I!. MOREHEAD. IV 

ROBERT f-. BETHEA. JR. 

DANIEL W. HAYES 

RITA eRAGG CULLUW
t 

KAREN HUDSON THOMAS .. 
t 

TIMOTHY D. ~T. CLAIR 

DAVID M. WILKERSON 

EDWARD B. DAVIS 

JOHN M. SCOT'f. III 

June 20, 2000 
EP-3230 

'* CEATI,"II!D TAXATION S"fCIM..1T 

JOHN T. LAY. JR. 

LOU'S T. RUNG.E. JR. 

t CttRTll'1lED !.IITATe "LANNIHO • 
rttosATI .,.lelALln 

Mr. and Mrs. Robert D. Belk 
P.O. Box.1853 
Sumter, South Carolina 29150 

Dear Mr. and Mrs. Bell<: 

COpy 

',. 

J enjoyed meeting with you on Tuesday to discuss your estate plan. I have· 
enclosed a summary of the asset information that you provided and I am writing thls' 
letter to outline the issues that we diScussed. ' 

Basic ,Estate Tax Planning. We hfive estimated the value of your estate at 
$10,500,000. You have told me t,hat you currently have simple wills (all to my 
spouse). Under the current arrangement t,here would be no tax due at the first death 
since you can leave CIJ1,~nlimited amount to your spouse tax free, However, after both 
of your deaths there would be a tax of approximately $5,070,000. In estimating this 
tax, I have assumed that you would die in the year 2006 or later When the federal estate 
tax exemption has increased from the current level ($675,OOO) to $1 million. 

The simple wills that you currently have only allow 'the use of one of your 
exemptions. I would propose that you structure your estate' plan so that we get the 
benefit of both exemptions. This would allow you to shelter $2 million from estate 
taxes and would lower the tax due at the second death to approximately $4,520,000. 

In order to accomplish this I wouid prepare wills and trusts for qOlh of you. 
After Mr. BeJ.k dies, an amount equal to the maximum federal estate tax exemption at, 
the time of his death would be held in a trust with Mrs. Belle as trustee. The trust 
would 'provide that all of the income from the trust would be distributed to Mrs. Belle 
each year and that the trustee could m!lke additional distributions to Mrs, Bell< for . 
health we or reasonable living expenses. At Mrs. Belk's death, she has the right to 

". direct how this trust would continue for the children: ¥rs. Belk's will and trust would, 
be identical to Mr. Belk's. 

, ' 'I would structure this as' ~ living trust to ,a~'~Mprobate ~ourt fees'.' The pr~bate 
court charges a fee of!A of 1 % of any assets passing through the' will. , ~y establishing 
a trust and re-ti~ing'your'assets in'the'trust name,' you ~ould save over $25,000 in,' , 

: .... 

.". - ~ ". '" ..' .": . - ... 
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_ probate fees. This would also provide some privacy as the living trust would not be 
recorded in the probate court records. 

-Estate Equalization. In addition to preparing these documents, I have told you 
that we may need to transfer some assets from Mr. Belle to Mrs. Belk in order to 
equalize the estates. Mrs. Belie currently has around $500,000 in assets in her name.' 
If she is the fitst to die, we'n-eed to have approximately $1 ffiillion in her name to fully 
use her federal estate tax exemption. You may want to.consider transferring some of 
the real estate, investments or the family partnership described below into her name as 
a part of this planning. . . 

Distribution to Children. I have asked you to consider how the assets will be 
distributed to the children after both of your deaths. One option is to divide the assets­
equally and distribute them outright to the children after both deaths. However, you 
may decide that it is appropriate to use trusts as a part of the plan. You may want to 
use an asset-management trust to-provide a meChanism for-controlling a child's 
inheritance after your deaths. You could designate the tiustee and give the trustee 
broad powers to use income and principal for a child's health care, education or 
reasonable living expenses. There is no'limitation on the amouht-th!lt may b~ placed in 
an asset-management trust for a child's benefit. - . 

You may also decide to use a generation-skipping trust for some or all_of th~ 
children. A generation-skipping trust is a trust that allows a child to use ~d control his 
or her share of the estate without having it included in the child's estate at thetime of 
the child's' death_ For example, a portion of Gene's share could be oistributed to the' 
Gene Belk trusfat your death. Gene could serve as the trustee of the trust' and he could 
have the power to use income and principal for himself or his children for health care, -
education Of reasonable 'living expenses .. At Gene's death, the trust would be . 
distributed i6 h'is children and would not be taxed as a part of Gene's estate. The 
maximum amount that the two of you may leave to generation-skipping trusts is $2. 
million. Accordingly, if you wailt to use this for all children, the fust $400;000($2 
million divided by five) of each child's share could be held in a generation-skipping 
trust and the balance of each child's share would be-distributed to the child outright or 
.distributed to an asset mamigement trust for the child, .. 

Powers of Attorney. I have also recommended that you allow me to prepare 
durable powers of attorney and health care powers of attorney. While the wills and 
trusts control how the assets will be mamtained and distributed after your deaths, the 
powers of attorney allow you to appoint someone as your agent to make financial and 

", health care decisions in the event of your incapacity. I am assuming.that you would 
both want to designate your spouse as your primary age!1Lbut I need for you to consider_ 

. who would ~e as an al~rnate agent.·· . - -. -' 
. . 

, '. 

.-
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As I told you when we met, I would like to quote you a flat fee for this·work. 
The fee for this first step (wills, trusts, durable powers of attorney and health care 
powers of attorney) would be $2,500. This inCludes all legal fees, costs and eXpenses. 

Family Partnership. A substantial portion of your estate consists of Sumter. 
Mortgage, a sole proprietorship. In order to·provide some liability protection, provide 
a structure for future managemenrand to establish a mechanism for making gifts, I have 
recommended that you establish a family partnership. The partnership would be . 
formed using the Sumter Mortgage assets. 

Initially. Mr. Belk. Mrs. Belk and some or all of the ·children would be the 
voting partners. I would likely have the partnership issue six voting shares each to Mr. 
and Mrs. Belk and each of the children would have one voting share. This w<:mldallow 
the children to begin participating in the managemenfof the assets, however, you would 
maintain control. You would also have limited or lion-voting shares.' If you decide·to 
make gifts to the children and grandchildren,these non-voting shares could be 
transferred each Year, You could give $20,000 of non-voting shares to each child; 
grandchild, son-in~law and daughter-in-law (23 total recipien~). This would reduce 

. your estate by $460,000 per'year and reduce your estate tax by·$t53,OOO per year. 

The partnership format also provides an excellent mechanism to protect the 
children from creditor's claims or claims by a spouse in a divorce action. The 
agreement may also include transfer restrictions' that prohibit a partner from 

. transferring his or her inter:est outside of the family. and arbitration provisions to 
provide a meUlodof resolving family disputes without a court proceeding. 

If you proceed with this type of planning, we would establish the partnership 
and then transfer the real estate into the partnership's name. If you decide to make gifts 
of the ·partnership interests in the future, we would have to retain.an appraiser to 

. determine the value of the partnership units. The value of the pa.rtnership units may be 
different than then pro-rata value of the partnership's underlying assets. 

Second-to-die Life Insurance. Under the structure that I have proposed, no 
taxes would be due until you both die. Even though you have had s()me health 
problems, I ~k you should investigate purchasing a second-to-c:lie life insurance 
policy to hclp with the tax:problem. If this type of policy is affordable, the children or 
a trust for the children would be the initial owner and beneficiary. Each year, you 
would gift cash to the children that would be used to pay the premium.· Since you are 
not the owner, the policy is not included in your estate. After \>oth of your deaths, the 

.', children will receive the policy proceeds without income taX or estate. tax and the . 
proceeds canbe used to pay th~ taxes. '. ~ ". 

. . 
. Please give me a call after you have had the opportunity to consider these 

issues· ... If you \yant to proceed with this planning·,. I .think we need to set ~ time for ... 
•• • • 0" ••• ". • 
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. second meeting to discuss these issues in more detail: We may want to have your 
accountant participate in the next meeting. I l~k forward to hearing from you. 

DCS/tj 
Enclosure (Asset Summary) 

cc: Gene C. Belk, Esquire 
Linda G. Harris 

Smcerely, 

ELLIS, LAWHORNE & SIMS, P.A. 

~ 
D~Vld C. Sojourner, Jr. 
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Asset Summary . . 

Robert and Ida Mae Belk 

ASSET 
2795 Powhatan Drive 

Mortoaoe 
2405 Hwv. 261 South 

.2415 Hwy 261 South 
2425 Hwy 261 South 
2435 Swy 261 South 
11 B acres on Tillman Nursery Road 
1670 stamey livestock Road 
GTE group life Insurance polfcy 
GTEslock 
NBSC aCcount 
BIBCO,lnc. (100% interest) 
The Sun Co. (50% Interest) 
Sumler Moroage Co. (100% 'interest) 
Sales Inc. (50% Interest) 
A,B & G (1/3 Interest) 
Personal property 
Accounts Receivable 

Subtotal 
Vo of Joint Assets 

Total 

.:-

EP~3230 ., 

June 20, 2000 

HUSBAND 

:;. 

50 

145,000 
-49,716 
27,000 
27000 
27000 
27000 

500000 
37500 

0 
0 

274480 
0 
0 

9143,621 
492 

19914 
35,230 

109,733 
10324,254 

0 
10,324,254 

.. ' 
... 

. - ~ -

" .. _. :. ..... 

WIFE JOINT 
0 0 
0 0 
0 0 
0 0 
0 0 
0 0 
0' 0 
0 0 
? - 0 

15823 0 
1000 0 

363,277 0 
96,036 0 

0 0 ,. 0 0 
0 0 
0 0 
0 0 .:." ". 

476136 0' 

0 
476,136 
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HAY-24-2005. TUE 06:00 PM 

ELLIS =LAWHoRNE 
KAiUlI'lll TIlOMAS 
,,"",or4Jl.l(j..!<UISUlWHt>tUIIi~ 

May 24. 2005 

V1A FAX (803) 775-4546 
Mr. Gene Belk 
P.O. Box 1208 
Sumter SC 29151 

. VIA FAX (803) 773-6951 
Ms. Linda B. Banis 
P.O. Box 3610 

· Sl.I1l1ter SC 29151 

RE: &tate of Robert D. Belle 
Issues for Estate . 

Dear Gimo and Linda: 

FAX NO. 

We have begun the review of the assets and issues of the.Estate. . At this first step ~e see the 
following issues that need to "be addressed immediately: . 

(1) Identify all assets that are ()WDed. by your parents. It is my understanding that you 
have identified all the assets that your parents own. . If you have not, please let me. know 

P. 02/05 

· immediately. It is important for us to know how the asset was awned: wa!! is joint, with an "and". 
or an "or", rod it have a beneficiary designation or wns it paid on the dc;atb of a benefi~lU)'? I 
understand that you are waiting fOT the accoUlltant's paperwork for you.to review 8J.ld work on .' 
before you can frna1i7.e this list . .' 

(2) Determine .the Owner of the Asset~ Once the assets are identified and the title of each 
asset determined. we need to detenninc the true owner of eaCh asset. The title should control the 
ownership of the asset unless the asset was beld as being a part of a "d/b/a" such 88 Sumter 

. Mortgage or in a general partnership. lfthe title shows it owned by yom mother or father or ooe 
of the companies, that is the owner of the asset If the title is unclear and your parents took a 
position that the asset was owned by one of them, that position should control. Wbere it may be 
difficult is when the title is clear b~ the position of ownership taken by your parents is the 
opposite of the title. We need to discuss t\)e questionable assets. I look fotWard to talking with 
you about this on Thursday mo~g. '. . .' 

(3) Value. th~· aS$ets. The' moSt ·.~e· sensitive as~cts 'to value are your. father's ?ssets. It· 
would be my preference to·not only value the real estat~ by a professional appraiser, but also .to .. 
have another appraiser 100)( at the installment notes and tile assets to detrnmine if an mw.rment . . . . 

· ClIll: be made to value them less fOT any underlying issUes. Today I will talk to so~e apprrusets in .-
· ):'lorida that we often USe! ~ difficult cases to detehriin~ if there is an opportunity to value any 

. ."... . . ".." . 
. ." .: . 

" .. ~.' . " .. ' 
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HAY~24-2005 TUE 06:00 PM' 

Ms. Linda 'B. Ranis 
?-.1r. Gene Belk 
File No. PR·834 
May 24.2005 
Page 20f4 

FAX NO. 

asset lower fOT any reason, ana if tbey have time left befors the deadlino to determine the 
reduced value: All of this needs to be dono and delivered to our office no later than June 20th• 

(4) Tax issues: Pecuniary Formula: The Will bas a number of difficult bUrdI~ to get over. 
The firSt is that it con,tains distributions based on a pecuniary marital formula. This means that 

, the amount of the marital deduction (the amount going into the marital trust called Trust C for 
your moUier's benefit) is fixed as of date ofdeatb~ Anything that is us~ to fund the Trust Cwill 

, gcneratea gain or loss between the date offunding value lind the date of death value. Of 
particular significance is'the gain on the notes. Any installment note uSed to satisfy this formula 
for fo.nttingthe Trust C will cause the income taxes. that are being postponed and 'paid over time 
as payments arc foceivodto'be due in futi at the nUlc of fundingoftbe Trust.C. Whil~this'is a 
significant tax issue. the final resolution does not need to be made before the-filing of the estate 
tax return. This is something we can determine how best to deal with after the retinnis filed 
while prepBIilig to fund the Trust C.However. we will need to know the basis of each of the 

, assets sold under eaCh installrnen,.t note so that we may calculate the inherent gain $at ~l be 
generated in the ~ent not· all ofthC inst8.'l1W.ent. notes may be used to funcJ Tl1lsLC;if the 

, apprais6rs in Florida can help us with ,thiS, it is ~oimation we need to have inunedi3te1y~ , 

P. 03/05 

(5) Tax Issues: :DisClaimer: Yom.mothti is ·the beneficiary 'of both tbe·.'fiustC a:O.d the ' 
reSidUal tIi:Is.t called TTU&tB~ This would mean more income will come back into her name and 

, estate and she'nlnst'spend or gift awaythllJ jncome or it will generate all estate tax ather-death. 
,We ~ss6dthe·income 'for the Trost B last Yeatby hlh1mg 'hcrdisclaim her interest i:n the Trust 
RW'ewi11 look intO wha~ if anything, we can dO to redui!e her income from the Trust C assets 
, and herotber assets.' '" ' . 

(6). Tax Issues: Generation Skipping Tax: one oftbe most 'sigiillicantissues is the 
generation skipping tax. Each person has an exemption to the genc:ration:skippmgtax. (an 
Ildditional tax to the estate tax at the estate taxes' highest rate - 450/0-048%). There are generation 
skipping transfers in 'both Trust C and Trust Bbecausesome of eat;h~~ go~; to a trust for a 
child for life then to tho gnmdcbildtCn. At this time since Portions of.the disc¥med TJUSt B go 
outright to a clrild and portions' go to truBtsfor children ~d grandchildren, it is a waSte of the 
valliable generation skipping exemption to,leave the tenns of Trust B as they are at this time. At 
the death of Mrs. Belk, thenssetB in'I'rUstC go mto trusts for the childrenan~ grandchildren or 
outright'to children as set forth in Trust "B t but based upon ,who is living at the date of Mrs. 
Be1k'sde8lli:This, too, win waste genci-atioIi skipping ruc.emption for thos~ children who survive 
·Mrs. Belk andtcCeive an outright distijbution. This isayeryexpensive waste of~l!IDptiOIL It 
cab. only be p3rtly fixed, and only bya fairly complex fonriUla and division of Trust E and Tru~t 
C prior to the filing of the estate tax return on July 5th• We Will work diligently on this issue, but 

. agroriit m~tbe resolvedhyJu1y Sib byhavmg a diViSion oftbetrusts and a plan for realloca~' . 
the generating skipping tax~. But for the problems with tbe·.distribunon.1anguage iri Trost B· " 

. :. discussed below, this coUld be done Without probate· Court· involvement, as·long as.the plan is . 
.. ' entered m.to and signed up before the luly 5~ deadlin~. -Thi~ w.i1l be ~ very comp1ic~ed division 

. of tiusts and allocation of generation skipping cxemption. .It :must be started by lhe July 5
th

• 
'." ."." . .' .. :. '.. . " . 
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Ms. Linda B. Harris 
Mr. Gene Belk 
File No. PR-834 
May 24. 2005 
Page 3 of4 

FAX NO. 

deadline.; but significant d~isioriS will need to b~ made in the future after the July 5 th deadline 
when distnlmting the assets to the diff~ent trusts. It should, however, save at least $1,000,000 
in generation skipping taxes. 

(7) Family Agreemeptandlor Conrt Approval Regarding Distribution Language on the 
Deatb of Mrs. Belk: If you recall the Will is missing (we assume) language in Trust,Bin that it 
pro\'idesfor divisionoftbeassets only amorig the deceased children's family members. This 
appears to be incOrreCt aod a Family Agreenumt needs to be entered into. OrdiDarilywewould 
do this withoutcoLUhpproval, but with the significant tax issues posed in paragrapb 6 above and 
8 below, I hesitate to dO tbl& without a court ordc:n'. We will work OD a Family Agtooment that all 
wiUn6ed to review 8rid sign that says the language in Trust B meant to create shares for all 
children. ' 

P. 04/05 

(8) Family Agreement and/or Co~rtAPPTOVal Regarding Dist~ibution of the,ABsets to 
tnistS for Cberyl nndRobb;e. As ,we djscus&~r!.last December, th.e plan cntered under the 
terms of Tru~ B and Trust Cwill disqualify Cheryl's children from Medicaid. and cause It 

COD$ervator to bcappcnnted and monitored by the Probate Court for the iemsinder (lfthe lives of 
Cheryl's children. The court then will monitor the invl!Stnlents of the family and distributions to 
Cheryl's children. Therofore, we ruscussed that the language mtbe Will related to Trust B and 

· Ti'uSt Cdistributions to Cheryl and her children need to be changedto continue to bold the assets . 
· ina special needs trusts illStead pfgivingthe assets to Cheryl's children. Again. this allre1ates to 
the problems 'Set forth in 5.6, and,7 allove;weOeed to reseatPllhow mariy terms Can be changed 
in a plan under a Will and still achieve the' generation' skipping tax savingS of paragraph (6) 
above. We need to have a Family Agreement and court approVill. At this point 1 feel:iliat the 
Family A.greement·should be completed·by July Sib and It petition flIed with the Probate Court. 
regarding the same by the July 5th deadline. . ' 

, . , 

(9) DiStribntionto Robbie: The distribution to Robbie also needs to be addressed because, 
of the generation skipping 'issUes. He will need to hav.e neW trusts as well; the trust established 
in December will only be used for his flJinual gifts. ' . , . 

(10) Funding tbe new divi~ionof trusts: Once the above is completed I believe that there 
will be at least seven Dew trtlSts created. The two created for gifts in December will CQntinue to 
be used for annual gifts from Mrs. Belle The division of the tiusts set forth above will create at. 
\e88t one new trust for CheryllUlder Trust B and rpaybe two. new trUsts under TrUst C, probably 

• :ono new trust for Robbie UllderTrust Bandniaybe two rinder1Iust C, and.perfuips onoriew trust 
, for predeceased grandchildren. There are different. goals and tax issues fur most ot them and we . 

· need to do further research into which provisions we can change and still obtain the generation 
skipping tax savingsimd.the M!:dic3id protectioTl discussed above. BeCause of the· significance 
of the issues and the amount 'of money and lapk of time involv~ thete wi II be at least three tax. 
lawyers ili our offi.cc working on theseisslles and) would like,to 'involve at leaSt two other' . 

·lawyers outside our finn if they can woixwithin the time frame: a Medicaid sPecialist to review 
the plan arid tax specialist to revie~ the fo~ula arid petition for division;, '.,' " 

.~: : i .. 
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Ms. Linda B. Harris 
Mr. Gc1te Belk 
File No. PR-834 
May 24. 2005 
Page 4of4 

FAX NO. P. 05/05 

Most of the above neoos to-be analy7.ed and stiuted quickly. There will be complex funding 
and restrUcturing of the entity issues after the July 5th deadline to discuss. If. however, YOlll' 
parents have five children and a combined estate of $1 0,000,000 G llSt an estimate. for purposes of 
this example of tax issuci», then each,child iIi Ii best case ,scenario would iriherit $2,OOO,()OO. 
With estate taxes, though., the estate would be reduced to approximately $6,850,6oo~ or, 
$1,370,000 per child. Income taxes on the instaUment notes may need to bo paid in fun. At least 
another $1,000,000 in genefa..tion'skipping taxes would also need to be paid, and the current 
resulting inheritance by Cheryl's chlldrBn will CIlUSC them to have the probate ec;urt be involved 
in their finances for their lifetimes and loss of Medicaid until they Spend their iDhcrritEiilce. By , 
the: plan outlined above (which must seriously begin by the July 5 th deadline) ,our goal is to 
minimize the future $3,150,000 or more in estate taxes, the very near income 1l!x ,hit on the 
installment notes, tlJe $1,000,000 or mote in generation skipping taxes, and minimize or 
elimiOatc: the probate cOUrt involvement and MediCHid loss for Cheryl's chil~, There is so 
much work to do on this file in such a short time before the July Sib deadline, lhave,not taken the 
time to calculate a fixed fee for the estate, but I iJlljlgine it will be in the range of $125, 000 to 
$175,000 to do all of this in the next ycat". Part of this will include a possiblerestnlcturing of 
Sumter Mo~gage in order to manage the funding and monitoring of all tha new truSts •. 

, In the near future (not plior to the July Sill deadline) we will need all dee<isinto Mr. Belk or 
to 'the d/b/a or partnership, copies of aU noles and amortization schedule and the basis of those 
assets in order to calculate the built in gains for the notes so that We can better advise the family' 
onth~ funding. The mosftUne sensitive is the copy of all notes and amortization schedules and 
detailed list of the cost basis orbmlt in gains for the properties .. 

1 look forward to discussing these issues with you OD Thurs y, but until that time we are , 
proceeding with the research for the trust division as that is cxtre ely time sensitiv~. 

Sincerely, 

KHTfjhc 

...... .": ..... 
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STATE OFSOUTB CAROLINA) 
} 

CQUNTY OF SUMTER ) 
DISCLAlMER 

This is a Disclaimer of property pa:;singunder the Last Will and Testament of Robert D. 
Bel1c (the ''Decedent''). ", 

WHEREAS, the Decedent died on April 5,2004, leaving a will (the ''Will'') which was 
duly admitted to probate in the Sumter County Probate Cowt and is there on file in file number 
2004-ES-19-00135225; and 

WHEREAS, the Will provides in Item V a formula for distributing' a certain amount of 
the estate toamarital trust called Trust C; and . 

WHEREAS, the Will provides ill Item VI that the residue of the estate shall be distributed 
~~st~~' ,. 

WHE~, the Will provides i!t Item vn that Ida Mae Belk shall be the beneficiary of 
Trust B during her lifetime;' and . 

WHEREAS, the undersigned Ida Mae Bel1c survived the Decedeitt and is entitl~ to 
receive such benefits under Trust B; and 

WHEREAS, the undersigned desires to disclaim her interest in Trust B and the property 
to be distributed to Trust B (such prope~ and her interest in Trust ~ being n:ferredto as the 
''Disclaimed Property"); and . 

WHEREAS, the undersigned has not accepted the Disclaimed Property·or any~f its· 
benefits. 

NOW, THEREFORE, the u~deisigned makes the following disclaimer of the Disclaimed 
Property: . . . . . 

WTINESSETII: . 

The undersigned, for undersigned' and the undersigned's heirs, devisees and assigns, 
without receipt of any consideration of any kind therefor, hereby renoUnces, rejects, forever 
disclaims and .. absolutely refuses to accept all interest of all and every kind in the Dis~laimed 
Property and every benefit thereunder, Such renunciation, rejection, disclaimer and refusal to 
accept being made irrevocably, without quilification, and prior to the acceptance of the 
Disclaimed Property and/or any of its benefits.' This disclaimer of the Disclaimed Property is 
applicable to all provisions of Trust B related to the Disclaimed' Property (and to any interest of 
the undersigned to the Disclaimed Property Under the laws of descent md djstribution of this . 
state) .... . . :. . . . :', .. ': .... .' . . 
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IN WITNESS WHEREOF, the undersigned; for herself and her heirs, has made, executed 
and delivered this Disclaimer to the ~ent's Personal Rel?fes;mtativeand co-Trustees of 
Trust B this ~ day of M , 2004. . 

STATE OF SOUTH CAROLINA 
COUNTY OF RICHLAND 

Ida Mae Belk 

) 
) 

PROBATE 

PERSONALLY appeared before me ]hV#() e 8 ~",/~er ..r. and made oath 
that he/she saw the within named Ida Mae Belle sign, seal, d as her act and deed, deliver the 
within written Disclaimer, and that he/she with ~pre" ~ witnessed the 
execution thereof. 

SWORN to before me this ;;glf'\. day of 
:J) CI AIYI ta..eIl\ .2004 . 

. ~ ~ . h!AA ~ pYlaR" . 
N t Public fo outh Carolina 

c 

My Commission Expires: 2 -2q-2012-
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STATE·OFSOUTH CAROLINA ) 
FAMILY SETTLEMENT AGREE~T 
.::. . . c.rt. 

COUNTY OF SUMTER 
) 
) 2 .. t.I) ...... 

:z: C::C::o 
c...l ~ 1::) ';l>. 

WHEREAS, Robert D. Belk (the '.'Decedent'') died on AprilS, 2004; and c:> "'c)t"' 
t:'lt:<l~ 

-u ';!::lC)-;> 

. WHEREAS, the Estate of Robert n. Belk(the"Estatej is being administeretfin B '; ~ 
the Probate Court for Sumter County, Soutb Carolina, in Case No. 2004"ES-43-0m25; 'i ~ ~ 
and· ~ ~~C -tI)'" Z 

WHEREAS, Gene C. Belk and· Linda B. Harris were appointed as CO-Personal 
Representatives of the Estate pursuant to the Last Will and Testament of Robert D.Belk 
(the."Decedent's Will"), a copy of which is attached hereto as Exhibit A; and . 

WHEREAS,. under the terms of the Decedent's Will, the assets of the residuary 
estate are to be divided into two separate trusts, the QTIP Trust. (the "QTIP Trust") and 
Trust B ("Trust B"), of which· Gene C. Beik and Linda RHarris aredesi~ated as Co-
Trustees; and . 

WHEREAS, Paragraph (4) ofItem vn of the Decedent's Will, entitled "Division 
Into Sbares for Children," provides for the distribution of assets of Trust B upon the death 
·ofthe Decedent's surviving spouse; and . . 

WHEREAS, said Paragraph (4) of-Item VII oflhe Decedent's Will provides that 
the assets of Trust B will be divided into shares, "so as to provide One (1) share for each 
deceased child of mine who shall leaveissue then living", but does not provide.for the 
Creation of shares for the Decedent's then~living children; and· . . . . . -

WHEREAS, the very next sentence in said Paragraph (4) of Item vn of the . 
Decedent's Will states that "Each share for a living child of mine shaiI·be distributed 
outright to such child" (subject to restrictions in iater paragraphs ofItem Vllconcerning 
the shares created for Robert M. Belk and Cheryl Ann Hanlon), thereby evidencing the 
Decedent's intent to create a share of Trust B for each of his then living children; 

WHEREAs,Para~h . (6) of 1tem· vm of the· D~~ent' s Will, entitled 
"Division Into Shares for Children," provides for the distribution of the assets of the· 
QTIP Trust iIpon the death of the Decedent's surviving spouse and therefore is the 
functional ~uiva1ent of Paragraph (4) ofltem VII of Decedent's Wil~; arid 

WHEREAS, said Paragraph (6) ofItem vm of the Decedent's Will provides that 
'Ute assets of the QTIP Trust will be divided into equal shares "so as to provide One(l) 
share for each then Jiving child of mine and One (I) share for each deceased child of 
mine who shall leave issue then living," supplying further evidence that the Decedellt 
intended to create a share of Trust B for ~ch of this then Jiving chilrl.ri:n; and .. . 

-" -'. " . 
. " ... -

.... : 

..... 
-:". : .. 
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WHEREAS, the parties to thi~ Agreement acknpwledge that the'language in Item 
Vll, Paragraph (4) contains a drafting error, and that the Decedent intended to provide for 
a division into shares for the living children identical to the provision in Paragraph (6) of 
ltemVITI; .\ . 

NOW, THEREFO.RE" THE UNDERSIGNED, BEING THE PERSONAL 
REPRESENTATIVES OF THE ESTATE, THE SURVIVING SPOUSE, ALLTHE 
CHILDREN OF ROBERT D. BELK AND ALL INTERESTED 
GRANDCHILDREN· OF ROBERT D. BELK HEREBY ENTER INTO THIS 
AGREEMENT TO CONST;RUE THE ABOVE-REFERENCED LAST WILL AND 
TESTAMENT: . 

1. Construction of Item vn. Paragraph (4) .. The undersigned her~y agr:ee 
that the Co-Trustee's of the Trust B shall construe Trust B, Item vn, Paragraph (4) as 
though it read: 

(4) D'ivisioD Into Shares for Children. Upon or after the 
death of the survivor of my wife and me, my Trustee .shall 
divide this Trust as then constituted into equal separate 
shares so as to provide One (1) share for each then living 
child of mine and One (1) share for each deceased child of 
)lline who shall leave issue then ·living. Each share for a 
living child of mine shall be distributed to such child except 
as provided in (5), (6) and (7) below. 

2. Probate Court Approval.. The undersigned agree to that the Co~Personal 
Representatives of the Estate shall Petition the SUIIiter County Probate Court for an Order 

. appr~ving the terms. of this Agreement' . 

3: Integration. This Agreement is ihe entire agreement between ihe partieS with 
respect to the subject matter hereo£: and no· alteration, modification, or interpretation hereof 
shall be binding unless in writing and signed by all parties. . 

. 4. Severability. If any provision of this Agreement or the application thereof to 
any party or circumstances shall be determined by any court of competent jurisdiction to be. 
invalid and unenforceable to any extent, the remainder of this Agreement, other than ihose 
as to which it is so determined invalid or linenforceable, shall not be affected thereby. arid 
each provision hereof shit)] be valid and enforceable to the fullest extent permitted by law .. 

5.' Binding Agreement. This Agreement is binding on and enforceable' by 'and 
againSt the parties, their successors, legal representatives; lind assigns. 

. 6. Controlling Law. Ibis Agreement is entered iIito in South Carolina an.d shall. 
be enroreed and construed in accordan~ wjtb the laws thereof. . 

" .. ":". 
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~~TNESS ~F. the parties he.reto have executed this Agreement on the .. ' 
;.1- day of . ' , ' 2005. . " 

" . " 

Patricia B. Schmit 

.. " 

.. . .' 

.- . '.: .... " 
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IN WITNESS WHEREOF. the parties hereto have executed this Agreement on the . 
2.1 dayof ;rq.,~ ,2005." .. 

.. :. 

Gene C. Belk.. Individually and as Co-Personal 
Representative and Co-Trustee 

: ... 
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~WITNES~EREOF, the parties hereto haveex.ecuted this Agreement on ~e 
;::).::) day of bJl.-=-:' • 2005 .. 

B. Harris, Individually and as Co- Personal 

~¥s2 Rep=~veand Co-Thusreo 

.. ' ~ 

64 



i. 

1 
! 
i _ 

" '" , 
l; 

.-j 

! 
! 
i 

1 
I 

\ /, 
i 

1 
I 
I 
I 

I 
I 
\, 

I 

IN WJTNES~S OF, the parties. hereto have executed this Agreemen~ ~n the 
4 J day of_.e..:' .2005. ' 

. I - . . . 

WITNESS: 

cU,-~'Jc I ~a> 
Ida Mae K.. Belk 

.' ." . - : . . '.~- .::' . ...0" : 

.... 
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IN WITNESS WHEREOF, the parties hereto haye executed this Agreement on the 

a 4-"x day of c:::a! ~ , 2005. . . . . 

'i 

Cheryl Ann Hanlon 

WITNESS: 

'-t'~,r.~ 

..... 
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IN WITNESS ~F. the parties hereto have executed this Agreement on the 
d-~'fh day of . • 2OQ5. . ... . 

WITNESS: 

.~ 
~-Q;;Y3,~. 

.-

•. 
. '::' .. " ... . -._0 .• . .. 

~'" 
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l!f. WITNESS~OF' the parties hereto have executed this Agreement on the 
;.1,..1 L- day of _. , 2005. . ' . 

. . 

WITNESS: 

. _., :. 

.. '. 
' .. 

, . 
' .. 

~h-L~- !3~~.~ 

. '- . 

Patricia Schmit, as guardian for 
Jessica Belk 

,
r 

.•••••• 
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MEMORANDUM OF Ul'IDERST.ANDINGREGARDINGFUTURE 
. 'TRANSACl10NS' ' 

The following is a Memo of Understanding Regarding Future Transactions between 
the undersigned parties. This Memorandum is intended to be binding on the parties 
and to document the intent of the partiell as to future transactions on behalf of Ida 
Mae Belk and Sumter Mortgage Company and Sumter Mortgage Finance. 

(1) Ida Mae Belk will assign her fifty percent interest in' Sumter Mortgage Company 
(including Sumter Mortgage Finance)'to Linda Harris and Gene Belk as Trustees of a 
Trust to be created for her benefit for her lifetime. . 

(2) Linda. Gene, Mrs. Belk. and their counsel shall analyze the provisions of the Trust C 
under the Last Will and Testament of Robert Belk and shall prepare a Trust for Mrs. BeIk 
with substantially the same provisions (the "New Trust C"} 

(3) The New Trust C will differ from the Trust C under the Last Will and Testament of 
Robert Belk as it relates to cerciin tax and Medicaid issues., Other details may be 
different iIi the discretion of the undersigned, but the provisions of the New Trust C will 
be materially the same: It will benefit Mrs. Be1k for her lifetime and will be distributed in 
five equal shares at her death. ' 

(4) The New Trust C will contain the same ability of Mrs. BeIk to withdraW five percent, 
each year from the trust, the purpose' for the withdrawal will be to make gifts of the asse4; 
in five equaI shares among the family members. ' , , ' 

, (5) The New Trust C will own Mrs. Belk's interest in the unincorporated Sumter 
Mortgage Company, which, may subsequently be 1:raiJ.Sferred to one Or more entities 
which will be owned by the New Trust C. " 

(6) Mrs. Be1k will sigr:l paperwork directing Linda and Gene, to transfer' the assets of 
Sumter Mortgage Company to New Trust C and they will be given the authority to 
complete such transfers. They will also be" given the authority and the documents, 
necessary to exercise the withdrawal right from New Trust C and Trust C and make gifts 
oftbose andlor other assets in five equal shares to the family members. . 

(7) It is, the intention of the parties to woik diligentiy on 'the issues of New Trust C and 
the related documents and to cOmplete New Trust C and the transfers within ,the next 
sixty (60) days. 

Th~ partiesc.Aecute ~:::::dum.of Agr~em~t the 30th day of J~' , ' 
U/.r . .L7M: ,J.d~~ '_ ',L-:d._~~--,-",=--c_~_--:-_ 

Ida Mae Belk ' " ' ..', ' -Gene BeIk ' (' ""'-'---

,t;&l·.Zziu ~'/~ " , ',":" \.~.)-~(~YL~ 
Ida Mae Bell<, d/b/a Sumter Mortgage Company ~Harns ' ,"" ,', _" " 
and Sumter Finance Company' ,." , :. : ",.' 

.," -. 

" 
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STATE OF SOUTH CAROLINA )' 
) 

COUNTY OF SUMTER ) 
DURABLE POWER OF ATTORNEY 

. KNOW ALL' MEN BY THESE PRESENTS that 4 Ida Mae Belk, do hereby constitute 
. and appoint Gene BeIk and Linda B . .Hams to serve as my true and lawful Attorneys (both of whom 
are collectively referred to herein as my "Attomeyj to exercise jointly, by the unammous vote of 
both of them, the powers set forth herein. My Attorney is hereby authorized to set in. manage, and 
conduct all my estate and all my affairs for me and in my name, place and stead., for my use and 
benefit, and as my act and deed, to do and execute, or to concur with persons jointly interested with . 
myself therein in the doing and executing, with the full power to have and to exercise the following 
powers ill a fiduciary capacity, without authorization of any court and in addition to any other 
rights, powers, or authority granted by statute or general rule of law. In the event that one of my 
named Attorneys should' die, resign or become incapacitated, then the remaining Attorney shall 
continue to serve without the ~eed to appoint a successor. 

REVOCATIONOFPruORPOWERS 

I hereby revoke all powers of attorney, general andlor limited, heretofore granted by me as 
principal and termIDate all agency relationships ereatedthereunder, including those of ill successor 
Agents named therein, if any, except that powers granted by me .on forms provided by financial 
institutions granting the right to write checks or deposit funds to and withdraw funds froin accounts 
to which I am a signatory or granting access to a safe deposit box and any health care power of 

. attorney that I may have executed shall not be revoked, out shall continu~ in full foree and effect 

POWERS IN GENERAL 

1. To sell or exchange, mortgage, convey; lease, contract with respect to, or option any'property of 
mine, whether real, personal or mixed, which I may now own 01' hereafter acquire, specifically 
inc1u<li!lg, but not limited to real estate, stocks, bonds or other .securities, upon such· terms and,' 
conditions (including credit) as my Attorney shall deem best in the Attorney's absolute discretion; 

2. To sign checks withdrawing or transferring fimds or money' from any financial institutions, 
including banks or savings and loan associations, in which money may be deposited in my name 
alone or in joint name with someone else, and to accept, sigl'l, seal, negotiate, acknowledge, collect 
and endorse any checks, drafts or other instruments for the payment of money, including Social 
Security ~d other United States Government' checks and any state government checks; 

3. To borrow money and execute notes or other instruments. securing the repayment and to pledge 
as security therefor any stocks, bonds securities, or property which I may own, andlor to mortgage 
any real or personal property which I may oWn, in order to secure said loan; , 

4 .. To receive, talce, hold, possess,' invest, manage andlor coll~t any monies or other property 
wlrich may b~me due me and.to give receipts therefor; 

.. 
~. To main~ protect, preserve, remove, store; ~'repair, bUild oil; rebuild; alter, modify . 

. .' :'. ....... . .'. . 

. .: ~.' 
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or improve any property of mine or any part thereof; 

6, To be my lawful proxy and to vote ally Stock or seCUrity I may own 'or hei'eatter acquire, and to 
exercise all nghts" privileges and options to said stocks and securities, inchicling particip'ation in 
planes} of reorganizatioIl; consolidation and/or mager, 

7.' To inVest and remvest from time to time any funds, money or property which' I may own, in th~ 
Attorney's absolute discretion in any property of any type; 

8. To prepare, file ,and sign on my behalf, ~ tax and other returns as may be required by any 
State of the Union and the United States of Anieri~ and chums for refimd thereto; 

9. To initiate or engage in legal proceedings of any, nature, including but not limited to legal, ' 
equitable or administrative proceedings, on my behalf as either plaintiff, defendant, petitioner, 
respondent or in any other capacity; 

10. To acquire and continue insurance on any of my property or for my benefit and to exercise all 
options and elections p!aIDi~ed by said contracts of insuran~ on my behalf; 

, 11.. To purchase United States Govemtnent bonds redeemable at par in the payment of United 
States esta~ taxes impo~ed at my death upon my esta~e; , 

, , ' 

12. To establiSh trust fimds, revocable or irrevocable, fuDded or unfunded, for the benefit of me and 
my ~eal descendants; , 

13. To transfer at any time to the bustee of any revocabl~ trust agreement created by me before or 
after th~ execution of this D~ble' Power of Attom~y" as to which I am; during my IUetime, a' 
primary income and principal beneficiary, 'any or all of my ~ property or interests in property; 

, ' 

14. To renounce and disclaim any property or interest in property or powers to which for any reason 
and by any means I may becOme entitled and to exercise any right to claim an elective share of any 
estate;, ' 

15. And, generally, to, do and perform all and every act, deed, matter, and thing to inanage and 
,control my property and affairs and to execute any and all instruments neceSsary or expedient for 

, , thatpUIpOse as lmight do,ifpen;onBllypreSent " ' 

ADDmONAL AUTHORIZATION 

I. My Attorney is hereby authorized to have access at 'ally time or times to any sare deposit box 
rented byrne or by ine with another, wherever loeated,in order to remove, my original durable' 
power of attorneY or to withdraw anything from said safe deposit box; and any institution in which ' 

Durable Power of,Attomey 
Ida Mae BeIk: ': , : : '" , 

, " 

, ' " '2, , 

.. : 
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~y such safe deposit box may be located is not r~ed to ·make any inquiry, and shall not incUr 
any liability to me or my estate as a result ofpennitting my Atu?rney to exercise this power .. The 

. power is exercisable without (i) any cont,lct witbor notice to mt or· any pen;ons iriterestedm ~y 
estate; (n) any prior court order or authorization; (m)· any knowledge of or any prior deteri:nination 
of my mental or physical capacity or incapacity (unless this Power of Attorney is specifically 
subject to a "springing power" limitation); (iv) .any knowledge as to mywbereabouts regardless of 
whether my whereabOuts are known or unknown or (v) any inquiry. 

2. My Attorney is hereby authorized to make gifts, grants or. other transfers without consider.ation 
either outright or in trust (mcluding the forgiveness of indebtedness) to such person or persons as 

_. my Attorney shall select subject to the following terms and conditions: 

a. The recipients of any such gifts shall be limited to my lineal descendants and their 
spouses. 

b. IT a gift is.made to a descendant of mine or the spouse of a descendant of mine by my 
Attorney, then my Attorney shall make a gift of substimtially equalvalue to all other descendants of. 
mine or their spouses in the same generation or of that family unit (I have five family units.). . 

c. My Attorney shall not make any gifts that are not exclud~ from gift tax by my federal 
gift tax annu.3J. exclusion; this annual right shall be non-eumulative and s~ lapse at the end of 
each calendar year. ' 

d. In ·addition to the gifts authorized above, my Attorney is authorized to make any 
- . paYments of tuition for any descendant of mine that qualify for the exclusion under Section 2503( e) 

· of the Internal Revenue ~ode, as long as my family units are treated equally. 

. . . 

e. My Attorney is authorized to prepare, execute and file any gift tax retuin required by 
Buy such gift and pay any gift tax ~at may arise by reason .of any gifts. 

GENERALPROYffiIONS 

1. AND I, the said Ida Mae Belk, do hereby ratify and confirm all acts of my Attorney, and do 
declare that all aCts and deeds perfonned under this instrument shall have the same full force and 
effect as if perfonned and signed by me in person, and this instrument shall be effective until . 

· revoked in writing and filed in the public records of the county first set out above or shall· cease by 
operation of law and shall be binding upon myself; my heirs, devisees, legatees, beneficiaries; legal 
representatives, and assigns. . 

2. TIlls· instrumentis to be construed and interpreted as a general Powet of Attorney without· 
limitation or reservation:. The enumeration of specmciterns, rights, acts, or powers· herein is not 
intended to; nor does it limit or restricf:, and is not to be construed.or inteipret~. as limiting or 

.. ~ 
. Dural>l~ Power of Attorney.' :.:. 
· Ida Mae Bclk. ' .. 

3 
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restricting, the general powers herein granted to my said Attorney. 

3. No'person who may act in reliance upon the representations· of my Attorney for the scope of" 
authority granted to the AttOrney shall incur any liability to me or to my estate as aresu1t of 
pennitting the Attorney to exercise this authority; nor is any such person who deals with my 
Attorney responsible to detemllne or ensure the proper application of funds or property. 

4. This PoWer of Attorney shall not be affected by the pbysicaldisability or mental inCompetence 
of the principal which renders the principal incapable of managing her o~ estate.' 

5. My Attorney may resign at any time by giving a written resignation to me and filing a copy of 
said resignation in the public records of the county.fitst set out above. 

6. My Attorney is authorized and empowered to appoint a substitute Attorney to act and serve as 
my Attorney in the event that: (a) my Attorney shall die or ~me mentally incapacitated or resign 
prior to my death, and (b) at any of such times there is no successor Attorney named in this 
uistrument who is willing and able to serve as my Attorney. Such appointment shall be made in a 
written instrument that shall: (a) specify the event or events upon which such substitution shall 
become effective, (b) be signed by my Attorney, and (c) b'e attached to this instrument ' 

7. My Attorney may be removed by me or this Power of Attorney may be amended or revoked by 
me by my fil?n8 a written instrument In the public records of the county first set out above. 

8. My Attorney'and my Attomey's heirs and assigns are hereby released by me and my heirs ,and 
assigJlS from any liability whatsoever on account of any failure of my Attorney to act pursuant to 
this Power of Attorney. 

9. Notwithstanding any other provision to the cOntrary, ~yAttorney's legal obligations shall not 
be satisfied out of any of the property subject to this Power of Attorney. nor may it be exercised in 

, favor of my Attorney's estate, my Attorney's creditors, or the creditors of my Attorney's, estate. 

10. My Attorney shall not be required to file an accounting or inventory with any Probate Court, but 
shall maintain accurate records andlor books of account in order to account to me or my heirs or my 
personal representatives. I direct that no surety. bond or security shall be required of my Attorney. 
even after my mental disability: 

II. Notwithstanding any other,provision hereUi to the contrary, my Attorney shall not have any 
power with respect ( a) to any life insurance policy that I may own on the life of my Attorney, or (b) 
any trust created by my Attorney as to which I am a tnistee. 

12:. An Attorney acting hereunder shall be deemed "incapacitated" under anyone or more of the . 
. following circurnstan~: (i) during any period· that ,'the individual, is legally incompetent. as 

4 .' , " 

" Durable Power of Attorney" 
. 'Ida Mae Belk ' .' 

. :, " ":': .. ~. . 

. ' , . , 
" " 
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determined by a comt of competent jurisdiction; (ii) cItnfug any period be~g when ~~ 
physicians licensed to practice medicine certify in writing that. in their opinion, tbe individual, as.a 
result of illness, age or other cause, no longer has thecapacity·to actprudentJ.y or effectively in 
financial affairs arid continuing until two such physicians ('\Vhether or not those making the lnitial 
determination) certify in writing that, in their opinion,. the individual's capacity is restored.; or (iii) 
during any period that a Co-Attorney or successor AttOrney bas evidence that the individual is 
absent without explanation or is being detained against his will under circumstances in which he 
does not have the capacity to act prudently or effectively in financial affairs. 

13. Any Attorney acting hereunder shall be entitled to reasonable compensation for services 
nmder~ . 

5 .. : 

Durable Power of Atto~ey . : .. ' .: 
Ida Mae Belk ... " .... 

: '.:," 

.', " 
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IN WITNESS WHEREOF, lhave hereunto set my hand and seal this the 30 t-:.-' day of 

~;--<o) , 2005. ' 

Ida Mae Belk, rincipal 

SIGNED, SEALED, PUBUSHED AND DEcLARED by the principal, Ida Mae Belk:, as 
and for her Power of Attorney in the presence of us, who at the principal's request, in the presence 
of the principal and in the presence of each other, have hereto subscribed our names as witnesses 
hereto. ' ' 

~~~~of 'fltunh?L 

STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF SllMTER ) 
ACKNOWLEDGEMENT 

,s.c. 

,S.C. 

t do hereby certify, that Ida Mae Belk personally 
appeared before me this da' and acknowledged the due execution of the foregoing instrument 

Witness my hand and official seal this~JI--tmIo;r-pJ''c---:l+-,-,a.,.LJ-\:::::.'r-__ ~ 2005., 

, Durable Power of Attorney 
Ida MaeBelk 

,", 6 
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IURI!N H. THOMAS 

kTHCAtAS@a,l.ISl.AWHORJrrf!..CDM" 

July 20, 2005 

Mr. Gene Belle 
P.O. Box 1208 
Sumter SC 29151 

..... Ms. Linda B. Harris 
P.O. Box 3610 
Sumter SC 29151 

. RB: Estate of Robert D. Belk 
Our File No. PR-834 

Dear Linda and. Gene: 

Enclosed for your review and payment is our bill for services through the filing of the 
estate tax return. Depending upon the lengths of discussions regarding the new Trust C, the ney.' 
entities to be created and ftmded, and then audit, if any, by the IRS, I think we are at Ie!lSt half 
the way through with the legal work. 

I look forward to working with you as efficiently as possible to conclude the ~g of 
the new Trust C, the creation of entities to·own the family business, and the funding of th~ trusts 
which have been created in this plan. 

Sincerely, 

ELUS, LAWHORNE & SIMS, P.A. 

AdOO 
Karen H. Thomas 

KHT/jhc 

Enclosure 

Ellis. lBwhorne & SIms. PA. Attorneys at Law· 

t501 Main Street, ·5th ROOf·- PO Box 2285 - Columbia. South Carolina 29202 _ 803 254 4190 _ 803 n9 4749 Fax + ellislawhorne.com· 
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ELLIS = LAWHORNE 
KAREN It THOMAS 

KTItONAS\lY£LLISlAWHOIlNE.C0f04 

November 17,2005 

Mr. Gene Belk 
P.O. Box 120& 
Sumter SC 29151 

Ms. Linda B. Harris 
P.O. Box 3610 
Sumter SC 29151 

RE: Estate of Robert D. Belk 
Our File No. PR-&34 

Dear Linda and Gene: 

. ~.:; . 
·.·.r. 

I enjoyed seeing you again.' We decided that you two will take care of the gifting issues this year 
for your mother. Please let me know if the contributions will be made to the tn.ists for your 
brother and sister and whether we can provide the Crummey withdrawal notices or if you will do 
those. " 

Also, we discussed that prior to funding the Trusts. under the will 'and the new Trust C (to be 
drafted for your"mother's interest in Sumter Mortgage assets), all assets shoUld be reviewed and 
categorized. Enclosed is a list of assets and the values reported on the estate tax return. You will 
note the headings of .the columns, starting from the left: the first column h~ the 706 schedule 
number, then a description of the asset, then whether it was a Sumter Mortgage asset, and the 
value in your" father's estate (so for Sumter Mortgage assets this" is one-half of the total value). 
There are three empty columns, two of whlch are for you to complete. I need for you to provide 
a label in the "Type" colll1DiI for" each asset: 'T' for income-producing, "G" for substantially 
growth oriented, little income, and ''N'' for neutral. You may provide comments in the Comment 
column. . . . 

Also, if you know that an asset has been soid or the value changed sUbstantially, please mark 
this .. Also, if an asset bas been purchaSed by the estate, please a!id that information as well. 

Finally; if you will complete the enclosed and send it bac me in the next week or two I will . 
study the information and complete the "entity". col with my suggestions as to how to go 
forward. . 

". 8Ds, Lawhome & SIms, P.A, Altorrieys aIlBW .. '. - .:. :. <.. . 
.. "1501 MaI.n Street. 5th FIooi' .... PO ~ 22si-..,; . eohmblB, So~ ~nna i9~'~ ~ 254 :4190 : - BOO 779 4~ ~~ ~BX ." enlsl~e.com 
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STATE OF SOUTH CAROLINA ) CONDmONAL INSTALLMENT 
, CONTRACI'I LEASE TO OWN 

COUNTY OF SUMTER ) 

THIS INDENTURE made and entered into by and between hereinafter 
Sbaron Evans AND Larry B. Moten· referred to as PURCiIASER; and . SlJMTER 
MORTGAGE CO. __ bereinafter referred to as SELLER; ON 1 ND Day of, 
JUNE, 2006. . 

WHEREAS, ~e SELLER, in consideration of the coyenants hereinafter 
contained on the part of the PURciIAsER, bereby sells and agrees to Convey 'to the 

'PURCHAsER the following descn"bed property upon the prompt imd full performance 
by the PURCHASER of' ' 
Th~ terms of this agreement 

DESCRIPTION: LOT 1... 3675 BONANZA COURT, REMBERT; SC 29US • 
, TAX NO II 138-{)0-01-040 

, NOW THEREFORE, in consideration of the recitals and the property set out 
bereinabove, the SELLER bereby airees to sell and convey to PURCIIASER.' who 
hereby Agrees to purchase, the above dcscn'bed property according to the teJIDS and 
conditions set out HereinbClow, to wit' ' 

1. PURCHASE PRICE~ 
$ 8,500.00 Payable as FoUom: 

The purchaSe price is ..• 

$ SOO.ooCash Down Payinenf, receipt of which is herebyaclmowledged. 

$ 8,000.00 UNPAID BALANCE. Shall be" Payable in M..,; 
equal consecutive monthly installments of 

S 163.49 payable on or before the IS'" day of each month. 
INTEREST 'at ~ 

JULy 15, 2006 DATE OF FIRSf INSTAIJ,M!i;NT., 

S 20.00 to be added to :any payment r~eived after the 20TH of the mouth doe. 

83 
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FILED. R£CORD£lh llIDEXED 
O{t26nOO7 12:55:12 HI 
R£C. m: 10.00 CO ,m.l .~:(I 
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2. PROMPT PAYMENf: Purchaser shall make all monthly payments owed to 
the SELLER. promptly and agrees to make timely payments as specified in l1EM I 
hereinabove and the payments made ~en credited, first to the discharge of the interest 
accrued and the balance to the.n:duction of. the principal. Past <tue interest and principal 
shall bear interest at the rate stirred above :from maturity witil ·paid. In theovent default is 
made in the prompt paYment of said indebtedness. and the saDie . is pJaced in the bands of 
the attorney for cOllection. PURCHASER agrees to ~y a reasonable attorney's fee. 
PURCHASER will be assessed a late charge of aD. on the instaUment when 

" payment is C _ days or more after the ,due date. 

3. CONDmON: furcbaser covenants and agrees to keep the property in 
good condition. Any damage occurring during PURCHASER'S pOssession will be the 
responsiblility "and expense of tbePURCHASER to correCt; and to permit SELLER. 
SElLER's agent or representative to enter said property at all reasonable times for the 
purpose of inspection thereof. 

·4. DEED ~ TITLE: Up!>n payment of all sums due hereunder, SELLER 
shal1 convey deed and title to the above property," clear of any and 1Il1liens or 
. encumbrances. PURCHASER shall be responsible for all costs associated with obtaining 
this transfer in his or her name. 

5. TAXES AND ASSESSMENTS: PURCHASER shall "be responsible fol'. 
the payment of all taxes and assessments levied again"st the property herein being 
purchased commencing with the yC!U" of purchase. 

6" IN$URANCE: PURCHASER sball be responsible for insuring the 
property herein being purchased, with SELLER being named as loss payee, and 
PURCHASER shall furnish SELLER with proof of said insurance, which shall be in 
an amount not less that the purchase price ... , 

"7. DEFAULT: TlDle is 'of the"essence of this agreement, and the failure 
of the Purchasers to pay any installment of the purchase price due hereunder, to pay the 
taxes, or to remedy any failure t:o perfOlm any Covenant herein within (5) days from the 
date of written notice thereof fu?m the Seller to the Purchasers shall, at the option of the 
Seller, make the entire balance" at once due and payable. and fuilure of:the Purchasers to 
pay the same upon demand shall constitute a default herein. Upon such defauJt on the 
part of the Purctiasers, the SeUer shall have the right to the immediate possession ot the 
premises herein descnoed, and the Purchasers sbaU have no further right; title or inter;est" 
therein, and aU sUms theretofore paid by the Purchasers to the SeUer shall be forfeited to 
the ~el1er as rent for the uses and occupancy of said premises and as liquidated damages 
for the . breach of this contract 

8. BINDING JWFEcr: This agreement shall be binding upon and shall 
inure to the benefit of the respective parties hereto, their heirs, assigns, successors," 
administrators and executors. 
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. 9. MODIFICATION: This contract may not be altered, modified, or . 
resdnded except as ·provided hereimibove or except" W a writing 'signed ,and accepted by 
both the PURCHASER and SEl.J..ER.· . :! ','. . 

. IN WITNESS WHEREOF, we acknowledge that we have read all the 

tenns of this agreement and agreq. to abide by the terms thereof. 

~ . 

.. 
. e:tQv3~ 

STATE. OF SOUTH CAROLINA ) 
COUNTY OF SUMTER ) 

PROBATE . 

PERSONALLY . appeared before me, the tmdersigned witnesS, who being 

duly sworn, dep~es anq statesJhal s/he saw the ti,.thin ~~. ~~ No."fuJ.I 
Individually for 'QLlJ)\~' ffi-0M~~N f Slgri1sAl ~d~J lSi'h'~ir act at1d 
dt;ed, deliver the within written CONTRACT and that despondent, together with the 

undersigned N~ Public, witn~ the execution ~ereof. ~ \ J . 
~QJ1.o.-·LL~ 

. 1;t Witness V") 
SWORN to before me 

aA;f~~. 
~WARYPOOUCF<mS~~CAA~A 
My Conunission Expires: 1f-4-a-O' S-
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Dear Gene, 

I am sending you this copy of Karen's trust (re-done) to include the change we ta11:ed 
about being able to name a successor. This should be the :final copy for the other half 
of the ~ Mortgage assets, exCept that we have not discussed this change with 
~other, as she wants Pa:lricia named as the successor. 

It is my und~ding, that we are not including Bibeo, in this trust, !IDlY ~ 
we intend to draw up a family partnership to inelude those assets. Please., let me know 
if this incorrect, as we need to meet right away to agree on the tennB of this entity and 
to have it drawn up, along with mother's will to cover the house and her personal 
belongings. We would like to have the trust signed and filed this week, as it has 'been 
a big burden to mother that this has not been done as promised. 

Thmiksl 
! appreciate your cooperation I 

~., 
. ...J 

" ... ,', 
: .... 

) : . ':' 
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South Carolina Department of~ublic Safety FOR DEPARTMENT ug ONLY 
CIRd Ont: . 

. BILL OF SALE . 
Typ'ed or Printed in Black Ink) 

o Purcha ... LIc= Plate 
o Transfct Uconse PI.1e 

Street 

day of _---LJ-""'.~~~'~.-JI...I. hRA.~.-='''-'~_---'_ Yr. Olp the following vehicle: '"'' ,"" p; . [VI 
¥AKE m\DO" . 5, o. ,---,-mL;.38~-t+'-L':· ' __ YEAR 9 8 

:--_I-""--,L->~~L....:~--,--,..::....=--=,-,-_--:-__ LICENSENO._· ____ _ 

And the above dl:scrib~ v~hicle is"free of' Ii. iiens and ehcumbmnces in .the buyer's naine except: 

List· hen: any mortgages. liens. or· encumbrances) 

$ 1o,'Soo. ~. . . 
. Sel. price or vehicl •. ~_~ .. _"'-_ ... _ ... _ 

'Taxable Total _.:. ___ . ___ . __ ._ ..•. _ .• _ . .:.._ 

. Fede~l·and State law requires. thai you slate th~: mileage in connection with· the ~fer of own~hip. Failure to complele or 

.providing a false statement 'may result in fines'and/or impriso~menl '. 

I 's~'eihat theodomet~r ~ow ~ds . . ~ It : . '. (no ten~s) miles and to the best of my knowJed~e 
that it refleets the ACTUAL MILEAGE of ( "Vehicle described herein, UNLESS one of the following statements is checked. 

@00 .DO NOT 'check one of therollowl.ng unless II applies. 

J.. 1 ,hereby certify !hat .10 the best ~r: my knowledge the odometer reading reflects the amount" of mileage in EXCESS of 
its. mechanical limits. . " . . . 

2. I hereby certify that the odometer reading is NOT ~e actual mileage. WARNING; ODOMETER DISCREPANCY . 
. ;-:: 

'. WARNING: Federal ~nd state law requires that you state the miieage in connection with the transfer of ownership. Failure 
to complete or, providing a false· statement may resul in fines and/or impriSonment. 

~,;p~.: ·1.U~j/~ 
Signature(s) of Buyer(s) . 'Date 

1!kJ~ 
_...J.:l .... Sllil>.gn ... a-"\-.3.I.s ... )~o..lf~S .. el ... le ...... s-) =:=l--- Date 

~'U.""" ~~ "Iv.. &"'~~~':'" . . 

&brc\' ~\)~ 3>...w .... '--\ ~ \.lc ..... ~ ~r· ,~"V\.1r--.T" ~\~~~ 
Hand Print Name(s) of Scller(s) . . . . Hand Priili !'Iame(s)' of Buyer(s) 

Return to: South' Carolina Department ofPublkSafety 
Division of"~loto~ Vehicles 
P.O. Box 1498· '. .' 
:Columbia,' ~:C29216--0024 

Form 40] I (Rev. 9~97) . 

ANY ALTERATION OR ERASURE VOIDSTHIS DOCUMENT. 
ORIGINALS MUST BE SUBMITTED TO TH.E DEPARTMENT, ' 
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<l>eckODC:: 

o Purchase license Plate 
o TflIDsfcr Ucensc Plate 

I, 

Sireel Ciry . State: '. Zip.~.C<>(Je " .. 

Slale ihsl on tile _-,-_-"q-4-_2J-_ _~--j~::::::::.r::::::===--__ -'--_....,-_' '_"'_:~r:1l'b1·'i~e'r~1I0wingvehicJe: 
MAKE &iM~ '~!....!..L~LL-_" YEAR 90 .. 

A,d "" .b""d';~"", "h~;' ... "(0" Uo., ",d ~~brn'''' """ buy""_~ a~ 
.' .. J.)14 .'. . : .' 

. . (Lisl here any mon~age&. liens. or ~eumbr.lncr:S) . t() 

Sille price of vehic.le _ ...... ~-:-.. __ ._.... s,--"3 ....... !>~~cD='-.:...-____ ~_ 
. ·lc~s Irade-in .•.. __ .•.• ~~ .. _ •. _ ..... __ .. 

'. Taxable TolDI .... _._._. . ... : ......... _':" .... __ 

s -- . 
's ..35CO. to 

Federal and State law requires thaI you srate the mileage in ~nnection with ·tIle transfer of ownership.· Failure. 10 co~plete or 
providing' a false stnlement m~y result iii fines ondlor imprisOnment' . 

I stal.e thaI the ixlomeler now rcad~ . , . d&.: . .' (no tenlhs) miles and t~ tile best of m~ knowledge 
Ihnl II renects tile A~UAl . MilEAGE of the vehicle desc~bed herem, UNLESS one of the followmg Slatements IS checked. 

@00 DO NOT check one of tbe following unless It applies. 

I. t' hereby ccnify Ihol lolhe best of my knowledge the odometer reading reflects tile 'amount of miieage in EXCESS of 
its mechanical limits. . 

2. I hereby cenify tIlat the odoiTJeter reading is, NOT the actual mileage. WA~ING: ODOMETER' DISCREPANCY. 

WARNING: 'Federal and slaie law requires' tIl:lt· you stole the mileage in. connection with the transfer of ownersh.ip. Failure 
. to complete or providing a false statement may resull-in fines nndlor imprisonment . 

'--IffLJ..J.J.t-~~~-~~q,....' I le/:J..'1to'l ~.. .. k \{~~ / .. I re/z..71o'7 
Date ~e{S) of Sel/er(s) Date 

-L 
Hand Prinl Name(s)of Buyer(~) 

Return to:· .South Carolina Department 
Division of Motor Vehicles 
P.O. Box 1498 . 
Columbia, S~C 292]6':0024 

of Public Safety 

Ai\'Y ALTERATIO~ OR ERASURE VOIDS THIS DOCUMENT. 
ORIGINALS )1l'ST flE SUBMITTED TO THE DEPARTMENT. 

Form .fOJ I (Re\'. 9-97) 
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Sumter Mortgage Co. 
4166 Broad Street Ext. 

SUMTER, soi.rrH CAROLINA 29154 

KEY NUMBERS 

f----------~----------------.L--Ilf home Is a used or repossessed home: (Check One) 
~ __________ -,-________ -,-_:,,_-'-~_""':'" __ ..!....._-I --" This home meets minimum habltability"requirements" 

_This home Is purchased fOr the purpose of repair onl)" 
---------------------"----~--I and nol for hRbitation untillhe standards of minimum 

habitability are mel 

I ~~~=:.. __ . ________ .:. __ ~~~~~~~~~~~~~~~~~._-~-=---Ilf a new home, the manufacturer of thiS home: (Check One) r _ is in business.· . 
r-----------------'---~-'-------.:.---I __ . Is no longer In business. 

=-----~~~----------------------~ . certify tha.t the terms and 
Iru:;;;;;;;;;T~-;;<r.s:~;;;_~---,-----=:;::-'r-"---=-~+-~~-~ coridlUons on the other side of this contract are 

agreed. to a!! a part of this agreement, the same as if printed 
t;-;;~\---~\-·----_\.-_;;;::;;;;;_----~----_:c=*==~-_1 above the signatures. Buyer.ls purchasing the above 

descnbed trailer, manufactured hOme or vehicle; the optional 
lrrilF;;i\----~----;Oiii~-;;;;:;_--'---J.,,:...c.-___,:::::_~Ic_--_I equipment and acCeSsOries, the inspra.oce as described has 

been voluntary; that Buyer's trade-in is free frorriall"dalms 
r---~~---~~-----~-----~~---~~-_Iwha~oever,exceptasrnrted " 

SALESPERSON. INFORMATION 

NJV~E::U:u:g~e(' 
~~~~~~~~~:~ 

Ucens~ Number; ~!l ("l '3 

9~X _______ • __ -,-______ --_-~~ 
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6-20-2007 
DEWEY.WENT TO UNIT '~.' NO pNE! WAS TIIE~,... HE IN 
TIIOUGJIT IT LOOKED LIKETIIERE WAS SOMEONE' STITL. LIVIN'G 
UNIT........ . 

~~007 ~ 

WENT TO MAGISTRATES OFFICE IN LEE COUNTY TO GET PROPER ' 
PAPERWORK TO. DO EVICTION...... , 
WENT BY HOUSE AGAIN .... COULD NOT GET IN, BlIT STILL rnOUGHT 
SOMEONE STILL LNING TIIERE.... . 

6-21-2007 
SAMBO CALLED.... i22:SSJ ( ~ ..... _ •.••••• ~ 
MOBILE· HOME HE WAS INTERESTED IN PURCHASING, UNIT.... I 
TOLD lllM WE 'WEREN'T SURE YET WHE1HER THEY HAD 
ABANDONED TIffi UNIT OR NOT._.. HE SAID 1HE PERSON ACROSS 
TIffi STREET KNEW TIffiM AND SAID THEY HAD MOVED OUT A WHILE 
BACK..... I TOLD HIM TIIAT WE" HADN'T FINALIZED THE PROPER 
PROCEDURE TO IDO 1HE UNIT ...... 

6-22-2007 
DEWEY WENT AND LOOKED AT TIffi UNIT.......... DOES NEEDED 
SOME WORK ...... 

6-25-2007 
DEWEY CALLED HIM BACK AND TOLD HIM TIIAT WE WOULD TAKE 
$5000.00' FOR TIIE UNIT AS IS.... SAMBO STATED THAT HE'D GO 
LOOK AT. IT AND GET BACK WITH US ON IT ....... 

6-26-2007' . 
SAMBO CALLED BACK STATED THAT TIIERE WERE HOLES IN TIIE 
FLOORS, TIlE HOT WATER HEATER HAD BEEN PROPED UP AND THE . 
FLOOR IN THE BATHROOM WAS FALLING TIIRU, TIlE TOLIET WAS 
GOING TO FALL THRU AS WELL. THE REFRIGERATOR WAS BLACK 
WHERE rnEY LEFT FOOD IN IT... NEIGHBORS SAID TIlE NC DIDN'T 
WORK.. CARPET & TILE NEEDED TO BE REPLACED.... AND mERE 
WAS .ALMOST $500.00 IN BACK TAXES OWED TO LEE COUNTY ... 
HE SAID IllS GRANDSON JONATIiAN WAS OFFERING TO PAy $3,500.00 
AND 1HE BACK TAXES TO BUY IT AS IS NOW..... DEwEY' 
TOLD ME TO CALL lllM AND'lET HIM KNOW TIIAT WE WOULP 
ACCEPT THE OFFER~... I CALLED AND HE STATED HE WOULD· GET 
IN TOUCH WITH HIS' GRANDSON TO COME DO PAPERWORK.. 

. : ... -. 
": '." ":.,.: _ .•.. 
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J5.0001 

.lSIale PJanning 

Jolm R. 01ase - Shareholder 

Judy Moody - Paralegal 

Judy Moody - Paralegal 

John R. Chase - Sliireholder 

Total All Staff 

12.50 

2.40 

1.10 

1.40 

17.40 

Date Atty Description 

12101106 IRC Travel to Sumter; office confc:reru:e with client to review and 
attend.to the execution of Will, Revocable Trust and LCC 
formative documents 

12101106 me Receipt and review of faxc<Hettcr fromGenc Belk regarding 
protest over Trost and Will; telephone confcn:nce with Boone 
Aiken regarding the same 

12101106 JNM Letter to South· Carolina Secretary of State transmitting Articles; 
Check Request; Miscellaneous work on file 

12104/06 IRC Letter to client regarding son's December I, 2006 
correspondence 

12108106 IRC Telephone conference with client regarding status and 
recommendation for meeting with son and daughter 

12I1V06 IRC Telephone conference: with linda Ha,rris regarding status, 
funding of trust and potential for meeting 

12113106 JNM Revi~ of file; Application for Em; Miscellaneous work on IDe 
12120106 JRC Telephone conference with Karen Thomas regarding status of 

probate of estates 
01131107 JNM Review offaxes regarding federal EIN for Belk: Family 

Holdings, LLC; 
02102107 JNM Office conference with John Otase regarding SS-4 foun; Receipt 

and review of e-mail from John Chase 
02114/07 JNM Review of file; Drafting of letter; Research regarding corrective 

S8-4 
02115107 IRC Telephone conference with clien1's daugbter regarding status, 

desire for conference regarding closing of Estate, procedure 
02115107 JNM Revisions to SS-4; Revisions to Letter to Linda Harris; Drafting 

of Power oC Attorney; Miscellaneous work on file 
02120107 IRC Travel to client's daughtern residence in SUlllkr for conference 
0212010.7 IRC Conference wilh client and daughter at daughter's residence, 

regarding estate status, alternatives for forcing closure 
02120107 IRe Preparation of trustee resignation certificate . 
04/15107 IRe Review SC Code Section 62-3-1001; preparation of})etitioD Cor 

Rule to ShOw Cause, proposed Order for same; Letter to Probate 
Court 

04123/07 IRC . Return call to Probate Court regarding issues in need oChcaring, 
request scheduling of same 

Page 2 
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Sep~r7,2007' 

Invoice No. 1354049 

325.00 4,062.50 

125.00 300.00 

.115.00 126.50 

0.00 0.00 

$4,489.00 

BOUTS Amount 

3.00 975.00 

030 97.50 

0.60 69.00 

0.20 65.00 

0.30 97.50 

0.30· 9750 

0.50 57.50 
0.30 97.50 

0.10 12.50 

0.20 25.00 

0.90 112.50 

0.20 65.00 

1.20 150.00 

1.40 NlC 
0.80 260.00 

OAO· 130.00 

0.50 162.50 

0.20 65.00 
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Estate Planning 

September 1. 2007 

Invoice No. ]354049. 

05117107 IRC Telephone COnference with Ken YOmlg regarding rcprcscnbllioo; 
requested continuance; telephone conference With Karen Thomas ' 
regarding SlIIJie, status 

OA() 130.00 

05117107 IRC 

07/15107 IRC 

07/29/07 IRC 
08108/07 IRC 
08128/07 IRC 

Telephone conference with Linda Harris regarding status. 
hearing continuance requested by Attomey Ken Young 
Review file status; letter to Probate Court to request rescheduling 
of hearing 
Lel1er to Client regarding status 
Telephone conference with Linda Harris regarding status 
Receipt/review ofmiscellaneou9 emaiLs from John Scott, Karen 
Thomas; reply to same 

0.30 97.50 

0.30 97.50 

0.20 65.00 
0.30 97.50 
0.30 97.50 

08131107 IRC Review file, background, prepare for conference 1.00 325.00 
08131107 IRC Office conference with Mr. Scott, Ms. Thomas. regarding 

potential settlement, funding issues 
3.00 975.00 

08131107 IRC Letter to Probate Court (Sumter County) Ie continoaJlCC requcSt 
conccniing Rule to Show Cause hearing 

0.20 65.00 

Total Hours and Fees 17.40 S4,489.00 

;<'~~'*"''''''''l«-~'''~':'''''''w.-.1~~~~~ ~~4i.~££1.!1:~~'filw:i!.'.W'~~·~E:lfrn~&~~ . Dat~ .. Descriptlo~ . . •. -_ •.• _- Amo~t 

12101106 Filing Fee-Filing Fee; VENDOR: SC Secretary of State; INVOICE#: 120106JNM; $ 11 0.00 
DATE; 121112006 

12101106 Courier Service - Courier milea.&e to U05 Pendleton Sl 5.89 
12105/06 Mileage - 1211106 Mileage to and from Sumter to meet with client to execute 40.05 

Will/90mls @ .445ml VENDOR: CHASE. JOHN, R.; INVOICE#: 12052006; 
DATE; 121512006 

02122107 Mileage - 2120107 Mileage to and from Sumtec for mcetmg with clientl80mls @ 38.80 
.485ml VENDOR: CHASE, JOHN, R.; INVOICE#: imnOO7; DATE; 212212007 

04/16107 Filing Fee - Filing fee; VENDOR: Sumter County Probate 'Court; INVOICE#; 150.00 
04160TrWC; DATE: 4/1612007 .. 

Photocopies - 54 pages @ 0.10 

Long Distance Telephone 

Online Research - Lexis -4 @15.00 

Postage 
Total Expenses 

5.40 

2.43 

60.00 

1130 

$ 423.87 

,:~~~;::fj:.;~:".;:~,~~'!;~~~;,';:.~~~~:~~g;I~T~Bti:RsE,,7£."';;;;!,>;rn.'·A-r.ilH~~~~~~:j!: 
~._."._.n-_ ............. ~ .':>O ..... -4: ... #:_t.,;.;-Qr.l"O.\.i:¥iW'._ .... ~:U....~ .•. __ ••. '!.~.~..biAl;U.!!!!~~~~~~~ ..... 
Description of Expenses Amount 
Courier Service 5.89 

Filing Fee 260.00 

Long Distance Teleplione 2.43 

Mileage 78.85 

Online Research -Lc:xis 60.00 

Photocopies 5.40 

Page 3 
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STATE OF SOUTH CAROLINA, ) 
) 

COUNTY OF SUMTER ) 

BOOK:l09~ PAGE:002278 

flltD, RECORDEll, UU>EXEll 
l0/30nOO7 11 :20:24 Art 
REt. FEE:' 15.00 CO fEE: .00 
ST~TE FEE: .00 TOTAL FEES: -1S.00 
PAGES:'· , 9 . 
VICKI II. nGCARTlIl - REIiISTER or DEEDS 

. IDA MAE K. BELK SUIITER COIl!lTY SY: R. CIlrhr • 

IRREVOCABLE TRUST 

This Agreement made this, J.!lJ:/L day of.s.epJ::. 2007, between Ida Mae K. Belk 

(hereinafter referred to as Grantor) and Linda Belk Harris as Trustee (hereinafter referred to as 

Trustee). This TruSt shall be known as the Ida Mae K. Belk Irrevocable Trust. 

ARTICLE I 

Creation And Disposition Of Trust 

1. Creation. Name ofT rust. I am the owner of the Bibco Corporation and an undivided one-

half (%) interest ~d all assets'of the abov," mentioned property known as Sumter Mortgage, an' 

unincorporated entity. 

. I hereby transfer all of the above mentioned assets to the Ida Mae K. Belk Irrevocable Trust 

dated I 'lib day of Sept. , 2007. 

2. Trust During Ufetime. During my lifetime, my Trustee shaH pay the income and 

principal of the trust as I may direct. If at any time; in the opinion of my Trustee, I am unable to SO 

direct. my Trustee may pay income or princi~ as my Trustee may de~ necessary to provjd~ for 

- my support and health and to pay my obligations. My Trustee is also authorized to continue to its 

conclusion any estate planning prog,rnm which I have instituted during my lifetime but which 

remains inc:omplete as B result of my iDcapaci~ and sball annually add any undistributed income to 

prinCipal. 

Disposition at Deatl ••. It is my intention to prepare a Will which will authorize 

dissolution of the irrevocable trust and distribute all proceeds to my children. 

Return To: 
linda Harris 
PO Box 3610 

I HEREBY CERllFYTHATTHIS IS A . 
TRUE COPY OF THE ORIGINAL FILED -4 

'/AM~' - './Jp I~~OFFI?7. .Jun & 
REGISTE.RO~ Sumter, SC 29151-3610 

SUMTER COUNTY. S. C. . 
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ARTICLEII 

Debts, Taxes, And Other Charges 

At my de{rth, my Trustee may pay to or upon the order of my Personal Representative funds 

needed to pay my debts, funeral and burial expenses' costs of administration, transfer ~axes. 

charitable pledges and specific bequests under my Will. My Trustee may rely upon my Personal 

Representative as to the amount of th e ,charges. The decision of my Trustee about whether to 

provide fimds shall be final. Assets that are not included in my gross estate shall not be used for 

such paymeJ;lts. The payments shall not be charged against any trust establish~ herein or the share 

, of any beneficiary., 

ARTICLEID 

Fiduciaries 

J. S,uccessor Trustee. IfLin<;la B. Harris shouldJail or cease to serve,as Trustee for 

any reason, I direct that my children ~elect the Trust Depaitment of a federally insured bank to serve 

8S Successor Trustee. 

2. . Actions ofPredetessori Wavkr ofBoa'td. No successor Tr,ustee shall be 

responSible for or required to inquire into the actions of any Trustee occurring before the successor's 

appointment My Trustee shall only be responsible fOJ assets of this Trust upon receipt of such 

assets and during the period fOJ. which it retains such assets. Theseprovisioos shall survive the 

period during which a T~stee shall be acting as Trustee of any trust established hereunder. My 

Trustee shall not be required to post bond in any jurisdiction of the faithful performance of its duties 

hereunder or for the return of any payment on account of conuni~ions. 

3. Any Trustee shsMl" be ·entitled to receive reasonable 

compensation for fiduciary services; and ifit maintains a published schedule of fees, then my Trustee 
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shall be entitled to compensation in confonnity therewith at the time at the time such services are 

rendered, without judicial authorization; provided, however, that no Trustee shall be entitled to an 

acceptance fee on account of its succession to fiduciary duties following service by a prior Trustee; 

and provided, further. that no Trustee shall be errtitled to a fee for or on account of a distribution of 

principal. or on account of the tennination of its services as T rustee.commonly referred to as a 

"termination fee," except for reimbursement of reasonable expenses actually incurred. Any fees 

payable from income to which my Trustee is entitled may be made from current or accumulated 

income. 

3. F.iduciary Powers. In addition to the powers granted by law. I grimt my Trustee 

the powers set forth in the following subparagraphs: 

a.. . My Trustee may sell, exchange, I~e. or enculilber any trust assets upon such 

tenns as my Trustee may deem appropriate. 

h. My Trustee may bortow money, grant security interests and execute 

. mortgages. deeds of trust, and other instruments creating security interests upon such 

terms:as my Trustee may deem appropriate. 

c. My Trustee may Compromise and adjust any. claims against or on behalf of 

.any trust upon such terms as my Trustee may deem appropriate .. 

d. My Trustee may make distributions to beneficiaries in c.Mh or kind; 

e. My Trustee may invest and reinvest all or any part of the Trust Assets in any 

property an undivided interests in property. wherever located, and participate in 

proprietaIy mutual funds. common collective or pooled trust funds of my Trustee, 

insurance contracts on the life of any benefic;ary or annUity contracts for any 

beneficiarY. without being limited by any statute or rule of law concernirig 

100 



P' 
l' 
L 

n: 
~> 

~ 

f' 
~ , 
il.;. 

no 
L 
rr 
~ ~ 

~ , 

1 " 
1 
l 

~ 
. 

i , 

! 
1 
1 

! 
~ 
r , 

! 
'C 

[~ 

r~-
:t· 

L 

r 
L '''''. 

~'-'-; 
~ . 
to 

} 
i, t 

,,' 
~ 
i 
I !. 

f' 

L 
if 
t1 I. 
k: 

f:,' 
:\ 

~ 

" f !-
~ 

I 

!. 

10/31/07 09:47:19 Date Scanned BOOK: 109~ PAGE2281 

",' '. 

investments by fiduciaries. I further empower my TnIstee to invest in any type of 

investment that plays an appropriate role in achieving the investment goals of any 

trust established herein. which investment shall be considered as a part of the total 

portfolio. It is my specific dir~tion that no category or type o~ investment shall be 

prohibited I specifically do nof:wish to limit tile universe of trust investments in any 

way other than as is dictated by Trustee's exercise of reasonable: care, skill and 

caution. In connection with my Trustee's investment and management decisions 

with respect to any ti'Ul!t established hereunder, my Trustee is specificaIly entitled to 

take into account general econo~c conditions, the possible effect of inflation OT 

deflation, the expected tax consequences of im.~estment decisions or strategies, the 

T9le that each investment or course of action may play within the overall trust 

portfolio that may include financial assets, tangible and intangible personal property, 

and real estate, the expected total ~ from income apd the appreciation of capital, 

other resources of the beneficiaric;:s, the T':'ll5t's needs for liquidity, regularity of 

income and preservation or appreciation of capital, and the particular relationship or 

special value, if any, which the, Trust's asset or assets bear to its beneficiary or 

beneficiaries_ My Trustee shall not be limited to anyone inveStment strategy or 

theory, including without limitation modem portfolio theory, the-efficient market 

theory or otherwise, but shall be free to consider any appropriate investment strategy 

or theory under all the circumstances. 

f. My Trustee may sell or dispose of or grant options to purchase any property, 

real or personal, constituting a part of the Trust.Ass~, -on such,~ as to illy 

Trustee shall seem best, and ,no person dealing witJl ~y TrUst~ ~hal) be bound to see 
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to the application of any monies paid. 

. g. My Trustee may hoid any s~rities or other property in its own name as 

Trustee, in its own name, in the name of a nominee (with or without disclosure of any 

fiduciary relationship). or in bearer fonn, 

h.. My Trustee may employ agents, assiStants and other advisors deemed"by it 

needful for the proper administration and day to day management of tile Trust Assets, 

and i~ may do so williout liability for Wly neglect of such agent or represcI\tative, 

provided he was selected and retained with reasonable care. 

L My Trustee may detennine, irrespective of statute or rule of law, what shall 

be fairly chatged or credited to income and what ~o principal and whether or not to 

establish depreciation reserves. 

j. My Trustee may, in its discretion, retain ~y shares of stock in itself or in any 

closely held business, or any affiliate, parent, subsidiruy or successor corporation 

thereof (hereinafter called ''Company"), lind such retention shaH not be deemed a 

violation of its duty of unilivided loyalty or . of its duty with respect to the 

diversification ofinvestinents. It may further exercise the same discretion, rightS and 

pOweni with respect to the shares·ofstoclc in the Company, both as to those shares 

. originally received and those acquired thereafter, as is conf~ upon it by this 

instrument with respect to all the Trust Assets, and be subject to no greater liability 

as to the shares its own stock so held than as to any other securities which may fOIDl 

a part of the Trust Assets. 

k. My Trust~e shall have the following rights aDd powers with regard to any real 

property"forming a part of the corpus of this Trust, with regard to environmental 
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matters: 

(1) To deal with matters involving the actual.or threatened contamination 

of trust property (including interests in sole proprietorships, partnerships or 

corporations and any assets owned by such business entities) by hazardous 

substances, or involving compliance with environmental laws. In particular, 

my Trustee is empowered: 

(a) To inspect and monitor any such property periodically. as it 

deems necessary. to detennine compliance with any environmental 

law affecting such property, with all expenses of such inspection and 

monitoring to be paid from the income or principal of the trust; 

(b) " To respond (or take any other action necessary to prevent, 

abate, or "clean up'') as it shall deem necessazy,"prior to or after the 

. initiation of enforcement action by any governmental body, to any 

a~al orthrea1ened violation ohoy environmentallaw affecting any 

of such property, the cost of which shall be ~ayable from ~ assets; 

(c) To refuse to accept property as a trust asset ifit detennines 

that such property is contaminated by any hazardous substances or 

that such propexty is being used or has been used for any activities 

directly or indirectly involving hazardous substances which could 

" . 
result in liability to the trust or otherwise impair the value of trust . 

assets; 

(d) To settle or compromise at any time any claim against this 

trust related to any such matter asserted by any"governmental body or 
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private party; 

(e) To disclaim any power which it determines may cause it to 

incur personal liability as a result of any such matters, whether such 

power is set forth in thlsdocmnent, incorporated by reference"herein; 

or granted or implied by any statute or rule of law; 

(t) To decline to serve as Trustee or; baving undertaken to serve: 

resign at any time it believes there is or may be a conflict between it 

in its fiduciary capacity and its individual cl!-Pacity because of 

potential claims or liabilities which might be asserted against this 

trust because of the type or condition of trust assets. 

(2) My Trustee" shall Dot be personally liable to any beneficiary or other 

party interested in this trust, or to !illY third patties, for any clam against the 

trust for the diminution in value of trust property resulting from such matters, 

including any reporting of orresponse to (1) the contamination of trust 

property by bll.ZllIlfous substances, or (2) violations of enviromnentallaws 

rel~ted to my trust; provided that my Trustee shall not be excused from 

liability for its own negligenct? or wrongful or willful acts; 

(3) When used in this document the term "b:izardous. substance'" shall 

mean any substance defined as hazardous or toxjc or otherwise regulated by 

federal law otherwise regulated by any federal, state or local law, rule or'" 

regulation relating to the protection of the environment or human health 

("environmeDtaJlaw"); 
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reasonable attorney's fees) attnlmtabJe to any such accounting and approval shall be paid by this 

trust 

WITNESS my signature '8.Dd seal: 

·cI~ (zd---X, .:£"LI/ 
Ida Mae K. Bell. Settlor and Trustee· 

The Settlor and Trustee signed, sealed and declared this as her trust instrument in our 

presence on the date indicated. At her request, we have signed our names as witnesses, and she and . 

we were present together throughout. 

I accept and agree to be bound by all conditioDs. 
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AFFIDAVIT OF SUBSCRIBIHG WITNESS (PROBATE) 

CADOLIBA . 

PERSONALLY appe ad. before me the. uDd~rs1qne and made 
oath that (s)hs saw e within namedl 

sign, the 

ther-:!orl, 

SHORB to before me thls'~ __________ _ 

day ot __ ~ ________ ~ _______ ,19 __ __ 

NotART PUBLIC ro SOU~" CAROLINA 
. / 

Hy commissto/xp lreSl _______ _ 

.* ••••••••• ~~ ••• * ••••••••••••••••••••••••••• *** ••••••••••••••••••• 

SOUTH CAROLIRA'ACIBOWLBDGHBHT 
PROM 'GRAH'lOR OR' HADlt OF !JIB IBS'l'lUJHEHT 

ICAM amUSED IS LIEUOV 'A~ ABOV~ PROBATE, 

'lHB STATB OP SOUTH CAROLINA 
COUN'l'Y OF SDHi'Ell 

_...!:L::;;;.-..J;l.....lN~·O~fr~,----::-::t>~.....;... :t~h4~--1U-..:::£::::l:....::· II....J'=-. _____ , do bereby carti fy th& t 
HAME OV OFFICIAL ARD orFICIAL YI~LB 

_--:::;::r=o..JO"""L.jA~~. /rr-.,;..:' ~A.l.."..r;C.!;o, -.If!Jy..elii.:.!:'Lk...=£.?=:.!-. -""/;..-_______ ., pe r .son ally ·app eared 
NAKE ~r GRANtOR oa HAKER 

" ~, 

before me this ,~~ day of 

ot t~e"foregoing instrument. 

THIS FORN WAS PREPARED IN ACCORDANCE WITH S. C. STATUTE 39-5-1D 
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MM. WEINBERG. J"R. 

ROBERT w. BROWN 

Gene C. Belk, Esquire 
P.O. Box 1208 
Sumter, SC 29151-1208 

WEINBERG & BROWN. L.L.P. 
ATTORNEYS AT LAW 

109 NORTH MAIN STREET 

P.O. BOX 1..289 . 

SUMTmRSOUTHCAROllNA 
29151·1289 

April 20, 2004 

RE:· My FileNo.: Z-494 

Dear Gene: 

PHONE .8031775-11174 
FAX t809) 775-0399 

- E-MAU. welnberWirm@flc-Loel 

. As I told Lillian on the phone yesterday I have a list of what Bob thought to be aI"l of the 
prop~rty that he owned together with all of the debts due to him. 

I see no real be~efitinnQt going forWard with filingtheWili for Probate to get Started. 

However, that is up to you and Mr. Davidson who is receiving a copy of this letter. Please 
let me know what, if anything, I can do to aSsiSt you inthls matter. 

With ldndest regards, I am, 

MMW,JR./ac 
cc: Mr. Carlton Davidson 

............. 

111 



June 20, 2005 

M. M.Weinberg, Jr. . 
. Weinberg, Brown and Curtis, L.L.P. 
Attorneys at Law 
109 North Main Street 
Sumter; South Carolina 29150 

RE: . ForrnerFile Z~98 

Dear Rusty: 

I need you to pull two (2) previous real estate files you handled forR'D. Belk. 

1. Sale of 07114/99 whereby Fred Hatfield, Jr. sold R. D. Belk the land and 
building located at 3289 Broad Street. 

2. Sale of 03130/00 whereby Fred Hatfield, Jr. sold R. D. Belk, d/b/a Sumter 
Mortgage, the land and building located at 3177 Broad Street. 

I need copies of the pUrchaser's disbursement statement for each transaction. Also, 1 may 
need to review each file. 

This is necessary for estate reporting purposes. 

Sincerely, 

GeneC Belk 
Personal Representative for the Estate ofR. D. Belk 

,GCB/jps 
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November 14, 2007 

M. M. Weinberg, Jr. 
Weinberg~ Brown and Curtis 
I09N.Main 
Sumter, South Carolina 29151 

. 
Re: Williamsburg Subdivision, LLC 

Dear Rusty: 

I am forwarding to youthe following docunients: 

,-

'115 BROAD STREET 
POST 'OFF1CE Box 12.08 

SUMTER. SOUTH CAROUI'IA 29151 
(803) 7754444 

FAX:(S03) 7754546 
E-MAIL: GCBELK@AOLCOM 

1. Itemized bill of Ellis, Lawhorne .and Sims (per LindaHarris' request). 

2. Family Agreement as to creation ofIda Belk's Trust. 

3. Settlement offer from Russ Jeter as to Williamsburg Subdivision. 

I would be happy to discuss these with you at your convenience. 

Sincerely~ 

q-.e.BeIk 

GeneC. Belk 

GCB/jps 
Enclosure 
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Mr. Gene C. Belk 
Gene C, Belk, LLC 
Post Office Box 1208 
Sumter, SC 29151-1208 

Dear Gene: 

WEINBERG & BROWN. 'L.L.P. 
ATTORNEYS AT LAW 

, 109 NORTH ldADO' STRlIHIT 

P,O.BO;Z:l..289 

SUMTER. SOUTH CAROLINA 

29151·1289 

January 3, 2008 

PBONli (90S) 771>-12H 
FA:>( !BOS' 771>-0399 

B-UAlL ADDRE9SESo 
mrnwclnbetgfrcse..rr.com 
rwb~sc..rr.oom 

Your mother haS directed me to write you pursuant to the sale at WUliamsburg. 

As I understand it, she~ the own~ of this property and she is ~ that I direct 'you as I 
her agent to sell this property for five hlIDdred thousand dollars ($500;000) and to get the money and 
walk away fipm the Williamsburg project entirely. 

This is her wish since she is the owner of the property, I am sure that you and Mr. Dixon who 
is receiving a copy of this letter will abide bythe.$IlIIlC. 

If for any reason, you do not care to do that please let me know as your mother intends to 
take appropriate action. ' . 

Want you please advise., 

MMW,JR/ks 
cc: Gus Dixon 

Yours very truly, • 

/1(t~~. i. U:AU . .t'1J.kl 
VMM ERG JR .. .. 
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GeneBelk 
POBox 1208 
Sumter, SC 29151 

January 5, 2008 

M. M.Weip.berg, Jr. 

Sent by fax 803-775-0399 
Sent by email mmweinbergjr@sc.rr.com 

. Dear Rusty, 

I was shocked to receive your letter ofJanuary 3rd on Friday. 

Nothing personal, but for the reasons herein, you and I should have no further oral 
communications: 

First, when my father was ill, you encouraged him let you prepare the will rather than 
allow a competent estate planner well.:'versed in taxation to complete. As a result, the 
will you prepared for my father was so deficient that it cost the estate untold tens of 
thousands of dollars, not to merition my time in attempting to resolve What was botched 
~~ . . 

Second, in order to attempt to "fix" what you had botched, the estate lawyer in Columbia 
created another plan that included my mother signing a disclaimer based upon a family 
settlement agreement among me, my sister, and my mother that you never bothered to 
read before you again began preparing documents for my mother that violate that 
agreement. 

Third, you had my mother sign what you call an "irrevocable trust" on the same day she 
came to see you for the first time without investigating the background at all This 
'<trust" not orily violates the family agreement, but also may well cost my mother 
significant taxes because you continue to practice law "from the hip" rather than leaving 
complicated matters like this to people who know what they are doing. You told me just 
weeks ago it had not been recorded and you could change it even though it is irrevocable 
and transfers all my mother's property into the trust. Well, for your information, my 
sister, the TJUstee, recorded the trust on OCtober 30111

• IIi addition to breaching our 
agreement, the trust beneficiaries are bot the same people you specifically put in my 
father's will as certain individuals were to be left out 

Fourth, I don't know who you represent. If the "trust" youllad my mother sign is valid 
and really holds the aSsets, then the trustee (my sister, Linda) was given the right to 
conclude the estate matters, not my mother. So I guess you represent Linda as trustee. 
Or do you also now represent her as co-personal representative of the estate? Or do you 
also represent her personally? IIi any case, I believe you have deep conflicts of interest 

I 
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Fifth, based on the estate tax return filed and accepted by"the IRS and SC Department of ... 
Revenue, my mother owns an undivided one-half interest in all Sumter Mortgage 
Company assets which includes Williamsburg Subdivision, LLC. Therefore, my mother 
owns an undivided half interest in the estate's 50% interest in this LLC .. Ifthe "trusf' you 
prepared for my mother in September is valid, then the trust owns this undivided interest 
So when you ''mJ.derstand'' thatmy mother owns this asset in your letter, you are wrong 
again. . 

sixth, my sister, as co-personal representative of the estate, was involved in discussions 
. with Gus Dixon at Nelson Mullins before Mr. Dixon accepted the Gainey offer regarding 
Williamsburg LLC of $450,000.00 plus a deed to Phase ill on December 19th

, You told 
Russ Jeter that you represented my mother in September 2007, but never told him you 
had prepared a "trust" for my mother or that you purported to transfer all assets owned by 
my mother from the estate into t:Qat trusl My sister, as co-personal representative, also 
attended a part of the mediation in Sumter. You were sent a copy of Mr. Dixon's email 
on December 19th and no one heard a !lord from. you that "my mother" had changed her 
mind. You called me twice about the emails you had received, and it was obvious to me 
that you never read, much less understood, the contract or negotiations that have cost the 
estate tens of thousands of dollars in attorn~y's fees,with Nelson Mullins since this matter 
commenced in December 2006. So you waited until January 3m to let me and Mr. Dixon 
know that mi mother does not want the offer my sister and I as co-personal 
representatives agreed to accept as per Mr. Dixon's email ofDecernber 19th

• 

Seventh, since my sister is "trustee" under the "trust" you prepared for my mother, and 
since my sister as "trustee" has the right and obligation under that "trust" to conclude 
estate matters, I assume you also represent Linda I also assume that you·know that if 
this case goes to trial, the estate will be on the hook for much more attorney's fees with 
the potential of a poor result given the one-sided contract my father signed. 

Eighth, I believe you have conflicts of interest because you are now trying to sink a deal 
that my sister as co-personal representative approved, but as "trustee" apparently does not 
like. This puts you at complete odds as my mother and the estate will suffer if this deal 
does liot go through because'ofyou. 

If you are truly representing my mother and her alone, I don't believe you can give her 
competent advice because you know little, if anything about the litigation and have not 
prepared reasonably to even give her advice. 

You are interfering with the administration of this estate and, unless you represent my 
sister as co-personal representative, you have no right to do so If Mr. Dixon is not 
allowed to comPlete the settlement based upon his acceptaI!ce of the offer with the 
consent of my sister and I, the estate will hold you persomi.1ly respoDSlble for the resulting 
costs. 
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Again, nothing personal here, but you have overstepped your bounds. 
~~ ,. 

Gene 

Cc: Gus M. Dixon, Esquire. 
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WEINBERG, BROWN &. CURTIS. L.L.P. 

MoM. wEINBERG. JR.. 

RO~ERT w. BROWN· 

WARREN S. O~T1S· 

Mr.Gene C. Belk 
Gene t. Belk, LLC 
Post Office Box 1208 
Sumter, SC 29151-1208 

ATTORNEYS AT LAW 

. 1.09 NORTH MAIN STR1DET . 

P.O. BOX 1289 . . 

SUMTER. SOUTH CAROUNA . 

. 29~51·1289 . 

Jariuary 9;2008 

RE: . R.evocable Declaration of T mst" 

Dear Mr. Belk: 

This is to acknowledge receipt ofyollT letter of January 5. 
- . . . . 

In revi'ewing the letter, I have decided 'not .to make an answer. 

PHONE (903) 77s,..J. 274 

FAX (803) 775-0399 

E-M..An.. ADDRltSSES. 
·mffiWl:iobergoSc:..fT.cem 
rwbrownO~ ".com 

w~urtis@sc."._com 

My decision is based primarily upon the fact thettmost of the information.concerning me·is· 
wrong and not based on the actual facts and is showing resentment for what I did for your mother .. 
which 1 did on her expressed instructions. . . . 

I trust that this answer is satisfactory. I do not intend to reply any further: 

With kindest regards, lam, 

MMW,jRldam 

Yours very truly, 
.' 1'-· 

~ ./ o.r:,/,/ ~ I '~ •• -V"'A. fl C' 
/:/JI([~L-:.t( /"J~7~~t ~'L -' 

/ M.M. WEINBERG, JR. /-
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M.M. w:mNBIlIRG. m. 
ROBEIRT W.JlROWN 

Mr. Gene C. Belk 
Gene C. Be1k, LLC 
Post Office Box 1208 
Sumter, SC 29151-1208 

Dear Gene: 

WEINBERG & BROWN."L.L.P. 
ATTORNEYS AT LAW 

" 108 NORTH l>LUN STlUlIlIIT 

P.O. BOX DBD 

SUMTER. SOUTH OAROLINA 
29151-1289 

January 14, 2008 

I am in receipt of your letter dated Jamiary 5, 2008. 

PHONE 180S) 775--1274 
FAX '80317'75-0899 

D-M..UL ADDRlIISSlDS. 
lI1IJJ'IWelllbelx)resc..rr.eom 

rwbrowoOsc-n_CXKIl 

In vimy of the :fuet thatyQU intend to sue me, I do not intend to make a detailed reply. I can 
simply tell you that you have a number of your facts completely Wrong and the conclusions that you 

have drawn are just as wrong. " 

So there will be no misunderstanding, be advised ofthis,1 represent your mother. I do not 

represent Linda and in the event that there is any l?Onflict of course I cannot. 

I intend to take this matter up with WIlson MacEwen forthwith, I soon as 1 have .taIk:ed to him 
I may make another reply but it is doubtful. 

I have made my position clear. 

Yours very trulY, . 
. j 

;;?${44c-~ 
MM. WEINBERG, /' j'-- . 

MMW,JR/dam 
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M.M. WEINBERG. J'R. 

ROlIBRTW.13BOWN 
WARREN S. otnlTlS 

Mr. Gene C. Belk 
Gene C. Belk,LLC 
Post Office Box 1208 

,Sumter,SC 29151-1208 

WEINBERG. BROWN & CURTIS. L.L.P. 
ATTOlUmYB AT LAW 

" 109 NORTH JoUnf s;nimtT 
P.O. BOX isBa 

SUMTER; SOUTB'OARO:u:NA 

291.51.·1289 

January 25,2008 

RE: Revocable Declaration of TruSt 

Dear Mr. Belk: 

PIlONE 1S03J 77~l.2'74 
ll' AX tSOSI 775--0399 

lD-!LAlL ADDRltSSltSo 
mmwctobcYJeac::..n.com 

rwbrt1l2iD@::c..tT.COI'D 
wacarUsox..n.eom 

Please be advised that I have discussed the R.D. Belk Estate with your Mother at some length. 

Sbe has requested that I advise you of the fblloWing: 

Because of your activities, both in actions and inactions, concerning the Estate,' she is 
considering moving before the Probate Court to have you removed as the Personal 
Representative. 

I need not enumemte the reasons since I am sure you are familiar with them. 

Sbe has asked me to advise you that she wants to have the deeds of the Sumter Mortgage property 
delivered to my office as well as the Bibco deeds. Further, that she wants one-half (Yo) of the income from 
Sumter Mortgage to be paid directly to Iier as she owns it 

She has instructed.me to wait for ten (10) days before I start this action in order that you can contact 
, her so that you and she can try to thrash this matter out , ; 

I would not give you any advise in this matter, but I feel that your Mother is adamant about putting 
this Estate in the situation where it can be handled in a business-like way mther than the problems tJiat have 
been met by your refusing to sign' cheCks and other matters. 

Ifyou.do not take advantage of the opportunity to discuss this matter with your Mother, I will make 
the motion no later than February WI!>. J trust that [have made your Mother's position very clear. 

With kindest regards, I am, 

MMW,JR/drun 

Yours very ~ly, i' f 
.4-J.t!4V~J.0 :V 

MM. WEINBERG, JR J 
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. Promisary Note 

this note Is a debt obligation between·CapltaJ Finance, Inc. and 
Sumter Mortgage Co. The note· is to be $100,000.00 (One 
hundred thousand dollars) payable in one year with a per annum 
interest of 7%.. . 

Dated in Sumter, SC on September 30,: 2005 and due on 
September 30, 2006. 

·Capital Finance, Inc . 

8y: 

.~ .. 

I 
--------------------------------~----------------------~ 
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PROMlSARYNOTE 

This note is a deft obligation betWeen Carolina Pre-Owned LLCto Sumter· 

Mortgage Co. The note amount is to be $100,000 payable in. pile year with . 

8 annual interest rate of7% per annum. 

Dated in Sumter, SC on March 8, 2005 and due on M8rch 8, 2006. 

Carolina Pre-Owned LLC . 
Witness 
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STATE OF SOUTH CAROLINA 

COUNTY OF SUMTER 

PROBATE COURT 

DI\LtA1\\mSOI~ £. 
lUDGEOr PROBl\l c 

~\ IMlER Coml~'{ I S. IN THE MATTER OFTRE ESTATE OF ROBERT D. BELK 

CASE NUMBER: 04-ES-43-0225 
R5CEIVED FEB 0 6 2008 

MOTION FOR REMOVAL FROM PROBATE COURT TO CmCUIT COURT 

YOU WILL PLEASE TAKE NOTICE that Petitioner Gene C. Belk, Co-

Personal Representative of the above Estate, hereby moves for an Order of the Sumter 

County Probate Court removing this action to Court of Common Pleas for the T4ird 

Judicial Circuit. This Motion is made pursuant to S.C. Code §62-1-302(d), as well as 

any other law as maybe supported by the pleadings, filings, and such other evidence or 

argmnent as the Court may allow, and any memorandum filed in l:1llJ~+rrHh"'~ 

ceBox 2628 
bia, SC 29202 (. 

c:. 
Telephone: (803) 799-0554 :.1 

~e~·-Facsimile: (803) 799-2517 
Attorney for Petitioner Gene C.Bellf.:: ~.: 

.. c.", :,." 

Columbia, South Carolina 
February 6, 2007 

ORDER OF REMOVAL 

It appearing that removal is appropriate 

~Jr:. --
>::=: 

~·t.: 
C') 
In 
(.'i 

"'~ = .= c= AJ "'Tl 
I'l r;: co ..... , 
N c,.. ,J .. 

i!;,; 

-r, \:-.': _ .... 
- rt~ .. cr 
!'V 
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IT IS SO ORD~RED! 

13rP~J February 19, 2008 

C~ERTI~: 'TRUE COPY OF ORIGINAL 

.~-­
ASOC:iJGEOi'ioBATE 
SUMTER COUN1Y SC 
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"STATE OF SOUTH CAROLINA 

COUNTY OF SUMTER 

Gene C. Belk, Individually and as 
Co-Personal Representative of the 
Estate of Robert D. Belk, 

RECORDED 
) IN THE COURT OF COMMON PLEAS 
} 200ffififRlYJtffi\:dr;.\lfcIRCUIT 
) CIVIL ACTION NO: 2008-CP-43-00347 

JAI"IES c_ ;::\}lnELL 
CI E:"t :F Cm.'RT 

SU;-fT~R' CI~L!:: ry. "3.C. ) 
} 
) 
) 

Plaintiff. ) 
) 
) 

::UMTH: i.;(JUI-iTY 

50'.1-'-,' CAROLINA 

vs. 

) 
Linda B. Harris, IndividuaJly and as ) 
Trustee of the Ida Mae K. Belk ) 
Irrevocable Trust dated 9117/07 ) 
and in all alleged fiduciary ) 
capacities, Bibeo, Inc., Dewey -j" 
Houser, Carolina Preowned, LLP ) 
and Michael D. "Mickey" Lyles, Jr., ) 

} 
Defendants, ) 

) 
And Cheryl Ann Hanlon, Patricia B. } 
Schmidt, Robert M. Belk, and Ida ) 
Belk, ) 

} 
Stakeholders. ) 

) 

ANSWER AND COUNTERCLAIM 

:?] .-. 
.... 

~-- : 

-, 

The Defendants. Ida Mae Belk, Linda B. Harris as Trustee for the Ida Mae Belk Irrevocable 

Trust and Bibco, Inc. for an answer to the Complaint all~ge and state that: 

FOR A FIRST DEFENSE 

l. These Defendants deny each and every allegations in the Complaint contained save 

and except those herein after specifically admitted. 

2. That Defendant Ida MaeBelk, although listed as a Stakeholder, is the sole beneficiary 

of the Ida Mae Belk Irrevocable Trust and under the terms and conditions of said Trust is the 

beneficial owner of all income coming from the Trust, if she so desires and, therefore, has a right to 
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make an Answer to the allegations of the Complaint. 

FOR A SECOND DEFENSE 

3. The allegations of the First Defense are hereby adopted and made a part of this 

Defense through incorporation by reference. 

4. These Defendants admit Paragraphs 3, 5, 9, IO and 14. 

5. In answering Paragraph 13, these Defendants admit the bulk of it, but, add that the 

action of Gene Ben~relating the appointment of Defendant Harris to serve with him as Co-Personal 

Representative was done solely in order to get the Defendant Harris' agreement to discharge the 

nominated Personal Representative Trust herein. 

6. In answering Paragraphs 22 through 29, these Defendants aUege that the agreement 

. referred to therein was never implemented because the Plaintiff Gene Belk would not execute it·as 

Trustee. 

7. In answering Paragraph 3 I, these Defendants are informed and believe that the loan 

ofTwo Hundred Thousand and 00/] oOths ($200,OOO.OO) Dol1ars fr~m Sumter Mortgage to Carolina 

Preowned, LLP was instituted and perfected by the Plaintiff, Gene Belk, when, inJact, the other 

partners wanted to borrow the money from a bank in order to ()perate the business. FW1her, these 

Defendants are informed and believe that the floor plan is guaranteed by Oene Belk and that the 

Plaintiff has been fully aware of the entire operation involving Carolina Preowned,.LLP. 

8. This loan was not guaranteed by the stockholders of the Corporation~ who will at a 

later time move before the Court, that Gene Belk be required to reimburse this Corporation his 

portion and share of the Two Hundred ThouSand and OO/IO~ ($200,000.00) Dollars obtained 

through his instigation from this Defendant Bibco, Inc. and/or from the Trust andlor Swnter 

Mortgage. 

2 
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9 These Defendants specifically deny Paragraph 36 alleging that all oftbe operations. 

so these Defendants are infonned and believe, of Defendant Houser were acts on behalf of the 

PlaintiffBelk and were fully known to the PlaintiffBelk. This being the original proposal madeby 

the Plaintiff. 

lOIn answer Paragraph 38, these Defendants allege that the Trust, as prepared, was done 

precisely according to the directions of Mrs. Belk and that it was done as she instructed and that she 

was satisfied with the operation creating the Trust in question, and deny the ba1ance of said . . 

Paragraph. 

II. In answering Paragraph 44, these Defendants would show that aU actions by Mr. 

Weinberg were done at the specific request and with the approval of Ida Mae Belk and that Linda 

Harris had no input in the instruments prepared by the attorney. 

12. In answering Paragraph 46, Ida Belk would show that, in fact, she had instructed Mr. 

Weinberg to prepare documents making the Plaintiff and the Defendant Harris joint managers of all 

of these assets and Co-Trustee of a new Trust for her and, that before the instruments could be 

prepared, this suit was brought. Upon receipt of this suit, Ms. Belk, acting for the Defendant Trust, 

caJled and had the preparation of the papers stopped because ofthe actions of the PlaintiffBelk in 

bringing this lawsuit after he had promised that he would not do so. 

13. In answering the First Cause of Action, specifically Paragraph 50, the Defendant 

Harris is Co-Personal Representative of the State denies the aJIegations A through C stating that it 

was impossible to perfonn because of the fact that the Plaintiff refused to execute the Trust necessary 

to.impleinent the Family Settlement Agreement as ~eU as the Memorandum of Understanding, 

thereby rendering the same useless and impossible to perfonn. 

3 
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14. In answering Paragraph 500, the Defendant alleges the loan w~ secured by the 

Plaintiff rather than by the Defendant and denies the balance of said Paragraph. 
, . 

15. fn answering P~aph 50E, the Defendant would show it was impossible for her to 

perfonn since Plaintiffrefused to execute the necessary instrument in order to perfect the agreement. 

The Defendant specifically denies the balance of said cause of action stating affirmatively that the 

failure of the Plaintiff to execute the necessary papers rendered the actions the Plaintiff seek 

impossible. 

16., As to the Second Cause of Action, the Defendant denies the same in its entirety. 

17. As to the Third Cause of Action, the Defendant Harris as Co-Personal Representative 

ofthe Estate admits that she owes a duty to the Plaintiff as well as to her siblings, stating further that 

the same duty was owed by the Plaintiffwbo violated the same immediately upon the death of his 

father and continues to do so therefore. 

18. As to the Forth Cause of Action, the same is denied. 

19. As to the Fifth Cause of Action, the relief sought by the Plaintiff was impossible to 

perfonn primarily because oftbe Plaintiff's refusal to sign the necessary papers to implement the 

matters agreed upon by the parties rendering the said agreement null and void and the Defendant 

specifically denies the allegations contained therein. 
, , 

20. As to the Sixth Cause of Action, concerning Carolina Preowned, this matter has been, 

treated herein above and the entire cause of action, as written, is denied. 

21. As to the Seventh Cause of Action, the same is denied. 

22. As to the Eighth Cause of Action, these an~weri{lg Defendants deny each and every 

allegation therein contained for ,the reasons set out herein above and demand strict proof, 
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·23. As to the Ninth Cause of Action insofar as the Defendant Harris is concerned, this 

matter has been treated about and fully answered, therefore, each allegation contained therein is 

denied. 

WHEREFORE, having fully answered the Complaint, the Defendants Ida Mae Belk the 

Irrevocable Trust and Bibco, Inc. pray that Complaint be dismissed un its entirety as to them and that 

they be awarded costs. 

FOR A THIRD DEFENSE AND 
BY WAY OF COUNTERCLAIM 

24. The allegations of the preceding Defenses are hereby adopted and made a part of this 

Defense through incorporation by reference. 

25. These Defendants would allege that Gene C. Belk is a practicing attorney in the State 

of South Carolina and has been so for an excess often (10) years and is thoroughly familiar with the 

laws ofthe State of South Carolina and able to advise non-lawyer personnel as to the effects of joint 

acts. 

26. Carolina Preowned, LLC was formed by the Plaintiff Gene C. Belk for the sole 

purpose of selling automobiles for the benefit of himself, Linda Harris, Mickey Lyles, and Dewey 

Houser, all of whom· participated in the matter based upon the advise received from the Plaintiff 

Gene C. Belk. 

27. Gene C. Belk caused loans to be made to Carolina Preowned, LLC, when he knew 

or should have known that it was inappropriate to do so, in that, the risk ofloss was greater than the 

chance of recovery and, further, the Plaintiff Gene C. Belk dissuaded the other stockholders of 

Carolina Preowned, LLC from borrowing money from a bank, which they had every intention to do, 
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and persuaded them to obtain the money from Sumter Mortgage andlor Bibco, LLC in order that the 

interest could be made by these entities rather than by a bank. 

28. Further, the Plain.tiffBelk has guaranteed the floor plan, which is the only thing that 

will allow the Corporation to continue in business and ifhe removes his guarantee, the Corporation 

will close and this would damage these answering Defendants because of the loan engineered by the 

Plaintiff. 

29. As to the actions of Dewy Houser, these Defendants would show that each and every 

action of Dewey Houser was planned prior to said action by Gene C. Belk as an attorney for Carolina 

Preowned, LLC and as an attorney for the Personal Representative of the Estate in order to dispose 

of certain mobile homes tbat had outlived their usefulne~ and to sell the automobiles as set out 

above and to act for Premier Properties, and partnership composed ofthe Plaintiff and Linda Harris. 

30. These Defendants are informed and believe that nothing that the I)efendant Dewey 

Houser did was unknown by Plaintiff (Jene C. Belk, even to the extent of the Plaintiff furnishing 

Dewey Houser with a credit card to buy gas which he now complains ofin his Complaint. All of 

these actions have greatly damaged the fmancial structure of these answering Defendant and these 

Defendants would show that these damages are entirely the fault of Gene C.Belk upon whom the 

other members of the Corporation had every right to rely, based upon his assertion of his legal 

knowledge and his many years of practicing law in the State of South Carolina. 

31. As to the assertions thafthe family Trust was never operative because of the actions 

of Defendant Linda Harris, these Defendants are informed and believe that the only reason that this 

Trust did not become operative is because that Gene Be1k refuseq to accept a position as Co-Trustee 

on said Trust and refused to execute said Trust to act as Co-Trustee with Linda Harris. That if, as 

it alleges in the Complaint, the failure to implement this family Trust has caused any damage to the 
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Estate or to these answering Defendants, these Defendants seek damages against Gene C. Belk for 

each and every dollar lost as a result of his activities. 

32. As to Plaintiff's handling of the Williamsburg Subdivision matter, which is owned 

fifty (50%) percent by Bibco and fifty (50%) percent by Sumter Mortgage, Mr. Belk has cost these 

Defendants an appreciable amount of money in that, at one time, he had an offer to settle the same 

for a good price and even though Mrs. Belk and Ms. Harris requested the settlement be done, he 

refused to settle, and thereafter, he spent great sums of these Defendants funds on attorney's fees and 

wound up settling the matter for Five Hundred Twenty-five Thousand and no/lOOths ($525,000.00) 

Dollars, which as of this date, has not been received. That as a direct and proximate result, the above 

set out actions of Mr. Belk, these Defendants have been damaged in the sum of Two Hundred Fifty 

Thousand and noll OOths ($250,000.00) Dollars. 

33. The Plaintiff, without consulting any other interested person, sold a lot on Broad 

Street for less than its worth and; in addition, waived five (5) months rent in the amount of Two 

Thousand Five Hundred and noll OOths ($2,500.00) Dollars per month. The lot and its va6lue would 

have enured to the assets of these answering Defendants. 

34. The Plaintiffhas refused to co-sign checks to pay employees, requiring the Defendant 

Bibco to pay the salaries to avoid litigation. 

FOR A FOURTH DEFENSE AND 
BY WAY OF COUNTERCLAIM, 

35. These answering Defendants incorporate the first three defenses as fully as if set out 

here verbatim. 

36. A real estate agent came to the Plaintiff and to the Defendant Linda Harris with an 

offer to sell the Estate twenty-four (24) acres on Broad Street in Sumter. 

7 

132 



F 
C a , 

F 

L 

r = , , 

I' 
j 

t . 
. ~ 

'. 

l 

37. Without consulting any of the Belk family, the Plaintiff obtained other partners and 

purchased this property, excluding aU family memberS and trusts from the opportunity to make an 

outstanding investment. This ~uJting in a loss of potential profits to the Estate. 

38. Those actions were such that the Plaintiff has placed his own interests first at the 

expense of those to whom he has fiduciary duties for his own profit to the detrement to Bibco aod 

Sumter Mortgage in the amount of One Million and DO/1 OOths ($1,000,000.00) Dollars. 

39. A motion to discharge the P lai nti ff as Co-Representative and Trustee wi U be m ed in 

the Probate C·our!. . . 

40. 

verbatim. 

41. 

FOR A FIEfH DEFENSE AND 
BY WAY OF COUNTERCLAIM 

The answering Defendants incorporate the first four defenses as fully as if set out here 

The PlaintiffBelk has f3.iled and refused to discharge his duties by signing checks to 

pay employees, pay expenses and to handle the business of the Estate, all to the detriment of the 

Estate. This has been done for no reason other than to inconvenience the answering Defendants and 

others and has caused the Estate and corporations to undergo additional expense. 

WHEREFORE, having answered fully answered the Complaint herein, the Defendants pray 

the same be dismissed and that the Irrevocable Trust and Bibco, Inc. be awarded judgment against 

Gene C. Belk in the amount of Seven Hundred Thousand and noll OOths ($700,000.00) DolIars with 

. the costs and disbursements taxed to the Plaintiff . 
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Sumter, South Carolina 
February ~ 2008. 

WEINBERG & BROWN, L.L.P .. 

BY:..,Lj.~~~~~+'fL­
M.M. WEINBERG, JR. 
109 North Main Street 
Post Office Box 1289 
SUmter, South Carolina 29151-1289 
Telephone: (803) 775-1274 
Facsimile: (803) 775-0399 

Attorney for Defendan1!;!l, Linda Harris as Trustee 
ot the Ida Mae Irrevocable Trust, Bibeo, Inc., 
and Ida Mae K. Belk. 
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STATE OF SOUTH CAROLINA 

COUNTY OF SUMTER 

REGOR:O~[JHE COURT OF COMMON PLEAS 
.. ) FOR THETHIRD JUDICIAL CIRCUIT 

200B FEB 29 )PM I: 53 
Case NO.: 2008-CP-43-00347 

. JM1£S C. CH.M?BELL 
Gene C. Belk, Individually and as CLERK OF.f.OURT 
Co-Personal Representative of the eUtn~R COL)"TY. S.C. 
of Robert D. Belk • . . ) 

Plaintiff, 
vs. 

) 
) 
) 
) 

Linda B. Harris, Individually & as Trustee of the) 
Ida Mae K Belk Irrevocable Trust dated 9/17/07) 
and in all alleged fiduciary capacities, Bii:lco,lnc.) 
Dewey M. Houser, Carolina Preowned. LLP, & ) 
Michael D. "Mickey" Lyles, Jr. ) 

Defendants. 
) 
) 
) 

And Cheryl Ann Hanlon, Patricia 8.. Schmit, .. ) 
Robert M. Belk, and Ida Mae Belk, . ) 

Stakeholders 
) 
) 
) 

NOTICE OF MOTION AND 
MOTION TO REMOVE 
COUNSEL OF RECORD 

TO: M.M. WEINBERG, JR., ATIORNEY FOR DEFENDANT LINDA B. HARRIS IN 
HE~ CAPACITiES AS CO-PERSONAL REPRESTENATIVE OF THE ESTATE 
OF . ROBERT D. BELK AND TRUSTEE OF THE IDA MAE BELK. 
IRREVOCABLE TRUST: . 

YOU WILL PLEASE TAKE NOTICE that Plaintiff, by and through the 

undersigned counsel, will move before the Presiding Judge of the Court of Common 

Pleas for the Third Judicial Circuit for Sumter County on the tenth day after service of 

this Notice upon you at 10:00 a.m., or at such time and place as may be established by 

the Court for the issuance of an Order relieving M.M. Weinberg, Jr.and his firm as 

counsel for the Linda B. Harris in .her capacities as CctPerSonal Representative of the 

Estate of Robert D. Belk and Trustee of the Ida Mae Belk Irrevocable Trust. 

The grounds for this Motion are as follows: . 
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1. M.M. Weinberg, Jr. prepared the Last Will ~nd Testament of Robert D. 

Belk that was admitted to Probate on May 7, 2004, and M.M. Weinberg, Jr. 

represented Mr. Belk individually and Sumter MortQage for years 

2. The Will preparea by Mr. Weinberg was defective and deficient, exposing 

the Estate to significant estate taxes. 

3. In an effort to attempt to rectify the defects and deficiencies in said Will, 

Plaintiff, Defendant Linda B. Harris, and their mother, Ida Mae Belk, sought the 

counsel of David C. Sojourner and Karen Thomas, attorneys at law, Columbia, South 

Carolina to represent the Estate. 

4. As a result, a post-mortem plan was developed by said attorneys that 

resulted in not only a Family Settlement Agreement executed by Linda Harris, Ida May 

Belk, and this Plaintiff, but also a Memorandum as to Future Transactions was 

executed. 

5. After receiving the bemefits thatwere bargained fat; Defendant lihda 

. Harris, individually being named as Co-PerSonal Representative, beganto renege on. 

the Family Settlem~nt Agreement and Memorandum, and took her mother, Ida May 

Belk, to two attorneys in her efforts to do so, 

6. Linda Harris then took her mother to Mr. Weinberg who, on the first visit, 

. prepared a purported Irrevocable Tr~st which assisted Defendant Linda Harris which 

violated the terms of the. Family Settlement Agreement and the Memorandum with 

regard to Future Transactions. When apprised of this by Plaintiff, Mr. Weinberg told 

Plaintiff that since the Trust was not recorded, he could, and WOUld, change it. But 

Defendant Linda Harris had recorded the Trust in her efforts to close. 
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7. By preparing said 'Irrevocable Trust and by purportedly making transfers 

into said Trust, Mr. Weinberg has potentially caused significant gift tax issues which 

otherwise would not be involved. 

8. Plaintiff, individ,!Jally and through his counsel, previously warned Mr. 

Weinberg not to become involved in this case because he was a material witness 

(Exhibit 1); however, despite that, Mr. Weinberg has become involved and has filed an 

Answer and Counterclaim. 

9. Mr. Weinberg also became involved in the negotiation of ~ a complex 

property negotiation, 'purportedly representing Linda Harris as Co-Personal 

Representative of said Estate, interfered with the amicable adjustment of that action. 

10. Mr. Weinberg is a material witness to the allegations contained in the 

Complaint, and has significant conflicts of interest which require his removal as 

attorney for any party to this action. 

11. Even though fair warning was given to Mr. Weinberg, he still filed' an 

Answer and Counterclaim in connection with this action, and Plaintiff should be 

awarded attorney's fees and costs for proce'eding on this Motion which is made in 

good faith. 

This Motion shall be based upon the attached affidavit and exhibits, together with 

such other affidavits and exhibits as may be submitted to the Court at a hearing on this 

Motion. 
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Columbia, South Carolina 
Februa~,2008 

i 

-~~~ BLACK, L.L.P. 

Matthew E. Steinmetz 
Post Office Box 2628 (29202) 
1122 Lady Street, Suite 1200 
Columbia, South Carolina 29201 
Telephone: (803).799-0554 
Facsimile: (803) 799-2517 
Attorneys for the Plaintiff 
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WARNER, PAYNE & BLACK. L.L.P . 
ELDERLAW SERVICES OF SOUTH CAROLINA, P .A. 

JAN L. WARNER 
BA, Jl)~ I.LM. (T1IXaliDn) 
Certilkd PeTIow,AmoriC311Acadcmy ofMatrimonia1.lawy...s 
Member. Nationol Acad"'l')' of Elder law Altomeys 

JLW@JANWARI'IER.COM . 

MITCHELL C.PAYNE 
B.s~ M.A. (AccoUnting). ).D. 
Member, National Academy of E)d.er law Attorneys 
MCP@ELDERLAWoSCCOM 

.cHARLES M. BLACK, JR. 
B.S. (FmanccIManagcmcnt), 1.D. 
Member, National Academy mElder law AlIomeys 
Farmer Asst. Gen=l cowiseI, SC DHHS 
CltARLESBLACK@WPB-LAW.NnT 

MAT'I'HEWE. STEINMETz 
A.B.,1.D. I • 

MAmJ!!WS'rnINMJll'Z@Wpp...r.w.m 

CARRlE A. WARNER 
B.8.,1.D 
CARRIJrnIARNEI!@WpB-LAW.NET 

-February 18, 2008 

M.M. Weinberg, Jr., Esq. 
P.O. Box 1289 
Sumter, SC 291.51 .... 1289 

. '." .. 

. ." :-... 

1122 ~ STa!!!rr, Sbrrn 1200 (29201) 
POST OFFiCE Box 26l8(29202) 
CowMBJAJ. ~Olhi! CARoLINA 

1'f:I.ElRom (803)1~554 
FACSIMILE (803) 199~17 

131 cknviEu. S'rRm" 
POST 0PPiC£ BOX 1 0352' 

RocK HILL, SoIJ'l'R CARoLlNA'29730 
TEi.EP1IORI! (B03) 3l9-8656 
FACSIMIl.E (B03) ~973 

P~RFl'LYTO: 
COWMBIA OFFlC!! 
PosTOmC£Box2628 . 

COLOMBIA, SOUI'll CARoLINA 29202 

'RE: 'Gene Balk, Indivlduallyo.nd:as 'Co-llersonal Representative of the Estate of 
- -Robert D .. Belk vs:LindaR Harris, et:al., 

,Case No.: 200B .. 'CP-43-00347 

. Dear Rusty, 

You indicated you represented Mrs. Belk and the Trust; however, If this is an 
Irrevocable Trust, then the Trustee, not Mrs. Belk, Is the appropriate party in Interest 
Therefore, I -assume that you represent Linda Harris. 

While I have no problem granting Ejn extension of time in which to file responsive 
pleadings until March 10, 2008, I did want to put you on notice that based on my review of the 
file, you appear to be not only a material witness in this matter, but also to have certain 
conflicts of interest that will prevent you from representing any party to this litigation. 

I would appreciate very much you reviewing your files thoroughly before you 'makE;! an 
appearance as counsel of record for anyone in this actiori as, if you do, we will mov.e before 
the Court to have you removed as counsel of record. 
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M.M.:Welnberg, Jr., Esq. 
February 18, 20.08 
Page 2 

.. 
Based upon the documents that I have received, I.believe It is very stralght!forward that 

YOll do have conflicts here and should not be representing anyone. Should you or whoever. 
y()u deem you -represent take a contrary position, we' will seek counsel fees for the time it will 
take to take this matter before the' Court. 

confirmihat we will begin serving discovery this week. 

j I 

I I ce: Gane Belk 
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GeneBeIk 
POBox 1208 
Sumter, SC 29151 

JanUlll)' 5, 2008 

M. M. Wei,nherg, Jr. 

Sent by fax 803-775-0399 
Sent by email mmweinbergjr@sc.rr.com 

. Dear Rusty, 

I was shocked to receive your letter of January 3n1 on Friday. 
, , 

Notbingpersonal, but for the reasons herein, you and I should have no finther oral 
communications: 

First, when my father was' ill, you encouraged him let you prepare the will rather than 
allow ,a competent estate planner well-verEled in taxation to complete. AJ3 a result, 1he 
will you prepared for my father was so de~cient that it cost the estate untold tens of 
thousands of dollars, not to mention my time in attempting to resolve what was botched 
byyolL ' . 

Second, in. order to attempt to '~' what you had botched, the estate lawyer in Columbia 
created another plan that inchided my mother signing a discl~er basedupona family 
settlement agreement among me, my sister; ana 'my mother that You·nev&botheied to 
read before you again begaIl preparirig docuInents fat my mo1hertbat ViJlate thai ' 
agreement ' ' , . 

Third, you had Diy mother sign what you call an "irrevocable trust" on the same day she 
came to see you for the first time wi1hom investigating theback:ground at all ' This 
"trust" not only violates the fin:irily agreenient, l)ut also may well cost'my mother ' 
sigDificant taxes because youconti:D.ue·to practice law "from the hip" iather th.ap, leaving 
complicated matters like this to people who know what they are doing. You told me just 
weeks ago it had not been recorded and you could change it even though it js meVocable 
and transfers all my mother's property into the trust. Well,for yom information, my 
sister, the n:U.stee, recorded the trust on OctOber 30th

.' In addition to breaching am 
agreement, the trust beneficiaries are not the same people you specifically put in my __ .' 
father's will as certain individuals were to be left out. ' 

Fourth, I don't know who you represent If the "trust" youhrufmy JD.other sign is valid 
and really holds the assets, then the trustee (mY-sister, Lind~) was 'given the right to " 
conclude the estate matters, not my motb.fir. So I guess you represent Linda as trustee. 
Or do you also now represent her as co-personal representative of the estate? Or do you 
also represent her personally? In any case, I believe you have deep conflicts of interest 
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Fifth, based on the estate tax return filed and accepted by the IRS and se Depart:Jilent of 
Revenue, my mother owns an undivided one-half interest in all Sumter Mortgage 
Company assets which includes Williamsburg Subdivision, lLC. Therefore, my mother 
owns an undivided half interest in the estate's 50% interest in this lLC. If the "trust" you 
prepared for my mother in September is valid, then the trust owns this undiViqed interest. 
So when you "understand" that my mother owns this asset in your letter. you are wrong 
again. 

srrth, my sister, as co-personal representative of the estate, was involved in discussions 
. with Gus Dixon at Nelson Mullins before Mr. Dixon accept.ed the Gainey offer regarding 
Williamsburg LLC of $450,000.00 plus a deed to Phase ill on December 19th

. You told 
Russ Jeter that you represented my mother in September 2007, but never told him you 
had prepared !i "trust" for my mother or that you pmported to transfer all assets owned by 
my mother from the estate intotQ.at trust. My sister~ as co-personal representative, also 
attended a part of the mediation in Sumter. You were Bent a copy of Mr. Dixon's email 
on December 19th and no one heard a word from you that ''my mother" had changed her 
mind. You called me twice about the emai1s you had received, and it was obvious to me 
that you never read, much less understood, the contract or negotiations that have cost the 
estate tenS of thousands of dollars inattomey'sfees.with Nelson Mullins since this matter 
commenced in December 2006. So yciuwaited mill Janwiry 3rd to let me and Mr. Dixon 
know that my"mother does not wan,t the offer my sister and I as co-personal 
representatives agreed to accept as per Mr. Dixon's email of December 191h

• 

Seventh, Si.nc~lllY ~ster is ''trustee'' under the "tru.st" yoti prepared for my mother, and 
since my sister as "trustee~' has the right and obligation under that "trust" to conclude 
estate matters, I assume you aIso represent linda. . IaIso assume that you 'know that if 
this case goes to trial, the estate will be on the hook for much more attorney's fees with. 
the potential of a poor result given the one-sided contract my father signed. 

Eighth, I believe you have conflicts of interest booall8e you are now trying to sink a deal 
thai my sister as co-peisonalrepresentative approved, but as "trustee" apparently does not 
like. This puts you at complete cidds as my mother and the estate will suffer if this deal 
doeS 110t go through .because· of you. . 

If you are truly representing my mother and her· alone, I don't believe you can give her 
competent advice because you know little, if anything about the litigation and have not 
prepared reasonably to even give her advice. . 

You ar~interfering with the administration of this estate and, unless you represent my 
sister as co-personal representatiVe, you have no right to do so If Mr. Dixon is not 
allowed to complete the settlement based upon hisacceptli'nce of the offer with the 
consent of my sist~r and 1, the estate will hold you personally resPonsible for the resulting 
costs. 
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Again, nothing personal here, but you have overstepped your bounds. 
c:a.~ 
Gene 

Cc: Gus M. Dixon, Esquire . 
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STATE OF SOUTH CAROLINA RECORDED) IN THE COURT OF COMMON PLEAS 

[B 29 rt'\~:ra3R THE THIRD JUDICIAL CIRCUIT 
COUNTY OF SUMTER 1n~S f ) 

" r-c C C~r.ppEl\.Case NO.: 2008-CP-43-00347. 
" JM'£.R{Of Co~}n c " " 

Gene C. Belk, Individually and.a:>u1hER camHi)' S.· ", " 
Co-Personal Representative oftRe"Estate ) . 
of Robert D. Belk ) 

Plaintiff, 
vs. 

) 
) 
) 
,-

Linda B. Harris, Individually & as Trustee of the) 
Ida Mae Belk Irrevocable Trust dated 9/17/07 ) 
and in all alleged fiduciary capacities, Bibco,lnc.) 
Dewey M. Houser, Carolina Preowned. LLP, & ) 
Michael D. "Mickey' Lyles, Jr. ) 

" ) 
Defendants. ) 

) 
And Cheryl Ann Hanlon, Patricia B. Schmit, ) 
Robert M. Belk, and Ida Mae Belk, ) 

Stakeholders 
) 
) 
) 

AFFIDAVIT OF GENE C. 
BELK IN SUPPORT OF 
MOTION TO REMOVE 
COUNSEl-OF RECORD 

PERSONALLY APPEARED BEFORE ME GENE C. BELK who, being duly 

swom, says: 

1. I am the Plaintiff in this action. 

2. M.M. Weinberg, Jr. represented my father individually, and at times Robert 

D. Belk d/b/a Sumter Mortgage over a period of 40 years in legal matters and business 

transactions. 

3. Mr. Weinberg prepared the Last Will and Testament of my father, Robert 

D. Belk, that was admitted to Probate on May 7,2004. 

4. The Will prepared by Mr. Weinberg was defective and deficient, exposing 

certain beneficiaries of the Estate to significant taxes and disqualification from 

Medicaid benefits. 
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5. In an effort to attempt to rectify the defects and deficiencies in said Will, 

my sister, Defendant Linda B. Harris, my mother, Defendant Ida Mae Belk and I 
. , t . 

sought the counsel of attorneys David C. S.ojourner and Karen Thomas in Columbia, 

South Carolina to represent the Estate. 

6. As a result, a post-mortem plan, was developed by Mr. Sojourner and Ms. 

Thomas in, an attempt to minimize taxes. Under that plan, Mrs. Belk signed a 

Discl~imer and also created two Trusts for the special needs planning of Stakeholders 

Cheryl Hanlon and Robert M. Belk. This plan included a Family Settlement Agreement 

that was executed by my sister, my mother, and myself, and the signing of a 

Memorandum as to Future Transacti()ns. 

7. . After receiving the benefits that were bargained 'for, my sister, Defendant 

Harris, individually being named as Co-Personal Representative, began to renege on 

the Family S,ettlementAgreement and Memorandum, and took our mother to two 

attorneys in her efforts to do so. 

8. My sister then took my mother to Mr. Weinberg who, on the first visit, 

prepared a purported Irrevocable Trust which assisted her in violating the terms of the 

Family Settlement Agreement and' the Memorandum with regard to Future 

Transactions. When I informed Mr. Weinberg of the situation, he told me that since the 

'Trust was not recorded, he could, and would, change it. However, my J sister, 

Defendant Harris had recorded the Trust. 

9. By preparing said Irrevocable Trust and by purportedly making transfers 

into said Trust, Mr. Weinberg has potentially caused significant gift tax issues which 

otherwise would not be involved. 

10. I have 'had numerous conversations with Mr .. Weinberg prior to the 

preparation of my father's Will subsequent to my father's death and after his 
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preparation of an Irrevocable Trust' for my mother and Mr. Weinberg has made 

statements to me that would be relevant to the allegations contained in the Complaint. 

11. I have' previously warned Mr. Weinberg, individually and through my 

counsel, that he should not to become involved in this case because he was a material 

witness (Exhibit 1). However, despite my efforts and the efforts of my attorney, Mr. 

Weinbe,rg has become involved and has filed an Answer and Counterclaim. 

12. Mr. Weinberg also became involved in a complex property negotiation, 

purportedly representing Linda Harris as Co-Personal Representative of said Estate, 

and interfered with the amicable adjustment of that action. 

13. Mr. Weinberg is a material witness to the allegations contained in the 

Complaint, and' has significant deep conflicts of interest which require his removal as 

attorney for any party to this action. 

14. Even though fair warning was given to Mr. Weinberg, he still filed an 

Answer and Counterclaim in connection with this action, and I request attorney's fees 

and costs fo(proceedingon this Motion. 

Notary P lic of South Carolina 
My Commission Expires: <4' VII 

Genee. Belk 
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STATE OF SOUTH ?AROLINAECORDEO ) IN THE COURT OF COMMON PLEAS 
) FOR THE THIRD JUDICIAL CIRCUIT 

COUNTY OF SUMTE~naO~;~p. 24 Mll/:32) 

. JAi1~~~';;'r ';:":Y;~~:.~!_L ) 
Gene C. Belk, IndividuaIlYst~~fi~\:·';~;::'::·/}··d ... ) 
Co-Personal Representative onne'EState ':.'-'. ) 
of Robert D. Belk . ) 

) 
Plaintiff, ) 

. vs. ) 
) 

Linda B. Harrjs, Individually & as Trustee of the) 
Ida Mae K Belk IrrevoCable Trust dated 9/17/07) 
and in all alleged fiduciary capacities, Bibco,lnc.) 
Dewey M. Houser, Carolina Preowned. LLP, & ) 
Michael D. "Mickey" Lyles, Jr. ) 

) 
Defendants. ) 

) 
And Cheryl Ann Hanlon, Patricia B. Schmit, ) 
Robert M. Belk, and Ida Mae Belk, } 

) . 
. Stakeholders } 

) 

Case NO.: 200B-CP-43-00347 

NOTICE OF MOTION AND 
MOTION TO COMPEL 
.COMPlIANCE WITH SUBPOENA 

TO:. M.M. WEINBERG, JR, ATIORNEY FOR DEFENDANT LINDA B. HARRIS IN 
HER CAPACITIES AS CO-PERSONAL REPRESTENATIVE OF THE ESTATE 
OF . ~ ROBER.T D.. BELK AND TRUSTEE. OF THE IDA MAE BELK 
IRREVOCABLE TRUST: 

YOU WILL PLEASE TAKE NOTICE that Plaintiff, by and through the 

undersigned counsel, will move before the Presiding Judge of the Court of Common 

Pleas for the Third Judicial Circuit for Sumter County on the tenth day after service of 

this Notice upon youel 10:00 a.m., or at such time and place as may be established by 

the Court for the issuance of an Order compelling M.M. Weinberg, Jr. to produce 

records pursuant to subpoena dated February 29, 2008 and personally served upon> him 

on February 29,2008. 

The grounds for this Motion are as follows: 
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1. On February 29, 2008 Mr. Weinberg was personally served with a 

subpoena to appear at a deposition on March '26, 2008, and to produce records prior to 

the deposition on March 14,2008 (Exhibit 1 - Subpoena and Affidavit of Service) ... 

2. On March 19th
, five days after the records were due, Plaintiff received Mr. 

Weinberg's untimely Motion to Quash Subpoena dated February 29, 2008 regarding his 

appearance and attendance on the ground that: (1) He is actively engaged as counsel 

for a party that has an extremely large equitabie interest in this matter as well as Linda 
. . 

Belk as Personal Representative of the Estate of Robert D. Belk, (2) the deposition is an 

attempt to preclude him from representation in this matter, and (3) the records 

requested are either protected and privileged, impossible to pull together, he does not 

have them, and/or Plaintiff already had them. 

3. Mr. Weinberg is and has been a material witness in this action, and he 

was made aware of this before he filed the responsive pleading because he was directly 

involVed in transactions that violate a contract among the parties. Mr. Weinberg's 

deposition can't be taken without the production of the records that were subpoenaed. 

4. In order to attempt to "work around" the error made by Mr. Weinberg, the 

Estate gone through substantial expense and, as a result, a Family Settlement 

Agreement and Memorandum with regard to future transactions was entered into. 

5. Subsequent thereto, Mr. Weinberg, who had represented Plaintiff's father 

for years, took on the representation of Plaintiffs mother and sister, and is interfering 

with the performance pursuant to the terms of the Family Settlement Agreement and the 

Memorandum, both of which are contracts. 

r 
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6. Plaintiff requests an Order requiring Mr. Weinberg to immediately produce 

the records pursuant to the terms of the subpo,ena. 

This Motionshcill be based upon the attached affidavit and exhibits, together with 

such other affidavits and exhibits as may be submitted to !he Court at a hearing on this 

Motion. 

Pursuant to Rule 11, SCRep, based upon the nature of this motion, consultation 

with opposing counsel would serve no useful purpose. 

Columbia, South Carolina 
March 21, 2008 

WARNER,PAYNE, & BLAcK, L.L.P . 

. ~ 
Jan ?"Wamer:-­
Matthew E. Steinmetz " 
Post Office Box 2628 (29202) 
1122 Lady Street, Suite 1200 
Columbia, South Carolina 29201 
Telephone:'(803} 799-0554 
Facsimile: (803) 799~2,517 
Attorneys for the Plaintiff 
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STATE OF SOUTH CAROLINA 

COUNTY OF SUMTER 

) IN THE COURT OF COMMON PLEAS 
) FOR THE THIRD JUDICIAL CIRCUIT 

, ) , 

Gene C_ Belk, Individually and as 
Co-Personal Representative of the Estate ' 
of Robert D. Belk 

Plaintiff, 
vs. 

) 
) 
) 
) 
) 
) 
) 
) 

linda B. Harris, Individually & as Trustee of the) 
Ida Mae K Belk Irrevocable Trust dated 9/17/07) 
and in all alleged fiduciary capacities, Bibco,lnc.) 
Dewey M. Houser, Carolina Preowned. LLP, & ) 
Michael D. "Mickey" Lyles, Jr. ' ) 

Defendants. 
) 
) 
) 

And Cheryl Ann Hanlon, Patricia B. Schmrt, ) 
Robert M. Belk, and ,Ida Mae Belk, ) 

Stakeholders 
) 
) 
) 

Case NO.: 200B-CP-43-00347 

AFFIDAVIT OF GENE C. 
BELK IN SUPPORT OF 
MOTION TO COMPEL 

PERSONALLY APPEARED BEFORE ME GENE C. BELK who, being duly 

sworn, says: 

1. I am the Plaintiff in this action and Co-Personal Representative of -my 

father's Estate, Robert E. Belk. 

2. I have previously filed and served a Motion to Disqualify M.M. Weinberg, 

Jr. from participating as counsel in this case due to the fact that he is a material witness, 

has substantial conflicts of interest and, in fact, is attempting to disrupt a plan that was 

put in place based upon his preparation of a faulty Will of my father. 
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3. In order to attempt to 'work around" the error made by Mr. Weinberg, the 

Estate gone through substantial expense and, as a result, a Family Settlement 

Agreement and Memorandum with regard to future transactions was entered into. 

4.· Subsequent thereto, Mr. Weinberg, who had represented my father for 

years, took on the representation of my mother and my sister, and is interfering with the 

performance pursuant to the terms of the Family Settlement ~greement and the 

Memorandum, both of which are contracts. 

5. A production subpoena was served on Mr. Weinberg on February 29, 

2008. 

6. On March 19111
, fIVe days after the records were due, Mr. Weinberg served 

Motion to Quash Subpoena as to his appearance and attendance at his deposition. 

7. Mr. Weinberg is a material witness to the allegations contained in the 

Complaint. His deposition is scheduled for March 26, 2008 and cannot be taken without 

the production of the records thaI were subpoenaed. 

8. I request an Order of the Court enforcing the subpoena. and further 

request an award of attorney's fees and costs for bringing this matter before the Court. 

SWORN to before me thisaJ if 
Gene C. Belk 

d h 2008 
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STATE OF SOUTH CAROUNA 

ISSUED BY THE COMMON PlEAS COURT FOR SUMTER COUNTY 

EIGHT.H JUDICIAL CIRCUIT 

Gene C. Belk, Individually and as 
Co-POl'$onal Representative of the Estate 
of Robert D. BeJk 

Plaintiff, 
V6. 

Unda B. Harrls,lndivldually & 8S Trustee of the 
Ida Mae K Belk Irrevocable Trust dated 9117107 
and in all alleged fiduciary capacities, Blbco,lne. 
Dewey M. Houser, Carolina Preowned. LLP, & 
Michael D. "Mickey" Lyles, Jr., 

Defendants. 

And Cheryl Ann Hanlon, Patricia B. Schmit. 
Robert M. Bent, and Ida Mae Belk, 

Stakeholders. 

TO: M.M.Welnberg, Jr .. 
P.O. Box 1289 
Sumter, South Carolina 29151 

SUBPOENA IN A COMMON PlEAS CASE 

Case NUmber: 2OOS·Cp.43.00347 

Pending In Sumter County 

o YOU ARE COMMANDED to appear In the above named court at the place, date, and time spel:lfled below to testify In the above 
case. 

PlACEOFlE.G1l/IlCffl 

DATE N«> 11ME 

IKI YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of a deposition In the above 
case. 

DAlE ANIIllIIE 

Young Reiter Keffer & Donnald, PA March26,2008 at 9;30 a.m. 
23 W. Calhoun Street 
Sumter, SC 29150 

IXJ YOU ARE COMMANDED to produce and pennit Inspection end copying of the following documents orobJacIs at the place, dale. and 

time specified below (list documen1s or objects): SEE A IT ACHM ENT 

PLACI: 

WARNER, PAYNE, & BLACK, L.L.P. 
P.O. BOX 2628 
COLUMBIA, SOUTH CAROLINA 29202 . 

March 14, 2008 by 5:00 P m 

[J YOU ARE COMMANDED to permit lnspettIon of the following premises at the dab! and time speclfiec;i below. 
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ANtCOHWllZA""""" A rWrrt TO .... ' lUll 18 """""" 
OHe ~ MORe OPPJCI!i:te. DSR:OTOR8,. OR 

) 

DATE 

February 29, 2008 

.SERVED 
PlACE 

Sumter, South carolina 

SER\IED ON (!'flINT NAME) 

seMD BY O'RINTNflME) 

Gary Moore 

PROOF OF SERVICE 

~ AND MILEAGE TENDERED TO WITNESS 

S 0 NO AMOUNT$ ?f).OS 

t.IANNeI 01' SBMCE 

Personal 

lTItE 

DeCLARATION OF SERVER 

I certify that the foregoing Infonnatlon crontained In the Proof of Servlce is true and correct. 

Executed on 
SIGNATURE OF 6ER\IER 

Post Offioe Box 1628 
Columbia, South Carolina 29202 

.~. ." 
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ATTActHMENI 

Please deliver the following records to Warner, Payne & Black, LL.P., P.O. Box 2628, 
Columbia, South Carolina, 29202: 

1. Copies of all documents p,:epared by you, or at your request, since 9/17/07 for Ida Belk, Bibco 
Inc., lada Mae K. Belk Trust, to include, but not be limited to, trusts, business formatloDs, WHls 
or any other tangible documents. 

2. Copies of all records relating to your representation of Robert Balk and Sumter Mortgage 
Company for ten {1 0) years prior to his death. 

3. Copies of all time and billing records from January 1, 2001 through current date with regard to 
representation of Robert D. Belk in connection with, and in preparation of the Will, and all 
other representation of Robert D. Belk, records should include but not be limited to all time and 
billing to justify the bHl of $5600 to Mrs. Belk. . 

4. Copies of all commuilicationsto and from. with David Sojourner ang/or Karen Thomas 
regarding Robert D. Belk. 

5. Copies of all conflicts letters with regard to your representation of Mr. Belk, Mrs. Balk, and Ms. 
Harris. . 
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STATEOFSOUTHCAROLINA ) 
CO{lNTY OF SUMTER ) 

IN THE ~ COURT OF COMMON PLEAS 
FAMILY COURT 

Gene Belk., Individually aDd as 
Co-Personal Representative of the 
Estate of Robert D Belk 

Plaintiff (s) 

vs 

) 
) 
) 
) 
) 
) 
) 
) 

~Ll~·n~da~B~.H~Mn~'~s.~~~~~ ________ ) 
Defendant (s) ) 

Tl-t \ RD JUDICIAL CIRCUIT 

FILE NO. 2008-CP-43-00347 

AFFIDA VIT OF SERVICE 

PERSONALLY APPEARED BEFORE ME, the undersigned deponent, who being duly swom 
says that he served the Not.ite of Motion and Motion to Remove CouOJeJ ofR.ec:ord with 
Supporting Affidavits and Exhibits, Reply t~ Answer aDd Counterclaim, Notice of 

.. Deposition, Subpoena aDd Chedi. for WitneB!i Fee and Mileage 

onro, rD. (, J=v~brg/::rt'J E.$f' ,bydeliveryto' 

(¥ h1 m. U W I a ! b 'j I ::Jt personaIly; 

( ) the ofthe party served, 
and a person of suitable age and discretion then residing at the residence of the party served; 

() ________________ ilie_· ________ ~ ___ oVfur ________________ _ 

and leaving with 41hlm () her one copy of the same.at IOCZ N, mo.Jw ~± 
in S4r0+1?c , .$4 mf-er County, South Carolina, X1/Sf 
on 8.b-LhA ~ '.;)fi ,2008 at .?- ~ <."IS (a,m:-)(p.m.). 

That ~eponent knows the person so served, is not a party of this action, is not less than eighteen 
(18) years of age and has no interest therein or connection therewith. 

S~m to~ASUbscri~ Me, ) 

~~) 
~",s~l 
My Commission Expires:/t ~qr) 
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STATE OF SOUTH CAROLINA 

COUNTY OF SUMTER 

REG~~~COURT OF COMMON PLEAS 
zuoa APR >-~O~V4'81j-1IRD JUDICIAL CIRCUIT 

, } , 

'lAMES t~'t.~4~i!10N 'NO.: 2008-CP-43-0347 
, ') CLERK OF COURT , 

Gene C. Belk, Individually and as SUHTER}COUNTY. S.C. 
Co-Personal Representative <;>f the Estate ) , 
of Robert D. Belk } 

Plaintiff, 
vs. 

) 
} 
) 
) 

LindaB. Harris, Individually & as Trustee of the) 
Ida Mae K Belk Irrevocable Trust dated 9/17/07} 
and in all alleged fiduci~uy capacities, Bibco,lnc.} 
Dewey M. Houser, Carolina Preowned. LLP, & ) 
Michael D. "Mickey" Lyles, Jr. and M.M. ) 
Weinberg, Jr.' ) 

Defendants. 
) 
) 
} 

And Cheryl Ann Hanlon, Patricia B. Schmit, } 
Robert M. Belk, and Ida Mae Belk ) 

Stakeholders 
) 
) 

---------------------------) 

AMENDED 
COMPLAINT 

Plaintiff, by way of Amended Complaint as a matter of right, alleges: 

PARTIES AND JURISDICTION 

1. Plaintiff and Defendants are residents Sumter County, South Carolina; the 

acts alleged herein occurred !n Sumter County, South Carolina; this Court has 

jurisdiction over the parties and the subject matter; and venue is appropriate in this 

Court. The Stakeholders are the beneficiaries of the Estate of Robert D. Belk whose 

rightful interests in said estate and other assets have been adversely affected by the 

acts of Defendants as alleged herein. The issues herein are, for the most part, 

equitable in nature. 
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2 Defendant Harris is the sister of Plaintiff, the daughter of Stakeholder Ida 

Mae Belk,' and a fiduciary who has continuously and repetitively breached her duties as 

set forth herein; Bibco, Inc. is an entity owned by Ida Mae Belk, but is being wrongfully 

controlled by Defendant Harris to benefit herself, her family members, and love 

interests; Defendant Houser is Defendant Harris' love interest whom she has placed in 

positions of trust to assist her in the wrongful acts complained of herein; Carolina 
. . 

Preowned, LLP,is a South Carolina limited liability partnership that owes the Estate of 

Robert D. Belk Two Hundred Thousand Dollars ($200,000.00) plus interest and has 

been used for self-serving reasons to benefit' Defendant Harris, Defendant Lyles, and 

Defendant Houser at the expense of the Estate and other entities; and Defendant Lyles 

is the son of Defendant Harris and is the managing partner of Carolina Preowned, LLP 

who has engaged in self-serving acts that have benefitted him, Defendant Harris, and 

Defendant Howser and have been detrimental to the Estate; Defendant Weinberg is a 

practicing attorney who represented Plaintiffs deceased formany years and who now 

takes positions adverse to the intent of Plaintiffs deceased, has taken on representation 

of indMduals having interests adverse to the Estate, and. has interfered with contracts 

that have been executed and performed to the detriment of Plaintiff and said Estate. 

FACTUAL ALLEGATIONS 

3. Robert D. Belk died on April 5, 2004.' His Estate is being probated in the 

Probate Court for Sumter. Plaintiff and Defendant Linda B. Harris are acting as Co-

Personal Representatives of said Estate. 

4. Simultaneously with the commencement to this action, Plaintiff has filed 

an action in the Sumter County Probate Court seeking the removal of Linda B. Harris as 
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Co-Personal Representative and, when removed, Plaintiff will seek consolidation of 

these actions as they are based upon the. same factual allegations. 

5. When Robert D. Belk was diagnosed with a life threatening condition in 

the year 2000, he was marri~d to Stakeholder Ida Mae Belk. Mr. Belk and Mrs. Belk 

had five (5) children, Plaintiff, Defendant Harris, and Stakeholders Cheryl Ann Hanlon, 

Robert M. Belk, and Patricia B. Schmit. They had a number of grandchildren, some of 

whom are minors. 

6. Knowing that his father was diagnosed with a life-threatening condition, 

.and being aware that his father's estate was substantiC!1 and complicated, and knowing 

that his mother, Ida Mae Belk, was neither involved in the day-to-dayoperations of his 

father's various businesses nor possessed of the business acumen to handle the same, 

Plaintiff secured an appointment for his father, mother, and sister, Defendant Harris, 

with David C. Sojourner, Jr. an estate-planning specialist in Columbia, South Carolina. 

7. After meeting with Mr. and Mrs. Belk, Plaintiff, and Defendant Harris, Mr. 

Sojoumer wrot~ to Mr. and Mrs. Belk on June 20,' 2000 setting fort~ a detailed plan by 

which Mr. and Mrs. Belk could avoid estate taxes :based upon Mr. Belk's assets. Copies 

of this letter were sent to Plaintiff and Defendant Harris with their parents'pennission. 

8. During his lifetime, Mr. Belk handled all aspects of the family finances, 

including buying and selling real estate and other properties in his own name, in the 

name of Sumter Mortgage Company, (all unincorporated entity), and otherwise.: At his 

death, he owned substantial assets and was the payee on a number of promissory 

notes and contracts of sale in' various capacities which continue to bring ongoing 

monthly income. Among other entities, ?ed in the name of his wife Bibco, 
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Inc. (Bob Ida Belk Company) for her protection. Mrs. Belk, who will be 80 years of age 

in May 2008, was not knowledgeable about her husband's business dealings and 

because of that and her vulnerability, Mr. Sojourner's plan dealt not only with estate 

taxes, but also with ways in which Mrs. Belk would be. protected; and, at the second 

death, the children would benefit as Mr. and Mrs. Belk intended, with special attention to 

issues affecting Stakeholders Hanlon and Robert M. Belk. At all times herein alleged 

during his life, Mr. Belk was represented by Defendant Weinberg in business 

transactions involving him individually and in all business capacities. 

9. During his life, Robert D. Belk arid Plaintiff'were involved in several 

business relationships. 

10. At the time of his· death, in addition to being the .payee on valuable 

installment sale contracts and notes, Robert D. Belk owned real estate and subdivisions 

in his name, in the name of Sumter Mortgage Company, and otherwise, the vast 

majority of which were handled by Defendant Weinberg. 

11. For reasons presently unknown to Plaintiff, Robert D. Belk executed a Will 

on the 5th day of Marc;h 2004, only a month before his death,which was not prepared by 

Mr. Sojourner, but by Defendant Weinberg who had been told about Mr. Sojourner's 

recommendations. 

12. Unknown to Plaintiff at that time, the executed Will does not contain 

appropriate tax planning language and did not follow the plan suggested by Mr. 

Sojourner nearly four years earlier. Due to errors and omissions contained in said Will, 

including 'failure to include proper generation skipping and special needs language, 

without substantial and expensive post-mortem planning and assistance from lawyers 

~ 

160 



f: 
1, 
" 

.~ .. 

f~ 

L 

r ' 

j 

~ 
! 
j :. 

special!zing in the ,field of taxes and estate pl~nning, Mr. Belk's estate would have been 

a fiasco and would have cost thE) beneficiaries of the Estates of Mr. and Mrs. Belk. 

significant estate taxes. The cost of post-mortem representation was significantly 

greater than would have bee.n spent had the Will been prepared correctly in the first 

place, 

13. Pursuant to the terms of said Will, Robert D. Belk, who died on April 5, 

2094, named Carlton R. Davidson as Personal Representative and appointed Plaintiff 

alone to act/solely as successor or alternate Personal Representative. The Will named 

Plaintiff and Defendant Harris as Co-Trustees of all Trusts created there .under for Mrs. 

Belk, Cheryl Ann Hanlon, and Robert M. B~lk. On May 4, 2004, Carlton R. Davidson 

renounced his right to serve as Personal Representative. Even though Plaintiff was 

under no obligation to do so, in an effort to preserve family unity, he allowed the 

nomination of his. sister, Defendant Harris, to serve with hirn as Co-Personal 

Representative. . 

14. . Thereafter, on May 7. 2004, Plaintiff and Defendant Harris petitioned for 

probate of the Will and appointf!1ent as co-personal representatives, and the Probate 

Court for Sumter County approved the same. 

15. Upon reviewing Mr. E3elk's Will and determining. that the same was 

deficient"and contrary to appropriate estate planning, Mrs. Belk, Plaintiff and Defendant 

Harris again communicated ,with the firm of David C. Sojourner to handle the post-

mortem planning and probate in December 2004 .. 

16. As a result of that communication, the firm of Ellis & Lawhorne (David 

Sojourner and Karen Thomas) determined that in order to attempt to avoid estate taxes 

r 
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at the second death, had Sumter Mortgage Company had been a joint venture with Ida 

Mae Belk, there would be favorable taxation treatment. They also saw the need to 

engage in appropriate special needs planning for Stakeholders Hanlon and Robert M. 

Belk, to protect Mrs. Belk, and to simplify accounting, Therefore, a comprehensive post­

mortem plan was created and agreed to by Mrs. Belk, Plaintiff, and Defendant Harris 

whereby 1) maximum annual exclusion gifts would be made annually by Ida Mae Belk 

as set forth within the written documents; 2) the gifts to Cheryl Ann Hanlon and Robert 

M. Belk would be paid to appropriate Trusts that were created for them; and 3) Ida Mae 

Belk would disclaim,· re.nounce, reje~t, and refuse to accept certain interests in 

disclaimed property improperly left to her under the Will of Robert D. Belk. Mrs. Belk 

signed the disclaimer 6n December 29, 2004 as part of this coordinated post mortem 

estate and future· transaction plan that was agreed to by Plaintiff, Mrs. Belk, and 

Defendant Harris. As part and parcel of this agreement and plan, Plaintiff and 

Defendant would be co-trustees and joint managers of not only assets of the estate, but 

also of Bibco and other assets held by Mrs. Belk, including the ability to create such 

family business entities as were appropriate prior to· funding the new trusts. In 

consideration of the Estate agreeing that Mrs. Belk and Mr. Belk were involved in a 

Sumter Mortgage CompahY joint venture and transferring a one-half interest to her and 

for other valuable consideration, the family settlement agreement referred to herein was 

entered by Plaintiff, Mrs. Belk, and Defendant Harris. 

17. On the sarne day, as part and parcel of sai.d plan, Ida Mae Belk as Grantor 

created Trusts for Robert M. Belk and ~heryl Ann Hanlon with Plaintiff and Defendant 
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Harris as co-Trustees. Mrs. Belk was billed by Mr. Sojourner to create thes~ trusts and 

for advice regarding gifting. 

18. On May 24, 2005, Karen H. Thomas, acting as attorney for the co-

personal representatives of Estate, wrote Plaintiff and Defendant Harri~ setting forth all 
." , 

the estate tax issues and confirming the plan in connection therewith th~t began on 

December 29, 2004 when Mrs. Belk disclaimed certain interests in said E:state for tax 

purposes. 

19. Thereafter, as part and parcel of the plan and agreement among Mrs. 

Belk, Plaintiff, and Defendant Harris, a Family Settlement Agreement was executed by 

Plaintiff, Defendant Harris, Mrs. Belk and other interested persons on Jl!ne 28, 2005 
, . 

and filed in the office of the Judge of. Probate for Sumter County on the 30th day of June 

2005. 

20. On June. 30, 2005, Plaintiff, Defendant I-iarris, and Defendant Ida Mae 

Belk, individually and d/b/a Sumter Mortgage Company and Sumter Finance Company, 

also signed a Memorandum of Understanding Concerning Future Transacti~ns 

which confirmed, in writing, the manner in which all future transactions with regard to 

both the Estate and Mrs. Belk would be handled in order to carry .out the testamenta.ry 

intent of Robert D. Belk, to protect Mrs. Belk, and to place Plaintiff and Defendant Harris 

in fiduciary positions in charge of both said Estate and the ongoing business dealings of 

Mrs. Belk who, as aforesaid, was not involved in the business throughout the marriage. 

Had not this agreement been reached that Mrs. Belks's assets would be jointly 

managed by Plaintiff and Defendant in the same manner as was intended by Mr. Bel.k, 
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there wduld have no compromise or agreement, and a different tact would have been 

taken in filing the Form 706. 

21. - Pursuant to the plan arid agreement that had been implemented and 

partially performed, Mrs. Belk·was required to assign her fifty percent (50%) interest in 

Sumter'Mortgage Company (including Sumter Mortgage Finance) and all other assets 

to Plaintiff and Defendant Harris as co-Trustees of a Trust to be created for Mrs. Belk's 

benefit during her lifetime. This Trust was to contain substantially the same provisions 

as Trust C under Mr. Belk's Will to benefit Mrs. Belk during her life, but would include 

correct and appropriate language relating to tax and Medi~id issues that was wrong in 

Mr. Belk's testamentary trust. At Mrs. Belk's death, the corpus and remaining income 

would be distributed in five (5) equal shares to and for the benefit of the five Belk 

children, just as had been'set forth in Mr. Belk's Will. In addition" Mrs. Belk's Trust 

would also provide for her'to withdraw five percent (5%) of the principle each year in 

order to for the purpose make gifts in equal shares among family members. This Trust 

was to own Mrs. Belk's .interest in the uninCorporated Sumter Mortgage Company and 

other assets that would be transferred to one or more family business entities to be 

owned by this new trust. 

22. Pursuant to this Agreement, Mrs. Belk would also sign paper work 

allowing Plaintiff and Defendant Harris to transfer the assets of Sumter Mortgage 

Company to this new trust. It was the intention of Mrs. Belk, Plaintiff, and Defendant 

Harris that this trust and the various family business entities would be COmpleted within 

sixty (60) days. On the same day, Mrs. Belk signed a Durable Power of Attorney 

appointing Plaintiff and Defendant Harris as Co-Attomeys-in-Fact on June 30, 2005. 
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23. On June 30, 2005, a Trust Severance Agreement was signed by Gene C. 

Belk and Linda B. Harris as Co-Personal. Representatives and notice thereof was 

submitted to' the appropriate officials in order to correct the faulty drafting of Mr. Belk's 

Will of March 5, 2004. 

24. - In addition, Karen Thomas drafted a revocable living trust for Mrs. Belk for 

review by Mrs. Belk's attorney and sought input from Plaintiff and Defendant Harris 

regarding the establishment of entities to own the family business and the funding of the 

trusts created underthe plan referred to hereinabove on July 20,2005. 

25. Defendant Harris took her mother, Mrs. Belk, to William B. (Bert) Brannon 

(whom Defendant Harris had initially identified as her attorney) to review the trust 

drafted by Karen Thomas on behalf of Mrs. Belk. Mr. Brannon made 'modifications 

consistent with the family agreement, reprepared Mrs. Belk's trust with Plaintiff and 

Defendant Harris as co-trustees, and prepared a will for Mrs.Belk. Upon- infonnation 

and belief, Mrs. Belk never signed this Trust 

26. Pursuant to the family Agreement, Mrs. Belk made gifts during the years 

2004, 2005, and 2006. Pursuant to communications from Karen Thomas dated 

November 17, 2005, continuing efforts \;'Vere made to work toward completing the 

documents called for under the Family Settlement Agreement and Memorandum 

Concerning Future Acts. Upon information and belief, Defendant Weinberg knew about 

all of the foregoing and communicated with all parties to this action. _ 

27. As a result of the family agreement that had been partially performed, on 

February 28, 2006, a dosing letter from the Intemal Revenue Service was received. 

Without perfonning under the agreements reached by Plaintiff,Defendant Harris, and 
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Mrs. Belk as set forth within the relevant documents,there would have been significant 

estate taxes at the second death and Mr. Belk's intent would not have been carried out. 

28. Beginning after receipt of the closing letter, Defendant Harris then began a 

course of conduct designed to renege upon the partially performed family agreement 

. among Mrs. Belk, Plaintiff, and herself. In addition to taking control of Mrs. Belk, without 

the knowledge of Plaintiff, Defendant Harris who is sleeping with Defendant Houser, 

placed Houser in fiduciary positions with Sumter Mortgage Company and Bibco to act 

as the agent for these entities when he did not have the authority to do so. She allowed 

Houser to sign documents on behalf of Estate and Bibco property as if he had a real 

estate license and as fiduciary when he was neither. In these regards, Defendant 

Houser has been allowed to sign legal transfer documents as an agent of Sumter 

Mortgage Company (an estate asset) and for Bibco on real estate and mobile home 

tra~sactions, including conditional installment sales contracts, which were recorded in 

the Office of the Register of Deeds for Sumter County in June 2006. 

29. At the same time, in an effort to sidetrack Plaintiff, Defendant Harris wrote 

Plaintiff on June 26, 2006 about completing the Family, Settlement Agreement, Trust, 

and Mrs. Belk's Will to follow the terms of Robert D. Belk's Will. 

30. At the same time, without the knowledge or consent of Plaintiff, Defenqant 

Harris continued to allow Defendant Houser - who was· being paid cash without 

withholding by Sumter Mortgage and was being paid commissions for real estate sales 

even though he was not a realtor - to sign bills of sale on behalf of Sumter Mortgage 

Company, an Estate asset. 
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31. In 2006, Defendant HC3rris came to Plaintiff seeking for him to agree for the 

. Estate (Sumter Mortgage Company) to· Idan Two Hundred Thousand Dollars 

($200,000.00) for her son, Michael D. (Mickey) Lyles, to allow him to start up Carolina 

Preowned, LLC, in order to sell used cars. The LLC, owned in four equal shares by 

Defendant Lyles, Defendant Houser, Defendant Harris, and Plaintiff, has used all of the· 

capital to pay Defendant Lyles' salary and to give Defendant Houser the use of an 

expensive automobile,but the loan to the Estate has not been repaid. This is another 

example of the self-serving fashion in which Defendant Harris has bestowed self-

serving benefits on Defendants Lyles and Houser which should be disgorged and 

returned to the Estate. 

32. Then, in late 2006, without the knowledge of Plaintiff, Defendant Harris 

took her mother. Mrs .. Belk to yet another attomey, John Chase. of Florence, South 

Carolina, as part of Defendant Harris' continuing efforts to undermine and renege on the. 

Family Settlement and other Agreements referred to herein. Mr. Chase prepared a 

revocable trust and a family LLC that was filed with the Secretary of State. He 

purportedly acted for Mrs. Belk, but Plaintiff is informed and believes that he, in fact, 

acted on Defendant Harris' instructions when he prepared and served a Rule to Show' 

Cause in April 2007 seeking to distribute all assets from Mr. Belk's· Estate and 

attempting to close that estate. During this same time, upon information and belief, 

Defendant Harris tried to have Mr. Chase prepare unilateral documents to be signed by 

Mrs. Belk that were inconsistent with the partially performed family agreement referred . 

to above. These baseless actions required the expenditure of additional estate funds 

that otherwise could have been saved. In fact, shortly after Mr. Chase met with Karen 
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Thomas and reported that progress had been made toward resolution, Defendant Harris 

terminated Mr. Chase and took her mother, Mrs. Belk, to Defendant Weinberg in an 

attempt to renege on the family agreement and place herself in control of her mother's 

assets. 

33. John Chase and his firm submitted a bill dated September 7, 2007 for 

"estate planning" which reflects substantive communications with Defendant Harris 

rather than Ida Mae Belk, with regard to preparation of documents for the purpose of 

undermining and reneging on the Agreement with the assistance of Defendant Houser 

and others to renege on the family agreement. 

34. During this entire period of time, Defendant Harris has exercised dominion 

and control over her vulnerable mother who did not understand what she was signing 

and Linda Harris was a fiduciary for her and continued to act in a self-serving fashion. 

35. Defendant Harris refused to pay the bills due to Ms. Thomas, attorneys for 

the estate, which were paid personally by Plaintiff, but caused checks to be issued that 

benefItted her son and boyfriend. She continued to exercise dominion and control over 

her vulnerable mother to take actions contrary to the terms of the Settlement Agreement 

which Plaintiff herein seeks to enforce with the advice to both of them by Defendant 

Weinberg who represented them both in matters adverse to Estate interests and 

contractual rights in place. Upon informatiori and belief, Defendant Weinberg also 

represents Defendant Houser. 

36. During the same period of time, without Plaintiffs knowledge or consent, 

at Defendant Harris' direction, Defendant Houser continued to' act as an agent for 
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Sumter Mortgage Company and BIBCO, executing bills of sales and other documents 

and holding himself out as a realtor when he was not one. 

37. Even though Bibco had been reorganized, and even though Defendant 

Harris had involved the Esta!e in financing her son's automobile's business under the 

name Carolina Preowned, Defendant Harris terminated Plaintiff's compensation that 

was paid to him previously. Therefore, even though Plaintiffis a vice president of Bibco. 

Defendant Harris has withheld all. Bibco financial records from him since December 

2007 because she is making inappropriate payments therefrom that· are violative of 

Bibco's minutes and the family agreement referred to~erein. 

38. When Defendant could not get John Chase to perform. the acts she 

wanted performed for her mother so she could unilaterally control the assets, including 

preparation of an Irrevocable Trust, on or about September 17, 2007. Defendant Harris 

then. took. her mother back to Defendant Weinberg, the same attorney who had 

prepared the defective Robert D. Belk Will. Without anyinyestigation and without 

review of the Jfamily agreements that had been partially performed or by ignoring the 

same, Defendant Weinberg prepared an Irrevocable Trust for Mrs. Belk naming 

Defendant Harris as sale Trustee that was signed by Mrs. Belk on September 17, 2007, 

the same day ,Defendant Weinberg called the probate court to announce that Mr. Chase 

had been fired ~~d h~ represented Mrs. Belk. This irrevocable trust was recorded in the 

Office of the Register of Deeds for Sumter County on October 30, 2007. By its terms, 

Mrs. Belk transferred Bibco Corporation and .an undivided interest in Sumter Mortgage 

to Def~ndant Harris as sole truste~ contrary to the Agreement of Mrs. Belk, Plaintiff, and 

Defendant Harris that had been partially performed. Upon information and belief, this 
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Trust should pe set aside. While Defendant W~inberg told Plaintiff that he could vacate 

and set aside said trust, it is Plaintiffs information and belief that a court order will be 

required to do so. 

39. . Defendant Weinberg also prepared a Will for Mrs. 'Belk on the 16th day of 

October 2007 naming Defendant Harris as the sole fiduciary, again being contrary to the 

terms of the Agreements, which Agreements were well know to Defendant Weinberg 

who also took marching orders from Defendant Harris and Defendant Houser. 

40. Upon information and belief, said trust could well have caused substantial 

gift taxes that were unintended under the terms of the family agreement and other 

contract entered into .. 

41. Defendant Harris has given instructions to the Sumter ~ortgage Company 

bookkeeper, Linda Garrett, to . deposit one-half (1/2) of all Sumter Mortgage gross 

receipts into a new entity created by Defendant Harris for Mrs. Belk -- IMBelk Company 

- not taking into consideration the expenses of Sumter Mortgage Company which were 
. . L . 

to be paid first and detriment the estate. Upon information and belief, Defendant 

Weinberg has 'been instrumental in establishing entities and drafting documents in 

violation of the agreements set forth herein. 

42. After her son, Mitch Harris; lost his job and became involved in a divorce, 

.. in order to help him financially, Defendant Harris tried to get him on as an employee of 

Carolina Preowned; however, because this partnership did not have any money, 

Defendant Harris caused Sumter Mortgage payroll cbecks. to be issued to her son, 

Mitch Harris, who was not authorized to do anything for Sumter Mortgage, which 

Plaintiff refused to sign.- These self-serving aild fraudulent acts are not only contrary to 
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the family agreem~nt, but also show the devious actions of Defendant Harris and efforts 

to avoid performance under the Family Settlement Agreemel1t. 

43. Recent checks to Defendant Houser authorized, by Defendant Harris are 

also fraudulent. 

44. Defendant Weinberg and Plaintiff have had several communications since 

Defendant Weinberg assisted Defendant Harris in reneging on the family agreement, 

copies of these communications being attached to the initial complaint as Exhibit 14. , 

45. All Defendants, and others not yet named, have conspired with Defendant 

Harris to disrupt the agreed estate' plan which is the basis of this action. Defendant 

Harris has also reneged on authorizations to settle an estate controversy, regarding 

Williamsburg Subdivision which have also caused undue expense and risk to the estate. 

She has also sought to have the books of Sumter Mortgage and Bibco given to one, 

Roger Long, when the:books and records have been, handled appropriately for years by 

Wilson M. MacEwen, still another effort to disrupt the administration of the estate and 
". .., 

cause duplication of efforts and confusion. Upon inform9tion and belief, Defendant 

Weinberg has inserted himself In this situation and has interfered with the completion of 

the settlement that was being handled by another law firm representing said Estate. 

46. Based upon a February 2, 2008 conversation with Mrs. Belk, Plaintiff 

determined that a) she was unaware' where the 2007 gifts for Stakeholders Hanlon and 

Belk were deposited as that was handled by Defendant Harris; b) Defendant Harris had ' 

met with Defendant Weinberg on numerous occasions ,,:,ithout her being present; c) she 

did not know what's been done because she did not do it; d) Defeildant Harris had 

repeatedly told her things about Plaintiff that had caused her concern' but after talking 
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with Plaintiff, she had a clearer picture. Upon information and belief, Mrs. Belk has or 

intends to instruct Defendant Weinberg to prepare documents making Plaintiff and 

Defendant Harris joint managers of all assets, but Defendant Harris and those assisting 

her will not heed to Mrs. Belk's 'requests. 

47. Upon information and belief, the annual gifts that were to be made have 

not been deposited into the appropriate trust accounts as, upon information and belief, 

Defendant Harris had Mrs. Belk mother sign new trust accounts that were prepared for 

Mrs. Belk that are contrary to the family agre"ements . 

. 48. Defendant Harris has told Mrs. Belk untruths about Plaintiff in her efforts to 

not comply with the family agreement, and has taken over her mother's legal 

representation for her own self-serving purposes. 

FOR A FIRST CAUSE OF ACTION 
(FRAUD AND FRAUDULENT INDUCEMENT) 

AS TO DEFENDANT HARRIS 

49. Plaintiff incorporates herein by reference the forgoing paragraphs as if the 

same were set-forth herein verbatim. 

50. Defendant Harris made numerous representations of fact to Plaintiff, 

individually and as co-personal representative of the Estate of Robert D. Belk, as a 

Trustee, and as a fiduciary to Plaintiff, including: 

A. That she would honor the terms of the June 28, 2005 Family Settlement 
Agreement and the June 30, 2005 Memorandum of Understanding 
Conceming Future Transactions; 

B. That she would honor the terms of the June 30, 2005 Trust Severance 
Agreement; 

C. That on June 26, 2006, she was attempting to complete the trust 
documents as required by the Family Settlement Agreement and the 
Memorandum of Understanding; 

172 



,x:' 
~ -, 

,;" 
~ \ , . '. 

i '. 

D. 

E. 

That securing:a loan from Sumt~r Mortgage COTTlpany in the amount of 
$200,000.00 as startup capital from Carolina Preowned, LLC would be 
repaid to the estate, andthatsh~w9uld not;engage in actions that 
benefitted herself," her children, and those with whom she was engaged in 
a romantic relationship to the detriment of the estate, and beneficiaries 
thereof; 

That, by agreeing to the terms of the June 28, 2005 Family Settlement 
Agreement and the June 30, 2005 Memorandum of Understanding 
Concerning Future TransactiOns, Defendant Harris promised that she 
would assure that all trust and other necessary documents would be 
prepared in accordance with the terms of those agreements, that she and 
Plaintiff would jointly manage and control all assets of the Estate and of 
Mrs. Belk as Trustees in accordance therewith, and that she would not 
take Mrs. Belk to attorneys chosen by her to execute documents that 
would override said agreements, benefit herself, or renege on said 
agreements. 

51. The forgoing representations were false and are material to not orily the 

Plaintiff and Plaintiff Estate,and violate the June 28, 2005 Family Settlement 

Agreement and the June 30, 2005 Memorandum of Understanding Concerning Future 

Transactions. 

52. DefendaniHarrisknew that the forgoing representations were false, or 

showed a reckless disregard for the falsity of the forgoing, and intended that the 

representations be acted upon by Plaintiff. 

53. Plaintiff was ignorant of the fa!sity of the forgoing representations, relied 

upon the forgoing representations, and had a right to rely upon 'the forgoing 

representations. 

54. Based upon the forgoing, Plaintiff and the Estate have suffered 

consequential and proximate injury, and this Court should award relief,designed to 

make Plaintiff and said Estate whole, together with such other equitable. relief as the 

Court deems just and proper. 
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FOR A SECOND CAUSE OF ACTION' 
(FRAUDULENT MISREPRESENTATION) 

As TO DEFENDANT HARRIS 

55. . Plaintiff incorporates herein' by reference the forgoing paragraphs as if the 

same were set-forth herein verbatim. 

56. Plaintiff specifically incorporates herein the allegations set forth in 

paragraphs 51 A through E as if the same are set ~orth herein verbatim. 

57. Defendant Harris had an ulterior and pecuniary interest in making the 

forgoing misrepresentations. and she owed Plaintiff and the Estate a dutyof care to 

assure that sh·e communicated truthful information. Defendant Harris breached this 

duty by f~iling to be honest and truthful. 

58. Plaintiff and the Estate justifiably relied: upon the representations of 

Defendant Harris. and as a result. Plaintiff and the estate suffered a pecuniary losses 

and injuries as the prQximate result of the false representations of Defendant Harris. 

59. . 8asedupon the forgoing this Court should award relief to make Plaintiff 

and said Estate whole. together with such other equitable relief as the Court deems just 

and proper. 

FOR A THIRD CAUSE OF ACTION 
(BREACH OF FIDUCIARY DUTY) 

AS TO DEFENDANT HARRIS 

60. Plaintiff incorporates herein by reference the forgoing paragraphs as if the 

same wereseHorth verbatim. 

61. • Defendant Harris. as co-personal representative of the Estate of Robert D. 

Belk. owed a fiduciary duty to Plaintiff both as co-personal representative and as a 

beneficiary of the estate. as well as a fiduciary to all beneficiaries of the estate. not to 
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mention as a fiduciary to Plaintiff as his sister. Her responsibilities are defined by 

statute and case law. 

62. As set forth herein above, Harris breached these fiduciary duties and, as a 

result, PI~intiff, the Estate, and the beneficiaries have suffered both injuries. 

63. Defendant Harris has also allowed Defendant Houser, Defendant Carolina 

Pre-Owned, and Defendant Lyles to become unjustly enriched to the detriment of the 

Estate of Robert D Belk, its beneficiaries, and Plaintiff. 

64. Based upon the forgoing, this Court should award such legal and 

equitable relief as the court deems just and proper based upon the evidence. 

FOR A FOURTH CAUSE OF ACITON .... 
(SETTING ASIDE INFLUENCED TRANSACTIONS) 

AS TO DEFENDANT HARRIS, DEFENDANT WEINBERG, AND MRS. BELK AS AN 
INTERESTED-PARTY 

65. Plaintiff incorporates herein by reference the forgoing paragraphs as if the 

same were set-forth verbatim. 

66. The "irrevocable" trust dated September 17,2007 was the product of 

undue influence upon Mrs. Belk by Defendant Harris and was prepared by Defendant 

Weinberg who prepared all other documents executed by Mrs. Belk and assisted in the 

formation entities that have been formed by or on behalf of Mrs. Belk that are contrary 

to the terms of the June 28, 2005 Family Settlement Agreement and the June 30, 2005 

Memorandum of Understanding Concerning Future Transactions. 

67. Based upon the forgoing, the irrevocable trust dated September 17: 2007, 

all other documents executed by Mrs. Belk, and all ent~ies formed by Mrs. Belk that 

violate the above agreements should be set aside as influenced transactions, and this 
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Court should award such other legal and equitable relief as the Court deems just and 

proper. 

FOR A FIFTH CAUSE OF ACTION 
SPECIFIC PERFORMANCE AND 

ENFORCEMENT OFTHE FAMILY SETTLEMENT AGREEMENT AND 
THE MEMORANDUM OF UNDERSTANDING . 

(AS TO DEFENDANT HARRIS AND MRS. BELK AS PARTY IN.INTEREST) 

68. Plaintiff incorporates herein by reference the forgoing paragraphs as if the 

same were set-forth verbatim . 

. 69. Pursuant to the terms of the Family Settlement Agreement and 

Memorandum of UnderStanding referred to above: 1) maximum annual exclusion gifts 

would be made annually by Ida MaeBelk as setforth within the written documents; 2) 

the gifts to Cheryl Ann Hanlon and. Robert M. Belk would be paid to appropriate Trusts 

that were created for them; and 3) Ida Mae Belk would disclaim~ renounce, reject, and 

refuse to accept certain interests in disclaimed property improperly left to her under the 

Last Will and Testament of Robert D.8elk; 4) Plaintiff and Defendant Harris would be 

co-trustees and joint managers of not only assets of the estate, but also of Bibco and 

other assets held by Mrs. Belk, inclu,ding the ability to create such family business 

entities as were appropriate prior to funding the new trusts. 

70. There has been part performance of the Family Settlement Agreement 

and of the Memorandum of Understanding by Plaintiff and the Estate, and valuable 

consideration has been given by the Plaintiff and the Estate, and, after securing the 

benefrts thereof, Defendant Harris has reneged on all other provisions thereof for her' 

benefrt and the benefrt of others who are not beneficiaries of said estate to the detriment 

of the Estate, its beneficiaries, and Plaintiff. 
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71. Based upon the forgoing, this Court should enforce the Family Settlement 
. . . . 

Agreement and the Memorandum of Understa.~ding, vacat~ any a~d ali transactions to 

the contrary, and should award such other legal and equitable relief as the Court deems 

just and proper. 
. '.' 

FOR A SIXTH CAUSE OF ACTION 
UNJUST ENRICHMENT AND ACCOUNTING 

(AS TO DEFENDANTS HARRIS,BIBCO, HOUSER, LYLES, AND 
CAROLINA PREOWNED, LLC) . 

72. Plaintiff incorporates herein by reference the forgoing paragraphs as if the 

same were set-forth verbatim. 

73. Defendants Harris, Bibco, Houser, Lyles, and Carolina Preowned have 

been unjustly enriched at the expense of the Estate based upon Defendant Har.ris 

actions including taking estate assets and having them deposited into Bibcoand other 

accounts without taking··into consideration expenses in connection therewith; Houser's 

use of vehicles and· receiving insurance and gasoline; Houser receiving cash without. 

withholding; Houser receiving commissions on sales when he is not a realtor and not 

allqwed to act; Lyles drawing salaries and benefits using estate funds that have not 

been repaid; Carolina,Preowned not repaying obligations due to the Estate and using 

said funds to benefrt Lyles and Houser; and other acts as will be shown by the 

evidence. 

74. The forgoing has all been to the detriment of the Plaintiff, the Estate, and 

the intended beneficiaries of the Robert. D. Belk estate, all of which violates the family 

agreements referred to hereinabove. Plaintiff and the Estate are entitled to a full 

accounting from all Defendants and then disgorgement of ill-gotten gains. 
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75. Based upon the forgoing, this Court should find that these Defendants 

have been unjustly enriched, should order that the funds and benefits received by these 

Defendants be disgorged and repaid to the estate, plus interest, and award such other 

legal and equitable relief as the Court deems just and proper. 

FOR A SEVENTH CAUSE OF ACTION 
INTERFERENCE WITH CONTRACTS AND CONSPIRACY 

(AS TO DEFENDANTS HARRIS, WEiNBERG, LYLES, AND HOUSER 

76. Plaintiff incorporates herein by reference the forgoing paragraphs as if the 

same were set-forth verbatim. 

77. As set forth herein above, Defendants Harris, Lyles, Houser, and' 

Weinberg have conspired to do harm to the estate of Robert D. Belk, to subvert the 

Family Settlement Agreement, and to avoid said family settlement agreement which 

should be enforced by this Court. Defendant Houser has interfered with the family 

agreement by communicating with counsel retained by DefendantHarris for Mrs.-Belk. 

78. As set forth herein above, Defendants conspired together for the purpose 

of injuring Plaintiff. 

79. As a result, the Plaintiff has suffered special damages, both present and 

expected, and this Court should award such legal and equitable relief as it deems just 

and proper. 

FOR AN EIGHT CAUSE OF ACTION 
EaUIT ABLE ESTOPPEL 

{AS TO DEFENDANT HARRIS} 

. SO. Plaintiff incorporates herein by reference the forgoing paragraphs as if the 

same were set-forth herein verbatim. 
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81. Defendant Harris, individually and in all c;apacities, is equitably estopped 

from taking any positioninconsistentwith theterms of the June.28, 2005 Family 

SeWement Agreement and the June 30, 2005 Memorandum of Understanding 

Concerning Future TransactiQns that was signed by her, Plaintiff,. and Mrs. Belk. 

82. Plaintiff and the Estate of Robert D. Belk relied upon .the representations 

of Defendant Harris to their detriment, have changed their positions as a result of said 

representations, have preformed based upon said agreement to their detriment. and 

had no knowledge that Defendant Harris would, after receipt of said benefits, act 

contrary to the terms of the agreements and cause Mrs. Belk to do so. 

83. Based upon the forgoing, Defendant Harris is equitably estopped from 

taking any position contrary to the positions she took in the June 28, 2005 Family 

Settlement Agreement and the June 30, 2005 Memora.ndum of Unperstanding 

Concerning Future Transactions as Plaintiff and said Estate have changed their 

positions significantly in reliance thereon .. 

. FOR AN NINTH CAUSE OF ACTION 
COLLECTION OF NOTES DUETO ESTATE RE: SUMTEltMORTGAGE COMPANY 
(AS TO DEFENDANTS CAROLINA PREOWNED, LYLES, HARRIS, AND HOUSER) 

84. Plaintiff incorporates herein by reference the forgoing paragraphs as if the 

same were set-forth herein verbatim. 

85. Defendant Lyles, on behalf of Carolina Preowned, heretofore executed a 
--,": . , 

·Promisary Note" to Sumter Mortgage Company, an asset of the estate, on March 8,. 

2005 payable March 8, 2006 in the principle amount of .$100,000.00 plus interest at the 

rate of 7% per annum . 
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86. Thereafter, Defendant Lyles, on behalf of Capital Finance, Inc., a non-

existent or non-operating entity, executed a "Promisary Note" to Sumter Mortgage 

Company, an asset of the estate, on September 30, 2005, payable September 30,2006 

in the principle amount of $10(j,OOO.00 plus interest at the rate of 7% per annum. Both 

Notes are attached hereto and incorporated herein by reference as Exhibit 15. 

87. Defendants Lyles and Houser, upon information and belief, used the much 

of the foregoing amounts for personal benefits such as salaries; draws, use of 

automobiles, gasoline, insurance, and the like. Defendant Harris knew that the funds 

were being dissipated, but did nothing about it. 

88. Plaintiff, as personal representative of the Estate, seeks judgment against 

Carolina Preowned, LLC for said notes plus interest and, as to funds that have been 

dissipated, seeks judgment against Defendants Harris, Houser, and Lyles for any 

shortfalls. 

FOR A TENTH CAUSE OF ACTION 
(Tortious Interference with Contract) 

(AS TO DEFENDANTS HARRIS AND WEINBERG) 

89. Plaintiff incorporates herein by reference the forgoing allegations as if the 

same were set forth herein verbatim. 

90. Defendants acted together and concertedly to intentionally interfere with 

the contracts entered into by and between Plaintiff, Defendant Harris, and Ida Mae Belk 

through tortuous conduct, and said contracts would have been complied with buttor the 

interference of these Defendant and the influenced transactions alleged herein. 

91. Through the concerted actions as alleged herein, these Defendants knew 

that said contracts would be destroyed or significantly altered based upon their conduct. 
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92. The actions tliese· Defendants have caused irreparable harm and 

damages to Plaintiff as Personal Representative of the Estate, and Plaintiff is entitled to 

actual and pu~itive damages and equitable relief to return the parties to their positions 

prior to the acts complained ot herein. 

FOR AN ELEVENTH CAUSE OF ACTION 
(Breach of Contract Accompanied by Fraudulent Act) 

(AS TO DEFENDANTS HARRIS AND WEINBERG) 

93. Plaintiff incorporates herein by reference the above allegations as if the 

same were set forth herein verbatim. 

94. Plaintiff, Defendant Harris, .and Ida Mae Belk entered into contracts signed 

by them and the family settlement agreement referred to above whereby Plaintiff and 

Defendant Harris would jointly manage the Ida Mae Belk assets and jointly handle the 

estate. 

95. Plaintiff has performed his obligations under said contracts, but said 

contracts has been breached by Defendant Harris, as assisted by Defendant Weinberg, 

by means of fraudulent acts undertaken with fraudulent intent. 

96. Based upon the forgoing, Plaintiff is entitled to actual and punitive 

damages, the interest thereon, together with such other legal and equitable relief as the 

Court deems just and proper. 

WHEREFORE Plaintiff prays for judgment upon each of the foregoing causes of 

action against Defendants as stated above, together with such other legal and equitable 

relief as the Court may deem fit and proper. 
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April 4; 2008 
Columbia. South Carolina 

jlw@janwarrier.com 

26 

182 



, , . 

r: 
{ 
L 

.{. ' 
.'~ 

- ~.~ .... , 

STATE OF SOUTH CAROLINA 

COUNTY OF SUMTER 

RECORDED 
Z008'AP~ -4 PM .~: 39 

PERSONALL Y APPEARED BEFORE IVlCCI.~~Camu< who, being duly sworn, says 
• .LM~" Cb..l'1PBELL 

that he is the co-Personal Representat~ the~I!Y.e~fRobert D. Belk; that he has 
read the foregoing complaint; that the allegations contained therein are true ·and correct 
based upon his best information except those matterS that are alleged upon information 
and belief and, as to those, he believes the same to be true .. 

Sworn to before me this 4th day of 
April; 2008 
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.. . RFCOR[j~D' ": . 
. OF SOUTH CAROLINA: '. 

. .' iOGBJUN-3 'AfIIO:IIij(fHE COURT OF COMMON PLEAS 
COUNTY OF SUMTER' '. 

. -~JAHES C. CAMPBELl.-" .1 . . 
. '.' ",CLERK-OF CO RT C:i '1 A' N 0 CP-43 0347 Gene C. Belk, IndlviduaIlYSU1tfT~C{j9t.IHT • S.C. Iyl ctlon o. 8-· -

Personal Representative of the,Estate 
of Robert D. Belk, . 

Plaintiff, 

vs. 

Linda B. Harris, Individually and as 
Trustee of the Ida Mae K. Belk 
Irrevocable Trust dated 9/17/07 and in 
all alleged fiduciary capacities, Bibco, 
Inc., Dewey M .. Houser, Carolina 
Preowned, LLP, Michael D. "Mickey" 
Lyles, Jr., and M. M. Weinberg, Jr., 

Defendants. 

And Cheryl Ann Hanion, Patricia B. 
Schmit, Robert M. Belk, and Ida Mae 
Belk, 

Stakeholders. 

NOTICE OF MOTION AND MOTION 
TO DISMISS BY DEFENDANT M. M. 
WEINBERG, JR. 

TO: THE PLAINTIFF and his attorney, JAN L. WARNER 

YOU WILL PLEASE TAKE NOTICE that Defendant M. M. Weinberg, Jr. will move 

before the Court at such time and place as the Court may determine to dismiss the 

Amended Complaint against him pursuant to Rule 12(b)(6), SCRep, upon the following 

grounds: 

1. The Fourth Cause of Action for alleged undue influence fails to state facts 
sufficient to constitute a cause. of action ,against this defendant upon the 
grounds that there is no allegation that this defendant unduly influ~nced Ms. 
Belk and further, Defendant Weinberg is nota party or a beneficiary to the 
Trust Agreement referred to in the Amended Complaint, and the claim to set 
it aside as an influenced transaction cannot lie against him and, as a result 
thereof, the Fourth Cause of Action therefore fails to state facts sufficient to 
constitute a cause of action against him; 

·tYV--· 
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The Complaint alleges thatthis defendant acted as an attomey and provided 
legal services to a client in connecth;m with matters in dispute, which is 
confirmed by the attached affidavit of this defendant, and this defendant 
cannot be IiBbie to the plaintiff for ciyil conspiracy for the representation of 
his client and, as a result thereof,theSeventh Cause of Action fails to state. 
facts sufficient to constitute a cause of action against this defendant; 

3. . The Complaint fails to allege that this defendant intention.ally procured the 
breach of the contracts referred to in the Complaint and; as a result thereof, 
the Tenth Gause of Action therefore fails to state facts sufficientto constitute 
a cause of action against this defendant;.~ .. 

4. The Complaint fails to a II ege-tlfcif there is a contract between the plaintiff and 
this defendant which has been breached and, as a result thereof, this 
defendant cannot be liable for breach of contract accompanied by a 
fraudulent act; ahd 

5. This defendant has acted only as attomey for Ida Mae Belk arid as attorney' 
for Linda B. Harris as Co-Personal' Representative 'within the scope or his 
representation, as is shown by his attached affidavit, and he is' therefor 
immune from liability to the plaintiff arising from the peliormance of his 
professional activities as attorney on behalf and with the knowledge of his 
said clients and the Complaint fails to state facts sufficient to constitute a 
cause of action against him. 

The Affidavits of M. M. Weinberg, Jr., Linda B. Harris, and Ida Mae K. Belk are 

submitting in support of this motion .. 

Columbia, South Carolina 
June 2, 2008 

MCCUTCHEN BLANTON JO~NSON & BARNETTE; LLP 

ohnson, III . 
. 0. wer 11209 

. Columbia, SC 29211-1209 
(803) 799-9791 
(803) 253-6084 (fax) 
pdjohnson@mbjb.com 

Attorneys for Defendant M. M. Weinberg, Jr. 

-2-
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STATE OF SOUTH CAROLINA Ii l AMID: ~6 
... ·JAMES G ,.~~THE:COURT OF COMMON PLEAS 

COUNTY OF SUMTER . CLERK' f C!u~1-l~; . 
. SUMTER C iJUTY. SoC. 

Gene C. Belk, Individually and as (;0- Civil Action No. 08-CP-43-0347 
Personal Representative of the EstC)te 
of RobertO. Belk, 

. Plaintiff, 

vs. 

Linda B. Harris, Individually and as 
Trustee of the Ida Mae K. Belk 
Irrevocable Trust dated 9/17/07 and in 
all alleged fiduciary capacities, Bibco, 

. Inc., Dewey M. Houser; Carolina 
Preowned, LLP, MichaelD. "Mickey" 
Lyles,Jr., and M. M. Weinberg, Jr., 

Defendants. 

And Cheryl Ann Hanion, Patricia B. 
Schmit, Robert M. Belk. qnd Ida Mae 
Belk, 

Stakeholders. 

AFFIDAVIT OF M. M. WEINBERG, JR. 

PERSONALLY APPEARED BEFORE ME, M. M. Weinberg, Jr., who being duly 

sworn, deposes and says: 

1. I am M. M. Weinberg, Jr .. I am a licensed, practicing attorney in the State 

of South Carolina. I make this affidavit based upon personal knowledge. 

2. I represented Robert D. Belk for a number of years prior to his de1?th on 

certain matters. I prepared his Last Will and Testament based upon his instructions and 

directions. 

3. Since the death of Robert D. Belk, I have represented his widow, Ida Mae 
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Belk, in certain matters. I have also represented Linda B. Harris as Trustee of the Ida Mae 

K. Belk Irrevocable Trust dated September 17,2007 and as Go-PersonalRepre~entatjve 

of the Estate of Robert D. Belk. I have not represented by plaintifforanyof the other 

defendants or stakeholders in this action. Any and all actions which I have undertaken 

since the death of Robert D. Belk as to any matters alleged in the Complaint have been 

as attorney on behalf of and with the knowledge of Ida MaeBelk and Linda B. Harris in her 

aforesaid fiduciary capacities .. 

SWORN TO AND SUBSCRIBED BEFORE ME 

this~daYOf. 7YI~,~08 

·~a.~ 
Notary Public for South Carolina 

My Co~mission Expires.: J.f-1a.;tLQD J.-.5 

- 2-
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.. " STATE OF SOUTH CAROLINA . ) IN THE COURT OF COMMON PLEAS 

'. RECO~ JUDICIAL CIRCillT 
COUNTY OF SUMTER " , . ) C~ACTIONNO: 2008-CP-43-00347 

'" , ~OD8 JUN':'3 AM 10: 46 ' 
Gene C. Belle, IndividUally and as .. ) . ' ; . ' 
Co-Personal Representative ofthel~t!€S C. CAMPBELL ., . 
EstateofRobertD.Belk, SUHV~KcDJu~f~RJ.c.:; 

Plaintiff, ) 

vs. 

Linda B. Harris, Individually and as 
Trustee of the Ida Mae K. Belk 
Irrevocable Trust dated 9117/07 
and in all alleged fiduciary 
capacities, Bibco, Inc., Dewey 

) 
) 
) 
) 
) 
) 
) 
) 

Houser, Carolina Preowned, LLP ) 
and Michael D. "Mickey" Lyles, Jr., ) 

) 
Defendants, ), 

) 
And Cheryl Ann Hanlon, Pa1ricia B. ) 
Schmidt, Robert M. 'Belk, and Ida ) 
Belk, ) 

) 
Stakeholders .. ) 

) 

AFFIDAVIT OF LINDA B. HARRIS 

NOW COMES Linda B. Harris who first being duly swom states that: 

1. I am a Defendant, Individually, and as Trustee of the Ida Mae K. Belk Irrevocable 
Trust 

2. I am also Co- Personal Representative of the Estate of my father R. D. Belle 

3. I have been sued individually, as the Trustee of the Ida Mae K. Belle Trust and in all 
alleged fiduciary capacities, which in my opinion would ip.clude my position as Co­
Personal Representative of the Estate ofR. D. Belk.. 

4. I engaged the services ofM.M. Weinberg, JT., Attorney of Sumter, South Carolina 
to re'present me in the matter of my position as Trustee of my mothers Irrevocable 
Trust, dated September 17, 2007, as well as my position as Co- .Personal 
Representative Estate ofR. D. Belk, my father .. 
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" 

Mr Weinberg, Jr., does not represent me individually. 

I am aware of the activities of Mr. ,Weinberg, Jr., and he has done nothing in the 
handling' of the matters for me that I have not authorized and which were not 
necessary in my opinion to properly represent me and to implement the wishes aiR 
D. Belk in rus Will. 

. . 
I Was made aware by Mr. Weinberg, Jr., of the possibility of a claim of conflict of 
interest by'the adverse party in this matter. ' 

I am willing for Mr. Weinberg, Jr., to continue to represent my mother, Ida Mae K. 
Belle and represent me as set out above. 

No action bas taken place in this matter in as so far as I am concerned without my 
request and or permission, 

Mr. Weinberg,)r., has done nothing in this matter but represent my mother, Ida Mae 
K. B~lk and myself and to protect the interests of my mother and the children ofIda 
Mae K. Belk and R. D. Belk. . ' 

~~.~~t~ 
da ,Harris . , .. ' 

SWORN to before me this ~. 
day of May, 2008. 

A2f~~G'~ 
Notary Pu~li~, State ~f South/~lina , .-/ 
My ComnnsSlon Expues:f 2:J01"'::::' 
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STATE OF SOUTH CAROLIN':AR;E'9dH~6h COURT OF COMMON PLEAS 
. .;) :. .. J~ThJUDICIAL CIRCUIT 

. COUNTYOFSUMTER ZOOO JU~~3 A'Cl~~.~CTION NO:2008"CP-43-00347 

. . .. . J~1'\ES .C. CAMPBELL 
Gene C. Belk, IndiVidually and" 'eLERK- OF COURT . 
Co-Personal Representative o:.fSft.l»!t·TEIl COUNTY. S.C. 
Estate of Robert D. Belle., ) 

Plaintiff, 

vs. 

) 
) . 

) 
) 
) 

Linda B. Harris, Individually and as } 
Trustee of the Ida Mae K. Belle ) 
Irrevocable Trust dated 9/17/07 ) 
and in all alleged fiduciary ) 
capacities, Bibco, Inc., Dewey ) 
Houser, Carolina Preowued, LLP ) . 
and Michael D. "Mickey" Lyles, Jr., ) 

) 
Defendants, ) 

) 
And Cheryl Ann Hanlon, Patricia B. ) 
Scbmidt, Robert M. Belle., anq Ida ) 
Belle, ) 

) 
Stakeholders. ) 

) 

·1 

AFFIDAVIT OF IDA MAE K. BELK 

NOW COMES Ida Mae K. Belk who first being duly sworn states that: 

1. I am the sale owner ofBibco, Inc., and the widow ofR. D. Belle. 

2. I have been identified as a stake bolder in the above titled cause of action. 

3. I am familiar with R. D. Belle's Will and also familiar with his desires, pertaining to 
the disposition of his property .. 

4. I engaged the services ofM.M. Weinberg, Jr., Attorney of Sumter, South Carolina 
to assist me in the handling oftlus matter to implement my husband's wishes. 

5. I am aware of the actions that he has taken in tIns matter, and each action he has done 
has been at my request for the for the purpose of carrying out my husband's desires. 

6. He has represented me as I have requested and has repr~ented Linda Belk Harris, 
solely as Personal Representative ofthe Estate ofR. D. Belk, and as Trustee of my 
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Irrevocable Trust. Which I created to enable me to carry out the wishes of R. D. 
Belk. 

I was advised at the time he was engaged by both me and my daughter, that there 
would be a question of conflict raised by opposing counsel. . 

I do not feel there is any conflict between my daughter as Personal Representative as 
Trustee, who I appointed, and myself in handling this matter. I am perfectly content 
for Mr. Weinberg.to continue to representing me and Linda B. Harris under these 
circumstances. 

~ Plag ,,1(. ~ 
Ida Mae K. B~lk 

SWORN to before me this /1-t~ 
day of May, 2008. . 
,MrraJJQ.~ 
Notary Public, State of South Carolina 
My Commission Expires: .., /;;J;>= {dDI {" . . 
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~ RECORDE . 
STATE OF SOUTH CAROLINA ~) IN THE COURT OF COMMON PLEAS 

(uOB SEP - 9 AM Ii) :.ft0R THE THIRD JUDICIAL CIRCUIT 
COUNT OF SUMTER .) . 

JArl[S C. Cri~lPHE) ~IVIL ACTION NO.: 2008-CP-43-0347 
.r ~~Efii) OF COL~? if ' . 

SUI'I' ER el':'~ ";'y . s C Gene C. Belk, Individually and as' . " ...... ., . ) . 
Co-Personal Repres"entative of the Estate ) 
Of Robert D. Belk ) 

) 
Plaintiff, ) 

vs. ) 
) NOTICE OF MOTION AND 

Linda B. Harris, Individually & as Trustee of the) MOTION FOR AN EXPEDITED 
Ida Mae K Belk Irrevocable Trust dated 9/17/07) HEARING ON MOTION FOR 
and in all alleged fiduciary capacities, Bibco Inc) INJUNCTION AND RESTRAINING 
Dewey M. Houser, Carolina Pre-Owned, LLC &) ORDER 
Michael D. "Mickey" Lyles, Jr. and M. M. ) 
Weinberg, Jr. ) 

. Defendants. ) 
) 

And Cheryl Ann Hanlon, Patricia B. Schmit, ) 
Robert M. Belk, and Ida Mae Belk ) 

) 
Stakeholders ) 

) 

TO: S. JAHUE MOORE, JOHN E. MILES, SR., ATIORNEY FOR LINDA B. 
HARRIS, INDIVIDUALLY, BIBCO INC., DEWEY M. HOUSER, CAROLINA 
PREOWNED, LLC, AND MICHAEL D. LYLES JR.; AND TO M.M. WEINBERG, JR., 
ATIORNEY FOR DEFENDANT LINDA B. HARRIS IN HER CAPACITIES AS CO­
PERSONAL REPRESENTATIVE OF THE ESTATE OF ROBERT D. BELK AND 
TRUSTEE OF THE IDA MAE BELK IRREVOCABLE TRUST; POPE D. JOHNSON, 
ATIORNEY FOR M. M. WEINBERG,. JR. 

Plaintiff, Co-P~rsonal Representative of Estate of Robert D. Belk hereby moves for 

an Order setting an expedited hearing on shortened notice to hear and consider Plaintiffs 

motion for an injunction and temporary restraining order pursuant to Rule 65, SCRCivP. 

This motion is brought because hundreds of thousands of dollars have been 

diverted from the Estate of Robert D. Belk by Defendant l-Iarris and Defendant Weinberg to 

Defendant Bibco and to Stakeholder Ida Belk and irreparable damage is being done to the 

estate. 
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1. Robert D. Belk died on AprilS, 2004 and this Estate is being probated in the 

Probate Court for Sumter. 

2. On May 7, 2004, Plaintiff and Defendant Harris probated their father's Will 

and were appointed as Co-Personal Representatives by the Probate Court for Sumter 

County 

3. On the same day, Plaintiff and Defendant Harrisopened an estate account 

and took over the existing Sumter Mortgage accounts at the National Bank of South 

Carolina that are and were estate assets. 

4. For more than twenty (20) years, Wilson MacEwen and Company, certified 

public accountants finn in Sumter has ha~dled the bookkeeping, tax preparation and all 

accounting responsibilities for Mr. Belk and aff business entities before his death, and then 

for the Estate of R. D. Belk, his. unincorporated ccimpany Sumter Mortgage, and Bibco, 

Inc., thereafter. 

5. Since the estate was open, four (4) years ago, Plaintiff and Defendant Harris, 

as Co-Personal Representatives, have used estate-owned Sumter Mortgage accounts as 

the general operating business accounts from which employees and normal operating 

. e:>.Cpenses were paid with accountings submitted to Mr. MacEwen by Linda Garrett, Mr. 

Belk's long-time bookkeeper. 

6. .In the latter part of December 2007 at which time the Defendant Harris began 

diverting estate income to separate accounts, including Bibco, Inc. and perhaps other 

unknown accounts, thereby depriving the estate of cash flow and the ability to properly 

make accountings and file tax returns. 

7. Stakeholder Ida Mae Belk has beep unjustly enriched by acts of Defendants 

Harris and Weinberg by more than $1 ,000,000.00 over the past four. (4) years, and 
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hundreds of thousands of dollars have been divertecl from the estate since December 

2007. 

8. Defendant Harris, with the assistance of Defendant Weinberg, has failed to 

perform her fiduciary duties as co-personal representative of the estate by diverting funds 

from the estate, and withholding financial information from Plaintiff and Mr. MacEwen, 

making it impossible to file proper accountings with the Probate Court and to timely file 

annual estate income tax returns. 

9. Plaintiff seeks immediate relief and prevent further irreparable harm to the 

estate by issuance of injunctions and restraining orders preventing Defendants Harris and 

Weinberg from interfering with estate administration and requiring the return of all assets to 

the estate so as to preserve estate assets until such time as this proceeding is resolved, 

and to specifically enjoin Defendants Harris, Weinberg, Bibco, and Stakeholder Ida Belk as 

follows: 

A. . To enjoin these Defendants and the Stakeholders from interfering with 

estate assets and from diverting income of Sumter Mortgage, an estate asset, to other 

accounts including I. M. Belk Co., Bibco, Inc., and the Ida Belk Trust. 

B. To require Defendant Harris and Stakeholder Belk to retum to the estate 

all sums diverted to such other accounts. 

C. To require Defendant Harris to provide to Wilson MacEwen, C.P.A., all 

financial information regarding estate income so that proper estate accountIngs and· 

income tax returns can be prepared. 

D. To enjoin Defendants Harris, Weinberg and Bibco, Inc. from depositing 

any monthly checks and cash received from all savings into any account other than 

Sumter Mortgage pending final Order of the appro? 3 
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E. To enjoin Defendants Harris, Weinberg and Stakeholder Belk from 

withholding and conspiring to withhold pertinent financial information on Sumter Mortgage 

and BibcD, Inc. from Plaintiff and from Wilson MacEwen, CPA. 

F. To enjoin Defendants Harris and Stakeholder Ida Belk from funding the 

Ida Belk Trust until final hearing on the merits. 

G. To require Defendant Harris and/or Stakeholder Ida Belk to return to the 

estate tax refund checks of approximately $110,000.00. which represent taxes paid for. 

Stak~holder Ida Belk by Sumter Mortgage. 

H. To allow Plaintiff to deposit more than $500,000.00 in Sumter Mortgage 

funds now being held at Nelson, Mullins, Riley and Scarborough into an interest bearing 

account in the name of the estate at the National "Bank of South Carolina until final Order 

of the appropriate Court. " 

I. To enjoin DElfendant Harris from making any additional distributions to Ida M . 

Belk until Trust Band C under Mr. Belk's Will have been fully funded or, in the altemative, 

until final Order of the appropriate Court. 

J. To enjoin Defendant Weinberg from participating as counsel in this matter 

and/or communicating with Defendant Harris and Stakeholder Belk until a hearing on 

Plaintiffs Motion to Relieve his Firm as Counsel in this matter is heard. 

K. To enjoin Defendant Harris from acting in the Capacity of co-personal 

representative until final hearing on merits based upon her conduct . 

L. To enjoin Defendants Harris, Houser and Lyles from going about the 

premises of Sumter Mortgage Company office located at 361 Broad Street, Sumter, and in 

any way interfering with the administration of the estate or attempting to act as agent for 

Sumter Mortgage and Bibco. 
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The grounds for this Motion are: 

1. Plaintiffs Affidavit and attached exhibits that irreparable harm will be done to 

the" Estate of Robert D. Belk if such Orders do not issue, that far outweigh the 

inconvenience or potential damage to Defendants. (Exhibit 1). 

2. Affidavit of Wilson MacEwen and attachment (Exhibit 2). 

3. Such other affidavits and exhibits as may be presented at the hearing in this 

"matter. 

Columbia, SQlJth~rolina 

AU9US;rrnOB . 

amer 
st Office Box 2628 (29202) 

1122 Lady Street, Suite 1200" 
Columbia, South Carolina 29201 
Telephone No.: (803) 799-0554 
Facsimile No.: (803) 799-2517 
Attorneys for the Plaintiff 
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STATE OF SOUTH CAROLINA 

COUNT OF SUMTER 

Gene C. Belk, Individually and as 
Co-Personal Representative of the'Estate 
Of Robert D. Belk 

Plaintiff, 
vs. 

Linda B. Harris) Individually & as Tmstee of the 
Ida Mae K. Belk In-evocable Trust dated 9/17/07 
and in all alleged fiduciary capacities, Bibco, Inc. 
Dewey M. Houser, Carolina Pre-Owned, LLC, & 
Michael D. "Mickey" Lyles, Jr. and M. M. 
Weinberg, Jr. 

Defendants. 

And Cheryl Ann Hanlon, Patricia B. Schmit, 
Robert M. Belk, and Ida Mae Belk 

Stakeholders 

) IN THE COURT OF COMMON PLEAS 
) FOR THE'THIRD ruDICIAL CIRCUlT 
) 
) CIVIL ACTION NO.: 2008-CP-43-00347 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

AFFIDA VIT OF 
GENE C. BELK . 

IN SUPPORT OF APPLICATION 
FOR INJUNCTIVE RELIEF 

PERSONALLY APPEARED BEFFORE ME Gene., C; Belk who, being duly 

sworn. says: 

I am Co-Personal Representative of the Estate of my father, Robert D. Belk and 

Plaintiff above named and seek an expedited hearing for this Court to grant injunctions, . 

I have determined that between February 20, 2008 and June 20, 2008, 

$208,563.16 of estate revenue that should have been deposited to the estate account of 

Sumter Mortgage Company has been deposited elsewhere,basedupon the directions of 

my sister. Linda Harris .. co-personal representative of the estate, and M. M. Weinberg, 

Jr. (Exhibits 1 and 2),. 

Based upon previous deposits, I believe thata~ditional income of $71,000.00 has 

not been deposited to Sumter Mortgage during July and August 2008. 
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The July 31,2008 statement of Sumter Mortgage general operating checking· 

account, an estate asset, has a reconciled balance of $10,228.36. In January 1, 2007, 

this account had a beginning balance of $300,385.24. Therefore, $290,000 plus has 

been spent from this account, and there have been no deposits since mid-February 

2008 per the instructions of my sister and Mr. Weinberg. 

From June 2008 to· this date, the only monies received by me have been 

deposited into the estate Sumter Mortgage account. 

I am a duly licensed and practicing attorney in goqd standing. I also am a 

licensed real estate agent and broker in good standing. I have a good working 

knowledge cif real estate and accounting. 

It is believed that this money has been deposited to an account known as I. M. 

Belk Company. Mr. MacEwen has previously prepared a spreadsheet showing that my 

mother has received gross distributions of $1,138,829.00 between April 5, 2004, and 
19(;. 6 ... ().. Co-" 

June 30, 206, ........ If you add the additional monies that have been diverted from IV 

Sumter Mortgage Company indicated hereinabove, Ida Belk has conservatively 

received gross distributions in of $1,418,392.16. I submit this affidavit in support of my 

application for an injunction to prevent further irreparable. damage from being done to 

the Estate. 

RELATIONSHIP WITH MY FATHER 

During my father's life, he and I were involved in several business relationships. 

My father had a lot of confidence in me. I was his firstborn son and his only child to 

graduate from college and obtain a professional degree. Our most recent business 

relationship was a 50/50 business venture which began in June of 2002 in which I was 
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the man.aging partner of a 40 lot mobile home park. In that capacity, I handled all the 

cash receipts, deposits, bookkeeping and tax preparation. 

After my father died on April 5, 2004, I individually and on behalf of his Estate 

. sold the mobile home park to' Jessie McLeod in June 2004 under an owner financing 

arrangement, and I remit the Estate's portion of the accounts receivable to the Estate 

each month. 

HISTORICAL FACTS 

In the year 2000, when my father was diagnosed with. a life-threatening condition, 

he consulted with a noted estate planner Dave Sojourner, of Columbia, at which time he 

reported tha.t he was the 100% owner of Sumter Mortgage, a sole proprietorship, and 

that substantially all of the assets were titled R. D. Belk, d/b/a Sumter Mortgage 

Company . 

. On March 4, 2004, M. M. Weinberg. Jr., of Weinberg and Brown prepared a Will 

for my father who di~d on April 5, 2004. His estate is' being probated in the Sumter (d. (.,P.J 

County Probate Court. 

According to my father's will, Carlton R. Davidson was named as Personal 

Representative. and I was named as sole Successor or Alternate Personal 

Representative. 

On or about. April 12, 2004, my sister, Linda Harris, and I jointly consulted Mr. 

Weinberg as we had been designated as co-trustees under the Will. Mr. Weinberg had 

my father's original Will in his possession, and reviewed the terms with my sister and 

me. Among other thil)gs, the three of us discussed the fact that during my father's 
.. 

lifetime, he had handled all aspects of the family finances including buying and selling 
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real estate and other properties in his name, and in the name of Sumter Mortgage 

Company, an unincorporated entity. 

In our presence, Mr. Weinberg called my father's longstanding certified public 

accountant, Wilson MacEwen, to discuss estate assets and existing business interests. 

Mr. Weinberg provided us legal advice about the probate of the Will; made 

recommendations to us about what we would do as trustees; and how the Estate should 

take control over the assets and business interests in accordance with his Will. 

Acting on Mr: Weinberg's advice, my sister and I contacted the National Bank of 

South Carolina and had them freeze my father's personal checking account and three . 

(3) Sumter Mortgage business accounts - a General Business Operating Account; a 

Finance Accounts; and a Money Market Account -_. until the Will could be submitted to 

probate. 

On or about, April 16, 2004, I again met with Mr. Weinberg at his office and (dc.,b 

discussed· with him that my mother, Ida Belk, was not pleased my father disinheriting 

two (2) of his grandchildren and giving his long-term employee, Linda Garrett, an 

immediate bequest of $100,000.00 while his natural children were not getting any 

immediate benefit. 

On, or about, April 20, 2004, I again met with Mr. Weinberg at his office, this time 

to discuss my father's assets and business interests at which time Mr. Weinberg 

showed me four (4) different lists of assets prepared by my father and wrote me 

concerning the same. 

On May 4, 2004, Carlton R. Davidson renounced his righ·t to serve as Personal· 

Representative. I alone was to act as solely as successor or alternate Personal 
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Representative but in an effort to preserve family unity, I allowed my sister, linda Harris, 

to serve with meas Co-Personal Representative: 

On May 7, 2004, my sister and I were appointed as Co-Personal Representatives 

of the estate and, on the same" day, per Mr. Weinberg's advice, we went to NBSC and 

took control over the three (3) existing Sumter Mortgage business accounts. 

Based upon Mr. Weinberg's advice, Sumter Mortgage been a part of the Estate 

administration for four (4) years from May 7, 2004 through the present date. During this 

four years (except as stated below and the reason for this application to the Court), my 

sister and I as co-personal representatives handled the daily busi.ness of our father's 

estate and jointly cosigned all Sumter Mortgage checks as Personal Representatives of 

his Estate. 

To simplify bookkeeping, my sister and I closed the Sumter Mortgage Finance. 

account and transferred the proceeds to the general operating account. Currently, we Qt." 

have two accounts: the general operating account and the money market account 

which is a savings account and is inactive except to accumulate interest. 

.The gen~ral operating business checking account is the account into which all 

accounts payable to Sumter Mortgage were to be deposited and from which were paid 

normaL operating expenses of the ongoing Sumter Mortgage business. This was the 

account that was turned over the Wilson MacEwen each year so he could prepare the 

estate income tax returns from May 7, 2004 until February 2008 when my sister and Mr. 

Weinberg had. these funds deposited elsewhere, which ·is one of the reasons for this 

application to the Court. 
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. My father's personal checking account was closed, and new checking account at 

NBSC opened in the name of The Estate of R. D. Belk with my sister and me co-signing 

these checks as co-personal representatives. 

Due to errors and omissions contained in the Will prepared by Mr. Weinberg that 

we learned about after it was probated, my mother, my sister, and I went back""to Mr. 
. . . 

Sojourner and were represented by Karen Thomas, Esquire, who prepared a 

comprehensive postmortem plan that was agreed to by myself and Defendant Linda' 

Harris as Co-Representatives of the Estate and by my mother. 

As part of our agreement, my sister and I would be co-trustees and joint 

managers of not only the Estate assets but also other assets held· by our mother, 

including stock in Bibco, Inc. These agreements were written, signed, acted upon, and 

partially performed. 

As part of the postmortem agreements, we signed a compromise agreement 

dated June 3D, 2005 known as Memorandum of Understanding Regarding Future 

. Transactions. Under the terms of this agreement, our mother agreed to create a new 

trust identical to the trust created by our father naming my sister and me as co-trustees. 

In conSideration, thereof, the Estate arbitrarily assigned our mother, Ida Belk, a 50% 

undivided interest in Sumter Mortgage so that she would correct the defects in the will 

prepared for our father by Mr. Weinberg . 

. After the above documents were signed, on the same day, a Trust Severance 

Agreement was signed by me and my sister as co-Personal Representatives of our 

father's estate to correct the faulty drafting of the Will by Mr. Weinberg. 

in accordance with our oral and written agreements, my sister and I jointly 

handled the day-to-day management of Bibco and Sumter Mortgage for years. We both 
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were designated as vice-presidents of Bibco, and agreed that Bibco would not cO'nduct 

future sales of used mobile homes due to unreasonable exposures for liability and risk. 

Bibco, a C Corporation set up for my father by Mr. Weinberg, was a "holding 

company·, and its only legitimate business was to manage its assets, collect 

outstanding notes receivables, and to wind down the business entity. Because thiswas 

an unfavorable way of currently doing business because C COlP's have double taxation 

- the corporation itself is taxed and tlien any dividends to stockholders are also taxed. 

In December 2007, Bibco only had two (2) employees, me and my sister, and we 

were paid an annual management fee for three (3) years immediately following my 

father's death through June 2007. 

Any assets owned by Bibco that required either yard maintenance or building 

maintenance were serviced by employees of Sumter Mortgage. Bibco occupied office 

space at 3061 Broad Street, the same office building as Sumter Mortgage Company. 

And Linda Garrett handled all accounts receivables for Bibco and Sumter Mortgage. 

Linda Garrett is an employee of and is 'paid by Sumter M00gage: To my 

knowledge, Bibco has made no contributions toward Linda Garrett's salary nor has it 

paid anything toward office operating expenses such has utilities, telephon~, water, 

. cleaning, etc. 

In December 2007, Linda Harris unilaterally instructed Linda Garrett to withhold 

the Bibco financial records from me, and from Mr. MacEwen. At that time, she also 

unilaterally instructed Linda Garrett to transfer Bibco all accounting and bookkeeping . . . . 

service from Wilson MacEwen to her own personal accountant, Roger Long. I have not 

received any compensation for services since the 2006 fiscal year. 
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Then, after other lawyers would not do her bidding, my sister took my mother to 

Mr-: Weinberg on September 17, 2007, and Mr. Weinberg, the same person who had 

prepared my father's defective Will, prepared a Trust for my mother naming my sister as 

sole trustee that flies in the face and breaches the very agreements that were made 

necessary by Mr. Weinberg preparing my father's faulty will. 

Mr. Weinberg then had my mother transfer into this trust disputed interests in the 

underlying assets of Sumter Mortgage arid Bibco, all contrary to the very agreements 

made necessary by Mr. Weinberg's errors. These transactions have the potential of 

triggering gift taxes, not to mention that'distribution of certain installment sales accounts 

receivable titled in Sumter Mortgage and Bibco to this tr~st will likely trigger acceleration 

ofincome on those notes, thereby causing substantial and dire tax consequences: 

To make matters worse, in 1999, an attorney iri Mr. Weinberg's firm filed an 

Affidavit in Circuit Court On behalf of my father stating that he (Robert D. Belk) was the 

sale stockholder of Bibco, Inc. Under the theory of judicial estoppels', Mr. Weinberg ana 

his firm are barred from now takiriga contrary position. But he has. 

The underlying gravamen Of the action I brought is based upon the breaches of 

the partially performed oral and written agreements referred to above. I have included 

an cause of action for unjust enrichment and accounting against Bibco because estate 

assets have been deposited into Bibco. For example, even though Sumter Mortgage is 

the owner of a note and mortgage from Gem Investment Company, Gem's monthly 

payment to Sumter Mortgage is being deposited into Bibeo. 

I also believe that because the Estate has an interest in Westgate Subdivision 

lots that hav,e been sold on time, but monthly payments are being collected and 
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deposited into Bibco. In addition, the Estate has interests in unsold lots in this 

subdivision that are being rented, with rent being deposited into Bibco. 

The underlying litigation here is based upon the breach of the partially performed 

oral and written agreements oby my sister, and, on behalf the estate, I am seeking 

specific performance of these agreements and disputing my mother's legal ownership of 

Sumter Mortgage based upon her and my sister's breaches of contract. 

By letter dated July 31, 2008, Mr. Weinberg acknowledges that my moiher'~ 

disputed ownership in Sumter Mortgage is based upon the previous agreement that she . 

and my sister reneged on with the help of Mr. Weinberg. 

In addition, iVIr. Houser has been allowed by my sister to int~rmeddle in Estate 

matters and sign legal documents for both Bibco and Sumter Mortgage. He also has a 

key to the Sumter Mortgage post offjce box .. In late December 2007, unknown to me, 

Houser put in a bid for a used mobile home that was accepted. When he approached 

me for funds, I refused. I have just learned that Houser in concert with my sister 

purchased the mobile home with Bibco funds' even though Bibeo. had no legitimate 

business interest and was suppose to be winding down its affairs. This is another 

breach of my sister's fiduciary duties. 

On Friday, January 18, 2008, I was informed by Linda Garrett, who is employed 

by Sumter Mortgage, that my sister instructed her in the late December 2007 not to 

make any future deposits into the Sumter Mortgage business account for the 2008 

calendar year. On the same date, Linda Garret info.rmed me that my sister had further 

instructed her to make the designated Sumter Mortgage deposits into another bank 

account known as the I. M. Belk Company and that my sister had actually given her 

deposit slips for this account. Ms. Garrett also informed me that, not knowing what else 
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to do, .she had ~ot made any deposits into Sumter Mortgage for approximately three (3) 

. consecutive weeks and had a significant amount of cash and checks in excess. of 

$48,000.00 which had not yet been deposited. 

During the estate administration, it has been normal and customary for Sumter 

Mortgage to pay quarterly estimated taxes for my mother as an accommodation to her. 

During the 2006 tax year, extraordinary payments were paid for both state and federal 

taxes, and therefore,large refund checks were issued: in excess of $90,000.00 by the 

IRS and in excess of $20,000.00 by the South Carolina Department of Revenue. My 

sister intercepted both of these checks from Mr. Houser who picked up the mail, and 

they were never deposited into the Sumter Mortgage business account. 

In addition, a note receivable from Solomon Till was sold, and this check also 

was intercepted by my sister and never deposited into the Sumter Mortgage account. 

These acts were done without my knowledge and approval. Both acts resulted in 

unintended distributions to my mother or my sister during the Estate administration, 

another breach of fiduciary duty. 

On January 21, 2008, I hand delivered a letter to Linda Garrett, expressing my 

concern and demanding that all funds collected on behalf of Sumter Mortgage be 

deposited into the Sumter Mortgage business account because said account fell under 

the administration of the estate . 

. My sister caused Sumter Mortgage payroll checks to be issued to her son, Mitch 

Harris, and also to Mr. Houser during early January 2008 that I refused to sign because 

her son had never worked for Sumter Mortgage and Mr. Houser is her boyfriend. 

10 



f:-
l· 

~ . 

r-: 
i 
j. 

1 . 

i. 

When I filed the underlying action a February 5, 2008, I also sought removal of 

my sister as Co-Personal Representative. My similar motion in the probate court. has 

been removed to this Court. 

Then, on February 19, 2008, the same Mr. Weinberg who prepared my father's 

defective will and helped my mother and sister breach the agreements that were made 

necessary by his malpractice, wrote a unilateral letter to Linda Garrett instructing her to 

deposit incoming funds to my mother's account. I was unaware of the this letter and . . . 

was not copied with the letter,nor did my attorneys. receive a copy of this letter even 

though the underlying action had been commenced. 

Thank on March 18, 2008, Mr.. Weinberg sent a unilateraUetter to Jessie McLeod 

instructing him to forward one-half (1/2) of a note rel:;eivable arising out of the sale of 

Cedar Hill Mobile Home Park to my mother. I again was unaware of this letter"was not 

copied with the letter, and my attorneys did not receive a copy of this letter. The note 

receivable from Jessie McLeod is owed jointly to me and to the Estate, and this note is 

not a Sumter Mortgage asset. It is Estate asset. 

On June 21, 2008, while reviewing the Sumter Mortgage May bank statement, I 

discovered that no income had been deposited. into the general operating account for 

Sumter Mortgage for that month. ~herefore, on June 25, 2008, I filed a County Incident 

Report with the sheriffs department reporting missing deposits from Sumter Mortgage 

Company in an undetermined amount of money. 

I ma,de an immediately inquiry to Linda Garrett, the in-house accounts receivable 

clerk, and she provided me with the income detail of Sumter, Mortgage covering the 

period from February 20, 2008, up through June 20, 2008. I determined that 
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$208,563.16 in revenue which should have been deposited to Sumter Mortgage 

Company has been .deposited elsewhere. 

The only Sumter Mortgage checks I have refused to sign were those to'my 

sister's son, Mitch Harris, and her romantic interest, Dewey Houser, 

Mr. Weinberg has continued to conspire with my sister and others to disrupt the 

orderly administration of this estate. 

As the result ofa settlement that I handled on behalf of the estate, a large sum of 

money is currently held at Nelson Mullins Riley and Scarborough which represented the 

estate. My attorney prepared an Escrow Agreement to place these funds on interest in 

a restrictedaccountatNBSC, but it has been ignored, thus causing the estate interest. , 

Even though Wilson MacEwen has been my fath~r's and his companies' certified 

public accountant for more than 20 years and handled everything until my sister and Mr. 

Weinberg unilaterally interfered, he has been taken out of the loop. 

For example, on August 8, 2008, I spoke with Linda Garrett who told me that 

financial information for Sumter Mortgage that would normally be provided to account 

Wilson MacEwen covering the period of January 2008, up through June 30, 2008 was 

still at her office because my sister had not authorized her to release the Sumter 

Mortgage financial inform'ation, she did not know what to do with it, so she has done 

nothing. 

On August '13, 2008, I spoke with Mr. MacEwen who confirmed that he had not 

received the Sumter Mortgage Company financial information that he needs to complete 

the normal and customary bookkeeping for Sumter Mortgage Company and also the 

2007 estate income tax return that was due on July 15, 2008. 

12 

2()8 



t' 
; 
r. 

r 
t 
~ .' 
:I . 

h 

Because of my sisters refusal to release the financiaiInformati9n, Mr. MacEwen 

had to request an extension of time for the estate. income tax return. Also, the Sumter 

County Probate Court's annual accounting for the period April 1, 2007, through March 

31, 2008 is due but cannot be ·completed by Mr. MacEwen until he receives the above 

financial information. 

Another example is that the estate has had diffIculty collecting a monthly note 

receivable from Land and Mortgage of South Carolina, Inc. that is due to R. D. Belk 

d/b/a Sumter Mortgage Company. Debtor, who has gotten behind in the past, has been 

sending monthly payments directly to my office, .and I would send them to Linda Garrett 

for cjeposit into the Sumter Mortgage account. I collected the February through June 

payments and entrusted linda Garrett to deposit them to the Sumter Mortgage account, 

but she did not do so. I have now collected the July and August 2008 payments totaling 

$2B,784.12 and based upon his lack of faith in Linda Garrett, I have deposited f~nds . 

directly into the Sumter Mortgage operating account. 

Based on the unilateral acts of my sister who· now has an absolute co·nflict of 

interest serving as trustee of the trust Mr. Weinberg prepared for my mother and as co-

personal representative of the estate. The financial integrity of the estate and Sumter 

Mortgage have been seriously jeopardized based on these actions. 

Another example: under my father's Will, the personal representatives were 

required to fund two (2) separate trusts, a Trust B and a Trust C before any significant. 

distributions to my mother. Despite this, according te spreadsheet prepared by Mr. 

MacEw~n, my mother has received gross distributions of $1,138,B29.00 between from 

April 5, 2004 and June 20, 2008. 
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Based upon the diversion of Estate/Sumter Mortgage income, and prior 

distributions to Ida Belk, the ability of the personal representatives to fund Trust Band 

Trust C are tieing severely jeopardized. 

Importantly, my mother has waived her interest in Trust B, making the 

beneficiaries of Trust B her five (5) children who are to divide approximately 

$1,400,000.00 in equal shares with a distribution of approximately $280,000.00. to each. 

Since filing of this action on February 5, 2008; Houser. Lyles, and Mitch Harris 

(my sister's sons and boyfriend) all occupy space at my father's former office at 3061 

Broad Street in a double wide modular home. 

After my father's. death and during the administration of the Estate since May 7, 

2004, I have been given office space at the above address·. In order to carry out my 

duties and the administration of the Estate, I need to have frequent contact with the 

accounts· receivable clerk .and the other employeesot" Sumter Mortgage and the 

peaceful possession of an office to do so. Under the current estranged circumstances, I 

cannot carry out my duties with these individuals occupying the same office as myself. 

Based on the foregoing, I seek an the following injunctions which, if not granted, 

will cause irreparable damage to the estate and its assets: Removal of my sister as co-

personal representative; requiring all books and records of all entities be turned over to 

Wilson MacEwen, CPA, immediately; An Order restraining my sister and Mr. Weinberg 

from continuing to interfere with the administration of the estate; requiring an audit and 

accounting; requiring tliat all funds be deposited into th-e appropriate estate accounts; 

An Order removing Mitch Harris, Lyles, and Houser from the estate office. 
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make these statements based upon personal knowledge unless otherwise 

stated. I also rely upon the facts set forth in my Amended Verified Complaint dated 

April 4, 2008 which, to my knowledge, has not been answered by any Defendant. 

Gene C. Belk . 
SWORN to and subscribed before me 

T is ~6~day of Augus 2008. 
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ADDENDUM TO AFFIDAVIT 

Plaintiff submits that the following acts also need to be enjoined: 

1. . Dewey Houser should be enjoined from acting as an "agent," ·owner. or in 

any other capacity for Sumter Mortgage Company. The attached exhibit provides 

evidence that Mr. Houser is continuing to act as an agent for Sumter Mortgage 

Company in sales of both mobile homes and real estate. 

2. The following entities are operating on properties owned by the Estate of 

Robert D. Belk without paying rent to the Estate. These entities, as described below, 

should be enjoined from operating on the property: , 

a. Carolina Pre-Owned Car and Trucks 

b. Hospitality Housing 

c. Carolina Pressure Washing 

3. Please see the attached exhibit. 
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STATE OF SOUTH CAROLINA 

COUNTY OF SUMTER 

Gene C. Belk, Individually and as 
Co-Personal Representative of the Estate 
Of Robert D. Belk 

Plaintiff; 
vs. 

Linda B. Harris, Individually & as Trustee of the 
Ida Mae K. Belk Irrevocable Trust dated 9/17/07 
and in all alleged fiduciary capacities, Bibco, Inc. 
De~ey M. HOuSer,Carolina Pre-Owned, LLC, & 
Michael D. ''Mickey'' Lyles, Jr. and M. M. 
Weinberg, Jr. -

Defendants. 

And Cheryl Ann Hanlon, Patricia B. Schmit, 
Robert M. Belk; and Ida Mae Belk 

Stakeholders .-

_ ) IN TIIE COURT OF COMMON PLEAS 
. ) FOR THE THIRD JuDICIAL CIRCUIT 

) 
) CIVIL ACTION NO.: 200B-CP-43-00347 
) 
) 

. ) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

AFFIDAVIT OF 
WILSON MACEWEN 

PERSqNALL Y APPEARED BEFFORE ME Wilson M. MacEwe.n, who, being 

duly sworn, says: 

I am the principal of Wilson MacEwen and Company, a certified public 

accounting firm in Sumter, South Carolina:_ I have been a practicing certified public 

accountant for more than 30 years. 

For many, many years during the life of Robert D. Belk, I served as his certified 

public accountant and, in that capacity, handled the bookkeeping and the tax 

preparation for Mr. Belk for his personal re~ums that included his unincorporated 

company, Sumter Mortgage, and other entities along with Bibco, Inc . 

. 217 



After Mr. Belk's death, on April 5, 2004, I continued to exclusively provide these 

same services to Sumter Mortgage Company on behalf of the Estate of R. D. Belk; to 

Mr. Belk's Estate, including the,Estate tax return and annual estate income tax returns; 

and to Bibeo, Inc .. 

Sumter Mortgage has a tax reporting period based on'a calendar year from 

January 1st through December 31 st
; Mr. Belk's Estate has a reporting period from April 

1st of each year through March 31 st of the following year; and Bibco, Inc. reports on a 

fiscal year basis from July 1st each year though June 30th of the following year. 

In dealing with the above businesses and estate over the years, it has been the . 

normal and customary practice for my office to receive complete accounting records for 

Bibco, Sumter Mortgage, and the Estate of R. D. Belk in a timely fashion from Linda 

~arrett, Mr. Belk's office assistant who handled the accounts receivable for him and his 

various entities, and still does so. 

I have received none of the information regarding any of these entities from Linda 

Garrett since December 2007. As of today's date, I have not received the financial 

information to allow me to complete Sumter Mortgage's bookkeeping, and since the 

Estate income tax return must include Sumter Mortgage gross income and expense 

information through March 30, 2008, I have been required to file for an extension of the 

income tax return of the Estate of R. D. Belk that was due on July 15, 2008. 

Without these records, I will not- be able to file estate income tax returns which 

would result in penalties and interest.. Sumter Mortgage gross income reported on the 

last estate income tax return I prepared was $256,435. The last Bibco, Inc. return I 
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prepared reflects gross income of $209,305. This does not include principal collections 

on sales contracts. 

In order to bring the Sumter Mortgage Company bookkeeping current, I must be: 

provided with Sumter Mortgage income and expense records for the period from 

January 2008 through June 30, 2008, and each month thereafter as it is essential that I 

be able to file timely and accurate returns and assist in the filing of estate accounting 

and inventories in the probate court. 

Until June 2007, I also handled Bibco in a similar manner for quite somE:! tirne 

when, for reasons unknown to me, Linda Harris directed that my office'cease doing the 

Bibco books and tax returns. In June of 2007, Bibco's only employees were Gene Belk 

and'Linda Harris, both children of Mr. Belk, who were acting as managers oUha! entity. 

Since Bibco is a personal holding company that collects on installment sales contracts 

and accounts receivables, unless bonuses or dividends were paid by June 30, 2008, an 

accumulated earnings tax would be imposed on Bibco's undistributed personal holding 

company income. I have been told that a dividend was paid to Mrs. Ida Belk on or 

before June 30, 2008. 

I attended a meeting in my office on June 28, 2008 among Roger Long, the CPA 

hired by Linda Harris, and lawyers for some of the parties to this ,action. I have been 

told that Mrs. Ida Belk created a trust and has transferred her interest in Bibeo into that 

trust. There could be substantial income tax consequences to Mrs. Belk and the estate 

if a'ssets of Sumter Mortgage were transferred to her trust. 

I prepared a spreadsheet from the Sumter Mortgage financial information that 

has been provided to me which shows that from April 5, 2004 through June 30, 2008, 

3 

219 

'" i 



· . 

Ida Mae Balk has r~ceived gross distributions from Sumter Mortgage of $1,138;829.00 

(Attached). 

Under the terms of Mr. B~lk's Will, the personal representatives of his estate are 

directed and mandated to funp two separate trusts, a Trust B and a Trust C. I am not 

aware ot'the status of the funding ofthese trusts because I do not have the records . 

SWORN to and subscribed before me 

This 26th day of August, 2008. 

. ~ --~~~-------
Wilson M. MacEwen 
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MONTHLY BANK DRAFT 

TRANSFER - FAMILY G.IFTS 

AUTO EXPENSES 

HOUSE EXPENSES 

CPA 

FEDERAL TAX PAYMENTS 

CONTRIBUnONS 

se TAX PAYMENTS 

SAMBI"lO'S • ERVIN 

COLDWELL BAJQKER • E MONEY OPTION 
STAMEY LIVESTOCK ROAD· 
(PURCHASED BY BIB CO) 

Car for R.M.B. 

2004 

rI"A' ..... , ... 'Io/:iII 
~~. . ,~ 

9,500: 

220,000 

229,500 

(A) Includes $85,468 Federal Tax on Joint 2004 IndIvidual Return. 

(8) S.C. Taxon Joint 2004 Individual Return . 

SUMTER MORTGAGE COMPANY 
DRAWS 

. IDA MAE BELK 
4/5f04 - 6/30/08 

:W05 2006 2007 200B 

18,000 18,000 23,000 9,000 

143,000 

. 9,442 288 

3,594 270 

6,000 

160,558 (A) 95,494 101,840 76,380 

3,455 3,020 3,235 1,560 

38,n2 (8) .20,976 21,i60 15,360 

123,596 

.5,000 

8,329 
363,785 . 274;415 168,271 102,858 

. _ ..... _ .... - ._-------:----------_ ................. __ .... " ... - ... __ .. .. 

............. ;.a.t;.&."i 

Totals: 

n,500 

363,000 

9,730 

3,864 

6,000 

434,272 

11,270 

96,268 

123,596 

5,000 

8,329 
1,138,829 



STATE OF; SOUTH CAROLINA-' 

COUNTY OF SUMTER 

PROBA"rE COURT 

OALE ATKINSON ' 
PROBATE COURT JUDGE 

IN THE MATTER OF THE ESTATE OF ROBERT D~ BELK 2006 SEP /6 AM /0: 29 

SUMTER COUtHY. S.c.. CASE NUrylBER: 2004-ES-43-225 

PETITION FOR REMOVAL OF CO-PERSONAL REPRESENTATIVES 

Petitioners; Patricia B. Schmid and Robert M. Belk 

1. Natwre of interest of undersigned: Beneficiaries of the Estate of Robert D. Belk, as named in 
the Last W'iI/ and Testament of Robert D. Belk. 

2. We ;request an Order for the removal of Gene C. Belk and Linda B. Harris ,Co- Personal 
'Representatives in this estate because: 

A. The: Co-Personal Representatives have failed to provide an accounting of the assets of the 
Est~te since March,,31, 2007, despite having been requested to do so. 

I 

B. The: Co-Personal Representatives have entered into voidable transactions pursuant to S.C. 
Code Ann. §62-3-713. 

c. Thei Co-Personal Representatives are squandering estate assets on unnecessary litigation. 

'0. The; Co-Personal Representatives have failed to distribute assets of the Estate to the 
ben~f1ciaries. despite the elapse of over four (4) years since the death of the decedent. 

E. The Co~Personal representatives have disregarded their obligations as fiduciaries through the 
aboye-stated acts of omission and commission. 

, 

Executed this l~ day of September, 2008 

SWORN TO BEFORE ME THIS LL 
day of Se :te er,2008 

Notary Pu :" for South carolin~) j 

My Comm, sion Expires: .1'0 11 r ()Cf;. 

fORM IIJJ1PC 171871 
SCPC3-4l11 

.fj~k.~ 
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ORDER FOR HEARING 

IT IS ORDERED thata hearing on this matter be set for: 

DATE: 

TIME: 

PLACE: 

Purs.uant to SCPC Section 3-8 ii, the petitioner is ordered to give notice of this hearing by 
copy of this petition and order to the Personal Representative, the attorney of record and ____ _ 
as follows:· 

Probate Court Judge 

FORM #331 PC (71B71 
SCPC 3-611 ' 

Page 2 of 3 
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Upon receipt of this notice, the Personal Representative shalrnot act except to correct 
maladministration, or to preserve the estate without this Court's approval. ' 

OTHER RESTRICTIONS: 

ORDER TO DISMISS PETITION 

Upon hearing, IT IS HEREBY ORDERED that the petition for this removal of _____ _ 
as Personal Representative in the abo'{e estate be dismissed as follows: . 

Probate Judge 

ORDER OF REMOVAL 

Upon hearing. IT IS HEREBY ORDERED that • the Personal 
Representative in the above estate, be removed from that appointment as follows: 

Probate Judge 

Such assets remaining in his/her name or under his/her control shall be distributed as follows: 

FoRM #331PC (71.87) 
SCPC 3-611 . Page 30f 3 
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STATE OF SOUTH CAROLINA 

. DALE ATKIHSOH 
PROBATE COURT JUDGE 

PROBATE COURT 
ZOOO SEP 16 AM 10: 3U . . 

COUNTY OF SUMTER 
SUr-iTER coUtHY. S·.C. 

IN THE MATTER OF THE ESTATE OF ROBERT D. BELl( 

CASE NUMBER: 2004-ES-43-2Z5 

MOTION FOR REMOVAL FROM PROBATE COURT TO CffiCUIT COlT.RT 

YOU Wll..L PLEASE TAKE NOTICE that the Petitioner, Patricia B. 'Schmid, moves for 

an order of the Sumter County Probate COM removing the following to the Court of Commons 

Pleas for the Third Judicial Circuit: 

1. Petition for Removal of Co-Personal Representatives; 

. 2. Petition for Review of Compensation; 

3. Petition for Appointment of Patricia B. Schmid ·as Personal Representative; 

4. All pleadings filed in response thereto. 

This motion is made pursuant to S. C. Code Ann. S eetion 62-1-302 (cl) as well as any 
other law as may be supported by the pleadings, filings, and such other evidence or argument as 

the court may allow, and any memorandum filed in support of this motion. 

Date: September It', 2008 . 

By: -\,I!:~c::::",..-I-.J.<-~~------

2 No rooks Street 
Manning"SC 29102 
Phone: 803-435-0909 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF SUMTER ) 

DALE ATXINSON 
_PROBATE COURT JUDGE 

IN THE ,PROBATE COUR1008 SEP 29 PM 3: 13 

SUtiTER COUNTY. S.C. 

-IN Tl;1E MATTER OF THE ESTATE OF ROBERT K. BELK 

CASE NUMBER: 2004-ES-43-225 

: MOTION FOR REMOVAL FROM PROBATE COURT TO CIRCUIT COURT 

: YOU WILL PLEASE TAKE NOTICE that the Petitioner, Ida Mae K. Belk, moves for 

an order of the Slimter County Probate Court removing the following to the Court of 

Commons Pleas for the Third Judicial Circuit: 

1. Petition for Removal of Co-Personal Representatives; 

2. Petition for Review of Compensation; 

3. Petitio~ for Appointment of Linda B. Harris as Personal Representative; 

4. All pleadings filed in response thereto. 

This motion is made pursuant to S.C. Code Ann. §62-1-302(d) as well as any other 

law as may be supported by the pleadings, filings, and such other evidence or argument 

as the court may allow, and any memorandum filed in support of this motion. 

Sumter, South Carolina 
September cfl 9 , 2008. 

WEINBERG & BROWN, LL.P. 

BY:~~~ 
: M. wEJNBERGJJR i 

109 North Main Street 
Post Office Drawer 1289 
Sumter, South Carolina 29151-1289 
(803) 775-1274 
Attorney for Attorneys for Defendants, Linda 
Harris as Trustee of' the Ida Mae K. Belk 
Irrevocable Trust, Bibeo, Inc., and Ida Mae K. 
Belk' 
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STATE OF SOUTH CAROLINA )RECO~~ COURT OF COMMON PLEAS 
Z008}fEB 2cIHARI9rntit1lCIAL CIRCUIT 

COUNTY OF SUMTER ) CIVIL ACTION NO: 2OO8-CP-43-00347 
o 0 0 0 JAl-1ES C.C/l.MPBElL 

Gene C. Belk, Individually and as ,ERI( OF COURT 
C P I R . fO h SU TER COUl-ITY, S.C. 

0- ersona epresentatlve 0 t e 
Estate of Robert D. Belk, ) 

Plaintiff, 

vs. 

Linda B. Harris, Individually and as 
Trustee of the Ida Mae K. Belk 
Irrevocable Trust dated 9117/07 
and in:all°alleged fiduciary 
capacities, Bibco, Inc., Dewey 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Houser, Carolina Preowned, LLP ) 
and Michael D. "Mickey" Lyles, Jr., ) 

) 
Defendants, ) 

) 
And Cheryl Ann Hanlon, Patricia B. ) 
Schmidt, Robert M. Belk, and Ida ) 

"Belk, ) 
) 

Stakeholders. ) 
) 

Plaintiff's Attorney: MoM. Weinberg, Jr. 
Address: P.O. Box 1289 

Sumter, SC 29151 

MOTION AND ORDER INFORMATION 0 

FORM AND COVER S.'EIEET 

Defendant's Attorney: Jan L. Warner 
Address: Post Office Box 2628 

Columbia, SC m29202 
phone: (803) 775-1274 fax: (803) 775-0399 phone: (803) 773-8676 fax: (803) 775-3461 
email: other: email: other: 

o MOTION HEARING REQUESTED (attnch written motion nnd complete SECTIONS I and II) 
o FORM MOTION. NO HEARING REQUESTED (complete SECTJONS II and III) 
o PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II nnd JIl) 

SECTION I: Hearing Information 
NarureofMotion:Tn R.1!\\""i' C~,-Q~('7""{l_\ R~. / 
Estimated Time Needed: \ 'Iz \"\ f"S , Court Reporter Needed: -\L. YES! 0 NO 

o Written motion amended 
o Foffit Motion/Order 

SECTION II: Mollon/Order Type 
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( 
I hereby move for relief for action by the court as set forth in the attached proposed order. 

J ~ ~ j;zbih<Y 
Date/S~itted 

SECTION III: Motion/Order Type 

o PAID-AMOUNT: $, __ _ 
o EXEMPT: 0 Rule to Show Cause in Child or Spousal Support 
(Check reason) 0 Domestic Abuse or Abuse and Neglect 

o Indigent Status 0 State Agency v. Indigent Party 
o Sexually Violent Predator Act 0 Post-Conviction Relief 
o Motion for Stay in Bankruptcy 
o Motion for Publication 0 Motion for Execution (Rule 69, SCRCP) 

, 0 Proposed order submitted at request of the court; or 
. reduced to writing from motion made in open court per judge's instructions 

Name of Court Reporter: ________________ _ 
o Other 

JUDGE'S SECTION 
o Motion Fee to be paid upon filing of the attached order. 
o Other: JUDGE 

. CODE:, ___ _ DATE: ____ _ 

CLERK'S VERIFICATION 
Date filed: 

( 
Collected'by: ___________ _ 

o MOTION FEE COLLECTED ________ _ 
o CONTESTED-AMOUNT DUE:, _______ _ 

(:'" 
" 
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. .RECORDED 
STATE OF SOUTH CAROLINA) IN THE COURT OF COMMON PLEAS 

lUoa FE~lhIbkkAL CIRCUIT . 
) CIVIL ACTION NO: 200B-CP-43-00347 
JAKES C. CI\MPBELl 

COUNTY OF SUMTER 

Gene C. Belk, Individually and as 
Co-Personal Representative ofthe 
Estate' of Robert D. Belk, 

CLERK OF COURT . 
)SUHTER coutHY, S.C. 
) 
) 
) 

Plaintiff, ) 
) 

vs. ) 
) 

Linda B. Harris, Individually ana as ) 
Trustee of the Ida Mae K. Belk ) 
Irrevocable Trust dated 9/17/07 ) 
and ill' all alleged fiduciary ) 
capacities. Bibco, Inc., Dewey ) 

I 

Houser, Carolina Preowned, LLP ) 
and Michael D. "Mickey" Lyles, Jr., ) 

) 
Defendants, ) 

) 
And Cheryl Ann Hanlon, Patricia B. ) 
Schmidt, Robert M. Belk, and Ida ) 
Belk, ) 

) .. 

Stakeholders. ) 
) 

NOTICE OF MOTION AND MOTION 

TO: JAN L. WARNER, ESQUIRE, ATTORNEY FOR PLAINTIFF: 

YOU Wll.,L PLEASE TAKE NOTICE that Linda Harris as Trustee of the Ida Mae K. Belk 

Irrevocable Trust and Ida Mae K. Belk, the equitable owner of all of the assets of said Trust, will move 

before ·the Probate Judge for Sumter County for an Order relieving Gene C. Belk as Co-Personal 

Represeritative ofthe Estate. Said Motion will be based upon acts of maleficence and misconduct on the part 

of Mr. Belk duringhis tenure as Co-Personal Representative, all of which acted toward .the detriment of the 

Estate. 
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Srunter, South Carolina 
February ,.gg ,2008. 

WEINBERG & BROWN, L.l.P. 

BY: __________ .,.,..---,--..,t-,!!-

M. M. WEINBERG, JR. 
109 North Main Street 
Post Office Drawer 1289 
Sumter, South Carolina 29151-1289 
(803) 775-1274 

Attorney for Attorneys for Defendants, Linda Harris as 
Trustee of the Ida Mae K. Belk. Irrevocable Trust, 
Bibeo, Inc., and Ida Mae K. Belk. 

. . 

2 
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RECOROEO 
STATE OF SOUTH CAROLINA ). . IN n;m ~~T OF COMMON PLEAS 

Z(tt)6 rEB ~aIR}51 fD1ClAL CIRCUIT . 
COUNTY OF SUMTER ). C~~~~~QN NO: 2008-CP-43-00347 

J~MES C'o~ COURi . . 
Gene C. Belk, Individually and as, 
Co-Personal Representative of the 
Estate of Robert D. Belk, 

}U~1El~cOUH1,(. S.C. 

) 
) 

Plaintiff, ) 
) 

vs. ) 
) 

Linda B. Hams, Individually and as ) 
Trustee of the Ida Mae K. Belk ) 
Irrevocable Trust dated 9117/07· ) 
and in all alleged fiduciary ) 
capacities, Bibco, Inc., Dewey ) 
Houser,Carolina Preowm;d;LLP ) 
and Michael D. "Mickey" Lyles, Jr., ) 

) 
Defendants, ) 

) 
And Cheryl Ann Hanlon., Patricia B. ) 
Schrnidt,Robert M. Belk, and Ida ) 
Belk,- . . ) 

. .., ) 

CERTIFICATE OF SERVICE 

StakeholderS.. ) . 
) 

. . . . . ~. . .. . 

I, Deborah A. Meeks, an employee of WEINBERG & BROWN, L.L.P. attorneys for the 
Defendants, Linda Harris as !rustee of the Ida Mae K. Belk Irrevocable Tll'st, Bibco, Inc., an~ Ida 
Mae K. Belk, do hereby certify that I have on or about the February ,p r ,2008, served wntten 
MOTION AND ORDER INFORMATION FORM AND COVER SHEET AND NOTICE OF 
MOTION AND MOTION on behalf of the above referenced Defend~ts, by depositing same, 
postage prepaid, addressed as indicated below: 

Sumter, South Carolina. 

Mr. Jan L. Warner 
Warner, Payne & Black., LLP 

Post Office Box 2628 
Columbia, SC 29202 

. fJ~1v tL 1J}{u/U-/ , 
Deborah A. Meeks 
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------",-•........ - .. -,,-.,--------------------

ReeORDED' 
STATE OF SOUTH CAROLINA 

COUNT OF SUMTER 

20fl8NOv ) IN tHE COURT OF COMMON PLEAS 
~. I. ~Q::(jf~lTlfE'jftiIRD JUDICIAL CIRCUIT 

JANES C~)o.~b~TION NO.: 2008-CP-43-0347 . CURl( ~ "t:!t'l.l . 
SUMT>-Fi' ;- q.OURT· 

G~ne C. Belk, Individually and as t • CyUlf fY. S.C.. . . 
Co-Personal Representative oflhe Estate ). 
Of Robert D. Belk . ) 

Plaintiff, 
vs .. 

Linda B. Harris, Individually & as Trustee of the 
Ida Mae K Belk Irrevocable Trust dated 9/17/07 
and in. all alleged fiduei~ry capacities, Bibco Inc 
Dewey ·M. Houser, Carcilina Pre~Qwned;LlC & 
Michael D. "Micky" lyles, Jr. and M.·M ... 
Weinberg, Jr. 

Defendants. 

And Cheryl Ann Hanlon, Patricia B. Schmid, 
Robert M. Belk, and Ida Mae Belk 

Stakeholders 

) 
) 
) 
) . 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

------~----------------------) 

NOTICE OF MOnON AND 
MOTION TO RECONSIDER, 
VACATE, SET ASIDE, ALTER, 
ANDIOR AMEND'OR CLARIFY 
ORDER DATED OCTOBER 25 
200B NOTIGE OF ~ILlNG OF i . 

WHICH WAS-RECEIVED BY' .. 
COUNSEL FOR PLAINTIFF ON 
OCTOBER 31, 2008 AND FOR' 
RELIEF PURSUANT fORUlE 
60(b), SCRCivP 

TO: . THE HONORABLE JAMES R. BARBER, III, PRESIDING JUDGE, COURT OF 
COMMON PLEAS, THIRD JUDICIAL CIRCUIT; S. JAHUE MOORE, ATTORNEY FOR. 
LINDA B. HARRIS, INDIVIDUALLY, BIBCO INC.;- DEWEY M. HOUSER, CAROLINA' 
PREOWNED, LLC, AND MICHAEL D. LYLES JR.; D.J. TYLER; M.M. WEINBERG, 
JR., ATTORNEY FOR DEFENDANT LINDA B, HARRIS'IN :HER CAPACITIES AS CO­
PERSONAL REPRESENTATIVE 'OF THE ESTATE OF ROBERT D. BELK AND 
TRUSTEE Of THE IDA MAE BELK IRREVOCABLE TRUST; POPE D. JOHNSON, 
ATTORNEY FOR M. M •. WEINBERG, JR.; AND WILLIAM JOHNSON ATTORNEY 
FOR PATRICIA B. SCHMJl:: .. 

YOU WILL PLEASE TAKE NOTICE that Plaintiff, by and through his undersigned 

counsel, Will move before the_ Honorable James R. "Sarber, III, Presidin~ Judge,. Court Of 

Common Pleas for the Third Judicial Circuit, Sumter County Courthouse, 141 North Main Stre.et. 

Sumter, South Carolina, on the tenth (10th
) day after service hereof at 10;00 AM., or' at such 
~. . 

. time and place as the Court may deem appropriate, pursu~nt to the provisions of Rules 52, 59, 

and 60, South Carolina Rules of Civil Procedure, for an Order setting aside, vacating, altering, 

amending, darifying, or reconsidering Order dated October 25,2008 (COpy attached as Exhibit 1), 
. . 

noHoe of filing of whloh was received by counse,€ Ociobe, 31, 2008, and Ionelief 
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from judgment due to surprise pursuant to Rule 60(b) SCRCivP, upon the following particulars . 

and grounds: 

SUMMARY OF GROUNDS 

A. Plaintiff was nol given notice that Defendant Weinberg's Motion to Dismiss would 

be converted to a Motion for Summary Judgment until the date of the hearing or that said. . . . 

motion would be heard before Plaintiffs previously filed motions to disqualify Weinberg and .to 

compel his compliance with a properly issued Rule 45 subpoena, neither of which motions were 

. heard or ~onsidered by the Court. 

B. The Court heard and determined Defendant Weinberg's Motion to Dismiss prior 

to hearing and ruling on Plaintiffs prior motions and prior to hearing the testimony of Plaintiff 

and his expert witness, Dessa Ballard. 

C. Contrary to said order, Plaintiff· did not have the opportunity to submit an affidavit 

or to complete discovery, and the Court did not consider the affidavits filed by the Plaintiff with 

regard to his prior motions to disqualify and to compel diScOvery or attached to his motion for 

temporary injunction that brought the matters before the Court. 

D. The Court did npt determine that Weinberg owed a fiduciary duty to Plaintiff as 

Personal Representative of the estate when, in fact, he did, and the Court failed to address this 

issue. 

E. The Court determined that Defendant Weinberg owed no duty to Plaintiff 

individually when the allegations of the Amended Complaint alleged that Defendant Weinberg 

interfered with the family settlement agreement and the memorandum regarding future 

transactions which effected Plaintiff individually as a b~neficiary of the estate, all as also set. 

forth in the affid(!vit of Desa Ballard that was not considered~ by the Court. 

F. . At a minimum, Plaintiff should have been allowed to re-pleadhis Amended 

Complaint, not have the same dismissed by way of Summary Judgment under these 

circumstances, 
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FURTHER GROUNDS 

1. A hearing was held before the Honorable James R. Barber, III, on October 2, 

2008. 

2. As a result of that. hearing, the Judge Barber issued an Order granting Summary 

Judgment and dismissing M.M. Weinberg, Jr. as a Defendant pursuant to Rule 56, South 

Carolina Rules of Civil Procedure, by order dated October 25, 2008, a copy of which was 

. received by counsel for Plaintiff on October 31, 2008. (Exhibit 1) 

3. The purpose of the October 2, 2008 hearing is set forth in Judge Barber's Order 

for Expedited Hearing dated September 8, 2008 (Exhibit 2-Judge Barber's Order), namely a 

hearing on Plaintiff's Malian for Expedited Hearing on his Motion for Injunction and Restraining 

Order dated August 26, 200B pursuant to Rule 65, South Carolina Rulf#S of Civil Procedure. 

(Exhibit 3-Motion for Injunction and Order of Supreme Court). The date of the hearing was 

changed to October 2, 2008 based upon conflicts of some counsel. 

4. On September 1-1, 2008, counsel for Plaintiff was served with Defendant 

Weinberg's Notice of Motion and Motion to Dismiss pursuant to Rule 12(b)(6), South Carolina 

Rules of Civil Procedure. (Exhibit 4 - Weinberg's Motion to Dismiss). 

5. Attached to that Motion were affidavits of M.M. Weinberg, Jr~, Linda B. Harris, 

and Ida Mae Belk, all parties to this action. 

6. On February 29, 2008, Plaintiff filed and served upon Weinberg a production 

'subpoena and notice of deposition. (Exhibit 5) On March 18, 2008, Weinberg sought a 

protectiVe order (Exhibit 6). Based upon his refusal to comply with discovery, Plaintiff served a 

motion to compel on March 21. 200B.(Exhibit7) 

7. Pursuant to Rule 12. South Carolina Rules of Civil Procedure, a Motion to 

Dismiss for failure to assert facts sufficient to state a cause of action .ishall be treated as one 

for summary judgment and disposed of as provided in Rule 56, and all parties shall be 
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given reasonable opportunity to present all material made pertinent to such Motion by 

Rule 56." 

8. Contrary to Rule 56, counsel for Plaintiff was never given reasonable notice that 

the hearing conducted on October 2, 2008 would be converted from a Motion to Dismiss to a 

Motion for Summary Judgment or that this motion would be heard prior to Plaintiff's previously 

filed motion or the testimony given by the Plaintiff and Desa Ballard, Plaintiff's expert witness. 

9. Plaintiff was not given notice that Weinberg's 12(b)(6) Motion to Dismiss would 

be converted to a Motion for Summary Judgment until such was announced for the first time at 

the hearing on October 2, 2008. 

10. The deposition and discovery sought by Plaintiff from M. M. Weinberg, Jr." is 

relevant to these proceedings, yet M.M. Weinberg, Jr. has been allowed to stonewall discovery 

and refuse to provide discovery responses in response to Plaintiff's Rule.45 subpoena to appear 

for deposition. 

11. Based upon the forgoing alone, the trial court erred i.n granting Summary 

Judgment in favor of Defendant Weinberg without first allowi~g Plaintiff an opportunity to 

engage in di::;covery pursuant to his inotion to compel, before testimony was provided, and 

without giving reasonable notice. 

12. The Court heard Defendant Weinberg's Motion to Dismiss out of order, and 

converted the same to a" Motion for Summary Judgment without considering the facts that 

Defendant Weinberg had stonewalled discovery, had deprived Plaintiff of the ability to secure 

discovery, and that Plaintiff did not have a reasonable opportunity to present opposing affidavits. 

The Court also failed to consider affidavits before the Court that created a genuine issue of 

material fact. 

13. By stonewalling discoverY and not giving Plaintiff reasonable notice that the 

Motion to Dismiss would be converted at the hearing to a" Motion for Summary Judgment, 
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Plaintiff has been denied the reasonable opportunity to engage in full discovery and has been 

prejudiced. 

14. The trial court erred in dismissing Defendant Weinberg because it did not 

consider the entire record, incluqing affidavits of Plaintiff and of Ms. Ballard that were previously 

filed with the court, but not reviewed by the Court, and are incorporated herein by reference, 

including: 

a. 

relief; (Exhibit 8) 

b. 

Affidavit of Gene Belk dated August 26, 2008 in support of injunctive 

Affidavit of Desa Ballard dated April 7, 2008 attached to Plaintiff's 

Memorandum Regarding Mcition"s to be Heard April 7, 2008; (Exhibit 9) 

c. Affidavit of Gene Belk dated March 21, 2008 in support of motion to 

disqualify; (Exhibit 10) and 

d. Affidavit of Gene Belk dated March 21, 2008 in support of motion "to 

compel. (Exhibit 11) 

15. Had Plaintiff been given reasonable notice,he would have filed his Responses to 

interrogatories and Request for Production on MM Weinberg, Jr. dated September 10, 2008 

which were filed with this Court on November 6,2008, (Exhibit 12) wherein counsel for Plaintiff 

asserts that he cannot adequately respond to Weinberg's discovery until Weinberg complies 

with the Rule 45 production and deposition subpoena. 

16. The Court did not consider the verification of Gene C. Belk as to the allegations 

and facts set forth in the Amended Summons and Complaint which should have been 

considered by the Court as being a sworn statement of fact. 

17. The Court erred by converting Weinberg's Motion to Dismiss into a Motion for 

Summary Judgment prior to hearing the testimony of Plaintiff and Ms. Ballard which was 

presented at the hearing on October 2, 2008 in support of Plaintiff's motion to disqualify wherein 
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both testified as to Weinberg's duties that were owed to Gene C. Belk,individually and as Co-

Personal Representative of the Estate of Robert D. Belk. 
.~ ., 

18. The lower court erred by fir~t proceeding with Weinberg's Motion to Dismiss 

Which was served after Plaintiffs Notice of Motion and Motion to Disqualify M.M. Weinberg, Jr. 
. 

after Plaintiffs Motion to Compel M.M. Weinberg, Jr. to comply with Plaintiffs Rule 45 subpoena 

for records and deposition, and after Plaintiffs application for injunction. (Exhibit 7 - Plaintiffs 

Motion to Compel) 

19: Had the Trial Court heard the matters as set forth in the Order of Judge Barber 

dated September 8, 2008 as to Plaintiffs Injunction request and Plaintiffs Motions in date order, 

Pla-intiff would had.have reasonable opportunity to engage in discovery directly related to M.M. -

Weinberg, Jr.'s involvement in the facts, circumstances,. and allegations set for:th in his 

Amended Complaint. Therefore, the granting of summary judgment was improper due to a 

failure to afford Plaintiff a reasonable opportunity to engage in discovery, and Plaintiff should 

have been allowed to amend his pleadings. -

20. Had Plaintiff been allowed to proceed with Weinberg's deposition and to receive 

the records sought in the Rule 45_ subpoena, Plaintiff would have been able to ~scertain facts 

relevant to _ the Motion to Qismiss that was converted to Motion for Summary Judgment at the 

time of the hearing. 

21. The trial court erred in granting Summary Judgment as to M.M. Weinberg, Jr. 

and should modify, alter, vacate or amend the Order pursuant to Rule 59, SCRCivP, or in the 

altemative, modify or set aside the order granting summary judgment pursuant to Rule 60, 

SCRCivP, based upon the surprise, inadvertence, or excusable neglect as set forth above and 

below. 

22. By omission, the trial Court did not find that Defendant Weinberg did not owe a 

duty to Plaintiff as co-personal representative of the estate. 
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23. Plaintiff sued Defendant Weinberg individu~IIy and as Co-Personal 

Representative of the Estate of R D. Belk. The Oroerdated October 25, 2008 finds that 

Weinberg did not owe a duty to Plaintiff indiViduaily whic~ isinac~urate. 

24. The court failed. to apprehend that. Mr. Weinberg had an attorney-client 

relationship with the decedent R.D. Belk which extends past his death and thereby to the Est;3te 

of RD. Belk.Further, there was an express-implied atlorney-client relationship between Gene 

C. Belk, individually and Mr. Weinberg and his law firm ~nd that Mr. Weinberg and his law firm, 

owed not only a duty to Gene C. Belk, individually, but al~o to him as co-personal representative 

of the Estate of R D. Belk and the Estate of R D. Belk .. 

25. The lower court erred in failing to consider or misapprehending th~ duty owed by 

Weiilbergto the Estate of Robert D. Bell< on behalf cif whom damages are claimed by and 

through· Gene C. Belk in his capacity of Co-Personal Representative of the Estate as set forth 

clearly in the Amended Complaint. 

26. At a minimum, the Court should have aliowed Plaintiff to re-plead his Amended 

Complaint, and failing to do so constitutes reversible error. 

Plaintiff incorporates herein by reference the affidavit of Jan L. Warner dated November 

10, 2008 (Exhibit 13), the affidavit of Gene Belk dated November 10, ·2008 (Exhibit 14) filed 

herewith. all arguments as set forth in all pleadings previ.ously filed with this Court. together with 

all affidavits previously filed and all testimony presented to this Court. together with such other 

memoranda which may be submitted to the Court at a hearing on this matter. 

7 
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Columbia, South Carolina 
November 10, 2008 

Jan L. r 
M ew E. St etz 

ost Office Box 2628 (29202) 
1122 Lady Street, Suite 1200 
Columbia, South Carolina 29201 
Telephone: (803) 799-0554 
Facsimile: (803) 799-2517 
Attorneys for the Plaintiff 

8 
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STATE OF SOUTH CAROLINA 

COUNTY OF SUMTER 

Gene C. Belk, Individually and as Co­
Personal Representative of the Estate 
of Robert D. Belk, 

Plaintiff, 

vs. 

Linda B. Harris, Individually and as 
Trusteeofthe Ida Mae K. Belk 
Irrevocable Trust dated· 9/17/07 and. in 
all alleged fiduciary capacities, Bibco, 
Inc_, Dewey M. Houser, Carolina 
Preowned, LLP, Michael D. "Mickey" 
Lyles, Jr., and M. M. Weinberg~ Jr., 

Defendants. 

And Cheryl Ann Hanion, Patricia B. 
Schmit, Robert M. Belk, and Ida Mae 
Belk, 

Stakeholders. 

liN THE COURT OF COMMON PLEAS 

Civil Action No. 08-CP-43-0347 

ORDER· 

. ....,. 
-= r = c::, = .~ ..... C) 

o:;:.~ r> rn ...,r-". -f 
() ~.~II"' Co.) 

• (.h!"> m 
:''-''r- :Do < ~::oIr;--. :3: 

<-.r - m n .. 0 3:. .r:-
0'\ 

This actio~ came bef~re the Court on October 2, 2008 for a hearing on a motion of 

Defendant M. M. Weinberg, Jr. ("Weinberg") to dismiss the complaint against him. The 

motion was made pursuant to Rule 12(b)(6), SCRCP, and was supported by the affidavits 

of Weinberg and Defendant Linda B. Harris, as Personal Repiesentative and Trustee, and 

Ida Mae Belk. The plaintiff submitted his affidavit in opposition to the motion_ These 

affidavits were not excluded by the Court. Pursuant to Rule 12(b), SCRCP, the motion was 

treated as a motion for summary judgment. 

Upon .considering the arguments of counsel, the affidavits before the Court, and the 

·1 -
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memorandums submitted by the plaintiff and Weinberg-, I find that Weinberg is entitled to 
~ : . 

judgment in his favor as a matter of law for the reasons set forth below. 

The plaintiffs and Defendant Harris are broth~r and sister and ~re Co-Personal 

- Representatives of their faiher's estate. The dispute here arises oUt of matters related to 

the estate. Weinberg, who represented the deceased Robert D. Belk for many years prior 

this death, has represented his widow, Ida Mae Belk, his daughter, Linda 8; Harris in her 

c~p~city as Trustee of the Ida Mae Belk Irrevocable-Trust dated September 17, 2007 and 

as Co-Personal Representative of the Estate of Robert D. Belk, and, Bibee, Inc .. a 

corporation owned by the widow. 

Weinberg was joined as a party'to this action by the Amended Complaint.1 The 

Amended Complaint asserts four causes ()f action against Weinberg. The causes of action 

against Weinberg are to set aside, influenced transactions, civil conspiracy, tortious 

interference with a contract, and breach of contract accompanied by a fraudulent act. 

Weinberg asserts that he is not a party to any contract referenced in .the complaint 

and that he cannot be sued to set aside agreements to which he is not ~ party. Weinberg 

asserts that he is immune from suit -for civil conspiracy and tortious interference with a 

contract since he was at all times acting as attorney for his client,S, within the scope of his 

representation of-his -clients. Further, _Weinberg maintains ,that he does not owe ,any 

independent duty to plaintiff and that he has not breache9 any duty owed to the plaintiff. 

Rnally;Weinberg maintains th~t he is not a party to any contract with the plaintiff a-nd 

therefore cannot be liable -for breach of contract accompanied by a fraudulent act. 

Weinberg, pointing to B pending motion to disqualify him as an attorney in this action, mainlains \!lal his -
joinder to the action was an effort to prevent him from representing h~ clients in the action. 
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TheAmended Complaint does not allege and the plaintiffs affidavit does not assert 

that Weinberg is a party to any agreement sought to be set aside as having been subject to 

undue influence. I find that Weinberg cannot be sued to set aside an agreement to which . ': . 

he is not a party. 

The Amended Complaint does not allege and the plaintiffs affidavit does not assert 

that Weinberg has breached some independent duty to the plaintiff or that Weinberg acted 

in his own personal interest, outside the scope of his representation of his clients. 

"Generally, 'an attorney is immune' from liability to third persons arising from the 
performanCe of his professional activities as an attorney on behalf of and with 
the knowledge of his client: Gaar v. North Myrtle Beach Realty Go., Inc., 287 
S.C. 525,528,339 S.E.2d 887, 889 (el App. 1986). In Stiles v. Onorato, 318 
S.C. 297, 300, 457 S.E.2d601, -602 (1995), this Court held 'an attQrney may be 
held liable for conspiracy where, in addition to representing his client, he 
breaches some independent duty to a third person· or acts in his own personal 
interest, outside the scope of his representation of the client.' •. Pye v. Estate of 
Fox, 369 S.C. 555, 633 S.E.2d 505 (2006). 

The affidavits of Weinberg, Defendant Harris, and Ida ¥ae Belk establish that Weinberg· 

acted only in the capacity as an attorney for'his clients·, pursuant to their instructions and 
. . 

directions. Although plaintiffs counsel asserted ·that Weinberg had acted in his own 
. . , 

personal interest because he had received attorney's fees, this argument fails. If mere 

receipt of attorney fees were sufficient to cause a lawyer to lose his immunity, the lawyer 

would never have immunity unless the services were rendered· without a fee being 

charged. For the loss of immunity to occur, there must be evi~ence that the laWyer 

breached an independent duty owned to a thirp party or that the lawyer has acted in his 

own personal interest, outside the scope of his representation of his clienl Here, I find that 

Weinberg' owed no duty to t~e plaintiff. There is no evidence that Weinberg has acted in 

his own personal interest, outside the scope of his representation of his clients. Weinberg 
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is therefore entitled to summary judgment as to the causes of action for civil conspiracy 

and tortious interference With a contract. 

The Amended Complaint does not allege and the plaintiffs affidavit does not assert 

that Weinberg was a party'to a contract with the plaintiff, In order to have a claim for 

breach of contract accompanied by a fraudulent act, the plaintiff must establish that there 

is a contract with the adverse party, The plaintiff must then establish three elements: (1) 

breach of contract; (2) fraudulent intent relating to the. breaching of the contract and not 

merely to its.maklng; and (·3) "fraudulen't aCt accompanying the breach. Harper. v. Ethridge, 

290 S,C. 112, 348 S,E.2d 374 (CI. App. 1986). Since ther~ is no contract between the 

plaintiff and Weinberg, Weinberg is entitled to summary judgment as to the cause of action 

for breach of contract accompanied by a fr~udulent act. 

ACCORDINGL Y. 

IT IS ORDERED that judgment be and hereby is entered in favor of Defendant M. 

M. Weinberg, Jr. with respect to the plaintiffs Amended Complaint against him in the 

above-referenced action. 

AND IT IS SO ORDERED. 

(9l..U~;:JI.A ,South Carolina 

October J...j. 2008 

lames R. Barber, III . 
Circuit Court Judge 
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STATE OF SOUTH CAROLINA 

COUNT OF SUMTER 

) IN THE COURT OF COMMON PLEAS 
) FOR THE THIRD JUDICIAL CII~CUIT 
) 
) CIVIL ACTION NO.: 2008-CP-43-0347 
) 

Gene C. Belk, Individually and as " 
Co-Personal Representative of the Estate 
Of Robert D. Belk 

Plaintiff, 

) 
) 
) 

>" 
) 

vs. ) " . 
) ORDER FOREXPEDITED HEARING 

"Linda B. Harris, Individually & as Trustee of the) 
Ida Mae K Belk Irrevocable Trust dated 9/17107) 
and in all al/eged fiduciary capacities, Biboo Inc) 
Dewey M. Houser, Carolina Pre-Owned, LLC &} 
Michael D. "Mickey" LyI~s, Jr. and M. M. ) 
Weinberg, Jr. ) 

Defendants. ) 
) 

And Cheryl Ann Hanlon, Patricia B. Schmit, ) 
Robert M. Belk, and Ida Mae Belk ) 

Stakeholders 
) 
) 

-------------) 
This matter is before the Court on Motion of Plaintiff, by and through his counsel, 

seeking an expedited hearing on his" Motion for Injunction and Restraining Order 

pursuant to Rule 65, SCRCivP. It appearing that exigent circumstances exist with 

regard to the property in interest unless this Court intervenes on a timely basis, it is 

accordingly, 

ORDERED: 

1. That a"n expedited on Plaintiffs Motion for Injunction and Restraining Oraer 

shall be held on this matter on the 12th day of September, 2008 at 9:30 AM., at Richland 

County Judicial Center , 1701 Main Street , Columbia , South Carolina, at 

which time Defendant shall show cause why the relief reque~ted should not be granted. 

1 
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AND IT IS SO ORDERED 

At Chambers 

a~~~ . South Carolina 

fJIz- day ofi')n&L.~OO8 

2 

245 

~Z~}~udg* 
Court.JP .. Common Pleas' . 
__ ..s-=-'_': __ Judicial Circuit . 



"i.·r •••••.• _ ..... 

STATE OF SOUTH CAROLINA RECORDED) IN THE COURT OF COMMON PLEAS' 
2608 SEP - 9 AM II} jt0R THE THIRD JUDICIAL CIRCUIT 

COUNT OF SUMTER ). . 
JMfE? C. ~N;f'BdJ;IVIL ACTION. NO.: 2008-CP-43-0347 

. .' ClEtiX Of "Oi I(ll'\ . r-U'A'T \t ...,. IJ 

Gene C. Belk, Individually ancfa~ : ER CaUlEY. S)G. •. 
Co-Personal Representative of the Estate ) 
Of RobertO. Belk . ) 

) 
Plaintiff, ) 

vs. ) 
) NOTICE OF. MOTION AND 

.Linda B. Harris, Individually & as Trustee ofthe) MOTION FOR AN EXPEDITED 
Ida Mae K Belk Irrevocable Trust dated 9/17/07) HEARING ON MOTION FOR 
and in all alleged fiduciary capacities, Bibco Inc) INJUNCTION AND RESTRAINING 
Dewey M. Houser, Carolina Pre-Owned, LLC &) ORDER 
Michael D. ~Mickey" Lyles, Jr. and M. M. . ) . 
Weinberg, Jr. ) 

. Defendants. .... ) 
) 

And Cheryl Ann Hanl()n, P~tricia B. Schmit. ) 
Robert M. Belk. and Ida Mae Belk ) 

) 
. Stakeholders ) 

--------------------------~~). 
TO: S. JAHUE MOORE, JOHN E. MILES, SR., ATTORNEY FOR LINDA B. 
HARRIS, INDIVIDUALLY, BIBCO INC .• DEWEY M. HOUSER, CAROLINA 
PREOWNED, LLC, AND MICHAEL D. LYLES JR.; AND TO M.M. WEINBERG, JR., 
ATTORNEY FOR DEFENDANT LINDA B. HARRIS IN HER CAPACITIES AS CO­
PERSONAL ~EPRESEN'r AlIVE OF THE ESTATE OF ROBERTD. BELK AND 
TRUSTEE OF THE IDA MAE BELK IRREVOCABLE TRUST; POPE D. JOHNSON. 
ATTORNEY FOR M. M. WEiNBERG,-JR. - -

Plaintiff. Co-P~rsonal Representative of Estate of Robert D. Belk hereby moves for 

an Order setting an expedited hearing on shortened notice to hear and consider Plaintiffs 

motion for an injunction and temporary restraining order pursuant to Rule 65, SCRCivP. 

This motion is brought because hundreds of thousands of dollars have been 

diverted from the Estate of Robert D. Belk by Defendant Harris and Defendant Weinberg to 

Defendant Bibco and to Stakeholder Ida Belk and irreparable-damage is being done to the 

estate. 
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1. Robert D. Belk died on April 5,.2004 an-d this Estate is being probated in the 

Probate Court for Sumter. 

2. On May 7, 2004, Plaintiff and Defendant Harris probated their father's Will 

and were appointed as Co-Personal Representatives by the Probate Court for Sumter 

County 

3. On the same day, Plaintiff and Defendant Harris opened an estate account 

and took over the existing Sumter Mortgage accounts at the National Bank of South 

Carolina'that are and were estate' assets. 

4. For more !han, twenty (20) years, Wilson MacEwen and ,Company, certified 

public accountants firm in Sumter has handled the bookkeeping, tax preparation and all 

a'ccounting responsibilities for Mr. Belk and all business entities before his, death, and then 

for the Estate of R. D. Belk, his, unincorporated company Sumter Mortgage,and Bibco, 

Inc., thereafter. 

5. Since the estate was .open, four (4) years ago, PIC3intiff and Defendant Harris, 

as Co-Personal Representatives, have used estate-owned Sumter Mortgage accOunts as 

the general ~perating business accounts fro~ which employees and normal operating 

expenses were paid with accountings submitted to Mr. MacEwen by Linda 'Garrett, Mr. 

Belk's long-time bookkeeper. 

6. 'In the latter part of December 2007 at which time the Defendant Harris began 

diverting estate income to separate accounts, inciuding, Bibco, Inc. and perhaps other 

unknown accounts, thereby depriving the estate of cash flow and the ability :to properly 

make accountings and file tax returns. 

7. Stakeholder Ida Mae Belk has been unjustly enriched by acts of Defendants 

Harris and Weinberg by more than $1,000,000.00 over the past four (4) years, and 
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hundreds of thousands of dollars have been diverted from the estate since December 

2007. 

8. Defendant Harris, with the assistance of Defendant Weinberg, has failed to 

perform her fiduciary duties as co-personal representative of the estate by diverting funds 

from the estate, and withholding financial information from Plaintiff and Mr. MacEwen, 

making " impossible to file proper accountings with the Probate Court and to timely file . i 
, 

annual estate income tax returns. 

9. Plaintiff seeks immediate relief and prevent further irreparable harm to the 

estate by issuance of injunctions and restraining orders preventing Defendants Harris and 

. Weinberg from interfering with -estate administration and requiring the return of all assets to 

the estate so as to preserve estate assets until such time as this proceeding is resolved, 

and to specifically enjoin Defendants Harris, Weinberg, Bibco, and Stakeholder Ida Belk as 

follows: 

A. To enjoin these Defendants and the Stakeholders from interfering with 

_estate assets and from diverting income of Sumter Mortgage, an estate asset, to other 

accounts including I. M. Belk Co., Bibco, Inc., and-the Ida Belk Trust. 

B. To require Defendant Harris and Stakeholder Belk to return to the estate 

all sums diverted to such other. accounts. 

C. _ To require Defendant Harris to provide to Wilson MacEwen, C.P A, all 

financial- information regarding estate income so that proper estate accountings and-

income tax returns can be prepared, 

D. To enjoin Defendants Harris, Weinberg and Bibca, Inc. from depositing 

any monthly checks and cash received from- ali savings into any acCount oth'er'than 

Sumter Mortgage pending final Order of the appro? 
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E. To enjoin Defendants Harris, Weinberg and Stakeholder Belk from 

withholding and conspiring to withhold pertinent financial information on Sumter Mortgage 

and Bibco, Inc. from Plaintiff and from Wilson MacEwen, CPA. 

F. To enjoin Defendants Harris and Stakeholder Ida Belk from funding the 

Ida Belk Trust until final hearing on the merits . 

G. To require Defendant Harris and/or Stakeholder Ida Belk to return. to the 

estate tax refund checks of approximately $110,000.00 which represent taxes paid for. 

St~keholder Ida Belk by Sumter Mortgage. 

H. To allow Plaintiff to deposit more than $500,000.00 in Sumter Mortgage 

funds now being held at Nelson, Mullins, Riley and Scarborough into an interest bearing 

account in the name of the estate at the National "Bank of South Carolina until final Order 

of the appropriate Court. 
. . 

I. To enjoin Defendant Harris from making any additional distributions to Ida M. 

Belk until TrustS and C under Mr .. Belk's Will have been fully funded or, in the alternative, 

until final Order of the appropriate Court. 

J, To enjoin Defendant Weinberg from participating as counsel. in this matter 

and/or comlJ}unicating with Defendant Harris and Stakeholder Belk tintil a hearing on 

Plaintiff's Motion to Relieve his Rrm as Counsel in this matter is heard ... 

K. To enjoin Defendant Harris from acting in the Capacity of co-personal 

representative until final hearing on merits based upon her conduct. 

L. To enjoin Defendants Harris, Houser and Lyles from going ·about the 

premises.of Sumter Mortgage Company office located at 361 Broad Street, Sumter, and in 

any way interfering with the administration of the. estate or attempting to act as agent for 

Sumter Mortgage and Bibeo .. 
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The grounds for this Motion are: 

1. Plaintiffs Affidavit and attached exhibits that irreparable harm will be done to 

the. Estate of Robert D. Belk if such OrderS do not issue, that far outweigh the 

inconvenience or potential damage to Defendants. (Exhibit 1). 
,. 

2. Affidavit of Wilson MacEwen and attachment (Exhibit 2). . 

3. Such other affidavits and exhibits as may be presented at the hearing in this 

maHer. 

amer 
st Office Box 2628 (29202) . 

. 1122 Lady Street, Suite 120.0 . 
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Columbia, South Carolina 29201 
Telephone No.: (803) 799-0554 
Facsimile No.: (803) 799-2517 
Attorneys for the Plaintiff 
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STATE OF SOUTH CAROLINA 

COUNT OF SUMTER 

Gene C. Belk, Individually ana as 
Co-Personal Represent!!tive of the Estate 
Of Robert O. Belk . 

Plaintiff, 
vs. 

Linda B. Harris,Individually & liS Trustee of the 
Ida Mae K. Belk Irrevocable Trust dated 9/17/07 
and in all alleged fiduciary capacities, Bibco, Inc. 
Dewey M. Houser, Carolina Pre-Owned, LLC, & 
Michael D. "Mickey" Lyles, Jr. and M. M. 
Weinberg, Jr. 

Defendants. 

And Cheryl Ann Hanlon, Patricia B. Schmit, 
Robert M. Belk, and Ida Mae Belk 

Stakeholders 

) IN TIffi COURT OF COMMON PLEAS 
) FOR THE THlRD JUDICIAL CIRCUIT 
) 
) CIVIL ACTION NO.: ·2008-CP-43-00347 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

AFFIDA VIT OF 
GENE c. BELK 

IN SUPPORT OF APPUCATION 
FOR INJUNCTIVE RELIEF 

PERSONALLY APPEARED BEFFORE ME Gene. C: Belk who, being duly 

sworn, says: 

I am Co-Personal Representative of the .Estate of my father, ~obert p. Belk and 

Plaintiff above named and seek an expedited hearing for this Court to grant injunctions. 

I have determined that between February 20, 2008 and June 20, 2008, 

$208,563.16 of estate revenue that should have been deposited to the estate account of 

Sumter Mortgage Company has been deposited elsewhere,based upon the directions of 

my sister, Linda Harris, co~person~1 representative of the estate, and M. M. Weinberg, 

Jr. (Exhibits 1 and 2),. 

Based upon previous deposits, I believe that a9ditionallncome of $71.000.00 has 

not been deposited to 'Sumter Mortgage during July and August 2008. 

1 

251 

; . 



The July 31, 2008 statement of Sumter Mortgage general operating checkIng· 

account, an estate as:?et, has a reconciled balance of $10,228.36. In January 1, 2007, 

this account had a beginning balance of $300,385.24. Therefore, $290,000 plus has 

been spent from this account, and there have been no dep~sits since mid-February 

2008 per the instructions of my sister and Mr. Weinberg. 

From June 2008 ,to· this date, the only monies received by me have been 

deposited into the estate Sumter Mortgage account. 

, I am a duly licensed and practicing attomey in good standing.' 'I also am a 

licensed real estate agent and broker in good standing. have a good working 

knowledge cit real estate and accounting. 

It is believed that this money has been deposited to an account known as I. M. 

Belk Company. Mr. MacEwen has previously prepared a spreadsheet showing that my 

mother has received gross distributions cif $1,138,829.00 between April 5,2004, and 
is' a ' ,.. (),. t."" 

June 30, 200' ~ If you add the additional monies that have been diverted from I" 

Sumter Mortgage Company indicated hereinabove, Ida Belk has conservatively 

received gross distributions in of $1,418,392.16. I submit this affidavit in support of my 

application for an injunction to prevent further irreparable. damage from being done to 

the Estate. 

RELATIONSHIP WITH MY FATHER 

During my father's life, he and I were involved in several business relationships. 

My father had a lot of confidence in me. I was his firstborn son and his only child to 

graduate from college and obtain a professional .degree. Our most recent business 

relationship was a 50/50 bUsiness venture which began in June of 2002 in which I was 
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the man.aging partner of a 40 lot mobile home parle In that capacity, I handled all the 

cash receipts, deposits, bookkeeping' and tax preparation. 

After my father died on April 5, 2004, I individually and on behalf of his Estate 

sold the mobile home park to Jessie McLeod in June 2004 under an owner financing 

arrangement, and I remit the Estate's portion of the accounts receivable to the Estate 

each month. 

HISTORICAL FACTS 

In the year 2000, when my father was diagnqsed with. a life-threatening condition, 

he consulted with a noted estate planner Dave Sojourner, of Columbia, at which time he 

reported that he was the 100% owner of Su'mter Mortgage, a sole proprietorship, and 
. .... ':. 

that substantially all of the assets were titled R. D. Belk, d/b/a Sumter Mortgage 

Company. 

On March 4, 2004, M. M. Weinberg, Jr., of Weinberg and Brown prepared a Will 

for my father who di~d on April 5, ~004. His estate is being probated in the Sumter (d."ft) 

County Probate Court. 

According to my father's will, Carlton R. Davidson was mimed as Personal 

.. Representative, and I was named as sole Successor or Alternate Personal 

Representative. 

On or about, April 12, 2004, my sister, Linda Harris, and I jointly consulted Mr. 

Weinberg as we had been deSignated as co-trustees under the Will. Mr. Weinberg had 

my fathers original Will in his possession, and reviewed the terms with my sister and 

me. Among other. things, the three of us discussed the fact that during my fathers 

lifetime, he had handled all aspects of the family finances including buying and selling 
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real estate and other properties in his name, and in the name of Sumter Mortgage , 
Company, an unincorporated entity. 

In our presence, Mr. Weinberg called my father's longstanding certified public 

accountant, Wilson MacEwen, to discuss estate assets and existing b~siness interests. 

Mr. Weinberg provided us legal advice about the probate of the Will; made 

recommendations to us about what we would do as trustees; and how the Estate should 

take control over the assets and business interests in accordance with his Will. 

Acting on Mr: Weinberg's advice .. my sister and I contacted the National Bank of 

South Carolina and had them freeze my fath"er's personal checking account and three " 
. , . . 

(3) Sumter Mortgage business accounts - a General Business Operating Account; a 

Finance Acc"ounts; and a Money MarKet Account -" until the Will could be submitted to 

probate. 

On or about, April 16, 2004, I again met with Mr. Weinberg at his office and (dc.J'J 

discussed with him that my mother, Ida Belk, was not pleased my father disinheriting 

two (2) of his grandchildren and giving his long-term employee, Linda Garrett, an 

immediate bequest of $100,000.00 while his natural children were not getting any 

immediate benefrt. 

On, or about, April 20, 2004, I again met with Mr. Weinberg at his office, this time 

" to discuss my father's assets and business .interests at which time Mr. Weinberg 

showed me four (4) different lists of assets prepared by my father and wrote me 

concerning the same. 

On May 4, 2004, Carlton R. Davidson renounced his right to serve as Personal" 

Representative. I alone was to act as solely as successor or alternate Personal 
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Representative but in an effort to preserve family unity. I allowed my sister. Linda Harris, 

to serve with me as Co-Personal Representative: 

On May 7, 2004. my sister and I were appointed as Co-Personal Representatives 

of .the estate and, on the same day. per Mr. Weinberg's advice, we went to NBSC and 

took control over the three (3) existing Sumter Mortgage business accounts. 

Based upon Mr. Weinberg's advice, Sumter Mortgage been a part of the Estate 

administration for four (4) years from May 7,2004 through the present date. During this 
. . 

four years (except as stated below and the reason for this ?pplication to the Court). my 

sister and I as co-personal representatives handled the daily business of our father's 

estate and jointly cosigned all Sumter Mortgage checks as Personal Representatives of 

his Estate. 

To simplify bookkeeping, my sister and I closed the Sumter Mortgage Finance 

account and transferred the proceeds to the general operating account. Currently. we . fdt.b 

have two accounts: 1he. general operating account and the money market account 

which is a savings account and is inactive except to accumulate interest.. 

The gen~ral operating business checking account is the account into which all 

accounts payable to Sumter Mortgage were to be deposited and from which were paid 

normal operating expenses of the ongoing Sumter Mortgage business. This was the 

account that was turned over the Wilson MacEwen each year so he could prepare the 

estate income. tax retums from May 7, 2004 unlil february 2008 when my sister and Mr. 

Weinberg had these funds deposited elsewhere. which is one of the reasons for this 

application to the Court .. 
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My father's personal checking account was closed, and new checking account at 

NBSC opened in the name of The Estate of R. D. Belk with my sister and me co-signing 

these checks as co-personal representatives. 

Due to errors and omissions contained in the Will prepared by Mr. Weinberg that 

we learned about after it was probated, my mother, my sister, and I went back to Mr. 

Sojourner and were represented by Karen Thomas. Esquire, who prepared a 

comprehensive postmortem plan that was agreed to by myself and Defendant Linda' 

Harris as Co-Representatives of th.e Estate and by my mC?ther. 

As part of. our agreement, my sister and I would be co-trustees and joint 

managers of not only the Estate assets but also other assets held' by our mother, 

including stock in Bibco, Inc. These agreements were written, signed, acted upon, and 

partially performed: 

As part of the postmortem agreemimts, we signed a compromise agreement 

dated June 30, 2005 known as Memorandum of Understanding Regarding Future 

. Transactions. Under the terms of this agreement. our mother agreed to create a new 

trust identical to the trust created by our father naming my sister and me as co-trustees. 

Inconsideration thereof, the Estate arbitrarily assigned our mother, Ida Belk, a 50% 

undivided interest in Sumter Mortgage so that she would correct the defects in the will 

prepared for' our father by Mr. Weinberg. 

After the above documents were signed, on the same day, a Trust Severance 

Agreement Was signed by me and my sister as co-Personal Representatives of our 

father's estate to correct the faulty drafting of the Will by Mr. Weinberg. 

in accordance with our oral and written agreements, my sister and I jointly 

handled the day-to-day management of Bibco and Sumter Mortgage for years. We both 
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were designated as vice-presidents of Bibco, and agreed that Bibco would not conduct 

future sales of used mobile homes due to unreasonable exposures fOf liability and risk. 

Bibco, a C .Carparation set up for my father by Mr. Weinberg, was a "holding 

company", and its pnly legitimate business was to. manage its assets, collect 

outstanding,notes receivables, and to wind down the business entity. Because this was 

an unfavorable way af currently doing business because C Corp~s have double taxatian 

- the corporatian itself is taxed andtnen any dividends to stockholders are also taxed. 

In December 2007, Bibca only had two. (2) employees, me and my sister, and we 

were paid an annual management fee for three (3) years immediately following my 

father's death through June 2007. 

Any assets owned by Bibca that required either yard maintenance or building 

,maintenance were serviced by emplayeesaf Sumter Mortgage. Bibce. occupied office 

, space at 3061 Braad Street, the same office building a~ Sumter Martgage Campany. 

And Linda Garrett handled all accounts receivables far Bibco and Sumter Mortgage. 

Linda Garrett is an employee of and is 'paid by Sumter Mo!1gage. To my 

knawledge, Bibca has made no contributians toward Linda Garrett's, salary nor has it 

paid anything toward office operating expenses such has utilities, telephon~, water, 

. cleaning, etc. 

In December 2007, Linda Harris unilaterally instructed Linda Garrett to withhold 

the Bibco financial records .from me, and from Mr. MacEwen. At that time, she also 

unilaterally instructed Linda Garrett to transfer Bibco all accounting C;lC)d bookkeeping 
. 

serv!ce from Wilson MacEwen to her own personal accountant, Roger Long. I have not 

received any compensation for services since the 2006 .fiscal year. 

7 

257 

" 



. , . . 
Then, after other lawyers would not do her bidding, my sister took my mother to 

Mr-.. Weinberg on September 17, 2007, and Mr. Weinberg, the same person who had 

prepared my father's defective Will, prepared a Trust for my mother naming my sister as 

sole trustee that flies in the face and breaches the very agreements that were made 

necessary by Mr. Weinberg preparing my father's faulty will. 

Mr. Weinberg then had my mother transfer into this trust disputed interests in the 

underlying assets of. Sumter Mortgage and Bibco, all contrary to the very agreements 

made necessary by Mr. Weinberg's errors. These transactions have the potential of 

triggering gift taxes, not to mention that distribution of certain installment sales accounts 

receivable titled in Sumter Mortgage and Bibco to this trust will likely trigger acceleration 

of income on those notes, thereby causing substantial and dire tax consequences: 

To make matterS worse, in 1999, an attorney in Mr. Weinberg's firm filed an 

Affidavit in Circuit Court on behalf of my father stating that he (Robert 0: Belk) was the 

sole stockholder of Bib co , Inc. Under the theory of judicial estoppels', Mr. Weinberg and 

his firm are barred from now taking a contrary position. But he has. 

The underlying gravamen of the action I brought is based upon the breaches of 

the partially performed oral and written agreements referred to above. I have included 

an cause of action for unjust enrichment and accounting against Bibeo because estate 

assets have been deposited into Bibeo. For example, even though Sumter Mortgage is 

the owner of a note and mortgage from Gem Investment Company, Gem's monthly 

payment to Sumter Mortgage is being deposited into Bibco. 

I also believe that because the Estate has an interest- in Westgate Subdivision 

lots that hav.e been sold on time, but monthly payments are being collected and 
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deposited into Bibeo, In addition, the Estate has interests in unsold lots in this 

subdivision that are being rented, with rent being deposited into Bibco. 

The underlying litigation here is based upon the breach of the partially performed 

oral and written agreements by my sister, and, on behalf the estate" I am seeking 

specific performance of these agreements and disputing my mother's legal ownership of 

Sumter Mortgage based upon her and my sister's breaches of contract. 

By letter dated July 31, 200B, Mr. Weinberg acknowledges that my mother's 

disputed ownership in Sumter Mortgage is based upon the previous agreement that she' 

and my sister reneged on with the help of Mr. Weinberg. 

In addition, Mr. Houser has been allowed by my sister to intermeddle in Estate 

matters and sign legal documents for both Bibco and Sumter Mortgage. He also has a 

key to the Sumter Mortgage post office box. In late December 2007, unknown to me, 

, Houser put in a bid for a used mobile home that was accepted. When he approached 

me for funds, I refused. I have just learned that Houser in concert with my sister 

purchased the mobile home with Bibeo funds even though Bibeo had no legitimate 

business interest and was suppose to be winding down its affairs. This is another 

breach of my sister's fiduciary duties. 

On Friday, January1B, 2008, I was informed by Linda Garrett, who is employed 

by Sumter Mortgage, that my sister instructed her in the late December 2007 not to 

make any future deposits into the Sumter Mortgage business account for the 2008 

calendar year. On the same date, Linda Garret informed me that my sister had further 

instructed her to make the designated Sumter Mortgage deposits into another bank 

account known as the I. M. Belk Company and that my sister had actually given her' 

deposit slips for this account. Ms. Garrett also informed me that, not knowing what else 
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to do, .she had not made any deposits into Sumter Mortgage for approximately three (3) 

consecutive weeks and had a significant amount of cash and checks in excess of 

$48,000.00 which had not yet been deposited. 

During the estate administration, it has been normal and customary for Sumter 

Mortgage to pay quarterly estimated taxes for my mother as an accommodation to her. 
. . . 

During the 2006 tax year, extraordinary payments were paid for both state and federal 

taxes, and therefore, large refund checks were issued: in excess of $90,000.00 by the 

IRS and in excess of $20,000.00 by the South Carolina Department of Revenue. My . 

sister intercepted both of these checks· from Mr. Houser who picked up the mail, and 

they were never deposited into the Sumter Mortgage business account. 

In addition, a note receivable from Solomon Till was sold, and this check also 

was intercepted by my sister and never deposited into the Sumter Mortgage account. 

These acts were done without my knowledge and approval. Both acts resulted in 

unintended distributions torny mother or my slster'during the Estate administration, 

another breach of fiduciary duty. 

On January 21, 2008, I hand delivered a letter to Linda Garrett, expressing my 

concern and demanding that all funds collected on behalf of Sumter Mortgage be 

deposited into the Sumter Mortgage business account because said account fell under 

the administration of the estate. 

My sister caused Sumter Mortgage payroll checks to be issued to her son, Mitch 

Harris, and also to Mr. Houser during early January 2008 that I refused to sign because 

her son had never worked for Sumter Mortgage and Mr. Houser is her boyfriend. 

10 
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When I filed the underlying action 0 February 5, 2008, I also sought removal of 

my sister as Co-Personal Representative.' My similar motion in the probate court has 

been removed to this Court. 

Then, on February 19, 2008, the same Mr. Weinberg who prepared my father's 

defective will and helped my mother and sister breach the agreements that were made 

necessary by his malpractice, wrote a unilateral letter to Linda Garrett instructing her to 

deposit incoming funds to my mother's account, I was unaware of the this letter and 

was not copied with the letter, nor did my attorneys receive a copy of this letter even 

though the underlying action had been commenced. 

Thank on March 18, 2008, Mr.. Weinberg sent a unilateral letter to Jessie McLeod 

instructing him to forward one-half (1/2) of a note receivable arising ou~ of the sale of 

Cedar Hill Mobile Home Park to my mother. I again was unaware of this letter, was not 

copied with the letter, and my attorneys did not receive a copy of this. letter. The note 

receivable from Jessie fv1cLeod is owed jointly ~o me and to the Estate, and this note is 

not a Sumter Mortgage asset. It is Estate asset. 

On June 21, 2008, while reviewing the Sumter Mortgage May bank statement, I 

discovered that no income had been deposited. into the gen~ral operating account for 

Sumter Mortgage for that month. ~herefore, on June 25, 2008, I filed a County Incident 

Report with the sheriff's department reporting missing deposits from Sumter Mortgage 

Company in an undetermined amount of money. 

I made an immediately inquiry t~ Linda Garrett, the in-house accounts re~eivable 

. clerk, and she provided me with the income detail of Sumter Mortgage covering the 

period from February 20,' 2008, up through June 20, 2008. J .. determined that 
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$208,563.16 in revenue which should have been deposited to Sumter Mortgage 

Company has been deposited elsewhere. 

The only Sumter Mor.tgage checks I have refused' to sign were those to my 

sister's son, MItch Harris, and her romantic interest, Dewey Houser. 

M'r. Weinberg has continued to conspire with my sister and others to disrupt the 

orderly admini~tration of this estate. 

As the result of a settlement that I handled on behalf of the estate, a large sum of 

money is currently held at Nelson Mullins Riley and Scarborough which represented the 

estate. My attorney prepared an Escrow Agreement to place these funds on interest in 

a restricted account at NBSC,but it has been ignored, thus causing the estate interest. . 

Even though Wilson MacEwen has been my father's and his companies' certified 

publicaccount~nt for more than 20 years and handled everything until my sister and Mr. 
, , 

, Weinberg unilaterally interfered, he has ~een taken out of the loop. 

For example, on August 8, 2008, I spoke with Linda Garrett who told me that 

financial information for Sumter Mortgage that would normally be provided to account 

Wilson MacEwen covering the period of January 2008, up through June 3D, 2008 was , 

still at her office because my sister had not authoiized her to release the Sumter 

Mortgage financial inform'ation, she did not know what to do with it, so she has done 

nothing. 

On August '13, 2008,1 spokifwith Mr. MacEwen who confirmed that he had not 

received the Sumter Mortgage Company financial information that he needs to complete 

the normal and customary bookkeeping for Sumter Mongage Company and also th~ 

2007 estate incorne tax retum that was due on July 15,2008. 
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Because of my sister's refusal to release the 'financial information, Mr. MacEwen 

had to request an extension of time for the estate income tax return. Also, the Sumter 

County Probate Court's ann~al accounting for the period April 1, 2007! through March 

31, 2008 is due but cannot be completed by Mr. MacEwen until he receives the above 

financial information. 

Another example is that the estate has had difficulty collecting a monthly note 

receivable from Land and Mortgage of South Carolina, Inc. that is due to'R. D. Belk 

d/b/a Sumter Mortgage Company. Debtor, who has, gotten behind in the past, has been 

sending monthly payments directly to my office, and I would send them to Linda Garrett 

for deposit into the Sumter, Mortgage account. I collected the February through June 

payments and entrusted Linda Garrett to deposit them to the Sumter Mortgage account, 

but she did not do so. I have now collected the July and August 2008 payments totaling 

$28,784.12 and based upon his lack ,of faith in Linda Garrett, I have deposited funds 

directly into the Sumter Mortgage operating account. 

Based on the unilateral act::; of my sister who now has an absolute conflict of 

interestserving as trustee of the trust Mr. Weinberg prepared for my mother and as co­

, personal'representative of the estate. The financial integrity of the estate and Sumter 

Mortgage have been seriously jeopardized based on these actions. 

Another example: under my father's Will, the personal representatives were 

required to fund two (2) separate trusts, a Trust B and a Trust C before any significant 

distributions to my mother. Qespite this, according to ,spreadsheet prepared by Mr. 

MacEwen, my mother has received gross distributions of $1,138,829.00 between from 

April 5, 2004 and June 20, 2008. 
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Based upon the diversion of Estate/Sumter Mortgage income, and prior 

distributions to Ida Belk, the ability of the personal representatives to fund Trust Band 

Trust C are being severely jeopardized. 

Importantly, my mother has waived her interest in Trust B, making the 

beneficiaries of Trust B her five (5) children who are to divide apprOXimately 

$1,400,000.00 in equal shares with a distribution of approximately $280,000.00 to each. 

Since filing of this action on February 5, 2008, Houser. Lyles, and Mitch Harris 

(my sister's sons and boyfriend) all occupy space at my father's former office at 3061 

Broad Street in a double wide modular home. 

After my father's. death and during the administration of the Estate since May 7, 

2004, I have been given office space at the above address. In order to carry out my 

duties and the ,administration of the Estate, I need to have frequent contact with the 

accounts receivable clerk .and the other employees of Sumter Mortgage and the 

peaceful possession of an office to do so, Under the current estranged circumstances, I 

cannot carry out my duties with these individuals occupying the same office as myself. 

Based on the foregoing, I seeK an the following injunctions which, if not granted, 

will cause irreparaQle damage to the estate and its assets: Removal of my sister as co-

personal representative; requiring all books and records of all entities be turned over to 

Wilson MacEwen, CPA, immediately; An Order restraining my sister and Mr. Weinberg 

from continuing to interfere with the administration of the estate; requiring an audit and 

accounting; requiring that all funds be deposited into the appropriate estate accounts; 

An Order removing Mitch Harris, Lyles, and Houser from the estate office. 

14 
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make Ihese statements based up~n personal knowledge unless otherwise 

stated. I also rely upon the facts set forth in my Amended Verified Gomplaint dated 

April 4, 2008 which, to my knowledge, has not been answered by any Defendant. 

Gene C. Belk ' 
SWORN to and subscribed before me' 

T is·~day of Augus 2008. 
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ADDENDUM TO AFFIDAVIT 

Plaintiff submits that the following acts also need to be enjoined: 

1. ' Dewey Houser· should be enjoined from acting as an "agent,· "owner" or in 

any other capacity for Sumter Mortgage Company. The attached exhibit provides 

evidence that Mr. Houser is continuing to act as an agent for Sumter Mortgage 

Company in sales of both mobile homes and real estate. 

2. The following entities are operating on properties owned by the Estate of 

Robert D. Belk without paying rent to the Estate; niese entities,' as described below, 

should be enjoined from operating on the property: 

a. Carolina Pre-Owned Car and Trucks 

b. Hospitality Housing 

c. Carolina Pressure Washing 

3. Please see the attached exhibit. 

266 

·1 

..: ' 



{ : 

, . 
i· 
1 . 

ro 
,; . 
i l.. 

r: 
" 

L 

267 
•• r • •• 

i 

! 

i 
1 

I , 
i· 

~ . 

I 
I 

! 
; .' 



'
-
_

-
'
:
 •

•
 0

_
"
'_

"
'_

' 

/ 

co 
CD 
N

 



N
 

0
')

 

CD
 

,s
rN

o
."

.t
""

",
 

~
"
 ......

 ·
··

~:
i 

y,'
fI: •

.• 
,",

,,.
t.'

II.
' 

u 
,.

-!
 

' ..
.. 

~"
":
'.
~~
''
''
1 

•.
••

.
• 

';;
1 

r'
 .. '

 ....
.. )

"i
";
..
~ 

'.'
 

,',
. 

" 
'.

~;
' 



·i' 
,~. 

,j: .. :. 

",':, 

270 

i . 
I 
1 

i 
\ 
I-



; " " 

~ 
.~ . 
I!.:. 

r 
h 

STA TE OF SOUTH CAROLINA 

COUNTY OF SUMTER 

Gene C. Belk, Individually and as 
Co-Personal Representative of the Estate 
Of Robert D. Belk 

Plaintiff, 
vs. 

Linda B. Harris, Individually & as Trustee of the 
Ida MaeK. Belk Irrevocable Trust dated 9/17/07 
and in all alleged fiduciary capacities, Bibco, Inc. 
Dewey M .. HoUser, Carolina Pre-Owned, LLC, & 
Michael D. "Mickey" Lyles, Jr. and M. M. 
Weinberg, Jr. 

Defendants. 

And Cheryl Ann Hanlon, Patricia B.Schmit, 
Robert M. Belk, and lrui Mae Belk 

Stak:ehold~ 

) IN TIffi COURT OF COMMON PLEAS 
) FOR TH::E THIRD nmiclAL CIRCUlT 
) 
) CIVIL ACTION NO.: 2008-CP-43-00347 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

AFFIDAVIT OF 
WILSON MACEWEN 

PERSONALLY APPEARED BEFFORE ME Wilson M. MacEwen .. who, being 

duly swam, says: 

I am the principal of Wilson MacEwen.and Company, a certified public 

accounting firm in Sumter, South Carolina., I have been a practicing certified public . 

accountarit for more than 30 years. 

For many, many years during the life of Robert D. Belk, I served as his certified 

public. accountant and, inthat capacity, handled the bookkeeping and the tax 

preparation for Mr. Belk for his personal returns that included his unincorporated 
. ", . . 

, company, Sumter Mortgage, and other entities along with Bibco, Inc. 

271 



After Mr. Belk's death, on April 5, 2004, I continued to exclusively provide these 

same serVices to Sumter Mortgage Company on behalf of the Estate of R. D. Belk; to 

Mr. Belk's Estate, induding the Estate tax return and annual estate income tax returns; 

and to Bibco, Inc .. 

Sumter Mortgage has a tax reporting period based on'a calendar year from 

January 1st through December 31~ Mr. Belk's Estate has a reporting period from April 

1 st of each year through March 31 st of the following year; and Bibco, Inc. reports on a 

fiscal year basis from July 1s1 each year though June 30th of the foll~wing year. 

In dealing with the above businesses and estate over the years, it has been the. 

normal and customary practice for my office to receive complete accounting records for 

Bibco, Sumter Mortgage, and the Estate of R. D. Belk in a timely fashion from Linda 

~arrett, Mr. Belk's office assistant who handled the accounts receivable for him and his 

various entities, and still does so. . 

I have received none of the Information regarding any of these entities from Linda 

Garrett since December 2007. As oftoday's"date, I have not received the financial 

infonnation to allow me to complete Sumter Mortgage's bookkeeping, and since the 

Estate Income tax return must include Sumter Mortgage gross income and expense 

infonnation through March 30, 2008, I have been required to file for an extension of the 

income tax retum of the Estate afRo D. Belk that was due on July 15, 2008. 

Without these records, I will not·be able to file estate income tax returns which 

would result in penalties and interest.. Sumter Mortgage gross income reported on the 

last estate income tax return I prepared was $256,435. The last Bibco, Inc. return I 
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prepared reflects gross income of $209,305. -This does n~t i~clude principal collections 

on sales contracts. 

In order to bring the S.umter Mortgage Company bookkeeping current, I must be 

provided with Sumter Mortgage income and expense records for the period from 

January 2008 through June 3D, 2008, and each month thereafter as it is essential that I 

be able to file timely and accurate retums and assist in the filing of estate accounting 

and inventories in the probate court. 

Until June 2007, I also handled Bibco in a similar manner for quite some time 

when, for reasons unknown to me, Linda Harris directed that my office-cease doing the_ 

Bibco bOoks and tax retums. In June of 2007, Bibco's only employees were Gene Belk 

and-Linda Harris, both children of Mr. Belk, who were acting as managers of'that entitY. 

-Since Bibco is a personal holding company that collects on installment sales contracts 

and accounts receivables, unless bonuses or dividends were paid by June 3D, 2008, an 

accumulated earnings tax would be_ imposed on Bibco's undistributed personal holding 

company income. I have been told that a dividend was paid to Mrs. Ida Belk on or 

before June 30, 2008. 

I attended a meeting in my office on June 28,2008 among Roger Long, the CPA 

hired by Linda Harris, and lawyers for some of the parties to this _action. I have been 

told that Mrs. Ida Belk created a trust and has transferred her interest in Bibco into that 

trust. There could be substantial fncome tax consequences to Mrs. Belk and .the estate 

if assets of Sumter Mortgage were transferred to her trust. 

I prepared a spreadsheet from the Sumter Mortgage financial information that 

has been provided to me which shows that from April 5, 2004 through June 30, 2008, 
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Ida Mae Belk has received gross distributions from Sumter Mortgage of $1,138,829.00 

(Attached) . 

. Under the terms of Mr. "Belk's Will, the personal representatives of his estate are 

directed and mandated to funp two separate trusts, a Trust 8 and a Trust C. I am not 

aware ofthe status of the funding of these trusts because I do not have the records. 

SWORN to and subscribed· before me 

This .?6th day of August, 2008 . 

. No:p:lI~li~ for. So~ carOlina, 1.1 . My CommIssIon EXPlf s: .5 ;;:l7 J .--r 
• 
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2004-

MONTHLY BANK DRAFT 9,500 

TRANSFER - FAMILY GIFTS 220,000 

AUTO EXPENSES 

HOUSE EXPENSES 

CPA 

FEDERAL TAX PAYMENTS 

CONTRIBlfnONS 

SC TAX PAYMENTS 

SAMB1"lO'S - ERVIN 

COLDWeLL 'BANKER ~ E MONEY. OPTION 
STAMEY LIVESTOCK ROAD· 
(PURCHASED BY BIB CO) 

Car for RM.B. 
229,500 

(A) Includes $85,468 Federal Tax on Joint 2004 Individual Return. 

(S) S.C. Tax on Joint 2004 Individual Return . 

~Jt.'''''''II...''m 

i"~ , .• / 

SUMTER MORTGAGE COMPANY 
DRAWS 

. rOA MAE BELl< 
415/04 - 8/30/0B 

2005 2006 2007 

16,000 18,000 23,000 

143,000 

9,442 

3,694 

6,000 

180,558 (AI 95,494 101,840 

3,455 3,020 3,235 

38,772 (B) 20,976 21,160 

123,59B 

5,000 

8,329 
363,785 274.415 166,271 

... .... ..... - -----------------.-. __ ........ _---........ '"-" .-- .. . 

.--..... ~ 

2008 Totals: 

9,000 n,5OO 

363,000 

28B 9,730 

270 3,864 

6,000 

76,380 434,272 

1,560 11,270 

15,360 96,268 . 

123,596 

5,000 

8,329 
102,858 1,138,829 
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• . .' RlCelVEO JUN 6 2008 j'. . 
STATE OF SOUTH CAROLINA . 

. .' I. RECtRDED .': . 
. . .. 2008 JUN __ 3 1ftH1lfjlEl,~OURT OF COMMON PLEAS 

COUNlY OF SUMTER' .. 
. . . JAMES c. CAMPBEll :1 

. '. CLERK f COURT : 
Gene C. Belk, Individually and aWt1liER CPUNT~.Action No. 08-CP-43-0347 
Personal Representative of the Estate . . 
of Robert D. Belk, 

Plaintiff, 

vs. 

Unda B. Harris, Individually and as 
Trustee of the Ida Mae K. Belk 
hrevocable Trust dated 9/17107 arid in 
all alleged fiduciary capacities, Bitico, 
Inc., Dewey M. Houser, Carolina 
Preowned, LLP, Michael D. "Mickey" 
Lyles, Jr., and M. M. Weinberg, Jr.,· 

Defendants. 

And Cheryi Ann Hanion, Patricia B. 
Schmit, Robert M. Belk. and Ida Mae 
Belk, .. 

Stakeholders. 

NOTICE OF MOnON AND MonON 
TO DISMISS BY DEFENDANT M. M~ 
WEINBERG. JR. 

TO: . THE PLAINTIFF and his attorney, JAN l. WARNER 

YOU WILL PLEASE TAKE NOTICE that Defendant M. M. Weinberg, Jr. wnl move . . 

before the Court at such. time and place as the Court may determine to dismiss the 

Amended Complaint against him pursuant to Rule 12(b)(6), SCRCP, upon the following 

grounds: 

1. The Fourth Cause of Action for alleged undue influence fails to state facts 
sufficient to constitute a cause of action against this deiendant upon the 
grounds that there is no allegation that this defendant unduly influenced Ms. 
Belk and further, Defendant Weinberg is oat a party or a beneficiary to the 
Trust Agreement referred to in the Amended Complaint, and the claim to set 
it aside' as. an influenced transaction cannot lie against him and, as a result 
thereof, the Fourth Cause 'of Action therefore fails to state facts sufficient to 

. constitute a cause of action against him: 
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2. The Complaint alleges that this defendant acted as an attomeyand provided 
legal services to aclienf ir{Cbnnection with mattei'S in dispute, which is 
confirmed by the attached affi~avit of tryis defendant,' and this defendant 
cannot be liable to the plaintiff for civil conspiracy, for the representation of 

: his client and, 'as a result thereof, the Seventh Cause of Action fails to state 
facts sufficien.t to constitute a:causeofaction against this defendant; 

. -,' . 

3. The,Complaint fails to allege that this defendant intentionally pro,cured the 
breach of the contracts referred to in the Complaint and, as a result thereof • 

. the Tenth Cause of Action therefore fails to state facts sufficient to constitute 
a cause of action against thi.s defendant; 

4. The Complaint fails to allege that there is a contract between the plaintiff and 
this defendant' which has been breached and, as a result thereof,' this 
defendant cannot be liable for ~reach of contract accompanied by a 
fraudulent act; and 

5. This·defendant has acted only as attqmey for Ida Mae Belk and .as attorney 
for Unda B. Harris as Co-Personal R~p~ntativ~ within the sc6pe or his 
r(,;!presentatioh .. as is shown by his attached affidavit. and he is therefor 
immune from liability to the plaintiff arisingfrrim the performance of his 
professional activities as attomey.on behalf and with the knowledge of his 
said clients and the ·Complaint . fails to state facts sufficient to constitute a 
Cause of action against him. 

The Affidavits of M .. M. Weinberg, Jr.. Linda B. Hams. and Ida Mae' K; Belk are . 

submitting in suppo~ of this .motion. 

Columbia. South Carolina 
June 2,2008 

MCClJTCHEN BLANTON JOHNSON & BARNETIE, LLP 

By:,~~~~~~~~ ____________ ___ 
pe . ohnson, III 

.0. wer 11209 
Columbia, SC -29211-1209 
(803) 799-9791 . 
(803) 253-6084 (fax) 
.pdjohnson@mbjb.com 

.. Attorneys for Defendant f!I. M. Weinberg, Jr. 

-2-
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.' 4lEC1}RD~D 

STATE OF' SOUTH CARdl!M~iJN~ 3 '~H JO:~ 6 ' .' 
, .', " . IN THE COURTOF COMMON PLEAS . 
. COUNTY OF SUMTER JAMES C. CA PBELl; ." ;, CLERK OfOURT " 
, , : SUl~nER CoUtUY. S.C. ' 
Gene C. Belk, Individually and as Co- l Civil Action No. 08·CP.-43-0347 
Personal Representative of the Estate 
of Robert D. Belk, 

. Plaintiff, 

vs. 

Linda B. Harris, IndiVidually and 'as' 
Trustee of the Ida Mae K. Balk 
IrrevOcable Trust dated 9/17/07 and in 
. all aiieged fiduciary Capacities; Blbco, 
Inc., DeweYM. Houser, Carolina 
Preowned"LLP, Michael D."Mickey" 
Lyles. Jr .• arid M. M. WeinbergiJr:, 

Defendants. 

And Cheryl Ann Hanion, Patricia B. 
Schmit, Robert M. Belk, and Ida Mae 
Belk, 

Stakeholders. 

AFFIDAVIT OF M. M. WEINBERG, JR. 

PERSONALLY APPEARED BEFORE ME, M.M. Weinberg, Jr., who bel~g duly 

, sworn, depose.s and says:' 

1. I am M. M. Weinberg,Jr. J.am a licensed, practicing attomeyin the State 

of South Carolina. I make this affidavit based upon personal knowledge. ' 

2. I represented Robert D. Belk for a number of years prior to his death on 

'certain matters. J prepared his Last Will and Testament base~ upon his instructions and 

directions. 

3. Since the death of RobertO. B~lk, I have represented h'is widow, Ida Mae 
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Belk, in certain matters. I have also represented Linda B. Harris as'Trustee of the Ida Mae 

. K. Belk Irrevocable Trust dated September 17, 2007 and as Co:-Personal Representative 

of the Estate of Robert D. 'Selk. I have not represented by plaintiff or any of the other 

defendants or stakeholders in this action. Any and aJ(actions which I have undertaken 

. since the death of Robert D. Belk as to any matters alle'ged in the Complaint have been 

as attorney on behalf of and with the knowledge of Ida Mae Belk and Linda B. Harris in her 

aforesaid fiduciary capa~ities .. 

SWORN TOANO SUBSCRIBED BEFORE ME 

1hl~ day of ' '-rh~ ~08 , -/../-fI.'.tL.L..:::::3~~:!:::::::::=:".f-...,~::::-
~a.~ 

Notary Public for South Carolina 

My'Commisslon Expires: Jj-~;;tLQQ f..!5 

-z- ' 

.. . ; .... ,. .;..,"-":., . 
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STA 1E OF SOUIB CAROLINA ).. IN TIIE COURT OF COMMON PLEAS 
. . REeflRD£0 TIllRD JUDICIAL CIRCUIT 

COUNTY OF S~ JUij-t'3' A~ 10: 4 FACTION NO: 2008-CP-43~OO347 

GeneC. Belk, Individ~~1-.~asr' A~BELt: ... 
Co-Personal Represen~~. CURT 
Estate of Robert D. &$\lMTER COUN Y. S.C. 

) 
PlaintUt: ) 

) 
VS. ) 

). 
Liilda B. Harris, Individually and as ) 
Trustee of the Ida Mae K. Belk ) 
hrevocable Trust dated 9117/07 ) 
and in a11 alleged fiduciary ) AFFIDAVIT OF LINDA B. BARRIS 
capacities, Bibco, Inc .. Dewey ) 
Houser, Carolina P.reOwned. LLP ) 
and Micbael D."Mickey" Lyles, lr .. ) 

) 
Defendants, . ) 

) 
And Cheryl Aim Hamon, Patricia B. ) 
Sclmiidt.; Robert M Belle. and Ida ). 
Belk. ) 

) 
Stakeholder.;. ) 

) 

NOW COMES Linda B.Hanis.who first being duly Sworn states that: 

L I am a Defendant, Individually, and as Trustee of the Ida Mae K. Belk Irrevocable. 
Trust. 

2. I am also Co- Personal Representative of the Estate of my father R.; D; BeIk. 

3. I have been sued individually, as the Trustee of the Ida Mae.K.. Be1k. Trust and in all 
alleged fidUciary capacities, which in my opinion would ipclude my positioDas Co­
Personal Representative of the Estate ofR D. lleIk. 

4. . I engaged the services ofM.M. Weinberg, Jr.,Attomey of Sumter, S~uth Carolina 
to represent me in the matter of my position as Tiustee of my mothers Irrevocable 
Trust, dated September 17, 2007, as well as my position as Co-. Personal 
Representative EstateofR. D. Bt;Ik, my father. 

~; . 

280 



I' 
I 
I 

F 

L 

r 

~ . 
i 

i.e 

5. Mr Weinberg, Jr., does not represent me individually. 

6. lam aware of the activities of.Mr, Weinberg, Jr., and he has done nothing in the 
handling of the matterS for me·· that I bave not authoriZed' and which were not 
necessary in my opinion to properly repi-esent ~e,and to implement the wishes ofR. 
D. Belk in his Will. . 

7. ] was made aware by Mr. Weinberg, Jr., of the possibility of 8 claim of conflict of 
interest by the adverSe party in this matter. 

8. I am willIDg for Mr. Weinberg, Jr., to continue to represent my mother, Ida Mae K. 
Belk and represent me as set out above: 

9. 'No action has taken'place in this matter in as so far as 1 amconcemed without my 

request and or Permission. 

10. Mr. Weiribe~g, Jr., has done nothlng in this matter but represent my mother, ldil Mae 
K.. Belk and myself and to protect the interests of my mother and the children ofIda 
Mae K.. Belk and R.D. Belk. 

SWORN to before me this ~ 
day of May, 2008. ' 

&U~R~,~ 
Notary ~b]jc, State of SOuth/~~ . ,.../ 
My Commission Exp~: f ,dO/0 
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STATE OF SOUTII CARouM~.QfDEDm Tiffi COURT OF COMMON PLEAS 

. 2DOS JUN - J} AM lOT»PID JUDICIAL CIRCUIT . 
COUNTY OF SUMTER ... : .) cML ACTION NO: 2008-CP-43-00347 

JAMES·C.CAMPBEll. 
Gene C. Belk, IndiVidual~,&J&M<COB, COURT 
Co-Persona1 RepresentiWv~'d/tiU: OyHTY. S.C, 
EState ofRobertD. Belk. ) 

) 
Plaintiff: ) . 

) 
vs. ) 

) 
Linda B. Harris, Individually and as ) 
Trustee· of the Ida Mae K. BeIk ) 
Irrevocable Trust dated 9117/07 ) 
and in a1l alleged fiduciary ) 

. capacities.-Bibco, Inc., Dewey ) 
Houser, Carolina Preowned, ll.P ) 
and Michael D. "Mickey" Lyles, k, ) 

. ) 

Defendants, .) 
) 

And Cheryl AnD Hanlon, Patricia B. ) 
Schmidt. Robert M. Belk. and Ida ) 
Be~ ) 

) 
Stakeholders. ). 

) 

AFFIDAVIT OF IDA MAE K. BELK 

NOW COMES Ida Mae K. Belk who first being dilly sworn States that: 

L I.am the sole owner of Bibco, Inc., and the Widow ofR. D. BeIk. 

2. .y have been identified as a Stake holder in the above titled .cause of action. 

3. I am familiar with R. D. BeIk's Will and also familiar with his desires. pertaining to 
the disposition of his property. 

4. I engaged the services ofM.M. Weinberg, Jr.;Attorney of Sumter, S~uth Carolina 
to.assist me in the handling oftbis matter to implement my husband's wishes: 

5. . I am aware of the actions that he has taken in this matter, and each action he has done 
has been at my requeSt for the for the purPose of carrying out my husband's des·ires. 

. . 
. . 

6. He has represented me as ] have requested and has represented Linda Belli Harris, 
solely as Personal Representative of the Estate ofR. D. Belk, and as Trustee afmy 

. . 
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Irrevocable Trust. Which I crea~ to enable me to carry out the wishes of R D. 
BciL . 

I was advised at the time he waS engaged by both me and my daugh~, that there 
would bea question of conflict raised by opposing counsel. . 

I do not feel there is any c~nflict between my daughttras Personill R~sentative as 
Trustee, wIlo I appointed, and myselfin bndJing this matter. I am perfectly content 
for Mr. Weinberg to continue to representing me and Linda B. HBrris under these 
circumstances. 

dc:4 (2tL- l t r ¥JL. 
Ida Mae K. BeIk . . 

SWORN to before me this .f) -t#..­
day of May, 2008. . . 

. ~D.I~ 
Notary Public, State of South CaroJina . 
My CommiSsion Expires: ·f/¢;:tfctpl {' 

2 
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STATE OF SOUTH CAROLINA 

COUNlY OF SUMTER 

Gene C. Belk, Individually and as Co­
Personal Representative of the Estate 
of Robert D. Belk, 

Plaintiff, 

vs. 

Linda B. Harris, Individually and as 
Trustee of the Ida Mae K. Belk 

. Irrevocable Trust dated 9/17107 and in 
all alleged fiduciary capacities, Bibco, 

. Inc., Dewey M. Houser, Carolina 
Preowned, LLP, Michael D. "Mickey" 
Lyles, Jr., and M. M. Weinberg, JL, 

Defendants. 

And CherYl Ann Hanion, Patricia B. 
Schmit, Robert M. Belk, and Ida Mae 
Belk, 

Stakeholders. 

IN THE COURT OF COMMON PLEAS 

Civil Action No. 0B-CP-43-0347 

CERTIFICATE OF SERVICE 

I, Sherry W. Wise, of McCutchen Blanton Johnson & Barnette, LLP, hereby certify that. I 
have served Jan L. Warner, Cittomeyfor the Plaintiff, With the foregoing pleading(s) by 
mailing a copy of same, postage prepaid and return address Clearly indicated, to him at th.e 
following address on .the 2nd day of June, 2008. . 

COUNSEL SERVED: 
J. Chnstopher Wi/son, Esquire 
Wi/son Law Firm 
P.O. Box 1150 
Bamberg, SC 29003 

PLEADINGS: . 
Notice of Motion and Motion to Dismiss by Defendan 
Affidavi~s of M. M. Weinberg, Jr., Linda B. Harris, a 
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_ STATE OF SOUTH CAROLINA ; -
'IN THE COURT OF COMMON PLEAS 

COUNTY OF SUMTER 

Gene G. E;3elk, Individually and as-(;o- Civil Action No. 08-CP-43-0347 
Personal Representative of the Estate - -
of Robert D. Belk, 

Plaintiff, 

v,s. 

Linda B: Harris, Individually and as 
Trustee of the Ida Mae K. Belk 
Irrevocable Trust dated 9/17/07 and in 
all al/eged fiduCiary capacities, Bibee>, 
Inc., Dewey M. Houser, Carolina 
Preowned, LLP, Michael D. "Mickey" , 
Lyles, Jr., and M., M. Weinberg, Jr~, 

- 'Defendants. 

And Cheryl Ann Hanion, Patricia B. 
Schmit, Robert M. Belk, and Ida Mae 
Belk, 

Stakeholders. 

CERTIFICATE OF SERVICE 

I, Sh~rry W. WISe, of McCutchen Blanton Johnson 8. Barnette, LLP, her~by'certify,that I 
tiaveserved JanL Warner,attorriey for'the Plaintiff, with the foregoing pleading(s} by 
,mailing a copy of same, postage prepaid and return address clearly indicated, 'to him at the 
following address on the 2nd day of June, 2008.' ' 

COUNSEL SERVED: ' 
Jan L. Warner, Esqliire 
Warner Payne & Black, LLP _ 
P. O. Box 2626 
Columbia, SC 29202 

PLEADINGS: ' 
Notice of Motion and Motion to Dismiss by Defendant 
Affidavits. of M. M. Weinberg, Jr.~ Unda B. Hams, nd I 
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lAW OFFICES· 

.JOHNSON &BABNE'ITE, i:.LP 
1320 MMN STREIIT,·StlITE 850 (29%01) . 

POST OFFICE DRAWER 11209 
COLtlMBIA. SOUI'll CAROLINA 29211-1209 

TELEPHONE 803-799-9791 
FAX 803-2&3-6084 

Pope D. "olmBoa, m 
E.MaUI.pdloIm.soD@lolmllonb~ette.eo .. 

Honorable James C. Campbell 
Clerk of Court 
.Sumter County Courthouse 
141 N. Main Street. Room 308 
Sumter. SC 29150. . 

September 10. 2008 

. RE: Gene C. Belk, Individually and as Co-Personal Representative of the 
Estate of Robert D. Belk v. Linda B. Harris, Individually and as Trustee 
of the Ida Mae K Belk Irrevocable Trust dated 9117107 etal. 
Civil Action No. OB-CP-43-0347 
Our File No. 14-0678-6216 

Dear Mr. Campbell: 

.. 

Enclosed herewith are the original and a copy of Amended Certificate of Service 
to be filed and attached to the Notice of Motion and Motion to Dismiss byDefendant M. M. 
Weinberg. Jr. in the above-captionedactJon. Please file the original arid. clock and return 
the additional co·py to me in the self-addressed envelope provided; . 

PDJ""sww 
Enclosures 

cc: Jan L. Warner. Esquire 
S;Jahue Moore.. Esquire. 
D. J. Tyler, Esquire . 
William H. Johnson. Esquire . 

Sincerely. 

.;:0 

J11 
o 
m 
< m 
o 

.. - .. -. ------_._-------------------------'---
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STATE OF SOUTH CAROLINA 

COUNTY OF SUMTER' 

Gene C. Belk, Individually and as co.: 
Personal Representative of the Estate of 
Robert D. Belk, 

Plaintiff, 

vs. 

Linda B. Harris, Individually and as Trustee, 
of the Ida Mae K. 8elk Irrevocable Trust 
dated 9/17/07, and In all alleged fiduciary 
capacilies, Blbco, Inc., Dewey M. Houser, 
Carolina Preowned, LLP, Michael D. 
"Mickey" Lyles, Jr., and M. M. Weinberg, 
Jr., ' ' 

Defendants. 

And Cheryl Ann Hanion, Patricia B. Schmit, 
Robert M. Belk, and Ida Mae Belk, 

Stakeholders . 

IN THE COURT OF COMMON PLEAS 

Civil Action No. OB-CP-43-0347 

AMENDED 
CERTIFICATE OF SERVICE 

I, Sherry W. Wise, of Johnson'& Barnette, LLP, hereby certify than have served Jan LWamer, 
attomey for .the Plaintiff, S. Jahue Moore, attorney for Defendant Linda B. Harris, Individually and 
as Trustee of the Ida Mae Belk Irrevocable Trust daled September 17, 2007, and D. J. Tyler, 
attorney for Defendants Dewey M. Houser and Michael D. "Mickey" Lyles, Jr., with the foregoing , 
pleading(s) by mailing a copy of same, postage prepaid and return address clearly indicated, to 
them,at the following addresses, on the 10\hday of September, 20013. 

COUNSEL SERVED: ' 
Jan L. Warner, Esquire 
WamerPayne & ,Black, LLP 
P.O. Box 2628 
Columbia, SC 29202 

S. Jahue Moore, Esquire' 
Moore, Taylor & Thomas, PA 
P.O. Box 5709 
West Columbia, SC 29171 

PLEADINGS: 

D. J. Tyler, Esquire 
Tyler Cassell Jackson Peace & Silver, LIP 
P.O. Box 11656' 
Columbia, SC 29211-1656 

William H. Johnson, Esquire 
, Johnson McKenzie & Robinson, LLP 

2 N. Brooks Street 
Manning, SC 29108 

Notice of Motion and Motion '10 Dismiss by Defendant M. 
Affidavits of M. M. Weinberg, Jr.~ Linda B. Harris, and Ida Ma 

inberg, Jr., with s':Jpporting 

. Wise 



STATE OF SOUTH CAROUNA 

ISSUED BY THE COMMON PLEAS COURT FOR SUMTER COUNTY 

Gene C. Belk,lndlvldually and as 
Co-Personal Representative of the Estate 
01 Robert D. Belk 

Plaintiff, 
VB. 

Unda B. Harris, Individually & as Trustee ofthe 
Ida Mae K Belk Irrevocable Trust dated 9/17/07 
and In all alleged fiducIary capacities, Bibeo,lnc. 
Dewey M. Houser, Carolina Preowned. LLP, & 
MIchael D. "Mickey" Lyles, Jr., 

Defendants. 

And Cheryl Ann Hanlon, Pamcla B. Schmit, 
Robert M. Belk, and Ida Mae Belk, 

stakeholders. 

TO: M.M. Weinberg, Jr. . 
P.O. Box 1289 
Sumter, South Carolina 29151 

EIGHTH JUDICIAL CIRCUIT 

SUBPOENA IN A COMMON PLEAS CASE 

Case Number: 200B·CP4~7 

Pending In Sumter County 

o YOU ARE COMMANDED to appear In the above named court althe place, date, and lime specified below to testify In the above 
case. 

DATE ANIIlJME 

I2iJ YOU ARE COMMANDED to appear at the pIece, dale, and time specified below to testify at the taking of a deposItion In the above 
case. 

PlACe W IlEl'ISTIOH 

Young Reiter Keffer & Oonnald, PA 
23 W. Calhoun Street 
Sumter, SC 29150 

DATEANIlTllE 

March 26, 2008 at 9:30 a.m. 

IBI YOU ARE COMMANDED to produce and pennlt Inspection and copying of the followIng documents or objects at the place, dale, and 

time specified below plst documents or objects): SEE A 1T ACHMENT 

PlACe 

WARNER, PAYNE, & BLACK, L.L.P. 
P. O. BOX 2628 
COLUMBIA, SOUTH CAROUNA 29202 

DATEAHDlH 

March 14, 2008 by 5~DQ P m 

o YOU ARE COMMANDED to permH inspection of the following premises al the date and time specified below. 

I'RBI&8 I DATEANDlNE . 
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Jan L Warner, Attorney for PIalnIllf 
Febru!ll)' 29; 2008 

) 
PROOF OF SERVICE 

DATE 
~ AND MILEAGE TENDERED TO WITNESS 

February 29, 2008 ES 0 NO AMOUNT$ 3D.OS 
.SERVED 

PLACE 

Sumter, South Carolina 

SERIIED Off (I'RIl'lT NAME) MANNER OF SEJMCE 

Personal 

$8MD BY V'RIIfT NAME) 1Tl1..E 

Gary Moore 

. DEClARA nON OF SERVER 

I certify that the foregoing information conlalned In the Proof of Service is true and correct 

Executed on 
SrGW.T\JRE OF SERVER 

AOORESS OF SERVER 

Post Office Box 2628 
. Columbia, South Carolina 29202 
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(I) requhls dlscIosure of Ii \'aoo s90llt or 0Iher ix.nrktenfiaJ resaan:h. developmenl, or carrnen:tIJ /nfonnalan; or " , 
(i) ~ dI5cboure of 1111 unmIakled mcpelts opInkJn or 1nIo/lll8llon not desafl>ng specific eYeIIb or oa:urrenma In dtpuIlIlIIld IIlSUI!In!J from !he experts study 

made nol at !he roquesI of any party; or. . ' . ' 
(m) . IIIIJtAres D pe=I who Is not 8 party or an officer, dlrsdDr or managing ~l of B pw1y IDb:ur ~fiaI expense to lIlIvel frtIm the aJlJrrty\Yhare IJaI peroon 

resides. Is emplOyeG or regularty tansacIs business h person. .... . . . 

lhB IDJlI may, ti ,meet e pi.soo ~ to infteded bylt18 ~ ~ ~1OOd1fy1he subpoena ~,'~:lhepartyln whose behBitle subpoena Is Issued &IKma 8 subslBnllalneed fIlr the 
Ies1Imaly or IIlIIteriaI hi! c:annol be otherwise mal ... 11hOIJl undUI hardship and assures lhallhe person to Y/hQin !he &OIlpoena Is IIIktessed wm be reestiilably IXlI11pe/IS8lIllhe oourt may 
ooIerlhe eppe8I8I'Illorpnxluctkln only upon apadllad ~lIons.. . 

(d) DUTlESINRESPOODINGTOSUBPOENA . . . ,,' 
(1) A p8Json responlfng b 8 subpoena lD produce doaImanls 6haI pnxIuoo them 113 they ere kept In the U6U81IXIUISe, 01 busma or shaJ orgarim aid Iabel1h8m to 

DJlllispoOO Mdt the categotos h the demand. . . 

(2) When hfonmlion subjsct to B subpoena lst.thheld 11\ a dalm hi! ft Is privleged, III or suiject b ~ as bIaI preparation maleIIal:i, till; da!ra ahal be made expmasfy 
and BhaII be BUppOIIad by a dasaip60n oflhli nabHe efte doannenL\ tcmnlInlcaBnns, orlhlngs nolproducecJ !hat Is suMmllD enaIlIe fie dooIa~ PMY looontastthe deIm. 
SeeA Form 2d (1190) Cont'd, . . ' ". . . . 

.' 
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AUACHMENT 

Please deliver the following records to Warner, Payne & Black, L.L.P., P.O. Box 2628, 
Columbia, South Carolina, 29202: 

1. Copies of all documents prepared by you,' or at your request, sinCe 9117/07 for Ida Belk, Bibco 
Inc., Jada Mae K. Belk Trust, to include, but riot be limited to; trusts, business formatiol)s, Wills 
or any other tangible documents. 

2. Copies of all records relating to your representation of Robert Belk and Sumter Mortgage 
Company for ten (10) years prior to his death. 

3. Copies of all time and billing records from January 1, 2001 through current dcite with regard to 
representation of Robert D. Belk in connection with, and in preparation' of the Will, and al/ . 
other representation of Robert D. Belk, records should include but not be limited to all time and 
billing to justify the bill of $5600 to Mrs~ Belk. ." "~. '. 

4. Copies of all communications to and from with David Sojourner aJlil/or Karen Thomas 
regarding Robert D. Belk. 

5. Copies of all conflicts letters with regard to your representation of Mr. Belk, Mrs. Belk, and Ms. 
Harris. 
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STATE OF SOUTH CAROLINA 

COUNTY OF SUMTER 

Gene C.' Belk., Individually and as 
Co-PeJ'SQnaI Representative ofUx: 
Estate of Robert D. Belk., 

PlaintUI: 

vs. 

Linda B. Harris, Individually and as 
Trustee of the Ida Mae K. Belk , 
Irrevocable Trust dated 9117/07 
and in all alleged fiduciary 
capacities, Bibco, Inc., Dewey 
Houser, Carolina PreoWned, LLP 
and Michael D. "Mickey" Lyles, Jr., 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Defendarits, )­

And Cheryl Ann Hanlon, Patricia B. 
Sclunidt, Robert M Belk, and Ida 
Belk, 

) 
) 
) 
) 
) 

Stakeholders. ) 
) 

NOTICE OF MOTION'AND MOTION 

TO: JAN L WARNER, ESQUIRE, ATTORNEY FOR PLAINTIFF: 

.. 
L~ 

YOU WILL PLEASE TAKE NOTICE that MM. Weinberg, Jr. will move before the 

presiding Judge for the Third Judicial Circuit in ten (10) days from the date of this Motion or as soon 

thereafter as can be heard at time and place to be fIXed by the Court fur an Order quashing the 

subpoena served on MM. Weinberg, Jr., dated February 29,2008 and served that day, , 

.' 
The grounds fur,the quashing of the subpoena to take the deposition ofM.M. Weinberg. Jr., 

is that he is aclivl:1y engaged as counsel for a party that haS an extremely large equitable interest in 
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this mitter as well as Linda Belk as Personal Representative of the Estate of Robert D. Belk. 

That to take -this deposition now is simply an attempt to preclude him from further 

representation in this matter. 

That the undersigned w~uld show to the Court that this has previously been attempted when 

Gene C. BeIk came to the office of the undersigned and without discussing any other part of the case, 

asked him to recommend an attorney. 

It is the opinion of the undersigned that this was in Gene C. Bellc's opinion sufficient to 

exclude hint from any further representation of Gene C. Belk's mother and lor her interest in this-

matter. 

The undersigned will further move to quash the subpoena, not only as to the attendance at 

the deposition, but as to the production ofm8terials requested. 

"The giuWlds for the Motion to quash the subpoena as to the matters requested are as follows: 

1. Request No.1 includes a numberofmatters which are protected by privilege and said 

privilege is not waived by Ida Mae Belk. 

2 As to Request No.2, this request is generous and is impossible for this deponent to 

secure copies of all records representing the representation of Robert Belk in Sumter Mortgage for 

(10) ~s prior to the death of Mr. Belk. The representation having been done on numerous 

occasions and widely separated while Mr. Belk was using other attorneys and, it would be practically -.,-

impoSSIble to pull all of this infonnation together. 

3. -As to Hem 3, this is protected by privilege, no bills have been submitted to LindaBeIk 

'and the other matters are protected by privilege of Mrs. Ida Mae Belk, who has not waived said 

privilege. 

2 
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4. As to Item 4, I have no correspondence from either Sojourner or 'Thomas. 

5. As to Item, the ~>Dly letters received are attached to the Plaintiff's Motion and are 

unnecessary 10 be produced. 

Sumter, South Carolina 
March~, 2008. 

WEINBERG & BROWN, L.L.P . 

. . BY: :J{//ejC2&c.~6oPJk 
M. M. WEINBERG, .ITt 
109 North Main Street 
Post Office Drawer 1289 
Sumter. South Carolina 29~51-1289 
(803) 775-1274 

Attorney for Attorneys for Defendants, Linda Harris as 
Trustee of the Ida MaC K. Belk Irrevocable Trust, 
Bibco, Inc .• and Ida Mae K. Belk 

3 
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HECOROEO 
STATE OF·SOUm CAROLINA) ~ T;l:JE'&9~fPF COMMON PLEAS 

.. ) Z008 H~ JttotCIAL C1RCUIT 

COUNTY OF SUMTER ) HHVd~LI}.~~O: 2008~CP-43-00347 
Jt.. L£HK Gf ~q~RJ ,s·· 

Gene C. Belk, Individually and as 
Co-Personal Representative of.the 
Estate of Robert D. Belk. 

) 
) 
) 
) 
) 
) 
) 

Plaintiff, 

vs. 
) 

Linda a: Harris, Individually and as ) 
Trustee of the Ida Mae 1(, Belk. ) 
h-revOcable Trust dated 911 7/07 ) 
and in all alleged fiduciary: ) 
capacities, Bibco. Inc., Dewey ) 
Houser, CarolinaPreowned, LLP ) 
and Michael D. "Mickey" Lyles. Jr .• ) 

) 
Defendants. ) 

) 
. And Cheryl Ann Hanlon, Patricia B: ) 
Schmidt, Robert M. Belk, and Ida ) 
Be~, ) 

. ) 
Stakeholders;' ) . 

---'---------') . 

C • .,.,.." r.f1\1 .. ,' :.';l.C. 
StJt·~ I r 1.~ ."J"'" , 

CERTIFICATE OF SERVICE 

I, Deborah A. Meeks; an employee of WEINBERG & BROWN, Ll.P. ~omeYs for the 
Defendants, Linda Harris as Trustee of the Ida Mae K. Bdk Irrev()(;able Trust; Bibco, Jnc.; and Ida 
Mae K. Belk, do hereby certify that I have on or about March ~ 2008, served written 
MOTION AND ORDEIHNFORMA TION FORM AND COVER SHEET AND NOTICE OF 
MOTION AND MOTION on behalf of the above referenced Defendants. by depositing same, 
postage prepaid. addressed as indiCated below: 

Swnler. South Carolina. 

Mr. Jan L. Warner 
Warner, Payne & Black. LLP 

Post Office Box 2628 
Columbia, SC 29202 

~a.~ 
Deborah A, Meeks 
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STATE OF SOUTH CAROLlN4ECORDEO ; ) IN THE COURTOF COMMON PLEAS 
. . ." '.' , ' " . ) FOR THE THIRD JUDICIAL CIRCUIT 

COUNTY OF SUMTEliuca ~:~R 24 A1H/ :22) , 

, JI;;;ES;;.::;'i·":>f'~·I') 
CI. F"!' r/ .":j, j: . .,.-'­

GeneG. Belk, Individua"y~f.i~\:<'>\';:',~,·": f" ) 

Co-Personal Representative oflntH:statt! 'J.'.'. ) 

of Robert D. Belk ) 
j 

Plaintiff, ) 
vs, ) 

) 
Linda B. Harris, Individually & as Trustee of the) 
Ida Mae K Belk Irrevocable Trust dated 9/17/07) 
and in all alleged fiduciary capacities, Bibeo,lnc.) 
Dewey M. Houser, Carolina Preowned' LLP, & ) 
Michael D. "Mickey" Lyles, Jr. ) 

) 
Defendants. ) 

) 
And Cheryl Ann Hanlon, Patricia B. Schmit, ) 
Robert M. Belk, and Ida Mae Belk, ) 

) 
Stakeholders ) 

) 

Case NO.: 200B-CP-43-00347 

NonCE OF MOTION AND 
MOTION TO COMPEL , 
COMPLIANCE WITH SUBPOENA 

TO: M.M. WEINBERG,JR., ATTORNEY FOR DEFENDANT LINDA B. HARRIS IN 
HER CAPACITIES AS CO-,PERSONAL REPRESTENATIVE OF THE ESTATE 
OF ROBERT D. BELK AND TRUSTEE OF THE IDA MAE BELK 
IRREVOCABLE TRUST: 

YOU WILL PLEASE TAKE NOTICE that Plaintiff, by and through the 

undersigned counsel, will move before the Presiding Judge of the Court of COl!lmon 

Pleas for the Third Judicial Circuit for Sumter County on the tenth day after serVice of 

this Notice upon you at 10:00 a.m., or at such time and place as may be established by 

the Court for the issuance of an Order compelling M.M. Weinberg, Jr. to produce 

records pursuant to subpoena dated February 29, 2008 and personally served upon him 

on February 29, 2008. 

The grounds for this Motion are as follows: 

~ 
1 
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1. On February 29, .2008 Mr. Weinberg was perSonally served with a 

subpoena to appear at a deposition on March 26, 2008, and to produce records prior to 
~ .' . . 

the deposition on March 14,2008 (Exhibit 1 - Subpoena and Affidavit of Service). 

2. On March 19t~, five days after the records were due, Plaintiff received Mr. 

Weinberg's untimely Motion to Quash Subpoena dated February 29,2008 regarding his 

appearance and attendance on the ground that (1) He is acti~ely engage9. as counsel 

for a party that has an extremely large equitable interest in this matter as well as Linda 
.' . . ~ .. 

Belk as Personal Representative of the Estate of Robert D. Belk, (2) the deposition is an 

at1empt to preclude him from repr~entation in this matter, and (3) the records 

requested are either protected and privileged, impossible to pull together, he does not 

have them, and/or Plaintiff already had them. 

3. Mr. Weinberg is and has,been.a material witness in this action, and he 

was made aware of this befOre he filed the responsive pleading because he was directly 

involved in transa'Ctions' that violate a contract among the parties. Mr. Weinberg's' . . 

deposition can't be tak~n Without the production of the records.that were subpoenaed. 

4. In order to attempt to Rwork around" the. error made by Mr. Weinberg, the 

. Estate gone· through substantial expense and, as a result, a Family Settlement 

Agreement and Memorandum with regard to future transactions was entered into. 

5. Subsequent thereto, Mr. Weinberg, who had represented Plaintiffs father 

for years, took on the representation of Plaintiffs mother and sister, and is interfering 

with the performance pursuant to the terms of the Family Settlement Agre~ment and the 

Memorandum,both of which are contmcts. 
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6. Plaintiff requests an Order requiring Mr. Weinberg to immediately produce 

the records pursuani to the terms of the subpo~na. 

This Motion shall be based upon tlie attached affidavit and exhibits, together with 

such otlier affidavits and exhibits as may be submitted to the Court at a hearing on this 

Molion. 

Pursuant to Rule 11, SCRCP, based upon the nature of this motion, consultation. 

wiih opposing counsel would serve no useful purpose. 

Columbia, South Carolina 
March 21, 2008 

WARNER, PAYNE, & BLACK, LL.P. 

Ja~ 
Matthew E. Steinmetz 
Post Office Bdx 2628 (29202) 
1122 Lady Street, Suite 1200 
Columbia, South Carolina 29201 
Telephone: (803) 799-0554 
Facsimile: (803) 799-2517 
Attorneys for the Plain.tiff· 
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STATE OF SOUTH CAROLINA 

COUNTY OF SUMTER 

) !N THE COURT OF COMMON PLEAS 
, ) FOR THE THIRD JUDICIAL CIRCUIT 

) 
Case' NO.: 2008-CP-4~00347 

Gene C. Belk, Individually and as 
Co-Personal Representative of the Estate . 
of Robert D. Belk 

Plaintiff, 
vs. 

) 
) 
) 
) 
) 
) 
) 
) 

Linda B, Harris, Individually & as Trustee of the) 
Ida Mae K Belk Irrevocable Trust dated 9117/07) 
and in all alleged fiduciary capacities, Bibco,lnc.) 
Dewey M. Houser, Carolina Preowned. LLP, & ) 
Michael D. "Mickey" Lyles, Jr. } 

Defendants. 
) 
} 
) 

And Cheryl Ann Hanlon, Patricia B. Schmit, ) 
Robert M. Belk, and Ida Mae Belk,·· ) 

Stakeholders 
) 
) 
) 

AFFIDAVIT OF GENE C. 
BELK IN SUPPORT OF 
MOTION TO COMPEL 

PERSONALLY APPEARED BEFORE ME GENE C. BELK who, being duly 

. sworn, says: 

1. I am the· Plaintiff in this action and Co-Personal Representative of my 

father's Estate, Robert E. Belk, 

2. I have previously filed and served a Motion to Disqualify M.M. Weinberg, 

Jr. from participating as counsel in this case due to the fact that he is a material witness, 

has substantial conflicts of interest and, in fact, is attempting to disrupt a plan that was 

put in place based upon his preparation of a faulty Will of my father. 
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3. In order to attempt to "work around' the error made by Mr. Weinberg, the 

Estate gone through substantial expense and, as a result, ~ Family Settlement 

Agreement and Memorandum with regard to future transactions was. entered into. 

4. Subsequent thereto, Mr. Wehlberg, who had represented my father. for 

years. took on the representation of my mother and my sister, and is interfering with the 

. performance pursuant to the terms of the Family Settlement Agreement and the 

Memorandum, b<?th of which are contracts. 

5~ A production subpoena was served on Mr. Weinberg on February. 29. 

2008. 

6. On March 19"'. five days after the records were due, Mr. Weinberg served 

Motion to Quash Subpoena as to his appearance and attendance at his deposition . 

. 7. Mr. Weinberg is a material witness to the allegations contained in the 

Complaint. His deposition is scheduled for March 26. 2008 and cannot be taken without 

the production of the records that were subpoenaed. 

8. I request an Order of the Court enforcing the subpoena. and further 

request an award of attorney's fees and costs for bringing this matter before the Court. 

SWORN to before me this aJ ff Genee. Belk 

d 2008 

300 



J r 

i 
L 

r > • u. 

.~ 

STATE Of SOUTH CAROlINA 

ISSUED BYTf£ COMMON PlEAS COURT FOR SUMTER COUNTY 

EIGIiTH JI10ICIAL CIRCUIT 

Gene C. BiiIIi, hiinvlduallyand as 
~ RepreeentatJve of the Est:te 
of Robert D. BGlk 

. Pllllntlff, 
V6. 

Unda B. Harris, individually & as Trustee of the 
Ida Mae K Be/k Irrevocable Trust dated 9117107 
and In allslleged fiduciary capacities. Blbco,lnc. 
DrNIe'j M. Houser, Carolina Preowned. UP, & 
MIchael D. "M'JCkey" Lyles, Jr., 

. Defendants. 

And Cberyl Ann Hanlon, Palrlcla B. Schmit, 
Robert tAo BBlk, and Ida Mae Belk, 

stakeholders. 

TO: M.M. Weinberg, Jr. . 
P.O. Box 1289 . 
Sumter, South Carolina 29151 

SUBPOENA IN i. COMMON PLEAS CASE 

. Casa Number: 2008.cp43.00347 

Pending In Suinter County 

o YOU ARE COMMANDED to BpPDlIr In the above named court althe place, date, and time Ilpedfled below to testify In the above 
CMe. 

.IRI YOU ARE COMMANDED to appaar at the placa, date, and time specified below to tesUfy at the taking of B deptlSltlon In the BboYe 
case. 

Young Reiter Keffer & Donnald, PA March 26, 2008 at 9;30 am. 
23 W. caJhoun Street 
Sumter, SC 29150 

IRI . YOU ARE COMMANDED to produce BIld permltlnspecllDn and copying of the following documents or objects at tha plaCe, date, and 

tlm& s~ belOw phlt d~or objects): . SEE An ACHMENT 

PIACl· 

. WARNER, PAYNE, & BLACK, LLP. 
P.O •. BOX2628· ..' , 
COLUMBiA, SOUTH CARouN.(2ino2 . 

. Mamb14, io08.b15;flO pm· 

o YOU ME COMMANIlEDtopemlit inspection of the following promises at the dale and time lIJIIlCIfled beloW. 
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.......~~!lCI!~1Dftl.LelJOPJJO!3..OUDt~RlABQIICM..~TO ... ADellQNA'nQMMKneoc:urrlFi!l:PYlND """......,..lOn ...... OII ........... _ ........ II!T __ """"PGUON_TeO,'IlG!MI<1'Il!III 
~ " 

Jan L Waner, Atklmey for Plek1lilf 
February 29,2008 

) 
PROOf OF SERVICE 

MTE 
~ AND MIlEAGE ~DERED TO WITNESS 

February 29, 2008 S ,0 NO ,AMOUNT$?/) J)5 
.SERVED 

PIACI; 

Sumter. Sou1tl Carolina 

!I8I\IED ON~NTNAME) " WIIN6I or seMCE 

Personal 

6ER\IS) BY lPRIHT'rw.leJ '1lIlE 

Gary Moore 

DEClARATION OF SERVER 

I certify that the foregoing lnlbImatIon rontalned In the Proof of Service Is true and COITect. 

Executed on 

AIXlRESS OF GBMR 

Post Office Box 2628 
Columbia, South Carofma 28202 
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. Iha aJlD111111 • ., P'DB:tB JejZIII ~ b Of aIIedad Ilf hi ~ q.....t. 1If-m, Iha~ or. /title party II ~ bet1Sf hi sub!IoenB II IBslllllIIIo;om BIll.ClIanCaI med Irthl 
~ rr IIllIadBIIbat am:JI be ~ melltIIout II1U hIldshIp srd _ I!IaI o....o=on b '6tlom Ih9IU!lpoGn!1 is II!ftbased Mil be ~ amlanoll!d. lie IXlUIIIlZI'f 
DIII=r ... opp88RIIt8 or pgdur:bI onIt IIjlO!I ~ Imdlt!cnI. .. . .• 

(dJ 00TEll ~ RESf'(N)tl6 TO SI.J!I'CalP.. . . 
1XI!PEIlplI1d~1h,~~"':rda~ 8 ~b pmWcedDaJn11r!15 ehaI p!tdLaJ tau sa hoy me b\pI II Cia 1mUd_ oItumeas a"eltaI iIganlm IIIId IobellJsD til 

(2) \'Iten trtmmIDI SItlJ)BcI til a eubiloen3 b ~ CD B dam hIIlla ~ II' II\bj8d to ptJ!IId!on os bIsI PnlII8IlIIlmI me1loIJ, is Q$'II ~ be IIEd8 ~ 
Illd IhaIJ be ~ bJ 8 ~ DlII!8 nab1l altle cIowmenfs, CIOITIIIIIIlIal cr1llnga net ptXIu:ed hi!! ou\fdan\ III enaIlle dlII d8Inandiv ~ III aries! hi d!Im 
SCCA Form 2d (7190) Cont'd. . . 
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ATTACHMF;NT 

Please deliver the following records to Warner, Payne & Black, LLP., P.O. Box 2628, 
Columbia. South Carolina, 292.02: . . 

1. Copies of all documents prepared by you, or at your request. since 9/17107 for Ida BeIk. Blboo 
Inc., lada Mae K. Belk Trust. to include, but not be Dmlted to, trusts, business formatlOl')s. WDIs 
or any other tangible documents .. 

2. Copies of all records relating to your representation of Robert Balk and Sumter Mortgage 
Company for ten (10) years prior to his death. 

3. Copies of all time and biDing records from January 1, 2001·lhrough current date with regard to 
representation of Robert D. Belk In connection with, and in preparation of the Will. and all 
other representaUon of Robert D. Belk. records should include but not be limited to all time and 
billing to justify the bur of $5600 to Mrs. Belk. 

4. Copies of all Communications to and from wtth David Sojourner an..!Vor Karen Thomas 
regarding Robert D. Belk. 

5. Copies of all conflicts letters with regard to your representation of Mr. Belk, Mrs. Balk, and Ms. 
Harrm. . 
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-STATE OF SOUlH ~OLlNA ) 
COQNTY OF SlIMTER. ) 

IN THE ~ COURT OF COMMON PLEAS 
FAMILY COURT 

) 
Gene Belk, IndividUally and as ) 
Co-Personal Rc:presentativo of the ) 
~E,..S!lAA"""--""of,-,R""obert= ..... D~.,-,B .... e",,Ik:,----.-_ ) 

VB 

Plaintiff (s) ) 
) 
) 
) 

""Linda= ... B"".~H .... !lIT1S.......,.· ..... et"-""!!l~___ ) 
Defendant (8) ) 

TH \ RD JUDICIAL CIRCUIT 

FILE NO. 2~P-4J..00347 

AFFJDA VIT OF SERVICE 

P~SQNALLY APPEARED BEFORE ME, the undmigned d~~wbO bclns duly swo~ 
sayathat he served the Not,ice or Motion aDd Motion to Remove CorirueJ or:JUc!lrd ~ 
Supporting Affidavlllllad Exhibit&, Reply to Anawer and Counterclaim, Notice of 
DqIOJilion, Subpoena and Check for Witness Fee ud Mileage 

-on m, rna (, r.uvk':5J"J"i-'
j 

EfSr' ,bydeliveryto·. 

(1' ro m, uk!. Ihl''9l :Jf persoDalIy; 

() the of the party served. 
BDd a person of suitable age and discretion th«a residing at the residence of the party served; 

O _______ the _______ of7fui _______ _ 

and leaving with ~m () ht-J-one coPY of the same.at I 0 9 tJ. rooJ r.J ~ t 
in 9-tro+-€c , . Su,ro±-f'C County, South Carolina, d!iISI 

_ on Bb-I >.It. ~ ci8 , 2008 at .;1 : o,s- (a:mr) (p.m.). 

That ~eponetrt knows the person so served, is not a party of this action, is nolless than eighteen 
(18) yean of age and has no interest _ therein or connection therewith. 

. swtirri to..Ari-Asubsai~ Me, ) 

TIU~) 
~fw~! 

-My Commission Expires: ~ /.. '/ ) 
'~~~1 

=-c ~ 

, -
~-

. .' ;.:.:.~ ".: ... 
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STATE OF SOUTH CAROLINA 

COUNTY OF SUMTER 

) IN THE COURT OF COMMON PLEAS 
) FOR THE THIRD JUDICIAL CIRCUIT 
) 
) Case No.: 200B-CP-43-00347 
) 

Gene C. Belk, Individually aod as 
Co-Personal Representative of the Estate 
of Robert D. Belk 

Plaintiff, 
VS. 

} 
) 
} 
) 
) 
) 
} 

Unda B. Harris, Individually & as Trustee of the) 
Ida Mae K Belk Irrevocable Trust dated 9/17107) 
and in all alleged fiduciary capacities, Bibco,lnc.) 
Dewey M. Houser, Carolina Preowned. LLP,& ) . 
Michael D. KMickey" lyles, Jr. ) 

- . ) 

Defendants. ) 
) 

And Cheryl Ann Hanlon, Patricia B. Schmit, ) 
Robert M. Belk, and Ida Mae Belk ) 

Stakeholders 
) 
) 
) 

CERTIFICATE OF SERVICE 

I, Israel Stone, a legal assistant for the law firm ofWamer, Payne & Black, L.l.P.I 

Elderlaw Services of South Carolina, P Ai attorneys for Gene C. Belk, do hereby 

certify that on this date I caused a copy of Motion to Compel Compliance with 

Subpoena and Affidavit to be served upon the parties listed below by depositing a 

copy of same in the United States Ma~, postage pre-paid, and· addressed to the 

following: 

M.M.Weinberg,Jr.; Esquire 
Post Office Box 1289 
Sumter, South Carolina 29151-1289 

Columbia, South Carolina 
March 21, 2008 
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STATE OF SOUTH CAROLINA 

COUNT OF SUMTER 

Gene C. Belk, lndividuallyand-as 
Co-Personal Representative of the Estate 
Of Robert D. BeJk 

Plaintiff, 
vs. 

Linda B: Harris, Individually & as Trustee of the 
Jda Mae K. Belk Irrevocable Trust dated 911 7/07 
and in all alleged fiduciary capacities, Bibco, Inc. 
Dewey M. Houser, Carolina Pre-Owned, LLC, & 

_ Michael D. "Mickey" Lyles, Jr. and M. M. 
Weinberg, Jr. -

Defendants. 

And Cheryl Ann Hanlon, Patricia B. Schmit, 
Robert M. Belk, and Ida Mae Belk 

Stakeholders 

) IN THE COURT OF COMMON PLEAS 
) FOR !HE THIRD JUDICIAL CIRCU1T 
) 
) CIVIL ACTION NO.: 2008-CP-43-00347 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

AFFIDAVIT OF 
GENEC.BELK 

INSUPPORT OF APPLICATION­
- FOR INJUNCTIVE RELIEF 

PERSONALL Y APPEARED BEFFORE ME Gene. C; Belk who, being duly 

sworn, says: 

I am Co-Personal Representative of the Estate 'of my father, Robert D. Belk and 

Plaintiff above named and seek an expedited hearing for this Court to grant injunctions. 

I have determined that between February 20, 2008 and June 20, 2008, 

$208,563.16 of estate revenue that should have been deposited 10 the estate account of 

Sumter Mortgage Company has been deposited elsewhere,baseet upon the directions of 

my sister, Linda Harris, c?-personal representative of the estate, and M. M, Weinberg, 

Jr. (Exhibits 1 and 2),. 

Based upon previous deposits, I believe that a~~itional i.ncome of $71,000.00 has 

not been deposited to Sumter Mortgage during July and August 2008. 
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The July 31, 2008 statement of Sumter Mortgage general operating checking' 

account, an estate asset, has a reconciled balance of $10,228.36. In January 1, 2007, 

this account had a beginning balance of $300,385.24. Therefore, $290,000 plus has 

been spent from this account, and there have been no dep~sits since mid-February 

2008 per the instructions of my sister and Mr. Weinberg. 

From J.une2008 to' this date, the only monies received by me have been 

deposited into the estate Sumter Mortgage account 

I am a duly licensed and practicing attomey in good standing ..• I also am a 

licensed real estate agent and broker in good standing. I have a good w~rking 

knowledge of real estate and accounting .. 

It is believed that this money has been deposited to an account known as L M. 

Belk Company .. Mr. MacEwen has previously prepared a spreadsheet showing that my 

mother has received gross distributions of $1,138,829.00 between April 5, 2004, and . ~a . . '. ~~ 
June 3D, 200t ~If you add the additional monies that nave been diverted from '''' 

Sumter Mortgage Company indicated hereinabove, . Ida Belk has conservatively 

received gross distributions in of $1,418,392.16. (submit this affidavit in support of my 

application for an injunction to prevent further irreparable. damage from being done to 

the Estate. 

RELATIONSHIP WITH MY FATHER 

During my father's life, he and I were involved in several business relationshipS. 

My father had a lot of confidence in me. I was his firstbom son and his only child to . . 

graduate from college and obtain a professional degree. Our 'most recent business 

relationship was ~ 50/50 business venture which began in June of 2002 in which I was 

2 
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the man.aging partner of a 40 lot mobile horpe park. In that capacity, I handled all the 

cash receipts, deposits, bookkeeping and tax preparation. 

After my father died on April 5, 2004, I individually and on behalf of his Estate 

sold the mobile home park to Jessie McLeod in June 2004 under an owner financing 

arrangement, and I remit the Estate's portion of the accounts receivable to the Estate 

each month. 

HISTORICAL FACTS 

In the year 2000, when my father was diagnosed ~Ith_a life-threatening coodition, 

he consulted with a noted estate planner Dave Sojourner, of Columbia, at which time he 

reported tha.t he was the 10Qro owner of Sumter Mortgage, a sole proprietorship, and 

that substantially all of the assets were titled R. D. Belk, d/b/a Sumter Mortgage 

Company . 

-On March 4, 2004, M. M. Weinberg, Jr., of Weinberg and Brown prepared a Will 

for my father who ~i~d on April 5, 2004. His estate is- being probated in the Sumter (d.'" 

County Probate Court. 

According to my father's will, Carlton R. Davidson was mimed as _ Personal 

Representative, and I was named as sole Successor or Alternate Personal 

Representative. 

On or about, April 12, 2004, my sister, Linda Harris, and I jointly consulted Mr. 

Weinberg as we had been designated as co-trustees under the Will. Mr. Weinberg had 

my father's original Win in his possession, and reviewed the terms with my sister and 
. . 

me. Among other things, the, three of us discussed the fact that during my father's 

lifetime, he had handled all aspects of the family finances including buying and selling 
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real estate and other properties in his name, and in the name of Sumter Mortgage 

Company, an unincorporated entity. 

In our presence, Mr. Weinberg called my fathers longstanding certified public 

accountant, Wilson MacEwen, to discuss estate assets and existing business interests. 

Mr. Weinberg provided us legal advice about the probate of the Will; made 
.-.' . 

recommendations to us about what we would do as trustees; and how the Estate should 

take control over the assets and business interests in accordance with his Will. 

Acting on Mr: Weinberg's advice, my sister and I contacted the National Bank of 

South Carolina and had them freeze my father'S personal checking account and three . 

(3) Sumter Mortgage business accounts - a General Business Operating Account; a 

Finance Accounts; and a Money Market Account -" until the Will could be submitted to 

probate. 

On or about, April 16, 2004, I again met with Mr. Weinberg at his office and (aLb 

discussed with him that my mother, Ida Belk, was not pleased my father disinheriting 

two (2) of his grandchildren and giving his long-term employee, Linda Garrett, an 

immediate bequest of $100,000.00 while his natural children were not getting any 

immediate benefit. 

On, or about, April 20, 2004, I again met with Mr. Weinberg at his office, this time 

to discuss my fathers assets' and business interests at which time Mr. Weinberg 

showed me four (4) different lists of assets prepared by my father and wrote me 

concerning the same. 

On May 4, 2004, Carlton R. Davidson renounced his right to serve as Personal' 

Representative. I alone was to act as solely as successor or alternate PerSonal 
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Representative but in an effort to preserve family unity, I allowed my sister, Lincta Harris, 

to serve with me aseo-Personal Representative;, 

On May 7,2004, my sister and I were appointed as Co-Personal Representatives 

of the estate and, on the same day, per Mr. Weinberg's advice, we went to NBSC and 

took control over the three (3) existing Sumter Mortgage business accounts. 

Based upon Mr. Weinberg's advice, Sumter Mortgage been a, part of the Estate 

administration for four (4) years from May 7, 2004 through the present date. During this 

four years (except as stated below and the reason for this application to the Court), my 

sister and I as co-personal representatives handled the daily business of our father's 

estate and jointly cosigned all Sumter Mortgage checks as Personal, Representatives of 

his Estate. 

To simplify bookkeeping, my sister and I closed the Sumter Mortgage Finance 

account and transferred the proceeds to the general operating accounl Currently, we fdt.b 

have two accounts: ,the general operating account and the money market account 

which is ,a savings account and is inact!ve,except to accumulate interest. 

The ,gen~ral operating business checking account is the account .into which all 

accounts payable to Sumter Mortgage were to be deposited and from which were paid 

normal operating expenses of the ongoing Sumter Mortgage business. This was the 

account that was turned over the Wilson MacEwen each year so he could prepare the 

estate income tax retums from May 7,2004 until February 2008 when my sister and Mr. 

, Weinberg had these funds deposited elsewhere, which is' one of the reasons for this 

application to the Court. 
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My father's p'ersonal checking account'was closed, and new checking account at 

NBSC opened in the name of The Estate ofR. D. Belk with my sister and me co-signing 

these checks as co-personal.representatives. 

Due to errors and omissions contained in the Will prepared by Mr: Weinberg that 

we leamed about after it was probated, my mother, my sister, and I went back to Mr. 

Sojourner and were represented by Karen Thomas, Esquire, who prepared a 

comprehensive postmortem plan that was agreed to by myself and Defendant Linda' 

Harris as Co-Representatives of the Estate and by my mother. ' 

As part of our agreement, my sister and I would be co-trustees and joint 

managers of not only the Estate assets but also other assets held' by our mother, 

including stock in Bibco, Inc. These agreements were written, signed, acted upon, and 

partially performed, 

As part of the postmortem agreements, we signed a compromise agreement 

dated June 30, 2005 known as Memorandum of Understanding Regarding Future 

'Transactions. Under the terms of this agreement, our mother agreed to create ~ new 

trust identical to the trust created by our father naming my sister and me as co-trustees. 

In consideration thereof, the Estate arbitrarily assigned our mother. Ida Belk, a 50% 

undivided interest in Sumter Mortgage so that she would correct the defects in the will 

prepared fofour father by Mr. Weinberg. 

After the above documents were signed, on the same day, a Trust Severance 

Agreement was signed by'me and my sister as co-Personal Representatives of our 

father's estate to correct the faulty drafting of the Will by Mr. Weinberg. 

'in accordance with our oral and written agreements, my sister and I jointly 

handled the day-to-day management of Bibcoand Sumter Mortgage for years. We both 
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were designated as vice-presidents· of Bibco, and agreed that Bibco would not conduct 

future sales of used mobile homes due to unreasonable exposures for liability and risk. 

Bibeo, a C Corporation set up for my father by Mr. Weinberg, was a "holding 

company·, and its only legitimate. business was to manage its assets, collect 

outstanding notes receivables, and to wind down the business entity. Because this was 

an unfavorable way of currently doing business because C Corp's have double taxation 

- the corporation itself is taxed and llien any dividends to stockholders are also taxed. 

In i?eeember 2007, Bibeo only had two (2) employees, me and my sister, and we 

were paid an annual management. fee for three (3) years immediately following my 

father's death through June 2007. 

Any assets owned by Bibco that required either yard maintenance or building 

.maintenance were service.d by employees of Sumter Mortgage. Bibeo occupied office 

space at 3061 Broad Street, the same office building as Sumter Mortgage Company. 

And Linda Garrett handled all accounts receivables for Bibeo and Sumter Mortgage. 

Linda Garrett is an employee of and is· ·paid by Sumter Mortgage. To my 

knowledge, Bibco has made no contributions toward Linda Garrett's salary nor has it 

paid anything toward office operating expenses such has utilities, telephon~, water, 

. cleaning, etc .. 

In December 2007, Linda Harris unilaterally instructed Linda Garrett to withhold 

the Bibco financial records from me, and from Mr. MacEwen. At that time, she also 

. unilaterally instructed Linda. Garrett to trcmsfer Bibco all accounting af}d bookkeeping· 

service from Wilson MacEwen to her own personal accountant,Roger Long. I have not 

·received any compensation for services sinee the 2006 fiscal year. 
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Then, after other lawyers would not do her bidding, my sister took my mother to 

Mr-: Weinberg on September 17, 2007, and Mr. Weinberg, the same person who had 

prepared my father's defective Will, prepared a Trust for my mother naming my sister as 

sale trustee that flies in the face and breaches the very agreements that were made 

necessary by Mr. Weinberg preparing my father's faulty will. 

Mr. Weinberg then had my mother transfer into this trust disputed interests in the 

underlying assets of· Sumter Mortgage and Bibco, all contrary to the very agreements 

made necessary by Mr. Weinberg's errors. These transactions have the potential of 

triggering gift taxes, not to mention that distribution of certain installment sales accounts 

receivable titled in Sumter Mortgage and Bibco to this trust will likely trigger acceleration 

.. of income on those ncites, thereby causing substantial and dire tax consequences: 

To make matters worse, in 1999, an attorney in Mr. Weinberg's firm filed an 

Affida~it in Circuit Court on behalf' of my father stating that he (Robert D. Belk) was the 

sale stockholder of Bibco, Inc. Under the theory of judicial e~loppels·, Mr. Weinberg and 

his firm are barred from now taking a contrary position. But he has. 

The underlying gravamen of the action I brought is based upon the breaches of 

the partially performed oral and written agreements referred to above. I have included 

an cause of action for. unjust enrichment and accounting against Bibco because estate 

assets have been deposited into Bibco. For example, even though Sumter Mortgage is 

the owner ofa note and mortgage from Gem Investment Company, Gem's monthly 

payment to Sumter Mortgage is being deposited into Bibco. 

I also believe that because the Estate has an interest in Westgate Subdivision 

lots that hav.e been sold on time, but monthly payments are being collected and 
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deposited into Bibco. In addition, the Estate has interests in unsold lots in this 

subdivision that are being rented, with rent being deposited into Bibco. 

The underlying litigation here is based upon the breach of the partially performed 

oral and written. agreements by my sister, and, on behalf the estate, I am seeking 

specific performance of these agreements and disputing my mother's legal ownership of 

Sumter Mortgage based upon her and my sister's brea~hes of contract. 
. . 

By letter dated, July 31, 2008.- Mr. Weinberg acknowledges that my mother's 

disputed ownership in Sumter Mortgage is based upon the previous agreement that she' 

and my sister reneged on with the help of Mr. Weinberg. 

In addition, Mr. Houser has been allowed by my sister to intermeddle in Estate 

matters and sign legal documents for both Bibco and Sumter Mortgage. ~e also has a 

key to the Sumter Mortgage post office box .. In late December 2007, unknoV\in to me, 

Houser put in a bid for a used mobile home that was accepted. When he approached 

me tor funds, I refused. I have just ,learned that Houser in concert with my sister 

purchased the mobile home with Bibeo funds even though Bibco had no, legi~imate 

business interest and was suppose to be winding down its affairs. This is another 

breach of my sister's fiduciary duties. 

On Friday, January 18, 2008, I was informed by Linda Garrett, who is employed 

by Sumter Mortgage, that my sister instructed her in the late December 2007 not to 

make any future deposits into the Sumter Mortgage business account for the 2008 

, calendar year. On the same date, Linda Garret inf()rmed me thaI my sister had further 

instructed her to make the designated Sumter . Mortgage deposits into another bank 

account known as the L M. Belk Company and that my sister had actually given her 

deposit slips for this account Ms. Garrett also informed me that, not knowing what else 

9 
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to do, she had not made any deposits into Sumter Mortgage for approximately three (3) 

consecutive weeks and had a significant amount of cash and checks in excess of 

$48,000.00 which had not yet been deposited. 

"During the estate administration, it has been n"ormal and customary for Sumter 

Mortgage to pay quarterly estimated taxes for my mother as an accommodation to her. 

During the 2006 tax year, extraordinary payments were paid for both state and federal 

taxes, and therefore, large refund checks were issued: in excess of $90,000.00 by the 

IRS and in excess of $20,000.00 by the South Carolina Department of Revenue. My 

sister intercepted both of these checks from Mr. Houser who picked up the mail, and 

they were never deposited into the Sumter Mortgage business account. " 

In addition, a note receivable from Solomon Till was sold, and this check also 

was intercepted by my sister and never deposited into the Sumter Mortgag~ account. 
. " 

These acts were done without my knowledge and approval. Both acts resulted In 

unintended distributions to my mother or my sister during the Estate administration, 

another breach of fiduciary duty. 

On January 21, 2008, I hand delivered a letter to Linda Garrett, expressing my 

concern and demanding that all funds collected ori behalf of Sumter Mortgage be 

deposited into the Sumter Mortgage business account because said account fell under 

the administration of the estate. 

My sister caused Sumter Mortgage payroll checks to be issued to her son, Mitch 

Harris, and also to Mr. Houser during early January 2008 that I refused to sign because 

her son had never worked for Sumter Mortgage and Mr. Houser is her boyfriend. 

10 
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When I filed the underlying action 0 F~bruary 5, 2008, I also sought removal of 

my sister as Co-Personal Representative, ~y similar motion in the probate court has 

been removed to this Court, 

Then, on February 19, 2008, the same Mr. Weinberg who prepared my father's 

defective will and helped my mother and sister breach the agreements that were made 

necessary by his malpractice, wrote a unilateral letter to Linda Garrett instructing her to 

deposit incoming funds to my mother's account. I was unaware of the ttiis letter and 

was not copied with the letter, nor 'did my attorneys receive a copy of this letter even 

though the underlying action had been commenced, 

. Thank on March 18,2008, Mr, Weinberg sent a unilateral letter to Jessie McLeod 

instructing him to forward one-half (112) of a note receivable arising out of the sale of 

Cedar Hill Mobile Home Park to my mother. I again was unaware of this letter, was nol 

copied with the letter, and my attorneys did not receive a copy of this letter, The note 

receivable from Jessie McLeod is owed jOintly ~o me and to the Estate, an'd this note is 

not a Sumter Mortgage asset. It is Estate asset. 

On June 21, 2008, while reviewing the Sumter MortgageMay bank statement, I 

discovered that no income had been:deposned, into the general operat,ing account for 

Sumter Mortgage for that month, ~erefore, on June 25, 2008, I filed a County Incident 

Report with the sheriffs department reporting missing deposits from Sumter Mortgage 

Company in an undetermined amount of money. 

I made an immediately inquiry to Linda Garrett, the in-house accounts receivable 
.. - -

clerk, and she provided me with the income detail of Sumter MortQage covering the 

period from February 20,2008, up through June 20, 2008, I determined that 

II 
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$208,563.16 in revenue which should have been deposited to Sumter Mortgage 

Company has been deposited elsewhere. 

The only Sumter Mortgage checks I have refused to sign were those to my 

sister's son, Mitch Harris, and her romantic interest, Dewey Houser. 

Mr. Weinberg has continued to conspire with my sister and others to disrupt the 

orderly administration of this estate .. 

.. As the result of a settlement that I handled on behalf of the estate, a large sum of 

money i~ currently held at Nelson Mullins Riley and Scarborough which represented the 

estate. My attorney prepared an Escrow j\greement to place these funds on interest in 

a restricted accourit at NBSC, but it has been ignored, thus causing the estate interest. . 

Even though Wilson MacEwen has been my father's and his companies' certified 

public accountant for more than 20 years and handled everythlng until my sister arid Mr. 

Weinberg unilaterally interfered, he has ~een taken out of the loop. 
. . 

For example, on August 8,2008, I spoke with Linda Garrett who told me that 
. 

financial information for Sumter Mortgage that would normally be provided to account 

Wilson MacEwen covering the period of January 2008, up through June 30, 2008 was 

still at· her office because my sister had not authorized her to release the Sumter 

. Mortgage· financial inform'ation, she did not know what to do with it, so she has done 

nothing. 

On August ·13, 2008, I spoke with Mr. MacEwen who confirmed that he had not 

received the Sumter Mortgage Company financial Information that he needs to complete 

. the nori"nal and customarY bookkeeping for Sumter Mortgage Company and also the 

2007 estate income tax return that was due on July 15,2008: 

12 
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Because of my sister's refusal to release the financial information, Mr. MacEwen 

had to request an extension of time for the estate income tax return. Also, the Sumter 

County Probate Court's annual accounting for the period April 1, 2007, through March 

31, 2008 is due but cannot be completed by Mr. MacEwen until he receives the above 

financial information. 

Another example is that the estate has had difficulty collecting a monthly note 

receivable from Land and Mortgage of South Carolina,lnc. that is due to R. D. Belk 

d/b/a Sumter Mortgage c.ompany. Debtor, who has gotten behind in the past, has been 

sending monthly payments directly to my office, and I would send them to Linda Garrett 

for deposit into the Sumter Mortgage account. I collected the February through June 

payments and entrusted Linda Garrett to deposit them .to the Sumter Mortgage account, 

but she did not do so. I have now collected the July and August 2008 payments totaling 

$28,784.12 ~nd based upon his lack of faith in Linda Garrett, I have deposited funds 

directly into the Sumter Mortgage operating account. 

Based on the unilateral acts of my sister who now has an absolute conflict of 

interest serving as trustee of the trust Mr. Weinberg prepared for my mother and as co­

personal representative of the estate. The financial integrity of the. estate and Sumter 

Mortgage have been seriously jeopardized based on these. actions. 

Another example: under my father's Will, the personal representatives wer~ 

required to fund two (2) separate trusts, a Trust B and a Trust C before any significant 

distributions to my mother. Despite this, according to spreadsheet prepared by Mr. 

MacEw~n, my mother has received 9·rOSS distributions of $1,138,829.00 between from 

AprilS, 2004 and June 20, 2008. 

13 
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Based upon the diversion of Estate/Sumter Mortgage income, and prior 

distributions to Ida Belk, the ability of the personal representatives to fund Trust Band 

Trust C are being severely jeopardized. 

Importantly, my mother has waived her interest in Trust B, making the 

beneficiaries of Trust B her five (5) children who are to divide approximately 

$1,400,000.00 in equal shares with a distribution of approximately$280,OOO.00 to each. 

Since filing of this actiori on February 5, 2008, Houser. Lyles, and Mitch Harris 

(my sister's sons and boyfrie~d) all occupy space at my father's former office at 3061 

Broad Street in a double wide modular home. 

After my father'so death and during the administration of the Estate since May 7, 

2004, I have been given office space at the above address. In order to carry out my 

duties and the oadministration of the Estate, I need to have frequent contact with the 

accounts receivable clerk .and the other employees of Sumter Mortgage and the 

peaceful possession of an office to do so. Underthe current estranged circumstances, I 

cannot carry out my duties with these individuals occupying the same office as myself. 

Based on the foregoing, I seeK an the following injunctions which, if not granted, 

will cause irreparable damage to the estate and its assets: Removal of my sister as co-

personal representative; requiring all books and records of all entities be turned over to 

Wilson MacEwen, CPA, immediately; An Order restraining my sister and Mr. Weinberg 

from continuing 10 interfere with the administration of the estate; requiring an audit" and 

accounting; requiring that all funds be deposited into the appropriate estate accounts; 

An Orderremoving Mitch Harris, Lyles, andoHouserfrom the estate office. 
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make these'statements based up,on personal knowledge unless otherwise 

stated. I also rely upon the facts sel forth in my Amended Verified Complainl dated 

April 4, 2008 which, to iny knowledge. has not been answered by any Defendant. 

Gene C. Belk . 
SWORN to and subscribed before me 

T is'~aay of Augus 2008. 
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STATE OF SOUTH CAROLINA RECORDJ:tfM THE COURT OF COMMON PLEAS 

COUNTY OF SUMTER .. ?UOB APR - 7 Pl~ ~?r9THETHIRDJUDICIAL CIRCUIT 

. . ' JAHEe: C c! '. Case NO.:200&-CP-43-00347 . 
................... -...... _ .... _ ....... _ ............. _ ..... -.... -................ ··········~LcP.X-OF 1:~1J~~lL -................ : .... : .............................. ' .................. . 

GeneC. Belk. Individually and a~UI'1T c.R COUNr~. S.C: '. 

! .! 

Co-Personal Representative 'of the Estate ). 
of Robert D. Belk ) 

. Pia intiff, 
vs. 

) 
.) 
) 

. ) 
Linda B. Harris, Individually & as Trustee of the.} 
Ida Mae KBeik Irrevocable Trust dated 9/17/07} 
and in all alleged fiduciary capacities, Bibco,lnc,) 
Dewey M. Houser, Carolina Preowned. LLP, & >. 
Michael D. "Mickey" Lyles, Jr. ,.. ') 

Defendants. 
) 
) 
) 

And Cheryl Ann Hanlon, Patricia B. Schmit, '). 
Robert M. Belk. and Ida Mae Belk, } 

Stakeholders 
: ) 

} 

--------------------~-----,) 

PLAINTIFF'S MEMORANDUM 
REGARDING MOTIONS 
TO BE HEARD APRIL 7, 2008 

AS TO MOTIONS R.EGARDING THE REMOVAL 
OF CO-PERSONAL REPRESENTATIVES 
OF THE ESTATE OF ROBERT D. BELK 

1. On Feh":lary 6, 2008, Plaintiff filed with the Sumter County Probate Court 

a Petition for Removal .of Unda Harris as' co-personal repre~ntative of th~. Estate of 

. Robert-D~e11c-("Exhibit-1")~-----,----'----'---:----------

2. Simultan.eously,.plaintiff filed a Motion to Remove Plaintiff's petition ·to 

remove the co-persollal representative to the Sumter County Court of' Common ·Pleas. 
': .. '. . '... 

("Exhibit 2") 

3. This motion was granted ~y way of Order of the Sumter County Probate' . 

Judge dated ~ebruar:y 19, 2008. (See Exhibit 2 atbottom) 
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4. By way of motion's dated February 28, 2008 and March 4, 2008, Linda 

Harris, as Trustee, Ida Mae Balk, and Uilda Harris moved before this Court in this civil 

...... action -to· remove .. Plaintiff·· as co-perSonal. representativE! .'of The Estate of Robert D .. 

Belk. 

5. No order has been Issued consolidating Plaintiffs civil action against the 

Defendants with the probate proceedings that have been removed to this court. 

6. Further, no civil action riu'mber has been issued with respect to the 

removed estate pmceedings and Plaintiffs civil action is a separate prpceeding from the 

removed estate' proceeding. 

7. Plaintiffs .petition to remove linda Harris as c~personal representative 

(joes not appear on the Court's roster in this pr~iceeqing and is presumably being 

treated.by the Court al3 a separate and distinct proceeding. ("Exhibit 3"} 

8. Defendants' motions to remove Plaintiff as co-personal representative of 

the:Estate of Robert D. Belk has been filed in the wrong prqceeding, . .are not properly 

before thiS Court, and this Court has no jurisdiction to entertain the same; 

9. Notwithstanding the forgoing, should this Court find that thIs is the proper 

proceeding in ~hich to petition for removal of t!1e Plaintiff as co-personal representative 
. . 

----,of-the-Estate-of-Robert-8:-Belk;-preeeedin§-with-a~heaFiRg-Is·impFGper-at-thls-time-as~the---

parties ~ave not had the opportunity to fully engage in discovery, and there. are issues 

(which are addressed below) regarding Mr. Weinberg and Mr. Miles continuing to act as 

counsel for the Defendants and to'even appear in these proceedings, 

. " 
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AS TO MOTIONS REGARDING SUBPOENA SERVED ON 
M. M. WEINBERG,.JR. 

10. On February 29, 2008 Plaintiff served· upon M. M. Weinberg; Jr. a 

Subpoena to take his deposition and to produce various records. ("Exhibit 4") 

11. Specifically, Plaintiffs subpoena· asks that Mr. Weinberg produce the 

following: 

1. Copies of all documents prepared by you, or at your request, since 9117107 for 
Ida Belk, Bibco Inc., lada Mae K Belk Trust, to include: but not be limited to, 
trusts, business formations, Wills or any other tangible documents. 

2. Copies of all records relating to your representation of Robert Belk and Sumter 
Mortgage Company for ten (10) years prior to his death .. 

3. Copies of al/ time and billing records from January 1, 2001 through current date 
with regard to representation of Robert D. Belk in .connection with, and in 
preparation of the Will, and all other representation of Robert D. Belk, records 
should. Include but not be limited to all time and billing to justify the bill of $5600 
to Mrs. Belk. . 

4. .Copies of all communications to and from with David Sojoum~r andlor Karen 
Thomas regarding ~obertD. Belk . 

5. Copies of all conflicts letters with regard to your representation of Mr. Belk, Mrs" 
Belk, and Ms. Harris. 

12. On March 19, 2008, Plaintiff re~ived Mr .. Weinberg's Motion to ·Quash 

Plaintiff's subpoena. 

13. On March 24, 2008, Plaintiff filed and served·a Notice of Motion and 

. Motion to Compel Compllance·with the February 29; 2008~subpoena.· 

14. Mr. Weinberg has objected to Plaintiff's subpoena on the grounds that (1) 

he is actively engaged as counsel for a party who has an extremely large equitable 

interest in this matter as well as Linda Belk as Personal Representative of the Estate of 

Robert D. Belk; (2) the deposition is an attempt to preclud m from representation In 
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! . . this matter; and (3) the records. requested are either protected and privileged, . 

impossible to pull together, he does not hav~ them, and/or Plaintiff already had them. 
. . 

···································15; ..... As to, Mr;, Weinberg's argument that he, is· actively engaged as counsel for, , , 

a party in this matter and that the subpoena is an attempt to preclude him from 

representation, despite his prior conflicts that prevent him from serving as counsel, Mr. 

Weinberg can no longer act as counsel for any party to these proceedings as he has, 

been added as a, party-defendant by way of Summons and Amended Complaint serv'ed 

upon him on April 4, 2008. 

16. Notwithstanding the forgoing, because an' attorney rep'resents a party is 

not a recognized privilege or excuse for not producing materials in hi~ possession. 

17. Mr. Weinberg is and has been a material witneSs in this action, and he 

wasmade aware of this before he fil,?d the responsive pleading because he was directly 

'involved In transactions that violate a contract among ,the partie,s: . (See Affidavit of 

Plaintiff attached to his March 24, 2008 Notice of Motion and Motion to Compel; January 

5, 2008 correspondence from Plaintiff to Mr. Weinberg "'- attached hereto as "Exhibit 
. . 

5"; February 18, 2008 Letter to Mr. Weinberg from counsel for the Plaintiff - attached 

hereto as "Exhibit 6"; Affidavit of Plain~iff in support of motion to disqualify - attached 

---~heret'!as-.. Exhibit-7Jl}-------------'----~----------

18. Indeed, if an attorney is a fact witness; as is the case he,re, he is subject to 

disqualification pursuant to Rule 3.7, South Carolina Rules of Professional Conduct, and 

the facts and evidence known to him is discoverable. ("The roles of an advOcate and of 

a witness are inconsistent, the function of an advocate is to advance or argue the cause 

of another, whOe that of a witness is to state facts objectively.a (See State v. Capps, 276 
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s.c. 59, 65,275 S.E2d 872, 875 (1981); Collins Entertainment, Inc. v. White, 611. 

S.E.2d 262, 363 S.C. 546 (S.C. App. 2005»: 

·················· .. · .. 1 g ... ···Additionally,..pursuant to Rule 3.4 South Carolina Rule of Professional 

Conduct 

UA lawyer shall not: 

"(a) unlawfully obstruct another party's a.ccess to evidence or unlawfully 
alter, destroy or conceal a document or other material having potential 
evidentiary value. A lawyer shall not counselor assist another person to do any 
such act; . 

"(d) in pretrial procedure, make a frivolous discovery requestorfail.to make a 
reasonably diligent effort to comply with a legally proper discovery request 
by an opposing party;" (Emphasis Added) 

20. Based upon the forgoing, Mr. Weinberg must disclose the facts related to 

the acts complained of by the. PlaIntiff which he has personal. knowledge of. 

21. At to Mr. Weinberg's argument that the information sought is protected or 

privileged, this argument is likewise untenable. 

22" Mr. Weinberg admits that he had discussions with the Plaintiff regarding 

the creation, reformation, and funding of the Trust and the Family Settlement 

Agreement. (See Affidavit of M. M. Weinberg,··Jr. - attached hereto as "Exhiblt8"; 

Affidavit of Plaintiff attached to his Motion to Compel) 

23. . Having willfully discussed the forgoing with the Plaintiff, Mr. Weinberg and 

his "clients· have waived any privilege they may have enjoyed. rOnly confidential 
. .... . 

communications are protected by the attomey-:-cllent privilege (See Cloniger v. Cloniger, 

261 S.C. 603, 1935.E.2d 647 (1973); nAny voluntary disclosure by a client to a third 

party waives the attomey-client privilege not only as to the specific communication . 

disclosed, but also to all communications between the same attorney .and the same 
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client on the same sU.bjecl n Marshall v. ,Marshall. 282 S.C. 534, 538, 320 S.E.2d 44. 

46-47 (CtApp.1984) (citing Duplan Corp. v. Deering Milliken, Inc .• 397 F. Supp. 1146 

····--··(O.S,C.1975);··U.S.v.Jones.·696 F.2d 1069 (4th Cir.1982» .......... ' ............................ . 

24. Mr. Weinberg also argues that the billirig related records sought are 

subject to the attomey-client privilege. 

25. In Strickland v. Capitol City Mills 54 S.E. 220. 74 S.C. 16 (S.C. 1906) Our 

Supreme Court held 
. . . 

'We see no reason why the contract between the clierit and attorney as to the fee 
to be paid for professional services, and the as!>ignment of.an. interest in a 
judgment recovered in payment of services r8ndefed, should fall within the rule of 
privileged communications .. This Is knowJecjge which Is not communicated by the 
client to the attorney. but is knowledge of the attoniey derived from his own act in 
creating the fact sought to be disclQsed.c:md not from a revelatio!1.of any secret 
of the cHent The fee cOntraCt, whether reg~rded'asmade preliminary to the 
relation of attorney and client. or at the close 9f such relation in compensation for 
services rendered, or wheth'er made during the existence of such relation. Is 
really collateral to. the professionC31 rel.?tion, ·is not stJictly a part of it, and has no 
bearing upon thernerits of the matt~r, upq~~hich professional aid was invoked: 

26. Based upon the forgoing. a.1I bills, payments ;:md fee agreements and 

contracts between Mr. Weinberg and any of the defendants are not subject to the 

attomey-clientprlvilege. 

AS TO PLAINT::ri~I~~~~~~:~%;:CTIVE ORDER 

------------------------------0~P~JNTIFFF----------------------------

27. On April 1, 2008 Plaintiff filed. and served a Notice of Motion and Motion 

for Protective Order with resp~ct to the deposition of Gene C. Belk which was noticed 

for April 2. 2008 by John.E. Miles, Sr. 

28. As an initial matter the notice of deposition was improper as it did not . 

include a witness fee or mileage. 

. ". '.~.: :.~.\. ~", , ". 
.: ...... , ..... . 
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29. In Murphy v. Nations Bank, N.A. 607 S.E.2d 80, 362 S.C. 179 (S.C. 2004) 

our Supreme Court provided: . 

--."We .hold a .party to an action who is required to attend a depositlon.is entitled to ...... ' . 
a witness fee and mileage pursuantto Rule 3O(A)(2)." 

30. Based upon the forgoing, the Notice of Deposition was improvidently 

issued, and is improper. 

31. Regardless, Plaintiff objected to proceeding with the deposition until the 

questions surrounding the disqualification of Mr. Weinberg and Mr. Miles were resolved. 

: . '. . 
32.. In that Mr. Weinberg.is now a party to these proceedings and'is a fact 

" witness,lt is even more improperto proceed with PI~Jintiffs deposttion. " • .' 

. 33, Based upon the forgoing, this, cOurt should grant Plaintiff's Motion for 

Protective' Order. 

AS TO"PLAINTlF'S MOTIONS TO REMOVE 
MR. WEINBERG AND MR. MILES 

; 3~t' On'February 29, 2008, counsel for Plaintiff filed and caused to be served 

Notice of Motion and Motion to Disqualify Mr. Weinberg as counsel for Linda B. Harris 

on the grounds that he was a fact witness with respect to the defective estate planning, 

the family setttement agreement which ~as partially performed, and discussIons with 

--~.~. the-PlaifJtiff-regar-ding-lrrev068l:>le-:r-rust.-. -------------------

35. In that Mr. Weinberg is a fact witness, he is precluded from acting as 

counsel' pursuant to Rule 3.7, South Carolina Rules of Professional Conduct.· (See 

Affidavit :of Desa Ballard attached hereto as "Exhi~it 9") 
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36. Regardless, Mr. Weinberg is now a party to these proceedings and Is 

'. 
necessarily Qisqualified In ~at he has an obvious conflict of interests in continuing to 

....................... represen1.Harris ............................................. .. 

37. On March 24, 2008, Plaintiff filed and served Notice of Motion and Motion 

to Disqualify John E. Miles, Sr. as counsel for Linda Harris, Carolina Pre-Owned, Dewey 

M. Houser, and:MichaeID~ Lyles,Jr. 

AS TO PLAINTIFPS MOTION TO DISMISS 

38. Defendants' counterclaims against Plaintiff in his individual capacity deal 

with Premier Properties, LLC and Bibco, Inc. which are either not parties hereto, or have 

not had counterclaims asserted against them. 

39. Additionally, Defendant Houser should have made claims for lost or 

unpaid wages against the entity that employed him. 

40. Defendants have failed to,join indlspensible parties necessary for a 

complete adjudication of their claims. 

41. Pursuant to Rule 12{b )(7), a claim is subject to dismissal for failure to Join 

an indispensible party . 

42. Based upon the forgoing, this Court must dismiss DefendantS' causes of 

----aetiorragalnst-the-Plaintiff,.... --~-----------------------:-

8· 
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Columbia, South Carolina 
April 7, 2008 

9· 
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/l\n.~new E. Steinmetz 
122 Lady Street, Suite 1209 (29201) 

Post Office Box 2628 
Columbia, South Carolina 29202 
Telephone: (803) 799-0554 
Fflcslmile: (803) 799-2517 
ATIORNEYS FOR PLAINTIFF 
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Addendum' to Application to Remove Linda B. HarTis as Co~PersoilaJ 
Representative 

... ' ....... _ .. ' ...... Pursuantto.§ 62,:,.~11..~CG.Cl~.E!.N.1rJ,.r.l3rTl.()".a.19.f.Wnda B. Harrisas Co-Personal 
RepreSentative would be in the best interests of the e5tahdjecause--····;··,············· 

i 
I 

1) the Will of Robert D. Balk appointed Gene C. Belk as successor personal 
representative; , 

2) Gene C. Belk sought the joint appointment of him and his sister in an effort to 
maintain famny unity; .. 

3) However, despite a Family Settlement Agreement dated June 28, 2005 and 
Memorandurri of Understanding Concerning Future Transactions, both signed by Unda 
B. Harris; Petitioner, and·thelr mcither,lda Mae Belk, and both partially performed, Unda 
B. Harris has not only reneged on said Agreements after securing the benefits 

'. therefrom, but also lias dl$rupted the administration, has done nothing of,sl!bstance to 
move the estate toward closure, and has placed the estate at undue risk. She has . 
watched Petitioner handle the everyday and difficult aspects of the Estatewhne sitting 
back and disrupting the administration of the ~te for self-serving purposes; 

4) UndeB. Harris has been Involved in'self-serving activitltils, has engagec(ln activities 
. that have increased estate expenses, has caused losses of estate revenue; and has 

caused additionaiandlll1neeess8rY expense to the Estate as more fully descnbed in the 
attached action simultaneously brought in the Court of Common Pleas. 
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STATE OFSOUTH CAROLINA PROBATE COl1RT 

CASE NUMBER: 04-ES-43..fl225 R5CEIVED FEB 0 62008 

MOTION FOR REMOVAL FROM PROBATE COURT TO CIRCUIT COURT 

YOU WILL PLEASE TAKE NOTICE that Petitioner GeneC. Belk, Co-· 

Perstinal Representative of the above Estate, hereby moves for-ail. Ordfirofthe Sm:nti:r 

County Probate Court removing t1ris action to Court of Cminnon Pleas for the 'I'1!ird 

JudiCial CircUit. This Motion is Inade pursuant to S.C. Code § 62-1-302(d), as wen as· 

any other law as may be Supported by the plerulings, filings, and such othercmdence or 

argmnent as the Court may allow, and any memorandunl med in !1Il1lllJOt'tof'tlW 

COlnmbia, South Carolina 
Febrmuy 6, 2007 

.w 
ce Box 2628 

ibia, SC 29202 r 
t: 

Telephone: (803) 799-0554 :'~-; 
Focsimile: (803) 799-2517 ~ £::.-
Attorney for Petitioner Gene 8.BelK.'';:~· 

:-cr.':'.' 
"7Jr. .• -
>~: :::; .... 

C-J 
tTl 
Co'J 

:"J ... 
~~ 

'.;'~ _ m 
f'v 
N 

-1--------------IJRDER-!lF-REMflVAl::-l----------------

It appearing that removal is appropriate 

February 19, 2008 J3t1r~ .. IT IS SO ORDERED! 

probate Judge, Sumter Coun~y 

~--
SUMTtRCOUNlY SC . 
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lDateffime 

Monday April 
07,2008 

2:00PM 

MondnyApril 
07,2008 

~OOPM 

, Monday April' 
07.2008 

j2:00PM 

, !Monday April 
. 07.2008 

,12:ooPM 

-t"' ...... , •• ----.... -..... .. J-...... C' -- .. - ....... - ... .-'"'''':~I.4..t-..........a..&a'"~....,L:l.& 

, Sumter County " 
Third Judicial Circuit 

Court Docket 

,,'" "NewSearcb ", " ",' 
~ ...... : .. ~ _.' 

=....,. 

Court Docket for CP Motions Docket - K10nday April 07,2008 

Case 
Plaintiff Defendant 

File Date Case Caption 
Attorney Attorney NoteS 

Case Type , 
2007CP4302594 

~ HulinaA IKiUen, 
D=nber04. SingeJton • Pntric:k IPntrick 

~. IMcfadden , IPltfMotion fOT Judgment/SingeJtoo - Panicle, 
RenI Prop/Other VS Leroy Smith 

8037738676 HulinnA 
1199 
2008CP4300047 .' 

lTu"5dav Jnnu!!!y Lawless Group ~ones, PltfMotion to Dismiss Hc1en &Dimiel 

08.2008 LlcVSGunrdian Richard C. !Lawless 

RaJI ProDIOther IBmld= Inc 803n38676 x 
Dcf Motioa to DismisslC,oker, Wnynic ,Cocl 1122 

Bclk.lda Mac 
Pltfs Mto to Remove Counsel ofRa:ord;Def Be1k, Robert M 
HBITis' Mtn fui-:Rc1ict;PltfBelk Mtn 10 Quash; 

200BCP4300347 
GeneCBelk. Honlon. Cheryl IPltf Belk Motion to Dismiss.P1tfBelk Mtn 

Wednesday 
pliuntiff; et 01 VS Wnmer. Jan Ann Compel Compli!U1cc ~/stibp;PltfBelk Min 

FebruarY 06. 2008 
Linda B Harris , fL- ' Miles, John E SI Remove Miles as Counsel - nlso 413108 Pltf's ' 

Debt Collectioris 
defendant, et aJ 8037990554 x 

Schmit,Pntricio IMotiori fur Protz:dive Order 

rill! B " Ders Mtn to move bl4 Probate: Judge/Ord Weinberg. M M 
iRelieving Per Rcp/Belk. Robert D Estute of 

~. 
'- IAffirme.tivc 

2008CP4300351 Cnmilla A lacksoD !Jnsumncc 
!Wednesdav jclnrk, John Company. 
IFcbruiIrv 06. :W08 

VS Hodge 
Derrick 'LindetJmJin, 

Motor VclI Accid 
istributiori & 80377512.34 , Andrew F: !Def Motion moke M ore Di:finitelCertDin or 

ll!! 
Logistics Inc Potent, ClJad . Slriker'Hodge DistribulioD & Logistics Inc 

~dwurd " 
1M0nday Apnl , 2ooBCP4300618 Wrb Holding Llc 

Wcinbcrg,M : 
01,2008 Eridav-M an:ll-01, y'S,Oluenchni 

2008 ' Singkhonkct , MJr 
iPltfMotiDD to Appt ReceivaIWrb Holdi~g UC 

2:00PM ~osurc420 defendant" ct aJ 
803n51274 

Previous Page Next Page ' 

© 2005 South CarOlina Judicial Department· All rights reserved 

4nn008 9:08 A 
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SFAlE Pf: SOUTH CAROlINA 

lSSlJED BYlHE COMMON PLEAS cqURT FOR S1.lM1"fR COUNTY' 

SGHrH JUDICIAl ClRCUir . .', . 

. Gene' (l Balk, 1lIdlvI~ua!lyamrllS 
Co-PurstmBlliopresamatlve of the Estate 
.of Roboli D. Balk 

. SUBPOENA IN ACOMMON PlEAS CASE 

PlaIntIff, 

Unda a Han1s, IndMdually & as Trustee £If the 
Ida Mae K 8e1k lrrB10cablll Trust dated:9t17/07 
and iii allsJleged ilduclary capac!tles, B~Jnc. 
Dewey M. Hauser, Carolina Praowned. UP, & 
MIchael D. "M"JC\mf' lyles, Jr., 

Defendants. 

And Cberyl Mil Hanlon, PatrIcia B. Schmit, 
Robert M. BBIk, and Ida Mas Betk. 

Stakeholders. 

• TO; 0. We!nb?rg, Jr. . 
p.o~ Bin 1289 
Sumter, South Carorma 29151 

. . . . , . '. '. . Casa Number: 2008-CP-43-IJ0341 
....... " .... ," 

o' " •••• , 

Pending III Sumtar County , 

o 'YOU ARE COMMANDED to' Bppa3T in full abcva named c:ourt attbe place, dam. and time specffied below to testify In Ihe';baw 
case. 

,181 YOOARE COMMANDEO to appllar at the place, ~'and time Bpaclfim! below to testify attha taking of II doposllion kitha above 
case. ..' 

IUtUJFDIiI'O:!I!lIIII IWllAlllllNE ,---
YOiffigRelhlr·Keffer-&.Do.nn.ald. PA . Mareh 26, 2008 at9-.30a.m. 
23 W. Calhoun street 
Sumt9t, SC . 2D1SO . 

1m YOU ARE COMMANDED to prDrluca and pennlllnspectlon aiJd copying of !he foQawlng documents or objacts at ~ond-
tlmeSl'Bcl!Iad~(II&tdowments orOb)ecfst. . SEE,ATTACHMENT . 

I'UCI! . 

WA/*ER. PAYNE, & BLACK, Ll-P. 
P. O. BOX 2628 
COLUMBIA, SOUTH CAROUNA 292112 ' 
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DAlE 

February 29, 2008 

,SffiVED 
. "POlO! 

SUmter, South Carolina 

IImvEDDIl(PIIINT~ 

EatValI1Y lPlOO'lW4EI 

GaiyMoOfB 

I 
IWC-

Jan l Wsriier; AIklinij fm' PJairiW: --- --- ---- -
FBbnJary 29, 200II 

PROOf OF SERVICE .z AND MILEAGE TENDERED TO WITNESS 

_ 0 NO AMOUNT$ 3O.0S' 
, . . 

\W4NEl\ OP SER'1IiCE 

P.ersanaI 

~ 

DECLARATION OF SERVER 

I certify that !he rOregolng Information c;:on\alned In the Proof of Servlce is 1rue and correct. 

Executsdon 

Post Office Bax2628 
. Columbia, South caronna 29202 
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ATTACHMENT. 
". '. 

P'lease'deliver the 'following racori:is to Wa'filer, 'Pe,yne' 8. EUack, i..L.P., P .0. B~x 2628, 
Columbia, South Carolina, 29202: ' 

1., cqj)ies of all documehts prepared by you, or at your requeSt. since 9f171D7 for Ida Belk. BIbco 
, Inci.~ lada Mae K. Balk Trust, to include, but not be Dmtted to, trusts, bUsiness fonnatlons WIlls 

ore~y other tangible documents. ' • 
, ., 

2 COJ?I~' pt.', ~ records relating to your rnpresentatlon of Robert Belk 'and Sumter Mortgage 
'Comp~r. "!'.ior ten (:1 0) years prior to his death., , . 

;;'-T . / '. 1 . !". 

i Copies of all time and billing records from January 1, 2001fhrough current date with regard to 
represenfatlon'm Robert D. Belk In connection with, and In preparation of the WiI~ and all 
other representation of Robert D. Belk, records should include but not be HrnJfed 10 all tlme'and 

. billing to Justify ,the bUI of $5600 to Mrs. Belk. ' , , .. ~ '" 

, ,;~J;~~. Cop!~, Qf all communications 10 and, from ,'With David Sojol.lft:Jer a~/or Karen Thomas 
::~/:::;r regarding Rob.ert D. Belk. 
r.~·~;72-:·~ . . 
~}:::5: Copies of ali conflicts letten> with regard to your representation of Mr. Belk, Mrs. Belk. and Ms, 

:~j"~"\ Hams. . " ' . , 

. ' 
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~ OF SOUTH CAROLINA ) 
COQNTY OF S1JM'IER ) 

IN THE~ COURT OF COMMON PLEAS 
FAMILY COURT 

.. .... ...... ) 
Gene BeDe, Individually and as ) 
Co-PersoDBf Representative of the ) 
Estate ofRobert D. Belk: ' ) 

Pl8intifr (s) ) 
) 

vs ) 
) 

~L~m~~~B~.~H~mn~·~;~cl~~~ _______ ) 
Defendant (s) ) 

.. 
II-!- \ RD JUDICIAL ClRC1JIT 

FILE ~O. 2~CP...f3-00347 

AFFIDA VlT OF SERVICE 

~QNALLY AP.PEARED BEFORE ME. the undersigned deponent. who being duly swom 
. says that he senred the No1:ice ofMotiOD DIId MotiDD til Remove CuunSeJ of~ord with· 
Supporting Affidavits and Exhibim, Reply to Answer aIld Connlen:lnim. Notice of 
DepositioD;'SobpoeW. and Check for Whne!lB Fee and Mileage . 

on Q'). nJ I I ,l-v vb':j 'Jr. EfS r' , bj delivery to . 
I . J • 

~ m m, U M I ft ikiJ, :rr personally; 

() . the of the party served. 
and a person of suitable age lind discretion then residing at the residence of the party served; 

o ______ ~the ______ ot7for ____ _.:..._ __ 

end leaving~ IIfhim 0 hCr one copy oftbe same.at I Q 9 tJ, roo.h." ~+ 
in .9..un:h-r , <;:4 w±£c County, South Carolina, d...9lSj 
on Bh--,~~ ';),9 ,200RIlt .:1!0:5" ~)(P.mJ. 

That ~epODell1 knows thll person so served, is'no{ a party of.this action, is not less thnn eighteen 
(18) years of age and has DO interest therein or comedion therewith.. 

Sworn ~-ASubscn'bed Before Me, .) 

~l ~PubOOfu< South ~ z{,J 
My Commission Expires: I~ /. '/ ) 

.. 
-...: 

338 



f!. 
L 

'f~ . , 
L 

. , 
~ 
1 . 
l, 
tt, 

L 

I 

GeneBeIk 
POBox 1208 
Sumter, se 29151 ' 

jBlIllllI}' 5, 2008 

M. M. W~erg, Jr. 

Sent by fax 803-775-,0399 

" 

( 
Sent by cm.ail mmwainbargjr@sc.rr.com 

, . Dear Rnsty, 

, I ~ shOclr~d to receIVe yanrl6ttar of JannaI}' 3n1 ~nFr.idiy. 

NQthing personal, but for the ~ hereiri,you and I should haVe no furt:1w aml 
ccmmmnications; , 

Fmrt, Whan my firl:heJ:: was'ill, you em:otml~hiIn 1m you prepare the,will. mihc,r than 
, allow aco:xn.petent ~Plaml1lrmiJl.:varsedintaXntion to oamp1ate. AI; areBnlt, the 

will you prepa:rcdfor my fiifh6l." WaS sodafitiieD.tlliat it' cost file estate uritold 1mIs of 
fhousands of donBra. not to mermon my time in atkinpt:ini to resolve wlmt was batched 
by you. ' ' 

I ' 

Second, in. CJrder to&ttempt.to "fix" * you had botI:hcd. the estate lawyer in. Colnmbia 
created ao.otberp:ian pmt inc1lldedmy:inctlmr si~ a diiIclaiine:r based llpOIi a fumily , 
settlimlf:o.t agreemflIitmnODg mi;m:y iiistm;. and my mother that You never bothered to 
read befure YOu agBiribCgm prepBrlng clOCmnmm; far myniofher fiuIt -violate 1bat, 
agreement' ' . , ' , 

','J1rlrd. yuuhadmymother sign what}'OUcallllIi"lrrevo~letrnst" on the same day She 
came to see you for.~fusttiiIlf: Wi1hout inVestigating ,the backgroriild at an.: This 
"'tnmt"mt cmiY, -yiabiteS 1hc famiiyagreement; but iuso i:iiIi.ywcn Cost my mot1mr 
significant taxes becSDse you oOiitiime to praCtwe btW"fram fhe hlp" mfher than leaving 
carop1i.catEd IIJB1ters IDre t1riB to people whokiiaw wluit they are dOing. Yon mId me just 

t-~-----'weeks'ago,it-had-not-boon-i'CCOIded-and-you-couId'clumge-it-even-thangh-it-is-irrevooablo-----­

, and transfers all my mother's JlI!:rprrly ihtO the,tInst.-Wan. fur yourinfimnatinn, lIlY 
sister, the Tiostee. recorded fhCtrost on October 3Q'h. In addition 10 breaching ani 

I, 

agret:ment, the trust beneficiaries are nofthe saine peciPIil :vou SpecificnJly put in my 
:fafher's will as certain individnals were to be1eft o¢. 

Fcmrlh, I ~·tlalDw WhO }'OIl Ir{1.roSenl:rfihe "trost" yduhBd mymothar sign iii. valid 
and reall hOJrlB tbfi BSSeta,1iUm: fue t:Custt:e. '(:my sisrer Linda' was' the right to Y , . ' . , • " gIVen 
conclude the estate mathis, not my Il1CIfb.e[~ So I guess yOU ri:jiresent Linda as tmstco. ' 
Or do yon also now:represent1rer as ~onalrqiresentative of the 6Sta:ta? Or do yon. 
aLso represent her persomilly7 'In I!IIY case, lbeli.eve yonhave,deep conflicts of interest. 

1 
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:Fiflh, based on the estate tax retnm filed and aocepted by the IRS ana.·SC Departnumt of 
. . RevmJiui, IIiy Iiwther owns an undivided one-half interest in ell Snmtm- Mortgage 

Company assets which includes WilliamsbUrg SubdiviBian, LLC. Thaefore, mymofhm' 
owns &Il undividedhalf.intmcst:in. the estate's 50"10 intarest m this u.c. If1be ''trosf' yon 
prepared fur mymothm: in Septmnher is valid, then the trust owns tbis undivided interest. 
So wblm yon '"unde:csta:nd" thatmy mother owns ibis asset in yoni" letter, .)IOU are wrong 
again. 

Sixth, my sister, as co-personal representative of the estate, was involved in discussions 
· with GUs Dixon at Nelson MnlliDs before Mr. Dixon aC.cCJlf:ed the Gaimly offer regmding 
Williamsburg ILC of $450,000.00 plDB a deed to Phase ill imDecembet 191h• You told 
RDss J 6lcr that you represente4 IDYII!otlwrin Seplmnber 2007, butI16Var 10ld him you 
bad prep8red a"trusf" :fur mrmother ar that you puiporled tOtr.riJs:fur allasseb; owned by 
mymofhcr from the estate into tl¢ trust. My sisI:cr, as OOilersonal represanta:!i'le. also 
B±tended apart of the mediatimiin.Sm:ntcr. You were Bent Ii. copy ofMr. Dixqn'sema.il 
onDBCllIDber 191h and no .one heard a word fi:oni. you that ~mother" had changed. her 
mimi Yon caned"iJlB twice about the amails yon had received.·and it was obvians to JIlD 

.fua1yonnevm:read, mnch lessllnderiifu~ 1hc cOntract Qniegufudions t1:uttJmva cost the 
eslBtetens of thousands ofdo~ iIi attDmey's fees:withNelsanMtiDins Sincethisma1tl:r 
cOIIlIIlfmcedinDeoeniber 2006. So you W;aj1Bd timiiJIlCIIl8ij 3n1 to 1-etim;andMr. Dixon 
lmow that mimotbm does not want the offermy sismr and I as ro-personal 
yepresentB.tive agreed 10 accept as per ML Dixon'B flIIlRilofl;>ecember 191h• 

Smctb.Bincemysi.Steris ~"noili:rthec~yoUprep~edformymothm;and 
since mysisfur as "tmstee" has the right and obligation under fuat "trust" to ·COIil:lnde 
estJt.e matters, I BB~.yOll8lso iep:resBllt Linda. :i alSo ilssmne 1hat you"1awwtbat if 
this CIISfl goes to triaJ. fh.e estab3 Will be on the lwok furrimch mare attOrners fees with 
the potnnti.el of a poar:reSult given the one-sided contract my father signed. . . 

Eighth, lbelieve yoU have ConfIictsofinhlrest bec3nse yon are noWiryirig to sink a deal 
· tbatmy sister BSCl)"peisonalreprcsen1:lltiveupproved.but;is "trosI:ee"appimnitly does not 
like. TbispuIB you at compJ.6ta odds 08mymother.1!Ilii the estatcwilllllIflhrifthis deal 

. does not gotbrongh beca:nse" of yon. 

If}'Ou are tiiily represei ;ji 1'& my :mothcr·lI!lIi·ht'll:'a}one,-idan.'t-be1ieve-you.can.gi;ve.her ____ ---'-,_ 
competmIt advice becmise you know little, if ariyflring about the litigation end lu]:ve not 
prepared reasonably to even give her advice; .. 

Yon are mter:furing with the administratio:iof this estBte Bnd, tmless you:re.p:reScat my 
sist6r·as OOjIeI:Sonal representative. yunhxveno right to. do so If Mr. Dixon is not 

· aIlawed to complete the settlement based upon hisliccepbm.ce offhc·offur with the 
consent of my ~ and r. the estate will hold YOll personally responsible for tire resulting . 

. costs..· .. 

2 
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.Again. nothing personal here, brd: youlutve oVllI1rtepped yom bo1lIl.ds. 
-t:C)~ 
-Gene 

Co: Gus M. Dixon, ~ 

.," :'.' ",:'" 
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w ABNER, PAYNE & BLACK, LL.P. 
ELDERLAjv SERVICES OF SOUlE CAROLINA, P..A. 

.. 
JAN!.. w.ABNER .. 

~~~~cmyafMll!rimiJDlul~ 
Mcmb:r. 'NIlficliol.Al:adr:aw aC l!Id<1r I.:nw ~ 
;n.W@JANW.rnmJt.C!lt.t 

MITCJIEIL Go P ArnE 
B.s., M.A. (Aa:ounlirtg). ).0. . 
M.m1Jer. NalIIJool.Acl1dl:my ofl¥.<r I.mv AlmlnC)'l 
M[;!'@J!t.!JJ!!!W-SCCOM 

MAxI:llEWE. S'mNMItTZ 
A.ll.. I.D. I • 

Mt~·mrr 

"F.epruary ~ 8, 2008 

M.M. Weinberg, Jr., Esq. 
P.O. Box 1289 

. Sumter, SC291.51:"1289 

..... . 
1122 !Am SmI!Br,. ~ 12Iio (29201)- . 

" PosrDmr:ElIaX2fi2B~ 
.' anulolBtAl.lIoUrit CAI!CLtiA 
• . "I:l!WIIDR£. (mil) moSS4 

PAaIJolllB (llll3l19lJ.2Sl7 

131 ikoww.1rn!mr 
Post OI'PIc2Bax 10352" 

1\l:JC%lbu., BoumCl.ricuN.\A!1730 
"IEI.EPBlIRE (803) m.ll6S6 

PACS1tdI12 (803) 32Sa13 

1'1.SAsa REPLY 10: 
COU!MBIA IJFFIa! 
POsrOFFJc!.llDX2li2 •. 

COtIlMBIA, SoimrCA1IIlLIHA2!12D2 

RE: 'Gene Balk, lndividually-and :as·.Go-"'Personal Representative of the Estate of 
. "Rob.er.tD.Beikvs:Undii:S. Harris, et~ 

.Case No.: 200B-CP-43-00347 

Dear Rusty, " 

You indicated you represented Mrs. Balk and the Trust; however, If this is an 
Irrevocable Trust, the~ the Trustee, not Mrs. Balk, is the appropriate party In Interest 
Therefore, I -assume that you rE!present Linda Hams. 

WhDe I have no problem grunting Ejn extension ortime in WfilanoiiJe responsiVe 
.pleadings until March 10,2008, I did want to put you on notice that based on my review of the 
fUe., you appear to be not only a materlal witness In this matter, but also to have certain 
conflicts of interestihat will prevent you irom representing any pa~to this litigation. " 

I would appreciate very much you reviewing your flies thoroughly before you "makll an 
appearance as counsel of record for anyone In tills <;IGtlon as, if you do, we win mov.e before 
the. Cou~ to have you removed as GOunsel of record: 
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M.M, Weinberg, Jr., Esq. 
February 18,2Q08 

. Pagei 

Based upon the doruments:that I hav~rec:elved, l.beHeve it Is very straight-forward that 
yaudo have conflicts here and should not be representing an~ne, ShoUld yo~ or whoever. 
you deem yoU Tepresent take a contrary position, ws'wnl seek'counsel feesfor1he time !twill 
take to taka this matier before the- Court. 

confirrtrthat we wl1l begin serVing discovery this week. . 

cc: Gene Belk 

' .. 
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STATE OF SOUTH CAROLINA RECORDEO) IN THE COURT OF C~MMON PLEAS 

cen 29 PM tr-F."!3R THE THIRD JUDICIAL CIRCUIT 
COUNTY OF SUMTER lUUR rL .. O ) . 

-c C C~KPtlEl\.case NO.: 200~-CP-4~0347. . Jfl,t-'tRn·Of co~lJn . 
Gene C. Belk, Individually and ae.u1kTER coU?\T~ S.C. '. 
Co-Personal Representative of trie Estate ) 
of Robert D.BEi/k ) 

Plaintiff, 
vs. 

) 
) 
) 
)" 

Unda B. Harris,lndividually& as Trustee of the) . 
Ida Mae Belk Irrevocable Trust dated 9/17/07 ) 
and In all alleged fiduciary capacities, Bibco,lnc.) 

. Dewey M. Houser, Caronna Preowned. LLP, & } 
MIchael D. "MIckey" Lyles, Jr. ) 

. } 
Defendants. ) 

) 
And Cheryl Ann Hanlon, Patricia B. Schmit, ) 
Robert M. Belk, and Ida Mae Belk, ) 

. Stakeholders 
) 
) 

,) 

AFFIDAVIT OF GENE C. 
BELK IN SUPPORTOF 
MOTION TO REMOVE 
COUNSE[ 'OF RECORD 

PERSONALLY APPEARED BEFORE ME GENE C. BELK who, being duly 

sWorn, says: 

1. I am the Plaintiff in this action. 

.' 

2. M.M. Weinberg, Jr. represented my father individually, and at times Robert 

D. Belk d/b/a Sumter Mortgage over a period of 40 years in legal matters arid business 

transactions. 

3. Mr. Weinberg prepared the Last wm and Testament of my father, R~ert 

D. Balk, that was admitted to Probate on May 7,2004. 

4. The Will prepared by Mr. Weinberg was defective arid deficient, exposing 

certain beneficiaries of the Estate to significant taxes and disquarIfication from 

Medica.id benefits. 
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5. In an effort to attempt to rectify the defects and deficiencies in said WIU. 

my sister" Defendant Unda B. Harris. my mother. Defendant Ida Mae Belk and I 
. . - ' 

, " sought tne counsel of attorneys David C. Sojourner and Karen Thomas in Columbia. 

South Carolina to represent the Estate. 

6. As a result, a post-mortem plan, was developed by Mr. Sojourner and Ms. 

Thomas in. an attempt to minimize taxes. Under that plan. Mrs. B~lk Signed a 

Disclaimer and aiso created two Trusts for the special needs planning of Stakeholders 

Cheryl Hanlon and Robert M. Belk. This plan included a Family Settlement Agreement 

that was executed by my sister. my mother, and myself. and the, signing of a 

Memorandum as to F.uture Transactions. 
. ' 

7. ' After reCeiving the benefits that were bargained for, my sister, Defendant 

HarTis. i~dlviduallY being named as Co-Personal ~epresentatlve. began to renege on 

the Famlly~etfJement Agreement and Memorandum, and took' our mother to two 

attorneys in her efforts to do so. 

B, My sister then took my mother, to Mr. vveinberg who. on -the first visit, 

prepared a purported Irrevocable Trust which assisted her in violating the terms of the 

Family Settlement Agreement and the Memorandum with rega'rd, to Future 

Transactions. When I informed Mr. Weinberg of the situation, he told me that since the 

'Trust was not recorded. he cOuld, and WOUld. change it However, my J sister. 

Defendant Harris had reCorded the Trust 

9. By preparing said IrrevoCable Trust and by purpo~ly -making tra~sfers 

into said Trust, Mr. Weinberg has potentially caused significant gift tax Issues which 

otherwise would not be involved. ' 

10. I have,'had numerous conversations with Mr. Weinberg prior to the 

preparation of my father's Will subsequent to my fathers death and after his 
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preparation of an Irrevocable Trust for my mother and Mr. Weinberg has made 

statements to me that would be relevant to the allegations contained in the Complaint 

.. . . 11. I have previously warned Mr. Weinberg, Individually .and through my 

counsel, that he should not to become involved in this case because he was a material 

witness (Exhibit 1). However, despite rny efforts and the effort~ of my attorney, Mr. 

Weinberg has become involved and has filed an Ans~er and Counterclaim.· 

12. Mr. Weinberg also became involved in a complex property negotiation, 

purportedly representing Unda Harris as CO-Personal Representative of said Estate, 

and interfered with the amicable adjustment of that action. 

13. Mr. Weinberg is a material witness to the allegations contained in the 

Complaint, and has significant deep cbnflicts of interest which require his removal as 
". . 

attorney for any party to this action. 

14. Even though fair wa~ing was given to Mr. Weinberg, he still ·f1led an 

Answer and Counterclaim in connection with this action, and I request attorney's fees 

and costs for proceeding o·n this Motion. 

Notary P IIc of South·CamRna 
My Commission EXpires: (ell ri'l 

I 

Gene C. Belk 
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STATE OF SOtrrH CAROLINA 

, COUNlY OF SUMTER 

) RE~~TOFCOM¥ONPLEAS 
Z~03KA~O~~~3-00347 

.' . ... .... . 

, Gene C. BeIk, Individually and as 
,', Co-Personal Representa:tiVe of the 

Estate of Robert D. BeIk, ' 

.J~.t'iL5 G. ~i>.M?3ELI:. 
) CLERK Of COURT 
}:U~Tm COtltln. S,C, 
) 
) 

.PJaintiH: ) 
) 

vs. ) 
) 

Linda B. Harris, lndividnally and as ) 
Trustee of the ldaMaeK. Belk ) 
Irrevocable Trust daterl9117/07 . ) 
and jn all alleged nduciary ) 
capacities, Bibco, Inc., Dewey ) 
Rouser, Caro1!na Preowned, UP ) 
and MichaeID. ~kef' Lyles, Jr.; ) , 

) 
Defundants, ) 

) 
And Cheryl Ann Hanlon, PBtocia B. ) 
Schmidt, Robert M. Belk, and Ida ) 
Be~ ) 

) 
Stakeholders. ) 
') 

RFSPONSE TO AFJi'1DA VlT OF 
GENEC.BELK 

'TO: JAN L wARNER., ESQUIRE, ATTORNEY FO~'PLAINTIF.F: 

Now comeS M.M '?feinberg, Jr. whO :first being duly SW?m states: 

-: 
'. , 

: -
( .~ 

',' r;. 

~~ 
~J 

'- . . --< ...• 
. '-
~.j 

"0 . 
.0 

.. 
~ --

~ ~ 

0-: 

I, That in reply to the Affidavit ofOene C. BeIk d3tedFe~~ 200R,YQUr d~neut~--,-__ 

wo ulrl respectfully show that he admits Paragraph 1. 

',2 That he admits Paragrapb 1 alleging, however, that during that period of time Mr. 

BeIk was rePresented by numerous other attorneys, including, but not limited to W. E Durant of the ' 

S~Bar, David lMcGimiis prior to his'appointment as ajudge and perhaps other lawyers that 

are unknown at this time. 
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3. That Item 3 is admitted. 

4. That Item 4 is denied in that every item asked for by Mr. Belk was treated_as 

requested by Mr. Belk: who had specific olrlections to some of what Gene C.Belk: bas called 

deficiencies in the Will. which was drawn as he directed. 

5. As to the parngrapb your deponent is infotmed that Ida Mae B1ek never sought the 

services of Attorney's Sojourner and TholDBS. 

6. As to Item 6, your deponent is informed. arid believes that the same is true as far as 

it goes. but thai, when a Trust was prepared in conjtmction with the FmniJy Settlement Agreement 

nominating GeneC. Belk ODd Linda Earris as Co-TruStees. Gene C. BeJk bas refused to accept the 

Co-Trusteeship. thereby negating in fiill the efficiency of said Agreement which he now sew to 

enfurce. 

7. As to Paragraph 7, see Paragraph 6. 

8. As to ;Paragraph 8, I am misquoted in said Paragraph. What I told Mr. B~1k who was"" 
-desperately seeking appointment as Co-Trustee offhis Trust that if it bnd not been recorded tbn1 it 

would be a simple matter to redo it. I~ however, it bad beeil recorded, it would be:necessary simply 
. .. .' . 

_ to start another Trust sinCe no property bad been put into Irrevocable Trust·only if that was what 

Mrs. Ida Mae Belk's wish, which -fur some period of time was nothcr wish. 

---
10. - ---J In lII)Swering.ltem 10, it is true that Mr. Belk:.has rome to this office and imposed 

upon my time for eXteooed periods of time rambling on about the situation and telling me very little 

except that be wanted to be Co-Trustee and the balam:e of said Paragreph is daliet:L -
- II. As to Paragmph 11, it is admitted that Mr. BeJk's .letter was received However, after 

finding out wbBt his opinion Was. I disagreed with it and still do. For that reason, l..6led ~ &tswer 

2 

,-
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and CounterclainL 

,12. As to Item 12, .the same is denied. Assuming that this complex property negotiation 

~ekrs to the WiIliamSb~ Subdivision. 

13, Item 13. is denied. 

14. Mrs. Ida Mae BeIk is the sole owner ofBibco which OWDS fifty (50"10) pe«:ent of the 

complex in question and 8 :fifty (50%) percent owner of Sunlter Mortgage which owns fifty (50%) 

percent of said Subdivision and she had evay right to have her position noted without creating any 

conflict of intere:st-

15. Jnreviewing the entire matter it is my opinion, that in spite ofOene Bclk's attempts 

to crea1e a conflict, none exists. LindaB.Harris presently is represented by counsel andI bavenever 

done BDJ act, omlly or in writing without an eJqIrCSS request from"Mrn. Be1k. 

16. Upon conclusion oftlrls ~ it is my intension to move for costs and sam:tions 

under Rule 11 in that this Motion is complete).y frivolous and that the filet that it is frivolous is well 

·know to plaintiff and Plaintiff's attomey. 

SWORN TO: 

Sumter. South CaroIiria 
March~. 2008. 

WEINBERG & BROWN, u.P 

M M WEINBER • JR 
109 North Main Street 
Post o.ffice Dmwer 1289 
Sumter. South Carolina 2915] -1289 
(803) n5-1274 

. Attorney for Attorn6}'s for Defendants, LindaHarris 
as T~ee of the Ida Mae K. BeIk Irrevocable Trust, 
Bibco.lnc .. 8nd Ida Moo K. BeIk 

~
ORN to befu~ ~ this 1. day OfMarfJOS. 

~{.m1 U I \SEt{ kwoY 
, . . . { 
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NOTARY PUBUC FOR SOUTH CAROLINA 
My ColllIIlission Expires: ,- dl) - c90 \:) 
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STATE OF SOUTH CAROLINA 

COUNlY OF SUMTER 

Gene c. Belk, Individually and as 
qrPersonal Representative of the Estate 
Of Robert D. Belk, 

Plaintiff, 

Vs. 

) 
) 
) 

linda B. Harris, Individually & as Trustee of the 
Ida Mae K. Belk Irrevocable Trust dated 9/17/07) 
and in all alleged fiduciary capacities, Blbco-Inc. ) 
Dewey M. Houser, Carolina Preowned, UP, & ) 
Michael D. "Mickey" lyles Jr., ) 

Defendants. 

And Cheryl Ann Hanlon, Patricia B. Schmidt, 
Robert M.-Belk. and Ida Mae Belk, 

-Stakeholders. 

) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURTOF COMMON PlEAS 
FOR THE THIRD JUDICIAL CIRCUIT 

CASE No. 200B-CP-43-Q00347 

AffiDAVIT OF DESA BAllARD 

Personally appeared before me, Desa Ballard, who being duly sworn, deposes and says that: 

- 1. I am over the age of eighteen (18) years and am competent to state the matters :Set forth 

herein. -To the best of my knowledge, I have no personal or profesSional relationship with 

any of the parties to this action. I have been retained as an ei<pertwitness in this action by 

the plaintiff. 

2. I am a member of-the South (;;lrollna Bar, havlrig been admitted in 1983. A copy of my 

resume is attached hereto as Exhibit A. I am also licensed to practice In the District of 

Columbia, the Unites States District Court for the District of South Carolina, the Fourth 

Orcuit Court of Appeals, the Supreme Court of the U,hlted States, and numerous other . - .. ". . 

United States Courts of Appeals. I lecture and teach continuing legal_education seminars 

frequently on topics related to legal ethics and professionalism, making presentations to 

1 
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legal and paralegal g~oupS in South Carolina, and occasionally outside the state, 

approximately six (6) t:o eight (8) times per year. In connection with these presentatlol1s, I 

create materials for distribution to attendees or update materials I have prepared for earlier 

seminars. I do not maintain a catalog of these materials, nor do I maintain a log of my 

presentation at seminars. I attend national conferences on professional responsibility and 

legal malpractice at least annually, sometimes more often, sponsored by the American Bar 

Association Center for Professional Responsibility, the Association of Professlon~1 . 

Responsibility lawyers, and other groups. 

3. ' Since 1995, I have taught, with Pro~ssor Gregory B. Adams, a seminar entitled Advanced 

legal Profession to second and third year students at the University of South Carolina School 

. . , 

of Law. In 2003, I was designated an Adjunct Professor at the USC School of Law. I am a 

founding member of the South Carolina ASSOciation 'of Ethics Counsel, a group of 

practitioners with a particular Interest in the field of e~hlcs, professional responsibility and 

legal disdpllne. 

4. I represent or have represented numerous attorneys in South Carolina in lawyer disciplinary 

proceedings and/or reinstatement or ~dmisslon proceedings before the Commission on . 

lawyer Conduct, the Supreme Court of South Carolina, and the United States ,Bankruptcy 

Court for the District of South Carolina. I defend or have defended lawyers In civil actions 

involving professional negligence. J represent and have represented plaintiffs In 

professional negligence actions ag~inst attorneys. 

5. I have been retained to provide expert opinions on legal malpractice issueS by lawyers and 

law firms on approximately fourteen (14) occasions, have been qualified as an expert in the 

2 
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state courts on at least three (3) occasions; and have testified as an expert by deposition in 

other cases. 

6. I have been asked by cou~1 for the plaintiff to review this matter and to offer my expert 

opinion as to the ethJcal propriety of W. W. Weinberg Jr., (hereafter referred to as 

"Weinbergn) serving as counsel for cemiln parties in "a civil "matter pending in Sumter County 

Identified by the caption above. In preparing this affidavit, I have reviewed the following 

A. cOmplaint dated i-S-08, with verification and Exhibits 1 through 15. 

B. Answer and Counterclaim of Ida Mae Belk, Unda B. Harris as Trustee for the Ida 

Mae Belk Irrevocable" Tri.Jst and Bibcolnc. (Weinberg as counsel), dated 2-22--08 with 
c,?ver letterand certificate of service. 

C. Notice of Motion and Motion to Remove Counsel of Record dated 2-29--08 with 

Exhibit 1 and Affidavit dated 2-29-08 of Gene C. -Selk In Support of Motion to Remove 
Counsel of Record, with motion cover sheet. 

D. Answer of Unda B. Harris, Individually. Dewey M. Houser, Carolina Preowned 

liC and Michael D. "Mickey" lyles Jr. and Counterclaim of LInda Harris and Dewey 

HO!Jser dated 3-3--08 with cover letter and certificate of service." 

. E. Notice of Motion and Motion dated 3-4-08 (subject matter.· relieving Gene C. 

Bel (sic) as Co-Personal Representative of the Estate (sic) Robert D. Belk as Co-Personal 

Representative of the Estate (sic)), with cover letter, certificate of service and motion 
cover sheet. 

F.Notice of Motion and Motion dated 3-7-08 (subject matt~r quashing subpoena 

served on M. M. WeinbergJr. dated February 29, 2008 and served that day) with 

" certificate of service and motion cover sheet. 

All pleadings identified herein bear the caption of the instant caSe. 
"2 

The cover letter states that "InItial dlscove!Y': was also endosed, but I have not received orrevlewed that" 
discovery. 

3 
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. G. Response to Affidavit cif Gene C. Belk dated 3-1-08 (which appears to be an 

. affidavit of Weinberg) with certifiCate of service. 

H. Reply to Answer and Counten:laim of Unda B. Harris, Individually, Dewey M. 

Houser, Carolina Preo~ed LLC and Michael D. "Mickey" Lyles Jr., undated and 
unsigned. 

I. Notice of Motion and Motion dated 3-21-08 to Compel Compliance with 

Subpoena, with Affidavit of Gene C. Belk In Support of Motion to Compel dated 3-21-08, 

with Exhibit 1 (subpoena dated 3-14'-08 to M. M. Weinberg Jr. and Attachment listing 

Items 1 through 5, affidavit of service, and certificate of service. 

J. Affidavit of John E. Miles, Sr. dated April 3, 2008 in Opposition of Gene Delk's 

Motion to Remove John E. MiI.es as Counsel of Record, with cover letter .. 

K. Affidavit of linda B. Harris dated April 3,2908 In Support of Motion to Relieve 

Gene C. Belk as Co-Personai Representative; with cover letter. 

L Affidavit of Dewey Houser dated April 3, 2008 in Opposition of Gene Belk's 
Motion to Dismiss Counterclaim, with cover letter. 

M. Affidavit Of linda B. Harris dated April 3;2008 in Opposition of Gene Belk's 
Motion to Dismiss Counterclalni. 

M. Amended Complaint dated April 4, 2008 adding additional party M. M. 
Weinberg Jr. (unsigned) .. 

1. I have had several brief conversations with Plaintiffs counsel, Jan Warner, which were 

limited to his request of me to insure J had no conflicts and to advise me of the issues he 

wished me to address In my review. I have not spoken to or received Information from the 

---If'-----P.laintiff,any·other-party,or·anyone-else;-My-revlewis-limlted"to-rhe-ltem-net1ortlniereln. 

8. In rendering my opinions, I have assumed the following facts: 

A. In the instant action, Weinberg has appeared as counsel for Defendant Linda B. Harris in 

her Ca padty as Co-Personal Representative of the Estate of Robert D. Belk and as Tiustee of 

the Ida Mae Bel.k Irrevocable Trust dated 9/11/07. He Is also appearing as counsel for a 

4 
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astakeholder" Ida Mae Belk, although she is not named as a defendant and has apparently 

r' , 
never been served with the pleadings I~ this action. 

B. I have assumed the historical background and designations of the parties as set forth in 

Paragraphs 2 - 48 of the Complaint dated 2,5:-08 and the same paragraphs of the Amended 

Complaint dated to be true. 

9. In my profeSSional opinion, Weinberg has a conflict'of interest In serving as counsel for Ida 

Ma7 Belk, Linda B. Harris as Trustee for the Ida Mae Belk Irrevocable Trust and Bibco Inc. (or for any 

other, party) in this action under Rule 1.7(a)(2). There are several bases for my opinion: 

A. Weinberg prepared a will for the decedent, Robert D. Belk, dated March 5, 2004 

which Is alleged to have caused damages to the Estate of Robert D. Bell<.. While no daim 

has apparently been asserted by the Estate against Weinberg, and any limitations period 

is likely expired, Weinberg is' necessarily adverSe to the Estate, whlC;h is represented at 

least In part by one of his clients, and to the beneficiaries of the estate, 'which 
~ .' , 
f, 

L apparently indude his client Ida Mae Belk. In my opinion, the expiration, of the 

limitations period does not void the conflict, although'it attenuates it. 

B. The complaint alleges a violation of a Family Settlement Agreement dated June . 

1I-------:S38,200S,the-partles-to·which;ndllde-the-plalntifhs-well'as-De'fenClantriarns 

(presumably In her individual capadty),and Ida Mae Belk, by Defendant Harris and Ida 

Mae Bellt, which has or will result in damage to the Plaintiff, as the result of the 

execution of the Ida Mae Belk Irrevocable Trust Agreement dated 9/17/07, which was 

allegedly prepared by Weinberg. If true, Weinberg may have civil liability to certain 

parties to this action, indu!:!'ng the plaintiff and Weinberg's dient Harris, in her capacity 

5 
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as Trustee of the Irrevocable Trust. This places him In an adverse position to his own 

client and possibly to others who are parties to this action. 

lO.Confllcts under Rule 1.7 may be waived by the affected clients under certain 

circumstances. See Rule 1.7(b). in my opinion, however, the conflict presented here Is not waivable. 

Under the facts alleged, it would be unreasonable for Weinberg to "reasonably believeD that [he] 

would be able to provide competent and diligent representation to each affected client" because his 

testimony ~egardlng th~ execution of the Ida Mae Belk Irrevocable Trust dated 9/17/07 will address the 

circumstances surround~ng the execution of that docum.ent, which is a disputed factual matter 

presented here. Therefore, even with client consent, he Is not able to remain as counsel for any party 

to this litigation. 

11. For the same reasons set forth in Paragraph 9, I believe that Weinberg Is a witness to 

the issues In dispute in this action and that materials in his possession would necessarily be discoverable 

in this proceeding. Rule 3.7 addresses circumstances in which a lawyer who has personal knowledge of 

. a matter can or cannot serve as counsel in a matter. My construction of Rule 3.7 prohibits a lawyer from 

serving as counsel In ajury trial when he Is also a witness, because of the risk of confusion by the fact- .' 

finder. Therefore, there are drcumstances under which a lawyer who is also a witness could remain as 

counsel of record during pretrial proceedings or In a non-jury proceeding. However, where, as here, the 

. . 
lawyer's own conoITCflSCallecn=ntL-oC":q::-::u:-:::-est::O:lon, tile provisiOns of Rule 1.7 would mandate Weinberg's 

withdrawal as Counsel. It is conceivable that Weinberg miW assert that the facts of which he has 

knowledge are undisputed, which would absolve him of disqualification under Rule 3.7. Should that be 

the case, however, I believe Rule 1.7 would still require his dlsql!.alification In this matter. 

6 ·51 . 
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r 12. I have also been asked to Qffer my opinion on the ethical propriety of ethical propriety 

of John Miles (hereafter referred to as nMlles") serving as counsel for certain parties In the same civil 

matter. At this-point,ol do not have sufficient inforrl)ation from which to analyze this issue and therefore 

defer any opinion at this time. 

12. The opinions set forth herein are preliminary opinions, based only on the information 

available to me at this time, and are subject to revision upon receipt of additional facts which would 

alter the opinions set forth. 

FURTHER, deponent sayeth not. 

5;':!.9m to before me this 
~ day of April, 2008. 

on~ n./2n ///)",ri 

NotaryPUbIiCf~~8 0 7 
My commission expires: j I . ~ . f 

. ";" 

Desa Ballard 
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STATE OF SOUTH CAROLINA 

COUNTY OF SUMTER 

R[G~~OURT OF COMMON PLEAS· 

zoao H.4R}f0f:flf.~5T6'IRD JUDICIAL CIRCUIT 

.1.\1 L~~ \ '.: B~ti'P': 200B-CP-43-00347 
CLef;;! 0.~· Ci/ifR(-

Gene C. Belk. Individually and as Sr.!i-1Tr~;; ~2:::r;y, S.C. 
Co-Personal Representative of the Estate ) : 
of Robert D. Belk ) 

Plaintiff, 
vs. 

) 
) 
) 
) 

Linda B. Harris, Individually & as Trustee of the) 
Ida Mae K Belk Irrevocable Trust dated 9/17107) 
and in all alleged fiduciary capacities, Bibeo,lnc.) 
Dewey M. Houser, Carolina Preowned. LLP, & ) 
Michael D. "Mickey' Lyles, J( ) 

Defendants. 
) 
) 
) 

And Cheryl Ann Hanlon. Patricia B. Schmit ) 
Robert M. Belk, and Ida Mae Belk, ) 

Stakeholders 
) 
) 
) 

AFFIDAVIT OF GENE'C, 
BELK IN SUPPORT OF 

,MOTION TO DISQUALIFY 

,. 

PERSONALLY APPEARED BEFORE ME GENE C, BELK who, being duly 

sworn, says: 

. 1. I am the Co-Personal. Representative of the Estate of my father, Robert 

D. Belk . 

. 2. An action was commenced against my ~ister in regard ·to her breaches of 

a Family Settlement Agreement and Memorandum with regard to future transactions. 

3. I previously moved to. disqualify M.M. Weinberg, Jr. as attorney in this 

case from representing my sister and my mother because of significant conflicts of 

interest and other grounds heretofore stated. 
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4. '1 am informed and believe that.Mr. Weinberg caused tainted information to 

be provided to Mr. Miles,who now purports to represent my sister individually. Dewey 

M. Houser, Bibco, ·Inc., Garolina Preowned, LLC. and Michael lyles, Jr., my nephew. 

5. Mr. Miles has filed a Counterclaim against me personally alleging that M·r. 

Houser has not received any compensation from Premier Premier Properties, LLC, 

Bibco. Inc. and Sumter Mortagage (an unincorporated business) for sales commission 

owed on approximately ten (10) mobile homes. My sister. Linda Harris. and I are joint 

partners in Premier Properties. LLC. Further. my sister and I are corporate officers in 

Bibco, Inc. and Sumter Mortgage is an unincorporated business that currently falls 

under the administration of the Estate of R. D. Belk and both my sister and I are Co­

Personal Representatives for the Estate in administering the day-to-day operation of 

Sumter Mortgage. Mr. Miles has done this on behalf of my sister and Mr. Houser in an 

effort.to attempt to collect from me rather than the appropriate LLC or entity in which my 

sister either owns an interest or acts as a corporate officer or fiduciary. 

6. I have moved to dismiss the Counterclaims as proper parties have not 

been joined, however. more importantly. I believe that Mr. Miles has received 

information from Mr. Weinberg which is tainted. and which requires lhat Mr. Miles 

withdraw as counsel. 

7. In addition. Mr. Miles has conflicts of interest in that the claims he has 

made In Mr. Houser's Counterclaim are, in fact, claims against entities. in which my 

sister has an ownership imerest, is a corporate officer in. or is a fiduciary in the 

management of. 
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8. I requested a hearing be held with regard to the disqualification of Mr. 

Miles from representation in this matter based upon the foregoing and such Memoranda 

and Affidavits as may be submitted to the Court at the time of the hearing. 

Gene C. Balk 

SWORN to before me thisQJ6t' 
rch 2008 

{};"-~,,",\,, 
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STATE OF SOUTH CARQUNA 

COUNTY OF SUMTER 

) IN THE COURT OF COMMON PLEAS 
) FOR THE THIRD JUDICIAL CIRCUIT 
) 

Case NO.: 2008-CP-43-00347 . ::'. 

Gene C. Belk, Individuall}i"and as 
Co-Per:sonal R~presentatiye of the Estate 
of Robert D. Belk . 

Plaintiff, 

) 
) 
) 
) 
) 
) 

vs; . ' ) 
,; . , , ' ) 

, Linda B. Harris, IndividuaJ,1Y & as Trustee of the) 
Ida Mae K Belk IrrevocabJe Trust dated 9/17/07) 
and in all alleged fiduciarY' capacities, Bibco,lnc.) 
Dewey M. Houser, Carolina Preowned', LLP, & ) 
Michael D. UMickey· Lyles, Jr. ) 

, ) 
Defendants; , ) 

) 
And Cheryl Ann Hanlon, Patricia B. Schmit, ) 
Robert M. Belk, and Ida Mae' Belk, ) 

Stakeholders 
) 
) 

--------------------------~) 

AFFIDAVIT OF GENE C. 
, BELKIN SUPPORT OF 
MOTION TO COMPEL 

PERSONALLY APPEARED BEFORE ME GENE C. BELK who,' being duly 

sworn, says: 

1. I am the PI~intiff. in this action and Co-Personal Representative of my 

father'S Estate, Robert E,:,Belk. 

2., I have previ9usly fded and served a Motion to Disqualify M.M. Weinberg, 

Jr. from participating as counsel in this case due to the fact that he is a material witness, 

has substantial Conflicts of interest and, in fact, is attempting to disrupt a plan that was 

put in place based upon his preparation of a faulty Will of my father. 
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3. In order to attempt to 'work around" the error made by Mr. Weinberg, the 

Estate gone through substantial expense and, as B result, a Family Settlement 

Agreement and Memorandum with regard to future transactions was entered into .. 

4. Subsequent 'thereto, Mr. Weinberg, who had . represented my father for 

years, took on the representation of my mother and my sister, and is interfering wlth the 

performance pursuant to the terms of the Family Settlement Agreement and the 

Memorandum. both of which are contracts. 

5. A production subpoena ·was served on Mr. Weinberg on February 29. 

2008. 

6. On March 191h
, five days after the records were due, Mr. Weinberg served 

Motion to Quash Subpoena as to his appearance and attendance at his deposition. 

7. Mr. Weinberg· is a· material witness to. the allegations contained. in the 

Complaint. His deposition is scheduled for March 26, 2008 and cannot be taken without 

the production of the records that were subpoenaed. 

8. I request an Order of the Court enforcing the subpoena, and further 

request an award of attomey's fees and costs for bringing this matter before the Court, 

SWORN to before me this fJl ct 
Gene C.-Belk 

d 2008 
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STATE OF SOUTH CAROUNA 

COUNTY OF SUMTER 

flECORDED -- _ - -
"00'; t OI)N THE COIJRT OF COMMON PlEAS 

_ t.iJ 0, ,-5 PH ~:o~o _ : 
_____________________ __ ... ......" ..... _ .... _.. ___ JAM-:S.C,CANPiJEU_-.... . __ ........ ___ . 

Gene C. Belk, Individually and as Co- CL Rti O£i.9UlJmtlon No. OB-CP-43-0347 
Personal Representative of the EstaflYM R ,cOUHTY. S.C. -
of Robert D. Belk. 

Plaintiff, 

vs. 

Unda B.· Harris, IndMdual1y and as 
Trustee of the Ida Mae K. Belk 
Irrevocable Trust dated 9/17/07 anc:j in 
eill alleged fiduciary capacities, Bibco, .. 
Inc.; DeWey M. Houser. Carolina 
Preowned. LLP. Michael D. "Mickey" 
Lyles, Jr.. and'M. M. Weinberg. Jr .• 

. Defendants. 

And Cheryl Ann Hanion, Pameia B . 
. Schmit, RobertM. Belk, and Ida Mae 
Belk, 

Stakeholders. 

DEFENDANT M_ M_ WEINBERG, 
JR.. '5 FIRST REQUEST FOR 
PRODUCTION DIRECTED TO THE 
PLAINTIFF' - -

TO; -THE PLAINTIFF and his attorney. JAN LVVARNER 

YOU ARE HEREBY REQUESTED to produce. and permit Defendant M. M. 

Weinberg;-Jr.ioinspecl-and-copy-or-phetegrnph-the-follewing-deE:uments-anc!'0r-thI f:lgs­

pursuant to Rule 34 of the South Carolina Rules of Civil Procedure: 

1. Any an" all statements. whetherwritten or ~corded, taken in connection with 

the above-referenced action; 
- I . 

2.. Any and all records which would reflect or show damages, including special 

damages; 
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3. All records reviewed or utilized or referred to In your answers to 

interrogatories; 

... 4... .. . MY J~P.o.!iE; o.f.C3.ny .e)(PElrt~ t() b~ .. l;I.~et:Jb.Y .yoll. i3t -ttle iIi.al. ()f. ttl~. ~~E3; . . 

5. All records that ,relate or pertain to or in any way suppOl1.your allegation 

against M. M. Weinberg, Jr. as set forth in paragraph 66 of your Complaint; 

6. All records that relate or pertain to or'in any way support your allegation 

against M. M .. Weinoerg, Jr.' as setforthin paragraphs 77 and 78 of your Complaint, . 

7. All records that relate or' pertain to or in any way support your allegation 

against M. M. WeInberg, Jr. as set forth in· paragraphs 90 and 91 of your Complaint; and 

8. All records that relate or pertidn to or in any way' support your allegation 

against M. M. Weinberg, Jr. as set forth in paragraph 95 of your Complaint 

YOU ARE REQUESTED to produce the records or copies thereof at the offices of 

McCutchen Blanton Johnson & Barnette, LLP, P.O.'Drawer 11209, 1414 Lady Street 

(29201), Columbia, South Carolina 29211-1209, at a mutually convenient time, noriater 

than thirty (30) days after the service hereof. 

. Columbia, South Carolina 
June 2, 2008 

MCClffCHEN BLANTON JOHNSON & B~RNE1"fE, UP 

nsonTJII.LI_--,-__ ---,-_~-_ 
.0.0 er11209 

. oluml:iia, SC 29211-1209 
(803) 799-9791 
(803) 253-8084 (faX) .' 
pdJohnson@mbJb.com 

Attorneys for Defendant /V!. M. Weinberg, Jr • 

-2-
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STATE OF SOUTH CAROLINA 

COUN1Y OF SUMTER 

.... _....... ·· .. Gene·C:Seik, 'indlvidually and as·Co.: ... 

Personal Representative of the Estate 
of Robert D. Belk, . 

Plaintiff, 

VS. 

Linda B. Hanis, Individually and as 
. Trusteeof-thelc\a Mae K. Belk 

Irrevocable Trust dated 9/17/07 and in 
all'alleged fiduciary capacities, B[b~o, 
Inc., Dewey M. Houser, Carolina 
Preowned, LLP, Michael D. "Mickey" 
Lyles, Jr., and M. M. Weinberg, Jr., 

Defendants. 

And Cheryl Ann Hanion, Patricia B. 
Schmit, Robert M. Belk, and Ida Mae 

. Belk, 
Stakeholders. 

IN THE COURT OF COMMON PLEAS 

CiviiActlon 'No: ds.:cP-4~347· 

CERTIFICATE OF SERVICE 

I, Sheny W~ WISe, of McCutchen Blanton Johnson & Barnette; LLP, hereby certify that I 
have served Jan L Wamer; attorney for -the Plaintiff, with the foregoing pleading(s) by 

.. rnalllllg a copy of same, pos~ge prepaid and return address cleartyindlcated, to him at the . 
following address on the 2nd day of June, 2008. 

COUNSEL SERVED: 
Jan LWamer, Esquire 

---~~. Wamer-Payne-&-Bfack;'-I±P'-----------------..:----­
. P.O. Box 2626. 

Columbia: SC 29202 . 

PLEADINGS: 
Defendant M. M. Weinbe'r/, Jr. 's Frrst Request fo 

W. Wise 
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STATE OF SOUTH CAROl-INA } IN THE COURT OF COMMON PLEAS 
} FOR THE THIRD JUDICIAL CIRCUIT 
} . . COUNT OF SUMTER 

. } CIVIL ACTION NO.: 2008·CP-43-0347 
. .. ........ ..... . ................ " ......... }"" ............ ' ....................... ; ................. . 

Gene C. Belk, Individually and as 
Co-Personal Representative of the Estate . 

. Of Robert D. Belk 

Plaintiff. 
vs. 

) 
) 
) 
} 
) 
) 
} RESPONSES TO DEFENDANT 

Linda B. Harris, Individually & as Trustee of the r M.M. WEINBERG, JR.'5 
Ida Mae K Belk Irrevocable Trust dated 9/17/07) MOTION TO PRODUCE 
and in all alleged fiduciary capacities, Bibco Inc) 
Dewey M. Houser, Carolina Pre-Owned, LLC &) 
Michael D. "Mickey· Lyles, Jr. and M. M. ) 
Weinberg, Jr. ) 

Defendants. ) 
} 

And Cheryl Ann Hanlon. Patricia B. Schmit, ) 
Robert M. Belk, and Ida Mae Belk, } 

Stakeholders. 
) 
) 
) 

TO: POPE D. JOHNSON, III, ATIORNEY FOR DEFENDANT M~ M. WEINBERG JR . 

. Plaintiff has not had the benefit of any mear:tingful discovery prior to responding to 

this Def~ndant's requests. Plaintiff previously subpoenaed M. M. Weinberg to appear for 

his depositiOn on March 26, 2008, and to produce his firm's records relaiingto this 

. [)~fendant's reQresentation of R. D. Belk and Sumter Mollil!!ge Com~ and other 

relevant documents but said Defendant has filed a Motion to Quash Subpoena and 'his 

deposition has not yet been taken nor have said records been produced. 

Since requested documents are being withheld, the following constitutes Plaintiffs 

Responses to Defendant Weinberg's First Request for ProdUction: 
. 

1. Exhibits/documents a~ched to original Complaint of February 5, ~OO8 

Jan. W aroer.200BCP430347 .response. wcillberg.firstrequest pro duclion.O 1 
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2. Additional Documents previously provided to counsel for Defen{janl 

a. 06/30/07 Trust Severance Agreement 
b. 06/30/07 QTIP Trust 1. 2 & 3 

...... _- ................. -._ .... - ..... - c: ....... 02129/08 Affidavit of Plaintiff:· .. · .. · ....................... . 

d.- 04/07/08 Affidavit of Dessa Ballard. 

Columbia. South Carolina 
August 25 , 2008 

,LLP 

J . Warner, Esquire 
. ost Office Bo?, 2628 (292D~) . 
1122 Lady Street. Suite 1200 . 
Columbia, South Carolina 29201 
Telephone (803)799-0554 
Facsimile: ({J03) 799-2517 
ATTORNEYS FOR PLAINTIFF 

Ian. W amcr.2008CP43034 7 .response. weinberg.firsLrequcst production.O 1 
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_ 0- ___ ._ -.---0--- _.- _0- ---.------._-.. ---.-.- ------- ----. ---,--.- ""'7""._-

STATE OF SOUTH CAROLINA 

COUNTY OF SUMTER 
IN THE COURT OF COMMON PlEAS 

Gerie c: BeJk;-lndlviduall{and 85 CO~ _- -- - _ Civil Actic)n-Nci:OB-CP-43-0347 -
Personal Rep~entative of tbe Estate 
of Robert D. Belk, 

Plaintiff, 

-VS. 

Linda B. Hanis, Individually and as 
Trustee of the Ida Mae K. Belk 
Irrevocable Trust dated 9/17/07 and in 
all alleged fiduciary Capacities. Bibco, . 
Inc., Dewey M.-Hquser,Carof!f\a _ 
Preowned, LLP, Michael D. "Mickey" 
Lyles, Jr., and M. M. Weinberg, Jr., 

Defendants. 

And-Cheryl Ann Hanion, Patricia B. 
Schmit, Robert M. Belk, and Ida Mae 
Belk, 

stakeholders. 

PEFENDANT M. M. WEINBERG, 
JR. 'S FIRST SET OF 
INTERROGATORIES DIRECTED TO 
THE PLAINTIFF 

TO: mE PLAINTIFF and his attorney, JAN L. WARNER 

YOU ARE HEREBY served the following written Interrogatories to be answered 

-----separ.ately-and-IR-writing-pursuaRUo-and-in.accordance..wll:t.l-the..pr.ovjslol1s-oU~ule..33(b)­

of the Rules of Practice for the Circuit Court of South Carolina. 

1. Give the names and addresses of perspns known to the parties or counsel 

to be witnesses concerning the facts of the caS!,! and indicate whether or not written or 

recorded statements have been taken from the witnesses and indicate who has 

possessIon of such statements. 
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2. Set forth a list of photographs, pl~, sketches or other prepared documents 
. . 

in possession of the party that relate to the cI~im or defense in the case; 

....... _ ... _.. .. _ ... _.3:..S.f3tJo.~.~n .~tel11l:z~~.~e~~~t .. of.~.II. ~amages claimed to have been 

sustained by the party. 
. 

4. List the names, addresses and current telephone n~mbers of any expert 

witnesses whom the plaintiff has contacted or proposes to use as a witness at the trial of 

the case, and with respect to each, state the subject matter on which the expert is . 
. .' ~ . 

expected to testify, and state the substance of the facts and opinions to which the expert 

is expected to testify arid a summary of the grounds for each opinion. 

5_ For each person known to the parties or counsel to be a witness concerning 

the facts of the case, set forth either a summary sufficient to inform the other party of the 

. important facts known to or observed by such witneSs, or provide a Copy of any written or 

recorded statements taken from such wibiesses. 

6. Identify each witness who has knowledge regarding the allegations agairlst 

M. M. Weinberg, Jr. as set forthlnparagraph 66 of your complaint andsetfortti a summary 

sufficient to inform M. M. Weinberg, Jr. of the importantfacts known to or observed by such 

witness regafdlng the said allegatio~. . 

·7. Identify each witness who has knowledge regarding the allegati~ns against 

M. M. Weinberg, Jr. as set forth in paragraphs 77 and 78 of your complaint and setforth 

a summary sufficient to infami M. M. Weiriberg, Jr. of the important facts known to or 

observed by such witness regarding the said allegation. 

8. Identify each witness who has knowledge regarding the allegations against 

M. M. Weinberg, Jr. as set forth i~ paragraphs 90 and 91.of your complaint and set forth 

-2-
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· -- -_.-_._--:--- - - .. - ._------ ------_ .. _-.. -----.-.. ---. -. ~-- _ .. _ ..... -.-... -., ._-- ---' --.-

a summary sufficient to inform M. M. Weinberg, Jr. of the important facts known to or 

obserVed by such witness regarding the said allegation. 

M. M. WeInberg, Jr. as setfortt.J in paragraph 95 of your complaint and setforth a summary 

sufficient to Inform M. M. Weinberg, Jr. of the important fa.cts known to or observed by such 

witness regarding the said allegation. 

10. Descnbe in deta!' and itemize all special damages as alleged in paragraph 

79. 

11. Describe with particularity any act of this defendant constituting or In 

furtherance of the alleged civil conspiracY. 

Columbia, South Carolina 

MCCUTCHEN BlAN}ON J0I:iNSON & BARNETTE, LLP 

By:~tJ4r.Jd'2.4~~~::::!::::::::::::....:.....--
e . J 

R O. Dra r 11209 
Columbia, SC 29211-1209 
(803) 799-9791 
(803) 253-6084 (fax) 
pdJohnson@mbJb.com 

AtJomeys for Defendant M. M. WeinbergJ Jr. 

___ -,--...... I.~11~20,0.a,~._:_~~------~~~~----~-~----

-3-
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STATE OF SOUTH CAROLINA 

COUNlY OF SUMTER 
IN THE COURT OF COMMON PLEAS 

"'--'Ge-ne C'.' Belk,ind,iikiuai"ly 'ancfas CO-' . . ... Civil Action No~' Os:.CP43,:0347"· .... ' ... 
Personal Representative of the Estate 
of Robert D. Belk, 

Plaintiff, 

V6.. CERTIFICATE OF SERVICE 

Linda B. Harris, Individuany and as 
Trustee of the Ida Mae K. Belk .. 
Irrevocable Trust dated 9/17/07 and in 
aU alleged fiduciary capacities, Bibea, 
Inc., Dewey M. Houser, Caronna 
Preowned, LLP, Michael D. "Mickey" 
Lyles, Jr., and M. M. Weinberg, Jr., 

Defendants. 

And Cheryl Ann Hanion; Patricia B. 
Schmi~ Robert M. Belk, and Ida Mae 
Belk, 

Stakeholders. 

I, Sherry W. Wise, of McCutchen Blanton Johnson & Barnette, LLP, hereby certify that I 
have served Jan L. Warner,atlomey for the Plaintiff, wIth the foregoIng pleading(s) by 
malling a copy of same, postage prepaid and return address clearty indicated, to him atthe 
following address on the 2nd. day of June, 2006: 

COUNSEL SERVED: 
Jan L . Warner, Esquire 

---~..,." Wamer-Payne-&-Black,Id:P-'----------------------­
P. O. Box 2626. 
Columbia, SC 29202 

PLEADINGS; 
Defendant M. M. Weinberg, Jr. 's First Set of Inte 

. '." W. Wise 
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STATE OF SOUTH CAROL! NA )IN THE COURT OF COMMON PLEAS 
) FOR THE THIRD JUDICIAL CIRCUIT 
) COUNT OF SUMTER 
) CIVIL ACTION NO.: 2008-CP-43-;0347 

. . .. ...... ... .. .... ....) 

Gene C. Belk, Individually and. as } 
Co-Personal Representative of the Estate ). 
Of Robert D. Belk ) 

Plaintiff. 
VS. 

} 
} 
} 
) RESPONSES TO DEFENDANT 

Linda B. Harris, IndivlduaJly& as Trustee of the )M. M. WEINBERG, JR.'S 
Ida Mae K Belk Irrevocable Trust dated 9117107) FIRST SET OF INTERROGATORIES 
and In all aJleged fiduciary capacities, Blbco Inc) 
Dewey M. Houser, Carolina Pre-Owned. LLC &). 
Michael D. "Mickey· Lyles, Jr. and M. M. ) 
Weinberg, Jr. ) 

Defendants. } . 
) 

And Cheryl Ann Hanlon, Patricia B. SchmH. ) 
Robert M. Belk, and Ida Mae Belk, ) 

Stakeholders . 
) 
} 

--------------------------} 

TO: POPE D. JOHNSON, III, ATIORNEY FOR DEFENDANT M. M. WEINBERG JR. 

Plaintiff not had the benefit of any meaningful discovery prior to responding to Defendant's 
Interrogatories herein •. Plaintiff previously subpoenaed M. M. Weinberg to appear for his 
deposition on March 26. 2008, and to produce his finn's records relating to Defendant's 
representation of R. D. Belk and Sumter Mortgage Company and other· relevant 

-~~~doctJments-bl:Jt-said-Befendant-Weinberg-has-filed-a-Metien-to-Q\:last-t-Subpeena-eAt:l-his­
deposition has not yet been taken nor ~ave said records been produced. 

Subject thereto. the following constitutes Plaintiff's Answer to Defendant Weinberg's 

Interrogatories: 

1. a. Genee. Belk 

Plaintiff will testify in accordance with the verified Amended Complaint dated April 4, 
2008 and his February 29. 2008, AffldavH. . 

Inn. Warner .2008CP430347 .reSPODSCS. weinberg.fuGLintelogs.O 1 
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b. M. M. Weinberg; Jr. 
P.O. Drawer 1289 
Sumter, South Carolina 29151 

........... _ .. - .... _.:._._ ...... -. 'ThEfaXle'lit of his .. testimcih}"'is '!..inkticiWn" however,' previously Plaintiff 'subpoenaed . 
Defendant Weinberg to give deposition testimony andJo'producehis office records that 
relate to his previous representation of R. ·D.SeJk d/b/a Sumter Mortgage Company and 
relate to documents he prepared in his representation of Stakeholder Ida Belk. Defendant 
Weinberg has not yet been deposed; nor has he produced the subpoenaed records. 

c. Dave Sojoumer 
Post Office Bcix 2285 
Columbia, South .Carollna 29202 

It is believed that Mr. Sojoumer will testify that he accumulated financial information 
on Mr. and Mrs. Belk and that he then provided legais~rviGes, aDd recommendations for 
Mr. and Mrs. Belk to avoid estate taXes based uporiMr. Belk'sassets. Further that it is 
expected he will testify that he handled the postmortem planning for Mrs. Belk in 
December of 2004. prepared Trusts for Stakeholder Balk and coordinated Postmortem 
Estate and Future Transaction Plan which was agreed upon and acted upon as set forth in 
Plaintiffs Complaint. 

d. Karen Thomas 
Post OffIce Box 2285 
Columbia, South Carolina 29202' 

It is beli.eved that Ms. Thoma.s will ~eStify to. the legal services she provided on 
behalf of the Eirtate of R:.D.Belk, together with the legal documents she prepared and her 
Involvement in the po.sttnortBmE$te and Future Transaction Plan which was agreed 
upon and acted UPOn a~;setfoithin ·plaintiffs. Complaint. . . 

e. Wliliam.Brannon . 
Post office Box 100261 
Columbi~, South Carolina 29202 

It is believed that Mr. Brannon will testify that he met with . Defendant H~HTis and 
Stakeholder Mrs. Belk and then set out to prepare legal documents for Mrs. Belk at her 
request consistent with the Postmortem Estate and Future Transaction Plan which was 
agreed upon andacled upon as set forth in Plaintiff's Complaint 

f. John Chase 
Post Office Box 6617 
Florence, South Carolina 

It is belieVed that Mr. Chase will' testify that he prepared a Trust and a· 
Family, LLC that was filed with the Secretary of State. Under the terms of the Trust, 
Plaintiff and Defendant Harris were to be co-trustees. Further, under the LLC, Plaintiff and 
Defendant Harris were to be co-managers of the Family LLC. It is furthe~ expected that he 

Jan. WBIDcc.2008CP430347 .resporiscs.weinberg.fuSlinlerogs.Ol 
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will testify as tei his oral conversations with Defendant HarTis and Stakeholder Mrs. Belk, 
together with any conversations and communications with Defendant Weinberg. 

g. Ida Belk 

Mrs. Belk's deposition has not yet been taken and the full extent of her testimony is 
currently unknown. It Is believed that she will testify that Defendant Harris took her to 
William Brannon's office, subsequent thereto to John Chase's office and most recently to 
the Defendant Weinberg's office. Further, that the Defendant Weinberg has met with 
Defendant Houser and Defendant Harris at times wh~n she was not present 

h. 

Defendant Harris' deposition has not yet been taken and .the extent of her testimony 
is currently unknown. 

I. Gus Dixon 
P.O. Drawer 11009 
1320 Main Street, 17th Floor 
Columbia, South Carolina 

It Is believed that he will testify that he. was hired by the Estate in the latter part of 
2006 involVing· a disputed contract betweenJhe Estate' of R D. Belk d/b/a Sumter 
Mortgage and Dean Gainey, eL al.lt is believed that hewill testify as .to the legal services 
he performed on behalf of the Estate and his settlement oUhe Claim in March of 200B. It is . 
further believed that he will testifY that Defendant Weinberg by his actions in contacting 
Defense Attorneys Russ Jeter and Charles Dibble, undermined his ability to negotiate on 
behalf of the Estate of R D. Belk. It is belleved.he will testify al:j to his perSonal Contact 
with Defendant Weinberg before and after settlement of the disputed contract referred to 

..above. It is exp-ected that he will testlt'y that Defendant Weinberg's actions interfered with 
settlement negotiations and interfered with thejust and proper administra~ion of the Estate 
of R. D. Belk. 

j. Charles Dibble 
P.O; Drawer 1240 
Columbia, South Carolina 29202-1240 

. It Is believed that he will testify that he was hired. by the Defendant Dean Gainey to 
advise Mr. Gainey In the disputed contract referred to aoove. Further, he will testify as to 
his personal contact with the Defendant Weinberg prior to and subsequent to. the 
Williamsburg settlement agreement . 

lan.Wamcr.2008CP430347.responscs.weinberg.firstinterogs.Ol 
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k. De\l\fey Houser 
Sumter, South Carolina (address unknown) 

Defendant Houser's deposition has not yet bee·n taken but It is believed that he will 
·······················testlty··that prior··to ·hls ··retaining· AttomeY··John ··Miles; . "Sr., . "that . he ·had ·multiple 

. conversations with Defendant Harris and Defendant Weinberg. . .... . 

2. a. 
b. 

See exhibits/documents attached to original Complaint of 02105/08. 
See additional documents previously provided to you. ' 
1. 06/30107 Trust Severance Agreemenl 
2. 06/30/01 QTIP Trust 1,2, & 3 
3. 02129108 Affidavit of Plaintiff. 
4. 04/07108 Affidavit of Dessa Ballard. 

3. Actual and punitive damages, loss of income, award of attorneys fees, costs, 

prejudgment interest and other relief as the Court deems just and proper . 

4. a. D!3Ssa Ballard 
226 State Street 
Columbia, South Carolina 29169 

Defendant has Mrs. Ballard's Affidavit of April 7, 2008. It is believed that she will 

testify in accordance with her April 7 ,2008, Affidavit. 

5. See Answers to Interrogatory #1 above. Plaintiff notes that these questions 

are not within the standard interrogatories as provided by Rule 33 (b). 

6. See Answers to Interrogatory #1 above. Plaintiff notes that these questions 

are not within .the standard· interrogatories as provided by Rule 33 (b). 

7. See Answers to Interrogatory #1 above. Plaintiff notes that these questions 
. .. 

are not within the standard interrogatories as provided by Rule 33 (b). 

B. See Answers to Interrogatory #1 above. Plaintiff notes that these questions 

are not within the standard interrogatories as provided by Rule 33 (b). 

9. See Answers to Interrogatory #1 above. P.laintiff notes that these questions 

are not within the standard interrogatories as provided by Rule 33 (b). 

10. See Answers to Interrogatory #3 above. 

Jan. Wamer2008CP430347·.responses.weinherg.firslinterogs..Ol 
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11. That Defendant Weinberg's deposition has not yet been 1aken but he. 

through his numerous acts and omissions, well known to him; has met with and 

'-"'-"- .... ······c6iTfrritihlcated with Defendant Houser and Defendant Harris on numerous 'occaslons 'and 

conspired to injury the Plaintiff as set forth in the Complaint. Defendant Weinberg being 

well aware othls deep rooted conflicts of interest has repeatedly Ignored them and has 

overzealously used heavy-handed and improper methods to hann Plaintiff. Further. he 

has prepared legal documents contrary to existing contracts and agreements. He has 

written unilateral 'letters, made telephone calls and used improper methods to injury 

Plaintiff. He has giVen legal advice for the formation of new entities such as I. M. Belk 

Company. That he has by his conduct and acts. Clttempted to divert money away from 

Plaintiffs control and irrterfered with the just administration ofthe Estate. 

Columbia. South Carolina 
August 25, 2008 

amer, Esquire 
OffIce Box 2628 (29202) 

122 Lady Street, Suite 1200 
Columbia; South Carolina 29201 
Telephone (803)799-0554 
Facsimile: (803)799-2517 
ATIORNEYS FOR PLAINTIFF 

Jan. Wamer.ZOOBcp430347 .responses. weinbeig.fiJslinlerogs.Ol 
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STATE OF SOUTH CAROLINA 

COUNTY OF SUMTER 
VERIFICATION 

PERSONALLY appeared before me the Plaintiff, who, first being puly sworn, says: 

that he is" ihe ·Plaihtifi iii the "foregoing actlon;that he" has "read "the foregohig" pieadliigs; "that" 

the statements contaIned therein are true to the best of his knowledge save" and except as 

to those stated to be based upon Information and belief, as to which, he believes such 

matters to be true. 

SWORN to before me this 
25th day of August 2008 

""~.p~~ 
~ Publlo For South Carolina "" 
My CommissIon Expires: 0 a I 0 41 ~o \ 5 

"Gene C. Belk 
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STATE OF SOUTH CAROUNA ) IN THE COURT OF COMMON PLEAS 
. ) FOR THE THIRD JUDICIAL CIHCUIT 

COUNTY 9F SUMTER 
} .. 

) Case No.: 200S-CP-43-00347 
.••••••.••• '" ). . ..• c ......... ' ••.•••••• , ••.• 

Gene C. Belk. Individually and as ) 
Co-Personal Representative of the Estate ) 
of Robert D. Belk ) 

Plaintiff. 
vs. 

) 
) 
) 
) 

Linda B. Harris. Individually & as Trustee of the ) 
Ida Mae K Belk Irrevocable Trust dated 9/17107) 
and in all alleged fiduciary capacities. Blbco,lnc.) 
Dewey M. Houser. Carolina Preowned.LLP, & ) 

. Michael D. "Mickey" Lyles, Jr. ) 

Defendants. 
) 
) 
) 

"And Cheryl Ann Hanlon. Patricia B. Schmit. ) 
Robert M. Belk. and Ida Mae Belk ) 

Stakeholders 
) 
) 
) 

CERTIFICATE OF SERVICE 

I. Rachel L. Jellenlk, paralegal for the law firm of Warner. Payne & Black. L.L.P J 

Elderlaw Services of South Carolina. PA, attorneys for Gene C. Belk, do hereby 

certify that on this date I caused a copy of Responses To Defendant M.M~ Weinberg, 

Jr.'s Motion To Produce and Responses To Defenda~t M.M. Weinberg, Jr.'s First 

Set of Interrogatories to be served upon the perties listed below by depositing a copy 

'-----~ot-same-lnihe-tJnlted-States_Mail;_postage-pre=paid;-and-addressed-to-the-following:--

Pope D. Johnson, III, Esq. 
McCutchen, Blanton, Johnson & Barnette, LLP 
1414 Lady Street 
Post Office Drawer 11209 
Columbia, South Carolina 29211 

Columbia. South Carolina 
August 25. 2008 . 
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STATE OF SOUTH CAROLINA )IN THE COURT OF COMMON PLEAS 
) FOR THE THIRD JUDICIAL CIRCUIT 

COUNTY OF SUMTER . ) 
) Case No.: 200B-CP-43-00347 . 

Gene C. Belk. Individually and as 
Co-Personal Representative pf the Estate 
of Robert D. Belk 

Plaintiff. 
vs. 

.. - --) 

) 
) 
) 
) 
) 
) 
) 

linda B. Harris. Individually & as Trustee of the ) 
Ida Mae K Belk Irrevocable Trust dated 9/17/07) 
and in all alleged fiduciary capacities. Blbco,lnc.) 
Dewey M. Houser. Carolina Preowned. LLP. & ) 
Michael D. "Mickey" Lyles. Jr. ) 

Defendants. 
) 
) 
) 

And Cheryl Ann Hanlon, Patricia B. Schmit. ) 
Robert M. Belk. and Ida Mae Belk ) 

Stakeholders 
) 
) 

-------------------------) 

CERTIFICATE OF SERVICE 

I. Rachel L. Jellenik. paralegal for the law finn of Warner. Payne & Black. L.L.P j -

Elderlaw SerVices of South Carolina. P.A .• attorneys for Gene C. Belk. do hereby 

certify that on this date I caused a copy of Responses To Defendant M.M. Weinberg, 

-Jr.'s Motion To Produce and Responses To Defendant M.M. Weinberg, J2sf"irst 

Set of Interrogatories to be served upon the parties listed below by depositing a copy 

of same in the United States Mail, postage pre-paid. and addressed to the following: 

M.M. Weinberg. Jr. 
PO BQX 1289 
Sumter. SC 29151-1289 

William Johnson 
2 N. Brooks Street 
Manning. SC 29102 
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S. Jahue Moore 
PO Box 5709· 

....... ..... West 'Columbia, SC 29171 

Columbia, South Carolina 
September 10, 2008 

D.J. Taylor 
PO Box 11656 

. ..... ... ··Columbia; SC 29211:..:1656·' ...... 



f. 
! 
L 

p 

L 

WARNER, PAYNE & BLACK, L.L.P.· 
ELnERLAw SERVICES OF Soum CAROLINA, P.A .. 

JANL. WARNER 
....... 8...." ~p .. l..1,.¥ .. (TaxBlkln). . . 

Ccr1ified FeIkJw. Amcriam Aci!iJcii,y· Or MliinmOiihlI uiVyi:rs .. 
Member, Nutionsl Acadany of Ekkr. u, .. Anomeys 

j!w@jnnwamer.conl 

MITCHELL c.l' AYNE 
B.S., M.A. CAl:counu"g). J.D. 
Member, Nation.I.Aaldemyorlilder u,w AUomcys 

mcp@cldllrlllw-sc.com 

CHARLES M. BLACJ(, JR. 
B.s. (FlIbIIIcrlMDIIIIll="IJI). ].D. 
M...,ber. Notional Acsdcmy or E1da" Lnw Anorne>" 
former AssL Ocn=1 Counse~ se DHHS 
r.harlesblack@wpb-law.nel 

MA TTHEWE. STruNMETZ . 
B.A.,J.D. 
MA TTHZWSI"E1 NMmflJ/\\'I'IH.A W.rtET 

CARRIE A. W ARHER 
B.s.,JD 
t;6RJlffiWARIIXItIO\\VPD-U, W.NU 

August 25. 2008 

Pope D. Johnson, III. Esq. 
McCutchen. Blanton. Johnson & Bamette. LLP 
1414 Lady Street 
Post Office Drawer 11209 
Columbia. South Carolina 29211 

. . 

RE: . Gene Belk, at al vs. Linda B. Harris, et al. 
Case No.: 2008-CP-43-00347. 

Dear Mr. Johnson: 

·1122 LAov STREET. SUITE 1200(29201) 
. .. POST OrnCE BOX 26llI (29202) 

ColUMBIA, Sollm CAaoLlNA 
TELEPHONE (SOl) ~Ssq 

F ACsIMtU!(80l) ~2S11 

III CALDwaLSTREI!T, SUm 100 
PosTOFYICII Box 10351 

~ HIU., SOUTH CArulIJNA 29731 
TELEPHONe (803) 329-8656 

FACSIMILE (803) 3ll-1!17l 

PLEASE REPLY TO: 
COWMBIA OFFICE 

Posr OPPICE 2628 
Col.UMDIA, SOUTlf CAROLINA 292Il2 

Enclosed for service upon you please find Responses To Defendant M.M. 
Weinberg. Jr.'s Motlon To Produce and Responses To Defendant M.M. Weinberg. Jr.'s 
Rrst Set of Interrogatories with a Verificatlon and Certificate of Service in connection with 
the above matier. 

Yours truly. 

~/~ 
Rachel L. Jellenlk 

, Paralegal to Jan L Wamer 
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Pope D. Johnson, III; Esq. 
August 25,2008 
Page 2 of2 

.................. ·;··JRLJ···· ." ........ . 

cc: Gene C. Balk 
Enclosures: Defendant M.M. Weinberg, Jr.'s Moilon To Produce . 

Responses To Defendant M.M. Weinberg, Jr.'s First Set of Interrogatories 

Verification 
Certificate of Service 
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WARNER, PAYNE &BLACK,·L.L.P .. 
ELDERLA W SERVICES OF SOUTH CAROLINA, P .A . 

........... _ ........ -··JANL:WARNER ......... . 

BA, J.D. LLM. (TD<IlIIon) 
cmifiod Follow, Amcricnn Aaukmy of Mntrirnonlall..awycro 
Mtmber, Notional Aadcmy orEldtr law AIIam~ 
jlW@lcDwamet.<:oID 

MITCfIELL C. PAYNE 
B.s. M.A. (AccllUnlina), J.D. 
Mtmba, NDtion>! Aadorny wElder UJw AUOmeys 
mcp@elderlBI¥-6C.COm 

CHARLES M. BLACK, JR. . 
os. (F"vllmcdMIIIlBgt:mtllt). J.D. 
Mtmber. NDtIomJI Atademy of Bid", UJw Attorneys 
Fonner AssL Gcn<ni euun.e~ SC DH HS 
·cbarJesblcckllilwpb-law.nel 

MA TIHEW E. Sn:J1'/MEJ'Z. 
SA.JA· 
MATTfI£\\'STEOO11IT2fii1WI'n-UWJ'lIlT 

CAruuE A. WARNER 
B.S..1.D 
C\nruElYA!l!!&ItIlilwPII-U.W.IfET 

September 10, 2008 

M.M. Weinberg, Jr. 
PO Box 1289 
Sumter, SC 29151-1289 

William Johnson 
2 N. Brooks Street 
Manning, SC 29102 

S. Jahue Moore D.J. Taylor 
PO Box 5709 PO Box 11656 

Jill LAny STIIl!ET, SUITE 12OD(2920I) 
POST OfFICE BoX 2628 (29202) 

COUJMBIA, SOUTH CAAouNA 
'TELEI>HONE (!O3) 799-0554 

FACSIMILE (B03) 799-2517 

131 CAlDWEll STREET. SUITE I DO 
Po;rOFFlUBOX 10352 

RoClO{n.L, SOImI CArun.lHA2Y711 
TELEPHONE (B03) 329-11656 
p ACSIMilE (803 )3lS-2973 

PLEASE RErL Y TO: 
mWMBIA OFFICE' 

PosT OFPICE 26211 
CoLIIMIIIA" SOUTH CAROLINA moo 

---~-Westeol[)mbia;-Se"29t-7·11------.pCol[)mbia,Se-292tt=1'656;-------

Re: Gene Belk, et al vs. Linda B. Harris, at at. 
Case No.: 2008-CP-43-00347 

Dear Gentlemen: 

Enclosed for service upon you please find Responses To Defendant M.M. 
Weinberg. Jr.'sMotion To Produce and Responses To Defendant M.M. Weinberg, Jr.'s 

. First Set of Interrogatories with a Verification and Certificate of Service in connection with 
the above matter. . 
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M.M. Weinberg. Jr. 
S. Jahue Moore 

. William Johnson 
D.J. Taylor 
September 10. 200B 

. Page 20f2 

Yours truly. 

~,,~ 
-Rachel L. Jellenik 
Paralegal to Jan l. Warner 

IRLJ 
cc: Gene C. Balk 
Enclosures: Defendant M.M. Weinberg. Jr.'s Motion To Produce 

Responses To Defendant M.M. Weinberg. Jr.'s First Set of Interrogatories 
Verification 
Certificate of SeNlce 
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STATE OF SOUTH CAROLINA 

COUNTY OF SUMTER 

} IN THE COURT OF COMMON PLEAS 
- ) FOR THE THIRD JUDiCiAL CIRCUIT 

) 

Gene C. Belk, Individually and as 
Co-Personal Representative 0.1 the Estate 
of Robert D. Berk 

Plaintiff, 
vs. 

) 
) 
) 
) 
) 
) 
) 

Case NO.: 2008-CP-43-00347 

) AFFIDAVIT OF JAN L. WARNER 
Linda B. Harris, Individually & as Trustee of the) 
Ida. Mae K Belk Irrevocable Trust dated 9/17107} 
and in all alleged fiduciary capacities, Bibco,lnc.) 
Dewey M;'Houser, Cafolina Preowned. LLP, & ) 
Michael D. "Mickey" Lyles, Jr. ) 

) 
Defendants, ) 

) 
And Cheryl Ann Hanlon, Patricia B. Schmit, ) 
Robert M. Belk, and Ida Mae Belk, ) 

Stakeholders. 
) 
) 

----~-----------------------) 
- PERSONALLY APPEARED BEFORE ME JAN l. WARNER who, being duly 

swam, says: 

1 . I am counsel of record for Gene C. Belk, who commenced this action 

individually and as Co-personal Representative of the Estate of Robert D .. Belk. 

2. The hearing that was held on October 2, 2008 was pursuant to Order 

issued by The Honorable James R. Barber, III dated September 8, 2008 which initially 

set the hearing for September 12,2008 (Exhibit 1). 

3. On behalf of my client, I had previously file9 two motions, one to disqualify 

Mr. Weinberg as counsel before the Amended Complaint was served naming him .as a 
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party dated February 29, 2008, and the other to Compel Mr. Weinberg to produce 

documents and to sit for a deposition when he refused to do so dated March 21, 2008. 

4. Mr. Weinberg's Motion to Dismiss was served upon my office on 

'" . . 

September 11, 2008, some sixteen (16) days after Plaintiffs motion for injunction that 

was filed on August 26, 2008 with the Motion to Dismiss. 

5. I prepared a Memorandum in Opposition to Mr. Weinberg's Motion to 

Dismiss (Exhibit 2) dated October 2, 2008 and handed the same up to the' Court o~ 

October 2, 2008 at which time the Court stated that it was converting the motion into. a 

Motion for Summary Judgment. I also prepared and filed Plaintiffs Memorandum 

Regarding Motions to be Heard April?, 2008 that was also ignored (See Exhibit 9). 

6. This came as a complete surprise to me, especially given the facts that (1) 

Plaintiff had filed and served prior motions pending attached to which were affidavits 

that were relevant to this issue and were not considered by the Court; (2)Desa Ballard 

was under subpoena as Plaintiffs expert witness and whose testimony was heard after 

the Court ruled upon the converted Motion to Dismiss. 

7. I was also surprised at the mention of a conversion of Mr. Weinberg's 

Motion to Dismiss into a Summary Judgment motion because Plaintiff had not been 

given the opportunity to secure any discovery from Mr. Weinberg and had not been 

given reasonable notice of the conversion, the first notice being when we walked into 

the courtroom that morning. 

8. I believe the Court should have heard the motions in the order filed which 

it had placed before the Court a number of affidavits and other material that would have 

pointed out genuine issues of material fact. 
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9. This affidavit is submitted in support of Plaintiffs 60 (b) motion this day 

filed. 

SWORN to before me this 10th 
day of November 2008 

.~~ 
Notary blre of South carOhnt It. 
My Commission Expires: Urv. I( 
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STATE OF SOUTH CA~OLlNA 

COUNT OF SUMTER 

) IN THE COURT OF COMMON PLEAS 
) FOR THE THIRD JUDICIAL CIRCUIT 
) 
) CIVIL ACTION NO.: 2008-CP-43-0347 
) 

Gene C. Belk, Individually and as . 
Co-Personal Representative of the Estate 
Of RobertO. Belk 

Plaintiff, 
vs. 

) 
) 
) 
) 
) 
) 
) ORDER FOR EXPEDITED HEARING 

Linda B. Harris, Individually & as Trustee of the) . 
Ida Mae K Belk Irrevocable Trust dated 9/17/07) 
and in all alleged fiduciary capacities, Bibco Inc) 
Dewey M. Houser, Carolina Pre-Owned, LLC &) 
Michael D. "Mickey" LyI~s, Jr. and M. M. ) 
Weinberg, Jr. ) 

Defendants. . ) 
) 

And Cheryl Ann Hanlon, Patricia B. Schmit, ) 
Robert M. Belk, and Ida Mae Belk ) 

Stakeholders 
) 
) 
) 

This matter is before the Court on Motion of Plaintiff, by and throug~ his counsel, 

seeking an e:xpedited hearing on his' Motion for Injunction and Restraining Order 

pursuant to Rule 65, SCRCivP. It appearing that exigent circumstances exist with 

regard to the property in interest unle~s this Court intervenes on a timely basis; it is 

accordingly, 

ORDERED: 

1. That an expedited on Plaintiffs Motion for Injunction and Restraining Order 

shall be held on this matter on the 12th day of September, 2008 at 9:30 AM., at Richland 

County judicial Center , 1701 Main Street , Columbia , South Carolina, at 

which time Defendant shall show cause why the relief requested should not be granted. 

1 

388 



f:---· 
1 
1 

i 
l, 
; 
! . 

r 
L 

r 
L 

,-

AND IT IS SO ORDERED 

At Chambers 

a~l:>~ , South Carolina 

. fJk- day OfS,n~008 

2 
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STATE OF SOUTH CAROLINA 

COUNTY OF SUMTER 

Gene C. Belk. Individually and lis 
Co-Personal Representative oitbe Estate 
of Robert D.. Belk 

Plaintiff, 
vs. 

Linda B. Harris, Individually & as Trustee of the 
Ida Mae K Belk Irrevocable Trust dated 9/17/07 
and in all alleged fiduciary capacities, Bibco,lnc. 
Dewey M. Houser, Carolina Preowned. LLP, & 
Michael D. ''Mickey'' LyleS, Jr. and M. M. 
Weinberg, Ir. 

Defendants. 

And Cheryl Ann Hanlon, Patricia B. Schmit, 
Robert M. Belk, and Ida Mae Belk, 

Stakeholders 

) IN THE c;OtJRT OF. COMMON PLEAS 
) FOR TIlE THIRD ruDICIAL CIRCUIT 
) . 

... ) .. Case NO.: 2008-CP-.43-D0347 . 
) 
) 
) 
) 
) MEMORANDUM IN oPPOSmOM 
) TO MOTION TO DISMISS 
) OF DEFENDANT . 
) MM. WEINBERG. JR. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

INFLUENCED TRANSACTIONS 

Defendant Weinberg argues that Plaintiffs fourth cause of action for 

influence transactions should be dismissed because Mr. Weinberg. Is not a party 

to the September n. 2007 Irrevocable Trust and the other documents that 

. Plaintiff seeks to set aside. 

Plaintiff has alleged·in his Complaint that Weinberg prepared the 

documents complained of in the Amended Complaint and which Plaintiff seeks to 

set aside-in the face of and contrary to a family settlemelJt agreement and 

memorandum regarding future transactions. 
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Defendant Weinberg Is a necessary party as defined by Rule 19, 

SCRCivP. While ;3cting in fiduciary relationships to both Linda Harr!s as trustee 

for her mother and as agent under her mother's durable power of attorney and to' 

Mrs. Belk herself, Mr. WeInberg both prepared and caused the documents 

complained of to be executed and funded. 

In this case, creat/on of what amounts to be an irrevocable tru~t and 

assisting in the transfer into that trust of InstaRment sales contracts that cause 

significant adverse tax consequences; not to mention the tortiuousbreach of the 

,family sett/ement agreement and memorandum regarding future transactions, 

provided benefrt to Unda' Harris. Mr. Weinberg is so inexorably involved here In 

so many 'different capaCities that he ,caused the genesis' of the transactions and 

then the misdirection of funds from estate coffers Into Mrs. Belk's accounts 

controlled by Unda Harris. 
. . . . 

Moreover;ftls a well-settled equitable rule that anyone acting In a fiduCiary 
relationshipshaJl not be pennltted to make use of that relationship to benefit his 
own personal interes~. It is a doctrine repeatedly announced by the 'courts of 
this nation that cOurts ofequity wil/sCrutinize with the most zealous vigilance' 
transactions between parties occuPYing confidential relations toward each other 
and particularly any transaction.between the 'parties by which the dominant party 
secures any profrt cir'advantage atthEi expense of the person under his Influence. 
36A C.J.S. Fiduciary at 3BB (1983).-

See, Islana-Car Wasfi;-Inc. v. Norns. 35B-KE:2"ar50-;-292-S~C-:-S~5-(S-:-C.App. -----.-
1987) 

.. CML 'CONSPIRACY 

Plaintiffs seventh cause of action against Weinberg for civIl conspiracy 

should likewise not be dismissed based on a case in Which Mr. Weinberg himself 

was previously Involved. 

------_ ....... _ .... . 
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In Moore v. Weinberg. 644 S.E.2d 740, 373 S.C. 209 (S.C. App. 2007). 

another conspiracy case brought against Welnb~rg, our Court of Appeals 

provided: 

"The elements a plaintiff must demonstrate iii order to prove civil 
conspiracy include: (1) the combination of two or more people: (2) for the 
purpose of Injuring the plaintiff; (3) causing special damages. Pye v. 
Estate of Fox. 369 S.C. 555. 566:67,633 S£2d 505, 511 (2006). "In 
order to establish a conspiracy, eVidence, either direct or circumstantial, 
must be produced from which a party'may'reasonablyinferthejolnt 
assent of the minds of two armore parties to the prosecution of the 
unlawful enterprise." Cowbum v. Leventisi'.366 S.C. 20, 49,619 S.E.2d 
437; 453 (Ct.App.2005) (quoting First Union Nat'l Bank of S.C. v. Soden, 
333 S.C. 554, 575, 511 S.E.2d372,,383 (Ct.App.1998»; see also Island 
Car Wash. Inc~ v. Norris. 292 S.C. 595, 601, 35B S.E.2d 150, 153 
(ClApp.19B7). ConspiraCy may be inferred from the nature of the acts 
committed, the relationship of the parties, the Interests of the alleged 
conspirators, and other relevant circumstances.,ld. 8ecauseclvll 
conspiracy is "by its verY nature covert and clandestine," It Is usually not 
provable by direct evidence. Id. . 

"[A]n attorney is [generally] immune from liability io third persons arising 
from the performance of his professional activities as an attorney on 
behalf of and with the knowledge of hls.cllent.n Pya, 369 S.C. at 564,633 
S.E.2d at 509 (quoting Gaar v. N. Myrtle Beach Realty Co., 287 S.C. 525, 
52B~339S.E.2d8B7, B89 (Ct.App.1986». HoWever, the South Carolina 
Supreme Court cautions that "an attorney m~y be held n~ble for' .' 
conspiracy where; in addition to representing his cJleilt,he breaches some 
ind~pendentduty to a third person .... n Id.at 564,633 S:E;2d at 509-10 
(quoting Stilesv. Onorato; 318 S.C. 297,300,457 S.E.2d601, 602 
(1995». 

~Our review of the record in Cowbum revealed no evidence of an . 
-----,a=-=g==re=-:e~m=-:e=nf5etween tlie defendants or any mdlcati5filhey]olned tog et1'O:h en.r"---· 

for the purpose of injuring the plaintiff. Accordingly. we held no genuine 
Issue of material fact existed to establish.a. claim for civil conspiracy. 366 
S.C. at 49,619 S.E.2d at 453. In this case, Moore. provided no evidence 
thai Weinberg and Wheeler collUded to deprive Moore of the funds he was 
entitled to under the Assignment. All the evidence contained in the record 
indicated W~inberg forgot about the Assignment ~ 

392 



r 
j 

, . 

t , 
t : 

r o
• 

r~ 
, 
t:. 

, 

I 
1,;. 

In the present case, as alleged In the Complaint, Weinberg was aware of 

the Family Settlement Agreement (Amended Complaint at p. 14) 

................ _ ........ I~. ~tifes (S~~ra.): \Nhi~~ \V~S. cited a~ authority by the Court in Moore v. 

Weinberg, our Supreme Court provided: 

"A number of jurisdictions recognize that an attorTley may beheld liable 
where he acts In bad faith or for his own personal motivations. See 
generally Annotation 97 ALR 3rd 688 (attorney's liability for abuse of 
process); Annotation 46 ALR 4th 249 (attorney's liability for malicious 
prosecution). See also RESTATEMENT (SECOND) OF TORTS § 674, 
comment d(attomey who·acts·withoutprobable cause for an improper 
puipose Is subject to same liability for the Wrongful use of·civil·· . '. 
proceedings as'any other person). Moreover. severalcourts have held 

. that an attorney may be held liable aiisingout ofa 'consplracy with 
his· client See e.g;, Wolfrlch ,Cotp:v: U.S: AtitofnbblliiAssn.",149 
Cal.App.3d 1206, 197 Caf.Rptt;<446 (1983) (attomeysr:n.aY De Uablefor 
participation In tortious acts Wtthth'elr cl/ents. and su~ liability may rest on 

. a conspiracy): DoctorS' Co. v~Sl.!perior COUlt: 49:Ga1.3d39,260 Cal.Rptr; 
183. 775-P2d 508(1989); Froldln-v. WeHZJnan. 93~Md.App.168; (111 
A;2d1046 (1992) (attorney lfi,3bi~"'for conspiracy IfactivE!ly In'-'glvedln .' 
wrol1gful conduct). 'AdditionaJIV,:attorneyshave been held liiible for 
fraud and conversion iii conjunction with their representation of 
clients. See. e.g .• L & H Aireo, Inc.·V. Rapistan Corp., 44.6 N.W.2d 372 
(Minn.1989) (attor'ney who makes affirmative misrepresemtations to an 
adversary or conspires with his or her client may be held liable· for 
fraud); PeWit. Rmt Nationa/Bank, 827F .2d1488 (11th Cir.1 987); 
Bongard v. Winter, 516 So.2d 27 (Fla.App.1987); Guilfebeau v. Jenkins. 
182 Ga.App. 225. 355 S.E.2d 453 (1987) Omplying that an attorney may 
be sued by an adversary for fraud); LaBarre v. Gold, 520 So.2d 1327 
(Mlss.1987)(attomey liable for conversion forlmproperfy paying real estate 
proceeds only to his cl/ent)." 

TORTIOUS INTERFERENCE WITH A CONTRACT 

Plaintiffs tenth cause of action against Weinberg for tortuous interference 

with a contract should likewise not be dismissed. 

Weinberg relies upon the same argument that he is immune from suit for 
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his actions based upon Gaar (Supra.) 

However, as discussed above, •... an attorney may be held liable for 

conspiracy where, In addition to representing Ilis client, he breaches some 

Independent duty to a third person ...... ld. at 564,633 S.E.2d at 509-10 (quoting 

Stiles v. Onorato,318 S.C. 297, 300, 457 S.E.2d 601,602 (1995)). 

Additionally, a close reading ofthe Gaardecisionshows: 

Min our opinion, the better rule is that an attomeyis immune from liabilitY to third 
persons arising from the performance of his professional activities as an attOmey 
on behalf of and with th~ knowledgeot his client. Accordingly, anattolT)eywho 
acts Ingoodfalth with,the ElUthority;ofhlsclient Is not /lableto a third partY in an 
action formalicidus proseCution .. See W.D.G., Inc. v. Mutual Mfg. &SiJjipl}/Co., 
5 OhloQp.3d 39.7 (1976). Such a suit is properly brought against the party to the 
original action, not the attorney representing; 111m. The attorney normally 
conducts the /itlgation~blelyin his profess/orml capaCity. He has no personal 
Interest In the suit 'In his professlonal.capacity the attorney Is not liable, 
except to his client and those in privity with hIs client, for inlury'aJlegedlv 
arising Qui of the performance of his ,professional activities. Id."(Emphasis 
Added)" .' . .' , 

Here, Plaintiff is in priYitywith Weinberg's clients by way of the Family Settlement 

Agreement. the Memorandum Regarding FutureTransa~tions,and Trust Severan~e 

Agreement. 

Based upon the forgoing Plalrltiff has set forth sufficient aJlegationsto support a 

cause of action against Weinberg for Tortious Interference with these Contracts which 

----,-ha'le-been-pal1tally-p-ertbi'fl'ffiCl. 

BREACH OF CONTRACT ACCOMPANIED BY FRAUDULENT ACT 

Plaintiff incorporates herein by reference the same arguments as set forth above 

as If sat forth herein verbatim. 
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Cohnnbia, South Carolina 
Octob"er 2, 2008 

WARNER, PAYNE, AND BLACK, L.L.p. 

er 
E: Steinmetz 

ost Office Box 2628 (29202) 
1122 Lady Street, Suite 1200 
Columbia, South Carolina 29201 
Telephone: (803) 799-0554 
Facsimile: (803) 799-2517 
Attorneys for the Plaintiff 

6 
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ISLAND CAR WASH, INC. V. NORRIS 
358 S.E.2d 150, 292 S.C. 595 (S.C.App. 
1987) 

Headnotes Opinion 
Cases Citinl! This Case 

Court of Appeals of South Carolina. 

ISLAND CAR WASH, INC., Appellant, 

v. 

George F. NORRIS, m, and R William 
Rhodes, Respondents. 

No. 0926. 

Heard Nov. 18, 1986. 

Decided April 6, 1987. 

SYNOPSIS 

Car wash corporation sued fOlIDer manager 
and supplier, alleging that manager had 
conspired with supplier to breach manager's 
confidential relationship with corporation 
and to divert corporate funds. The Court of 
Common Pleas, Beaufort County, Luke N. 
Brown. Jr., J., directed verdict in favor of 
defendants, and corporation appealed. The 
Court of Appeals, Gardner, J., held that (1) 
fOlIDer manager stood in "fiduciary 
relationship· with corporation, and (2) 
whether manager conspired with supplier to 

184k5 Elements of Constructive Fraud 
] 84k7 Fiduciary or Confidential 

Relations. 

·Confidential or fiduciary relationship" 
exists when one reposes special confidence 
in another, so that latter, in equity and good 
conscience, is bound to act in good faith and 

.. " with due regard to interest of one reposing 
confidence. 

ill Jury CO==;>14.5(2.1) 

230-
230n Right to Trial by JUry 
230k14.5 Multiple Parties or Issues 
23 OkI4.5(2) Joinder of Legal and 

Equitable Issues 
?30k14.5(2.1) In General. 
(FolUler]y 230kI4.5(2) 

Where Jegal and equitable issues or 
rights are asserted in same complaint, legal 
issues are for deteimination by jury and 
equitable issues for court 

ill Corporations ~314(1) 

101-
10lX Officers and Agents 
1 o IX(C) Rigb1s, Duties, and Liabilities 

as to Corporation and Its Members 
lOIk314 Individual Profits or Benefits 

:from Corporate Business 
101k314(l) Breach of Duty and 

Liability Therefor in General. 

submit inflated invoice for equipment M~er of car wash comp~J who w;.;=as"'--__ --~d~e~ili~Yer~ed~t~o~co~rp~ora=ti~on,-=inc..=ord=er:!!t~o~di':-· Y-e-rt-, ------m-mn=-· ed to daughter of m190rity shareholders 

corporate funds into defendants' own and upon whom shareholders relied to start 

pockets, was question for jury. up cOIpOrate business, stood in "fiduciary 

Reversed and remanded. 

HEADNOTES 

III Fraud ~7 

184--
184J Deception Constituting Fraud, and 

Liability Therefor 

relationship" to company, so as to be 
prohibited from using relationship to benefit 
himself individually. 

ill Conspiracy ©=2 

91--
9Il Civil Liability 

9II{A) Acts Constituting Conspiracy 
and Liability Therefur 
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