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Good morning,
Please see attached correspondence from Elliotte Quinn.

Monica Correa
Paralegal to Elliotte Quinn

STEINBERG

[ X N ]
III LAW FIRM | LLcC

== Get The Firm Behind You

}

61 Broad Street

P.O. Box 9 (29402)
Charleston, SC 29401
Ph 843-720-2800
Fx 843-266-1700

www.steinberglawfirm.com

CONFIDENTIALITY NOTICE

This electronic mail transmission and any accompanying documents contain information belonging to the sender which may be
confidential and legally privileged. This information is intended only for the use of the individual or entity to whom it is addressed. If you
are not the intended recipient, any disclosure, copying, distribution, or action taken in reliance on the contents of the information
contained in this transmission is strictly prohibited. If you received this transmission in error, please notify the sender at (843) 720-2800
and delete the message and its contents. Thank you.


mailto:mcorrea@steinberglawfirm.com
mailto:ctappfilings@sccourts.org
mailto:contact@psc.sc.gov
mailto:kevin.hall@wbd-us.com
mailto:bryant.caldwell@wbd-us.com
mailto:hayes.finley@wbd-us.com
mailto:hayes.finley@wbd-us.com
mailto:kgodsey@minolusa.com
mailto:abateman@ors.sc.gov
mailto:bmustian@ors.sc.gov
mailto:rhall@scconsumer.gov
mailto:equinn@steinberglawfirm.com
https://checkpoint.url-protection.com/v1/url?o=http%3A//www.steinberglawfirm.com/&g=OTdmMGY5ZGYwMDZjNTU2Ng==&h=MmMxYTMzZjgxOTg2OTYzZjMxNzE0Yzg2MDZlNWEzNGUyMmVlYzE1NDhmYTY3ODE4YzMwMTZhODQ5NjExMTkzMQ==&p=YzJ1OnNjanVkaWNpYWw6YzpvOmVmNTIzYmNkNjE0M2NjMzdkZWNmZjQ5NzM3N2QyMjhlOnYxOmg6VA==

=)

STEINBERG

LAW FIRM | Lrc
Get The Firm Behind You




THE STEINBERG LAW FIRM, LLC « OFFICE ACCOUNT » SUMMERVILLE, SC 254

14543
CHECK
QDAY PESCRIPTION o1 INVOICE # AMOUNT DEDUCTION NET AMOUNT
02/12/2024 2020-19- O13/Z|tO,Sarah/Fi|ing Fee ViTO 250.00 250.00
O3FEEATE4 | CONTRO| HEMSER Gross: 250.00 Ded: 0.00 Net. | . 250.00
TOTALS P o - :
P TR R P A AT S I LORE DR MR D e e | e - -
THE STEINBERG LAW FIRM, LLC Qs R 14543
OUTH STATE BANK - :
... OFFICE ACCOUNT 8 <
I STEINBERG {843) 871-6522 S
LAW FIRM {10 . PO BOX 2670
SUMMERVILLE, SC 29484-2670 63-1403/631 5

- #% TWO HUNDRED FIFTY & 00/100 DOLLARS

PAY
10 he>C Court of Appeals

oroer 1220 Senate Street
of Columbia SC 29201

02/12/20% :,'1%53( :

M)

. OFFICE ACCOUNT :
.VUIAFTEH 120 DAYS

PO WLEL A OB L LALOADR ALR00 L2 LH0m

7 AUTHORIZED BIGNATURE

Vendor: 262 SC Court of Appeals 14543
Date Description Invoice # Amount Di.sc Net Amt
02/12/2024 2020-19-013/Zito,Sarah/Filing Fee ZITO 250.00 250.00
Check Date Check # - Gross Amt Disc Amt Net Amt
250.00

02/12/2024 14543 25000 . 000

SF4001HG-25C @Safeguard REORDER FROM YOUR LOCAL SAFEGUARD DISTRIBUTOR, IF UNKNOWN, CALL 800-623-2422 CDX7L20010000 B¥1SF026581

o ED'-Dmﬂm'n ok, - i

Security Foaton





A
ii

61 Broad Street | Charleston | SC 29401 | (848) 871-6522 | www.steinberglawfirm.com

STEINBERG

LAW FIRM LLC
Get The Firm Behmd You

February 12, 2024
VIA EMAIL AND U.S. MAIL

Hon. Jenny Abbot Kitchings
Clerk of Court

South Carolina Court of Appeals
P.O. Box 11629

Columbia, SC 29211
ctappfilings@sccourts.org

Re:  Notice of Appeal
Zito, et al. v. Strata Audubon, LLC, et al.
Pub. Serv. Comm™n of S.C. Docket No. 2022-84-WS

Dear Clerk of Court Kitchings,
Enclosed for filing please find a Notice of Appeal in the above-referenced matter. Please

also find enclosed the two orders from the Public Service Commission of South Carolina that are
being appealed and a check in the amount of $250.00 for the filing fee.

Regards

Elliotte Quinn

equinn(@steinberglawfirm.com
843-871-6522

Enclosures:

1. Notice of Appeal

2. PSC Order No. 2024-78

3. PSC Order No. 2023-736

4. Check to South Carolina Court of Appeals for $250.00

Ce: (via U.S. Mail and e-mail)
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Public Service Commission of South Carolina
101 Executive Center Dr., Ste. 100

Columbia, SC 29210

contact@psc.sc.gov

Kevin Hall

Bryant Caldwell

Womble Bond Dickinson (US) LLP
1221 Main Street, Ste. 1600
Columbia, South Carolina 29000
(803) 454-7710
kevin.hall@wbd-us.com
bryant.caldwell@wbd-us.com

Hayes Jernigan Finley

Womble Bond Dickinson (US) LLP
555 Fayetteville Street, Ste. 100
Raleigh, NC 27601

(919) 755-2132
hayes.finley@wbd-us.com

Attorneys for Respondents

Kimberly Godsey

Minol, Inc.

1580 Addison Road, Ste. 100
Addison, TX 75001

(214) 364-9598
kgodsey@minolusa.com

Attorney for Intervenor Utility Management
& Conservation Association

Andrew M. Bateman

Benjamin P. Mustian

South Carolina Office of Regulatory Staff
1401 Main Street, Ste. 900

Columbia, SC 29201

(803) 737-8440

abateman(@ors.sc.gov
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bmustian@ors.sc.gov

Attorneys for Intervenor South Carolina
Office of Regulatory Staff

Roger P. Hall

South Carolina Department of Consumer
Affairs

P.O. Box5757

Columbia, SC 29250

(803) 734-4240

rhall@scconsumer.gov

Attorney for Intervenor South Carolina
Department of Consumer Affairs





THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM
THE PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA

PSC Docket No. 2022-84-WS

Sarah Zito; Alvaro Sarmiento, Appellants,
Jr; Mark Shinn; and Daniel
Bermudez,

Strata Audubon, LLC and Strata
Veridian, LLC, Respondents.

NOTICE OF APPEAL

Sarah Zito, Alvaro Sarmiento, Jr., Mark Shinn, and Daniel Bermudez appeal the
decisions of the Public Service Commission of South Carolina dated January 18, 2024 (Order
No. 2024-78) and October 2, 2023 (Order No. 2023-736). Appellants received a copy of the
January 18, 2024 decision denying their Motion for Reconsideration on January 18, 2024.

February 12, 2024 s/Elliotte Quinn
F. Elliotte Quinn IV
Rachel Igdal
The Steinberg Law Firm, LLC
61 Broad Street
Charleston, South Carolina 29401
(843) 720-2800
equinn@steinberglawfirm.com
rigdal@steinberglawfirm.com

Attorneys for Appellants
Other Counsel of Record:

Kevin Hall

Bryant Caldwell

Womble Bond Dickinson (US) LLP
1221 Main Street, Ste. 1600
Columbia, South Carolina 29000
(803) 454-7710
kevin.hall@wbd-us.com
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1580 Addison Road, Ste. 100
Addison, TX 75001

(214) 364-9598
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Attorney for Intervenor Utility
Management & Conservation Association

Andrew M. Bateman

Benjamin P. Mustian

South Carolina Office of Regulatory Staff
1401 Main Street, Ste. 900

Columbia, SC 29201

(803) 737-8440

abateman(@ors.sc.gov
bmustian@ors.sc.gov

Attorneys for Intervenor South Carolina
Office of Regulatory Staff

Roger P. Hall

South Carolina Department of Consumer
Affairs

P.O. Box5757

Columbia, SC 29250

(803) 734-4240

rhall@scconsumer.gov

Attorney for Intervenor South Carolina
Department of Consumer Affairs





THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM
THE PUBLIC SERVICE COMMISSION OF SOUTH CAROLINA

PSC Docket No. 2022-84-WS

Sarah Zito; Alvaro Sarmiento, Appellants,
Jr; Mark Shinn; and Daniel
Bermudez,

Strata Audubon, LLC and Strata
Veridian, LLC, Respondents.

PROOF OF SERVICE

I certify that I served the Notice of Appeal on the parties by depositing a copy of it in
the United States Mail, postage prepaid, and by e-mail on February 12, 2024, addressed to the
Public Service Commission of South Carolina and the parties’ attorneys of record as follows:

Public Service Commission of South Carolina
101 Executive Center Dr., Ste. 100
Columbia, SC 29210

contact@psc.sc.gov

Kevin Hall

Bryant Caldwell

Womble Bond Dickinson (US) LLP
1221 Main Street, Ste. 1600
Columbia, South Carolina 29000
(803) 454-7710
kevin.hall@wbd-us.com
bryant.caldwell@wbd-us.com

Hayes Jernigan Finley

Womble Bond Dickinson (US) LLP
555 Fayetteville Street, Ste. 100
Raleigh, NC 27601

(919) 755-2132
hayes.finley@wbd-us.com

Kimberly Godsey





Minol, Inc.

1580 Addison Road, Ste. 100
Addison, TX 75001

(214) 364-9598
kgodsey@minolusa.com

Andrew M. Bateman

Benjamin P. Mustian

South Carolina Office of Regulatory Staff
1401 Main Street, Ste. 900

Columbia, SC 29201

(803) 737-8440

abateman(@ors.sc.gov
bmustian@ors.sc.gov

Roger P. Hall

South Carolina Department of Consumer
Affairs

P.O. Box5757

Columbia, SC 29250

(803) 734-4240

rhall@scconsumer.gov

February 12, 2024

s/Elliotte Quinn
F. Elliotte Quinn IV

Rachel Igdal

The Steinberg Law Firm, LLC

61 Broad Street

Charleston, South Carolina 29401
(843) 720-2800
equinn@steinberglawfirm.com
rigdal@steinberglawfirm.com

Attorneys for Appellants





BEFORE
THE PUBLIC SERVICE COMMISSION OF
SOUTH CAROLINA

DOCKET NO. 2022-84-WS - ORDER NO. 2023-736

OCTOBER 2, 2023
IN RE: Sarah Zito; Alvaro Sarmiento, Jr.; Mark ORDER DISMISSING
Shinn; and Daniel Bermudez, COMPLAINT

Complainants/Petitioners
\2

Strata Audubon, LLC, and Strata Veridian,
LLC,

N N N N Nt Nt Nt s “wwt st st

Defendants/Respondents

This matter comes before the Public Service Commission of South Carolina
(Commission) on the Complaint of Sarah Zito; Alvaro Sarmiento, Jr.; Mark Shinn; and
Daniel Bermudez (Complaint and Complainants, respectively) and subsequent motions for
disposition of the Complaint based on the existing record of filings before the Commission.
For the reasons outlined below, the Commission dismisses the Complaint.

L INTRODUCTION

The Complainants, Alvaro Sarmiento, Jr., Mark Shinn, and Daniel Bermudez are
represented by F. Elliotte Quinn, IV, Esquire, and Rachel Igdal, Esquire. Strata Audubon,
LLC, and Strata Veridian, LLC, Defendants/Respondents (Defendants) are represented by

Hayes Jernigan Finley, Esquire,! Kevin Hall, Esquire, and Bryant Caldwell, Esquire. The

! Admitted pro hac vice by Order No. 2023-333.
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Utility Management & Conservation Association is represented by Lindsay Roach,
Esquire. Conservice, LLC is represented by Kevin Hall, Esquire, and Bryant Caldwell,
Esquire. The Office of Regulatory Staff (ORS) is represented by Benjamin P. Mustian,
Esquire.

On February 22, 2022, the Complainants filed their complaint alleging twelve (12)
causes of action against Defendants Strata Audubon, LLC, and Strata Veridian, LLC.
These causes of action are:

(1)  Finding and Declaration that Defendants are Public Utilities Subject to the
Jurisdiction and Regulation of the Commission;

(2) Finding and Declaration that Rates Charged by Defendants for Water and
Sewerage are Unlawful Because Not Approved by the Commission (S.C.
Code Ann. §58-5-240);

(3)  Finding and Declaration that Rates Charged by Defendants are.Unjust,
Unreasonable, and in Violation of Law (S.C. Code Ann. §58-5-290);

(4)  Refund of Water and Sewerage Charges Collected by Defendants (S.C.
Code Ann. §58-5-270);

) Breach of Contract;

(6) SC Residential Landlord and Tenant Act Violation;

@ Penalty for Unlawful Water and Sewer Rates (S.C. Code Ann. §58-5-370);

® Negligence;

)] Unjust Enrichment/Quantum Meruit;

(10)  Unfair Trade Practices, S.C. Code Ann. §§39-5-10, et. seq.;

(11)  Declaratory Judgment, S.C. Code Ann. §§15-53-10, et. seq.; and

(12) Injunctive Relief.

Id. The Complainants brought this Complaint related to the Defendants’ ownership,
leasing and operation of the Audubon Property and the Veridian Property whereby the
tenants are allocated water and sewer costs using the formula stated in the rental agreement.
Each tenant signs a lease or rental agreement authorizing that the tenant’s water and sewer
services shall be billed using an allocation formula rate (i.e., a ratio utility billing system).

Specially, the Complainants allege that the Defendants illegally provide tenants with water

L d
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and sewer utility services in exchange for compensation at rates other than the rates at
which Defendants obtained such water and sewer resources and operate as an unauthorized
public utility.

On May 4, 2022, following an extension to respond of the Complaint, the
Defendants filed a Partial Motion to Dismiss the fifth, sixth, eighth, ninth, tenth, and twelfth
causes of action for want of jurisdiction, as well as an Answer to the Complaint where the
Defendants deny that they are a public utility and assert that they are a landlord. There was
no opposition to this Defendants’ Motion to dismiss certain causes of action. On May 26,
2022, the Commission granted the Defendants’ Partial Motion to Dismiss the
Complainant’s causes of actions numbered 5, 6, 8, 9, 10, and 12 and held that the
Commission does not possess the required subject matter jurisdiction to adjudicate or grant
the relief sought in these causes of action. Order No. 2022-503. The Defendants assert
multiple defenses including by not limited to citing to Commission precedent whereby a
public utility does not include submetering activities of a landlord who passes the costs of
utility services to their tenants through rental charges. Order No. 2003-214, Order No.
2008-725, and Order No. 2008-853.

The parties engaged in discovery. On April 12,2023, the Defendants filed a Motion
for Protective Order related to discovery requests from the Complainants. The Defendants
also filed a Motion requesting an order from the Commission finding that no hearing is
required in this customer complaint proceeding and dismissing the matter based on the
written record before it. (See Section II below). On the same day, non-party Conservice,

LLC (Conservice) filed a limited notice of appearance and Motion for Protective Order
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related to subpoena requests from the Complainants. Conservice is the third-party billing
company which the Defendants contracted with to provide billing services.

On May 26, 2023, the Complainants filed a response in opposition to the
Defendants’ Motion for Protective Order and to Conservice’s Motion for Protective Order.
The Complainants also filed a Motion for an Order Granting Complainants Relief Based
on the Written Record or in the Alternative, Setting a Schedule and a Hearing and
Memorandum in Opposition to Defendants’ Request for an Order Finding that No
Testimonial Hearing is Required in this Customer Complaint Proceeding and Dismissing
the Matter Based on the Written Record Before It. (See Section II below). With this
motion, each party is asserting that the record contains enough information and argument
on the law, free from any questions of fact, for the Commission to make a ruling without a
hearing; otherwise, the Commission should proceed to set the matter for hearing.

The Defendants and Conservice filed a Reply in support of their respective Motions
for Protective Order on June 15, 2023.

II. OVERVIEW OF MOTIONS

A. Defendants’ Request for an Order That No Hearing is Required

On April 12, 2023, the Defendants moved for an order finding that no hearing is
required in this proceeding and that the matter may be dismissed based on the record in the
existing ﬁlings.2 Defendants’ April 12, 2023, Request for An Order and Motion to

Dismiss, p. 1.

20n April 12, 2023, the Defendants’ made two motion filings: (1) Defendants’ Request for an Order Finding
That No Testimonial Hearing is Required in this Customer Complaint Proceeding and Dismissing the Matter
Based on the Written Record Before It, and (2) Defendants’ Motion for Protective Order.
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The Defendants claim:
1) Commission precedent determines “public utility” to “not include landlords

which pass the cost of utility services to their tenants through rental charges.” /d.
Defendants cite Docket Nos. 2001-485-WS; Docket 2008-192-WS; and Docket No. 2007-
228-G to support the assertion of precedential rulings. /d.

2) “This is not a contested case under the South Carolina Administrative
Procedures Act, S.C. Code Ann. § 1-23-310, and there is no statutory right to an evidentiary
hearing.” Id., p. 2.

3 “The sole issue before the Commission, is whether the allocation formula
agreed to among the parties, subjects [Defendants] to public utility status.” Id., p. 3.

4) The Commission has found the following factors persuasive in determining
the public utility status of a submeterer:

a. Billing on a not-for-profit, pass-through basis (Order Nos. 2003-214; 2008-
853).

b. Lacking the characteristics of a public utility (monopoly service area;
owning large, capital-intensive utility infrastructure; guaranteed rate of return) (Order No.
2008-853).

c. Ability to turn off water supply to individuals for failure to pay charges
(Order No. 2008-725).

d. The provision of “essential services” and available remedies under the

South Carolina Landlord and Tenant Act (Order No. 2008-853). Id., p. 6.
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B. Complainants’ Motion for Order Granting Relief Based on the
Written Record or to Schedule Hearing

On May 26, 2023, the Complainants filed a motion with the Commission seeking
that the Commission grant the relief sought by the Complainants based upon the written
record or to schedule and hold an evidentiary hearing. Complainants’ Motion for Order
Granting Complainants Relief Based on the Written Record, or in the Alternative, Setting
a Scheduled and a Hearing, dated May 26, 2023 (Complainants’ May 26, 2023 Motion for
Relief). The Complainants want the Commission to deny the Defendants’ motion for an
order finding that a hearing is not required. The Complainants assert that the Commission
should grant the Complainants’ Motion and find for them based upon the written record
without hearing, or in the alternative, if the Commission decides that it is unwilling to grant
the relief based on the record before it, that a hearing should be set. Complainants’ May
26, 2023 Motion for Relief, p. 1-2.

Complainants assert that it is a question of fact whether the Complainants’ water
usage reflect the Defendants’ actual usage. Id., p. 2. Complainants assert that the cost and
billing are materially different based on the lack of tenant-specific metering. Complainants
argue that the allocation method used to submeter is not appropriate, and because each
usage is not measured at the tenant-level, the Defendants are functioning as a public utility

by billing in excess of costs to some tenants. Id., p. 3.
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III. APPLICABLE LAW REGARDING SUBJECT MATTER
JURISDICTION

As alleged by the Complainants, the Commission does regulate the rates and
services of every public utility in South Carolina. Complaint, p. 7, P47. Under South
Carolina law, the Commission is:

vested with power and jurisdiction to supervise and regulate

the rates and service of every public utility in this State,

together with the power, after hearing, to ascertain and fix

such just and reasonable standards, -classifications,

regulations, practices and measurements of service to be

furnished, imposed, observed and followed by every public

utility in this State and the State hereby asserts its rights to

regulate the rates and services of every 'public utility’ as

herein defined.
S.C. Code Ann. section 58-5-210 (2015). If a customer has a complaint, the person may
“...petition in writing, setting forth any act or thing done, or omitted to be done, with respect
to which, under the provisions of Articlesl, 3, and S of this chapter, the commission has
jurisdiction..." S.C. Code Ann. section 58-5-270 (2015). The process for filing a complaint
is found in Commission Regulation 103-824 requiring specific information about the act
or violation alleged and the relief sought. S.C. Code Ann. Regs. 103-824.A(3) & (4)
(2012).

In this matter, the Complainants allege that the submetering activity of the landlord
Defendants is the unlawful provision of public utility services by providing water and
sewer to the tenant. Complaint, {f 38-43. The Commission has previously addressed
whether submetering of water and sewer services by a landlord subjects a landlord to the

Commission’s jurisdiction as a “public utility.” Submeters of water and sewer services do

not meet the statutory definition of a “public utility” as defined in S.C. Code Ann. Section
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58-5-10 (2015). Order No. 2003-214, p. 10, { 2-4. Through submetering, the landlord is
capturing its monthly costs for water and sewer service. It is well-established by the
Commission that submetering does not actually constitute furnishing or supplying the
commodity to the tenant. Submetering “measure[s] the amount of flow of water or [sewer]
[services] and provide[s] billing functions.” Id, p. 10, §{ 2. The landlord is not a public
utility because it does not take possession of the water [or sewerage], but only passes
through the utility costs to the tenant. /d.
The Complainants’ ability to get relief from the Commission is subject to the
threshold evaluation of whether the Commission has subject matter jurisdiction to hear the
matter.
Subject matter jurisdiction is defined as “the power [of a
court] to hear and determine cases of the general class to
which the proceedings in question belong.” Dove v. Gold
Kist, Inc., 314 S.C. 235, 237-38, 442 S.E.2d 598, 600
(1994). Issues related to subject matter jurisdiction may be
raised at any time. Carter v. State, 329 S.C. 355, 362, 495
S.E2d 773, 777 (1998). The lack of subject matter
jurisdiction may not be waived, even by consent of the
parties, and should be taken notice of by this Court.
Anderson v. Anderson, 299 S.C. 110, 115, 382 S.E.2d 897,
900 (1989).

In re: November 4, 2008 Bluffton Town Council Election, 385 S.C. 632, 686 S.E. 2d 683,

687 (2009).

The Commission, being an administrative agency, only has the jurisdictional
authority conferred upon it by the South Carolina General Assembly. This authority, in

pertinent part, is clearly defined in unambiguous terms by statute:

The Public Service Commission is hereby, to the extent
granted, vested with power and jurisdiction to supervise and
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regulate the rates and service of every public utility in this
State, together with the power, after hearing, to ascertain and
fix such just and reasonable standards, classifications,
regulations, practices and measurements of service to be
- furnished, imposed, observed and followed by every public
utility in this State and the State hereby asserts its rights to
regulate the rates and services of every "public utility" as
herein defined.
S.C. Code Ann. § 58-5-210 (2015).
The term "public utility” includes ... every corporation and
person furnishing or supplying in any manner heat (other
than by means of electricity), water, sewerage collection,
sewerage disposal, and street railway service, or any of them,
to the public, or any portion thereof, for compensation[.]
S.C. Code Ann. § 58-5-10(4) (2015). Since the motions before the Commission may only
be considered if the Commission possesses adequate subject matter jurisdiction to hear the
matter in controversy, the relevant initial question before the Commission is whether its
enabling statutes authorize the Commission to hear this Complaint. For the reasons stated
herein, Commission dismisses the Complaint for a lack of subject matter jurisdiction and
the Commission does not need to further address whether or not the Complainants are
entitled to the relief sought.
IV. FINDINGS OF FACT
Based upon consideration and review of the information and filings in the record,
the Commission makes the following findings of fact:
1. Defendants do not have water or sewer submetering infrastructure in either
apartment building at issue in this proceeding.

2. Defendants contracted with a third-party billing provider, Conservice, to

provide the billing functions for water and sewer service to resident units, and did not bill
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tenants directly, nor did the Defendants contract directly with any utility providers for
service to resident units.

3. Defendants contracted with Conservice to recover the actual costs of water
and sewer services to its tenants through an allocation formula method on a not-for-profit
basis.

4. Defendants do not have any monopoly rights over any service area; do not
own any large, capital-intensive utility infrastructure; and do not seek or obtain any
guaranteed rate of return on the pass-through billing of water and sewer services.

5. The water and sewer services are provided to the properties by local utilities
and the Defendants never take possession of the water and lack the ability to disconnect
the water or sewer service to an individual tenant for non-payment.

6. Defendants are not operating a public utility that is subject to the
jurisdictional authority of the Commission.

VI. EVIDENCE AND DISCUSSION FOR FINDINGS OF FACT

Findings of Fact No. 1:

By verified affidavit of Andrew Gordon filed April 12, 2023, the Defendants assert
the undisputed' fact that the two apartment buildings at issue do not have submetering
infrastructure installed. Defendants’ Witness Gordon is the Chief Operations Officer of
Strata Equity Group, Inc., the parent company of Defendants Strata Audubon, LLC, and
Strata Veridian, LLC. Witness Gordon attests, inter alia:

3. The Audubon Park Apartment building was constructed
in 1991. The building is served water and sewer through a

master meter. There is no water or sewer submetering
infrastructure in the building.
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4. The Grove Apartment building was constructed in 1998.
The building is served water and sewer through a master
meter. There is no water or sewer submetering infrastructure
in the building.

Affidavit of Andrew Gordon, p. 1, {{f 3-4. This assertion of no submetering infrastructure
is undisputed by the Complainants in their Complaint. The complete Complaint, filed June
6, 2022, alleges:

Defendants do not maintain any meter between the point of

delivery/outflow of water and sewerage from the utility from

which Defendants obtain such services and Defendants’

tenants. There are no meters on Defendants’ properties

determining the actual water and sewerage usage of

Defendants’ tenants.
Complaint p. 3,  16. As there is no dispute as to the status or existence of submetering
infrastructure, the Commission may accept these assertions as undisputed fact.

Findings of Fact No. 2:
Defendants’ Witness Gordon states that the Defendants contracted a third-party

billing provider for billing functions:

As the owner of the properties, the Strata entities contracted

with a third-party billing provider, Conservice, to provide

the billing functions for water and sewer service to resident

units, and did not bill tenants directly. Nor did we contract

directly with any utility providers for service to resident

units.
Affidavit of Andrew Gordon, p. 1, q 5.

At a minimum, there is tacit acknowledgement by the Complainants that

Conservice has been contracted for — and performs — billing functions for the

Complainants’ dwellings.
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On August 26, 2022, Complainants served Conservice with

the Subpoena requesting certain information concerning

Conservice’s billing and invoicing practices for water and

sewerage at the properties owned by Defendants Strata

Audubon, LLC and Strata Veridian, LLC (“Defendants™).
Complainants Memorandum in Opposition to Non-Party Conservice, LLC’s Motion for
Protective Order, p. 1.

The Commission notes there is no allegation that the Defendants have contracted
for service to specific residential units. It is not in dispute that Conservice has been
providing billing services on behalf of the Defendants in this case. Since there is no dispute,
the Commission may accept the fact as asserted.

Findings of Fact No. 3:
Defendants’ Witness Gordon attests that:
The Strata entities contracted with the third-party billing
company, Conservice, to recover the actual costs of water
and sewer services to its tenants through an allocation
formula method on a not-for-profit basis.
Affidavit of Andrew Gordon, p. 1,9 6. Mr. Gordon’s statement, as quoted above, is not in
factual dispute.

There are three aspects to the above-referenced assertion. First, the Defendants
contracted with Conservice to do their billing. Second, the amount billed to tenants is
pursuant to an allocation formula. Third, the rate of billing is for the actual cost of water
and sewer services and is on a not-for-profit basis.

Regarding the first portion of Mr. Gordon’s statement — that Defendants contracted

for billing services - for the reasons set forth in Finding of Fact 2, it is undisputed that

Conservice was contracted to perform billing services.
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Regarding the second portion of Mr. Gordon’s statement — the amount billed to
tenants is pursuant to an allocation formula - it is undisputed that water and sewer charges
were billed to Complainants based on an allocation formula rate. “The Utility and Services
Addendum to the Audubon Lease provides that water and sewerage utilities were and are
billed to Zito, Sarmiento, and the other tenants according to an allocation formula rate, also
known as a ratio utility billing system.” Complaint p. 3, {15. The Complaint details, to an
extent, the design of the allocation method.

In the Veridian Lease, the allocation formula rate specified

in the Utility and Services Addendum for billing water and

sewerage utilities is and was an allocation to the tenants in a

particular apartment unit of a portion of the total water and

sewerage usage of the entire Veridian Property according to

a combination of the square footage of the apartment unit

and the number of persons residing in that apartment unit as

a percentage of the total for the Veridian Property.
Complaint p. 5, § 34. The fact that the rates are based on an allocation formula is not in
dispute and may be accepted as fact by the Commission.

The third portion of Mr. Gordon’s statement — that the Defendants have billed
tenants to recover the actual cost of water and sewer service — initially appears to be a
disputed matter of fact. The Complainants allege, in many permutations, that the
Defendants are not charging the actual cost of water and sewer services to the tenants. For
example, the Complaint’s First Claim states that “Defendants do not charge tenants the
actual water and sewerage charges that Defendants pay to a utility for water and sewerage

for the properties.” Complaint p. 7, { 48. This is similar to, “Defendants do not merely pass

through the costs of water and sewerage to their tenants.” Complaint p. 8, { 53.
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However, the Complainants are actually alleging that there is a misalignment of the
cost of water delivered and the fee charged on an individual tenant basis, not on a premise-
wide basis. The Complaint alleges:

63. The rates charged by Defendants for water and sewerage
do not reflect actual usage of water or sewerage.

64. The rates charged by Defendants for water and sewerage
are based on an allocation formula using either the number
of persons residing in an apartment or a combination of the
square footage of an apartment and the number of persons
residing in an apartment.

65. The allocation formulas used by Defendants are unjust
and unreasonable because the allocation formulas do not
accurately calculate, nor even approximate, the actual water
and sewerage usage of Defendants' tenants.

Complaint p. 9, [ 63-65. The Complainants’ allegations make clear that the issue that
Complainants really have is not the cumulative amount sought for collection by the
Defendants — except as it relates to common areas® — but rather, that the tenants’ actual
utility usage and pro rata billed amount are different.

An allocation method of billing is, at best, an approximation
of actual usage and is not a measure of a tenants’ actual
usage. Defendants attempt to obfuscate this issue through a
sleight of hand, first discussing the actual usage of tenants in
relation to the lack of individual meters to measure “the
actual usage of each tenant,” and then using “actual” in
relation to Defendants’ water and sewer costs and not
tenant’s actual usage. (Mot. 3.) As discussed infra, the
tenants’ actual usage and Defendants’ actual costs are not the
same, and in relation to Defendants’ status as regulated
public utilities, the two are materially different.

3 Reiterating their claim that Defendants did not bill on a “not-for-profit basis,” Complainants point out that
“Defendants also billed Complainants and other tenants for water and sewerage used by Defendants for the
common areas of the properties. (Compl. §43, Ex. A at 12, & Ex. B at 12; Ans. {43; Ex. A, Dir. Testimony
of Dr. William Huber 8:12-17.)” Complainants’ May 26, 2023 Motion for Relief, p. 3.





DOCKET NO. 2022-84-WS - ORDER NO. 2023-736
OCTOBER 2, 2023
PAGE 15

Complainants’ May 26, 2023 Motion for Relief, p. 3.

Contrary to the assertion of the Complainants, Defendants were clear in describing
the nature of the aggregate billing amount. “The Strata entities contracted with the third-
party billing company, Conservice, to recover the actual costs of water and sewer services
to its tenants through an allocation formula method on a not-for-profit basis.” Affidavit of
Andrew Gordon, p. 1, { 6. The Commission understands that this statement is undisputed
as it related to the aggregate cost of water and sewer service to the premises to be allocated
to the tenants based on the formula rate structure used by Defendants. The Commission is
satisfied that the Defendants are, in fact, only passing through to tenants -- on an allocation
basis -- the cost of providing water and sewer service without profit.

By its very nature, a formula method for sub-metered allocation of costs is going to
be approximate on a specific-tenant basis. The only way to reflect actual usage, and bill,
accordingly, is to have all tenants individually metered. Such a method would require
significant infrastructure installation and would have material detrimental financial
impacts on Defendants and ultimately, the ratepaying tenants.

Complainants allege that billing water usage for the common area and mutual
benefit of tenants is evidence that the Defendants are operating a public utility.

...Defendants obtained a benefit from providing water and
sewerage to Complainants and the other tenants is the billing
of the tenants for water and sewerage usage in the common
areas of the properties. At each property, the total water and
sewerage usage at the property billed to the tenants included
water and sewerage used at the common areas of the

property, including any leasing office, gym, pool, irrigation,
etc. [citations omitted]
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Complainants’ May 26, 2023 Motion for Relief, p. 19. Regarding the allocation of water
used for the common grounds of the tenants’ dwelling for mutual benefit of the tenants, the
Commission finds that this does not invalidate a mere pass-through arrangement to be
allocated to the tenants via a water and wastewater assessment versus incorporation into
the rental rate directly or any other lawful mechanism.

Findings of Fact No. 4:

The ownership of utility infrastructure in an exclusive service territory is an
indicator of the operation of a public utility. Similarly, and relatedly, seeking a rate of
return on the ownership or investment in utility infrastructure is a key indicator of the
operation of a public utility. In this instance, Defendants attest that, “[t]he Strata entities
do not have any monopoly rights over any service area, we do not own any large, capital-
intensive utility infrastructure, and we do not seek or obtain any guaranteed rate of return
on the pass-through billing of water and sewer services.” Affidavit of Andrew Gordon, p.
2,97.

The Complainants do not dispute that Defendants do not own significant utility
infrastructure and do not seek a rate of return on an investment in the same. The
Commission may accept this undisputed assertion as fact.

Findings of Fact No. 5:

Defendants attest that, “[t]he water and sewer services are provided to the properties
by local utilities and the Strata entities never take possession of the water, and we do not
have the ability to disconnect or turn off the water or sewer to an individual tenant for non-

payment.” Affidavit of Andrew Gordon, p. 2, q 8. It is uncontested that the Defendants
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provided service from a local water and wastewater utility. *“Defendants provided pipes
between the municipal utility connection and fixtures in the apartments that made water
and sewerage available to Complainants and other tenants for their use. [citations omitted]”
Complainants’ May 26, 2023 Motion for Relief, p. 17. The Commission finds that
Defendants have provided water and sewer service from a municipal utility.

It is uncontested that the Defendants do not have the ability to turn off water or
sewer service to individual tenants, and the Commission finds that the Defendants do not
have the ability to control water or sewer service to individual tenants. Regarding
possession of the water, Complainants state:

Defendants were taking water from the municipal utility into
pipes owned by Defendants, transporting that water to
faucets, shower heads, and other outlets owned by
Defendants and at those outlets, providing the water to
Complainants and the other tenants. Similarly, Defendants
were accepting wastewater into pipes owned by Defendants
and using those pipes to transport the wastewater to sewer
pipes owned by municipal utilities.
Complainants’ May 26, 2023 Motion for Relief, p. 17.

There is a difference in positions between the parties regarding whether the
Defendants “possess” the water or not. While the water did move through pipes owned by
Respondent into the rented dwellings of the tenants, it cannot be said that Defendants assert
exclusive domain over the water or sewer supplies. Defendants undisputedly did not have
the ability to control the flow of water or sewer service in a tenant-specific capacity and

therefore could not exercise control of the commodities. The Commission finds, therefore,

that the Defendants did not possess or take possession of the water or sewerage.
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Findings of Fact No. 6:

In consideration of all evidence of record, and consistent with the criteria
considered by the Commission in prior proceedings, the Defendants are not operating as a
public utility.

[SJubmeterers of water and wastewater services do not meet
the statutory definition of a “public utility,” and should not
therefore be regulated by this Commission as jurisdictional
utilities, in that such submeterers do not actually “furnish or
supply” the commodity, but merely measure the amount of
flow of water or wastewater and provide billing functions.
Order No. 2003-214, p. 10, § 2. The Commission has applied this same standard to the
submetered provision of water and wastewater in multiple proceedings. “Simply
undertaking the activities of measuring the commodity and providing billing functions does
not make submeterers ‘public utilities.” ’” Order No. 2008-725, pp. 2-3. Consistent with this
standard, the Commission has evaluated the provision of natural gas as a submetered
commodity using the same criteria.
[T)he Commission found that the apartment complex
in question billed its tenants for water and sewer service on
a not-for-profit, pass-through basis. The apartment complex
did not have the characteristics of a public utility: it had no
monopoly over any service area; it did not own a large,
capital-intensive utility infrastructure; and it did not seek a
guaranteed rate of return.
Order No. 2008-853, p. 4, citing Order No. 2003-214. Here the Defendants are engaged in
a relatively common practice of submetering water and wastewater service to their tenants.

Consistent with prior Commissioner Orders, this activity is not determinative of operation

of a public utility. “The activities of measuring the commodity and providing billing
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functions do not make submeterers ‘public utilities’ for the purpose of regulation by the
Commission.” Order No. 2003-214, p. 10, 3.

The Commission has previously evaluated the arguments over whether
submetering activities of a landlord should be regulated by the Commission and whether it
meets the definition of a public utility. The Commission has considered the same
arguments set forth by the Complainants in Docket No. 2001-485-WS, Order No. 2003-
214; Docket No. 2008-192-WS, Order No. 2008-725; and Docket No. 2007-228-G, Order
No. 2008-853. Submeters are not a public utility as defined by Section 58-5-10 of the
South Carolina of Laws for regulation by the Commission. The use of an allocation
formula as alleged by the Complainants is also allowed in submetering to recover the actual
cost of water and sewer service on a not-for-profit basis.

VII. CONCLUSIONS OF LAW

Consistent with Findings of Fact No. 6, the Commission has long-standing criteria
which is employed in the consideration of whether the facts of a submetering arrangement
for water, wastewater, and natural gas service constitute the operation of a public utility as
defined in S.C. Code Ann. section 58-5-10(4). Merely providing metering services and a
billing function is not sufficient activity to be considered a “public utility” as defined in
S.C. Code Ann. section 58-5-10(4). Such an arrangement does not subject the submeterer
to the jurisdiction of the Commission.

Based upon consideration and review of the information and filings in the record,
the Commission concludes that the Defendants are not operating a public utility as defined

in SC Code Ann. section 58-5-10(4), which would be subject to the jurisdictional





DOCKET NO. 2022-84-WS — ORDER NO. 2023-736
OCTOBER 2, 2023
PAGE 20

authority of the Commission. Therefore, the Complaint must be dismissed for lack of
subject matter jurisdiction and removed to a court of competent jurisdiction.

VIII. ORDERING CLAUSES

[ The Complaint of Sarah Zito; Alvaro Sarmiento, Jr.; Mark Shinn; and
Daniel Bermudez, Complainants/Petitioners v. Strata Audubon, LLC, and Strata Veridian,

LLC, Defendants/Respondents is dismissed.

2% This Order shall remain in full force and effect until further order of the
Commission.

BY ORDER OF THE COMMISSION:

Hlms [/

Florence P. Belser, Chair
Public Service Commission of
South Carolina






BEFORE
THE PUBLIC SERVICE COMMISSION OF
SOUTH CAROLINA

DOCKET NO. 2022-84-WS - ORDER NO. 2024-78

JANUARY 18, 2024
IN RE: Sarah Zito; Alvaro Sarmiento, Jr.; Mark ) ORDER DENYING
Shinn; and Daniel Bermudez, ) MOTION FOR
Complainants/Petitioners v. Strata Audubon, ) RECONSIDERATION
LLC, and Strata Veridian, LLC, )
Defendants/Respondents )

L INTRODUCTION

This matter comes before the Public Service Commission of South Carolina
(Commission) on the timely Motion of Sarah Zito; Alvaro Sarmiento, Jr.; Mark Shinn; and
Daniel Bermudez, Complainants/Petitioners (collectively, Complainants) for
Reconsideration of Order No. 2023-736. This Motion arises out of the dismissal of the
Complaint brought by the Complainants against Strata Audubon, LLC and Strata Veridian,
LLC (jointly, Respondents) wherein the Commission determined that the Respondents are
not operating a public utility and are therefore not subject to the Comnﬁssion’s jurisdiction.
Petitioners’ Motion for Reconsideration of Order No. 2023-736, filed October 12, 2023
(Motion).

The Complainants assert the following grounds for reconsideration:

(1) Order No. 2023-736 is contrary to the plain, unambiguous language of Section

58-5-10(4) of the South Carolina Code. Motion, pp. 1-9, T 1.

(2) Order No. 2023-736 is contrary to Commission precedent. Motion, pp. 9-11, § 2.
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(3) Order No. 2023-736 erroneously relies on a finding that Defendants do not bill
their tenants directly. Motion, pp. 12, { 3.A.

(4) The Commission erroneously finds that Defendants’ water and sewer billing “is
designed to recover the actual cost of water and sewer service through an
allocation method provided on a not-for-profit basis” and is “pass-through
billing.” Motion, pp. 12-15,  3.B.

(5) The Commission erroneously finds that Defendants “did not possess or take
possession of the water.” Motion, pp. 15-16, ] 3.C.

In addition to the above-listed alleged errors of the Commission, the Complainants also
request additional discovery, without any further explanation.

For the reasons herein, the Commission denies the Motion to Reconsider and denies

the request for additional discovery by the Complainants.
II. APPLICABLE LAW
Pursuant to S.C. Code Ann. § 58-5-330, a party may apply within twenty (20) days
of service of the Order to the Commission for a rehearing in respect to any matter
determined in the proceeding. The Commission received a timely filed Motion for
Reconsideration pursuant to S.C. Code Ann. Regs. 103-825 and S.C. Code Ann. Regs. 103-
854. Under S.C. Code Ann. Reg. 103-825(4):

A Petition for Rehearing or Reconsideration shall set forth clearly and

concisely:

(a) The factual and legal issues forming the basis for the petition;
(b) The alleged error or errors in the Commission order;

(c) The statutory provision or other authority upon which the
petition is based.
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S.C. Code Ann. Reg. 103-825(4) (2012). "The purpose of a petition for rehearing [or
reconsideration] is not to have presented points which lawyers for the losing parties have
overlooked or misapprehended, and the purpose of a petition for rehearing [or
reconsideration] is not just to have the case tried ... a second time." Arnold v. Carolina
Power & Light Co., 168 S.C. 163, 167 S.E. 234, 238 (1933); see also, Kennedy v. S.C.
Retirement Sys., 349 S.C. 531, 532, 564 S.E.2d 322, 322 (2001). Further, "[t]he purpose of
a Petition for Rehearing is not intended as a procedure for rearguing ... [a] case merely
because the non-prevailing parties disagree with the original decision." In re BellSouth
BSE, Inc., Docket No. 97-361-C, Order No. 98-66 at 1-2. Rather, petitions for rehearing or
reconsideration are to allow the Commission to identify and correct specific errors and
omissions in its orders. Nor can a party raise issues in a motion to reconsider that could
have been presented prior to the decision on the merits or that are raised for the first time
in a petition for rehearing. See Kiawah Prop. Owners Group v. Pub. Serv. Comm'n, 359
S.C. 105, 113, 597 S.E.2d 145, 149 (2004); Hickman v. Hickman, 301 S.C. 455, 456, 392
S.E. 2d 481, 482 (Ct. App. 1990); Patterson v. Reid, 318 S.C. 183, 185, 456 S.E.2d 436,
437 (Ct. App. 1995); McGee v. Bruce Hosp. Sys., 321 S.C. 340, 468 S.E.2d 633 (1996).

[T1he party challenging a PSC order must establish that (1)

the PSC decision is not supported by substantial evidence

and (2) the decision is clearly erroneous in light of the

substantial evidence in the record. Patton, 280 S.C. at 291,

312 S.E.2d at 259; Greyhound Lines, Inc. v. South Carolina

Pub. Serv. Comm'n, 274 S.C. 161, 262 S.E.2d 18 (1980).
Kiawah Prop. Owners Grp. v. Pub. Serv. Comm'n of S.C., 359 S.C. 105, 109, 597 S.E.2d
145, 147 (2004). A Petition for Rehearing or Reconsideration shall set forth clearly and

concisely the factual and legal issues forming the basis for the petition, the alleged error or
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errors in the Commission Order, and the statutory provision or other authority upon which
the petition is based.
III. DISCUSSION AND FINDINGS OF FACT
Based on record, the Commission makes the following findings:
1. Order No. 2023-736 is consistent with the plain language of S.C. Code Ann.
section 58-5-10(4).
2. The Commission did not err in its decision and findings of fact in Order No.
2023-736 by considering the following factors:
a. The consideration of directly billing tenants;
b. Determination that the tenants were billed using an allocation
method on a not-for-profit basis; and
c. Determination that the Defendants did not possess or take
possession of the water.
3. Order No. 2023-736 is consistent with Commission precedent.
4. The Complainants fail to demonstrate that the Commission’s decision and
Order is unsupported by the evidence or embodies arbitrary or capricious action as a matter

of law.

IV.  EVIDENCE AND DISCUSSION FOR FINDINGS OF FACT

The Complainants assert that the Commission erred by ruling “contrary to the plain,
unambiguous language of Section 58-5-10(4) of the South Carolina Code.” Motion, pp 1-
9, { 1. For the reason stated below, the Commission concludes the Complainants have

failed to show that the Commission erred in its determination.
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A. Findings of Facts 1-2(a-c):
1. Consistency With Plain Language of S.C. Code section 58-5-10(4)

The Complainants contend that the Commission erred in Order No. 2023-736 by
ignoring the plain language of the statute by adding an exception to the statutory definition
of a public utility. The Complainants assert the Commission evaluated the characteristics
that indicate whether an entity is engaged as a “public utility,” rather than finding the
Defendants were a “public utility” under the definition in provided in S.C. Code Ann.
section 58-5-10(4). “The construction of a statute by the agency charged with its
administration should be accorded great deference and will not be overruled without a
compelling reason.” Hall v. United Rentals, Inc., 371 S.C. 69, 81, 636 S.E.2d 876, 883 (Ct.
App. 2006) quoting Risinger v. Knight Textiles, 353 S.C. 69, 72, 577 S.E.2d 222, 224
(Ct.App.2002) (quoting Vulcan Materials Co. v. Greenville County Bd. of Zoning Appeals,
342 S.C. 480, 496, 536 S.E.2d 892, 900 (Ct.App.2000)).

The Commission made its decision by applying the literal meaning of the terms of
the statute. The Commission evaluated the qualities of entities that constitute “furnishing”
and “supplying” water and sewer, which is consistent with the plain language of the statute.
Section 58-5-10(4) reads, in part:

The term "public utility” includes every corporation and
person delivering natural gas distributed or transported by
pipe, and every corporation and person furnishing or
supplying in any manner heat (other than by means of
electricity), water, sewerage collection, sewerage disposal,
and street railway service, or any of them, to the public, or
any portion thereof, for compensation. . . .

S.C. Code Ann. section 58-5-10(4) (2015). The plain language of the statute, clearly

dictates that a “public utility” must “furnish” or “supply” a public service in order to be
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considered a “public utility.” It is the obligation and duty of the Commission to judicially
and consistently apply state and federal statutes and regulations in the matters before it.
The most consistent way to apply legal standards is by establishing and evaluating
characteristics for consideration of satisfaction of the standard.

The Complainants disagree with the Commission’s conclusion that an entity
engaged in submetering is not a utility. The Complainants assert that there is no basis in
the law, or in the record, for the Commission to read an exception into Section 58-5-10(4).
The Complainants further allege that such an exception is not present in, and not supported
by, the statutory text. The Commission does not read an exception into the statutory
definition of a “public utility,” but rather applies a consistent and objective evaluation to
determine if an entity is a “public utility.” In considering whether an entity is a “public
utility,” the Commission found and concluded that, in the context of water, sewer, or both,
the Defendants:

(1) do not have water or sewer submetering infrastructure in either apartment

building at issue;

(2) contracted with a third-party to perform billing services and neither directly

billed tenants nor contracted directly with a utility provider for service to tenants;

(3) recovered the actual costs of water and sewer services to its tenants through an

allocation formula method on a not-for-profit basis;

(4) do not have any monopoly rights over a service area;

(5) do not own any large, capital-intensive utility infrastructure;
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(6) do not seek or obtain an authorized' rate of return on the pass-through billing;

(7) never take possession of the water; and

(8) lack the ability to disconnect the water or sewer service to an individual tenant

for non-payment.

Order No. 2023-736, pp. 9-10; Motion, pp. 2-3.

The Commission, in evaluating the above-listed characteristics of Defendants, is
applying the standard dictated by S.C. Code Ann. section 58-5-10(4) clearly and
consistently. The Complainants’ Motion alleges that the Commission committed error in
Order No. 2023-736 for the use of standardized criteria to determine whether an entity is a
“public utility.” The Commission notes that the Complainants attempt to demonstrate error
in Order No. 2023-736 for the use of standardized criteria to determine if an entity is a
“public utility.” However, the Complainants cite authority using standardized criteria to
discredit the use of standardized criteria by the Commission:

Hempling, Regulating Public Utility Performance 14-15
(“[A public utility’s franchise relationship] has seven
distinct dimensions: . . . 7. Just and reasonable rates: The
utility’s right to charge rates set by the regulator, designed to
provide a reasonable opportunity to earn a fair return on
equity investment.”); Phillips, The Regulation of Public
Utilities 110 (“[PJublic utilities have four rights that are
largely the result of their special status. First, public utilities
have the right to collect a reasonable price for their
services. Regulatory authorities may not force such a
business to operate at a loss.”).

Motion, p. S (emphasis added). Moreover, not only have the Complainants illustrated that

there are standard criteria which ought to be considered characteristic of a “public utility,”

1 Order No. 2023-736 referenced the language asserted by the Defendants (a “guaranteed rate of return)
Affidavit of Andrew Gordon, p. 2, §7. The Commission notes that a regulated utility would seek an authorized
rate of return, rather than a guaranteed rate of return.
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but Complainants also quote a standard specifically absent from the present case. The
authority presented by the Complainants is distinguishable from the present case.
Defendants have not sought “to collect a reasonable price for their services” but rather seek
only to remain revenue neutral for service being provided by another entity. This is
accomplished by recouping from the tenants only the cost of service charged to the
Defendants by the service provider.

The Complainants rely on Anchor Point, Inc. v. Shoals Sewer Co., 308 S.C. 422,
418 S.E 2d 546 (1992), which is distinguishable from the matter at hand. In Anchor Point,
Inc., the homeowners’ association owned and operated the sewer plant system. In that case,
the Court considered whether, under S.C. Code Ann. section 58-5-10(4), a nonprofit
organization created to provide sewerage to condominiums was a public utility subject to
Commission regulation. Id., 308 S.C. at 42425, 418 S.E.2d at 547-48. The South Carolina
Supreme Court held that, “an entity was a public utility despite providing sewerage on a
not-for-profit basis.” Id., 308 S.C. 422, 426, 418 S.E.2d 546, 548 (1992). In the instant
case, the Respondents do not own or operate the water or sewer system.

Anchor Point, Inc. is a factually different scenario. There, it was not a mere
submetering arrangement; rather, the entity in question owned and operated the sewer
plant system. Id., 308 S.C. at 424, 428. As the Commission found here, pointedly
differentiating this case from Anchor Point, “Defendants [] do not own any large, capital-
intensive utility infrastructure.” Order No. 2023-736.

2. Reliance on Findings
The Complainants argue that the Commission erred in making irrelevant and

unsupported findings. Motion, p. 11, section III. For the reasons stated in the previous
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section of this Order, and as discussed below, the criteria established by the Commission
are relevant to the determination of whether an entity is engaged as a “public utility” under
the definition in S.C. Code Ann. section 58-5-10(4).
a. Consideration of Direct Billing to Tenants

In making a determination as to whether the Respondents are engaged as a “public
utility” under South Carolina law, the Commission not only looked at the billing
arrangement between the Complainants and Respondent, but also considered factors such
as: whether the Respondents have sewer submetering infrastructure; whether Respondents
recover actual costs on an allocation, not-for-profit basis; whether Respondents have
monopoly rights over any service area, have capital intensive utility infrastructure, or seek
a rate of return on the pass-through billing of water and sewer services; and whether
Respondents ever take possession of the water or have the ability to disconnect water or
sewer service to a resident for nonpayment. In issuing Order No. 2023-736, the
Commission evaluated the parties’ filings and the evidence of record and determined that
Respondents are not engaged as a “public utility” under section 58-5-10(4).

The Complainants argue that the consideration of the billing arrangement between
a submeterer and its tenants is not relevant to the determination of whether the submeterer
is a “public utility.” The Commission, as described in Order No. 2023-736 and herein,
considers a number of criteria when determining whether an entity is a “public utility.” The
Commission may place differing significance upon a single criterion based upon the record.
As part of its determination, the Commission may find certain criteria to be more
informative in the determination of whether an entity is a “public utility.” An entity that

has not invested in the staff or infrastructure to bill tenants for water is less likely to be
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engaged as a “public utility.” Alternatively, an entity that has significant staffing and
infrastructure to facilitate in the collection, tabulation, and issuance of bills is more likely
to be engaged as a “public utility.” Examining whether an entity conducts its own billing
or contracts with third parties is relevant to whether the subject entity is engaged in a
function of providing public utility service. While perhaps not dispositive when considered
in isolation, it is not irrelevant as a matter of fact or law. The totality of the evidence, as
applied to S.C. Code Ann. Section 58-5-10(4), demonstrates that Defendants are not a
“public utility” under the laws of the State.

b. Determination That Tenants Were Billed on an Allocation,
Not-for-Profit Basis

The Complainants alleged that, “[T]here is no evidence in the record that the water
and sewerage were provided at cost and on a not-for-profit basis gther than the conclusory
assertion of Andrew Gordon in his affidavit.” Motion p. 12, (Emphasis added). The
Complainants cite to the same undisputed evidence of record that the Commission accepted
and relied upon in its finding. While the Complainants’ request for additional discovery
will be addressed in a later section of this Order, it is worth noting that Complainants
request additional discovery to determine whether the Respondents’ water and sewer
billing operated on a pass-through basis. This argument fails as a matter of fact.

Additionally, Complainants raise an argument in their Motion that billing water
usage for the common area and for the mutual benefit of tenants is evidence that Defendants
are operating as a public utility. As discussed in Order No. 2023-736, the allocation of
water used for the common grounds of the tenants’ dwelling for mutual benefit of the

tenants does not invalidate a pass-through arrangement, whether allocated to the tenants
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via a water and wastewater assessment, through incorporation into the rental rate directly,
or any other lawful mechanism. Order No. 2023-736, p. 16.

c. Determination that Defendants Did Not Possess or Take
Possession of the Water

The Complainants assert that the Commission did not make a clear finding, based
on fact, which proves that the Defendants did not have possession of the water. See Motion
p. 15. The Complainants state, “[eJmploying the Commission’s reasoning on possession,
one is left struggling to conceive of how any entity could be a water or sewerage utility.”
Petition, pp. 15-16.

In Order No. 2023-736, the Commission found:

While the water did move through pipes owned by

Respondent into the rented dwellings of the tenants, it cannot

be said that Defendants assert exclusive domain over the

water or sewer supplies. Defendants undisputedly did not

have the ability to control the flow of water or sewer service

in a tenant-specific capacity and therefore could not exercise

control of the commaodities.
Order No. 2023-736 p. 17. Simply put, as the Respondents do not have a method to control
the flow of water to the specific recipient — whether for failure to pay for a service or other
reasons — the Respondent does not have control or possession of the commodity. The
language originally employed by the Commission is argued by the Complainants as an
“inconceivable” result. The Commission holds that if the entity does not have a method to

control the flow of water to the specific recipient — whether for failure to pay for a service

or other reasons ~ then the entity does not have control or possession of the commodity.
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B. Finding of Fact 3:

The Complainants have alleged that the Cominission did not follow prior
Commission precedent, citing to a single and specific Order: Order No. 1999-307, which
found that a submeterer is a regulated utility. However, Order No. 1999-307 was vacated
by the Commission in Order No. 2003-214. “Since submeterers of water and wastewater
do not meet the definition of a "public utility” under our statutes, this Commission does
hereby deny and dismiss the Rules to Show Cause issued by us. Further, and following this
conclusion, we hereby vacate Order No. 1999-307. . .” Order No. 2003-214. Thereafter,
the Commission has consistently interpreted the term “public utility” not to include
submeterers. See, In re Rule to Show Cause on Submeterers, Docket No. 2001-485-WS,
Order No. 2003-214 (2003); In re Seahorse, Docket No. 2008-192-WS, Order No. 2008-
725; In re Quail Pointe Apartments, Docket No. 2007-228-G, Order No. 2008-853.
Activities which measure the commodity and provide billing functions do not make a
submeterer a public utility.

Moreover, Complainants fail to acknowledge the prior Commission decisions
enumerated by Order No. 2023-736. “The Commission has considered the same arguments
set forth by the Complainants in Docket No. 2001-485-WS, Order No. 2003-214; Docket
No. 2008-192-WS, Order No. 2008-725; and Docket No. 2007-228-G, Order No. 2008-
853.” Order No. 2023-736. The Commission correctly found that the Respondents are not
operating a public utility which is supported by the record. The Complainants did not meet
their burden to show the Commission’s decision in Order No. 2023-736 is not supported
by substantial evidence or that the decision is clearly erroneous in light of the substantial

evidence in the record.
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C. Finding of Fact 4:

The Complainants do not show that the Commission erred in its decision by failing
to base it on the evidence of record, or that there was a lack of evidence to support the
Commission’s decision. The findings of the Commission

will only be set aside if unsupported by substantial evidence.

Lark v. Bi-Lo, Inc., 276 S.C. 130, 276 S.E.2d 304 (1981).

Substantial evidence is not a mere scintilla of evidence but

is evidence which, considering the record as a whole, would

allow reasonable minds to reach the conclusion the agency

reached.
Anchor Point, Inc. v. Shoals Sewer Co., 308 S.C. 422, 425, 418 S.E.2d 546, 54748 (1992)
(emphasis added).

The allegations in the Complaint, and the evidence of record, clearly support the
ruling by the Commission finding the Defendants are not a public utility. The Complainants
rely upon the “Utility and Services Addendum” and Lease entered into with the
Defendants. The Utility and Service Agreement clearly states that water and sewer “bills
will be billed by the service provider to us and then allocated to you based on the following
formula” using a third-party billing company called Conservice. Exhibit A to Complaint,
filed February 22, 2022, {{ 1.a. and 1.b. There are no allegations by Complainants that the
Defendants owned or operated the service provider or any of the infrastructure. Consistent
with the Commission’s prior decisions the Defendants, through a third-party billing
company, “merely measure the amount of flow of water or wastewater and provide billing
functions.” Order No. 2003-214. ("[S]Jubmeterers of water and wastewater services do not

meet the statutory definition of a ‘public utility,’ and should not therefore be regulated by

this Commission as jurisdictional utilities, in that such submeterers do not actually 'furnish
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or supply' the commodity, but merely measure the amount of flow of water or wastewater
and provide billing functions.” Order No. 2003-214, p. 10; "These activities of measuring
the commodity and providing billing functions do not make submeterers 'public utilities'
for purposes of regulation by this Commission.” Order No. 2003-214, p. 10. For these
reasons, the Complainants’ Motion is denied.

D. Request for Additional Discovery:

In a single, unexplained line in its Motion for Reconsideration, the Complainants
request additional discovery. Without any basis stated by the Complainants for a reasoning
for how additional discovery would bear upon the disposition of the case by the
Commission, the Commission denies the request for additional discovery.

The Complainants fail to identify any material facts that have not yet been
discovered that could somehow support their claims. It is duty of the Complainants as the
party requesting additional discovery to demonstrate the likelihood that further discovery
will uncover additional relevant evidence. Dawkins v. Fields, 354 S.C. 58, 69, 580 S.E.2d
433, 439 (2003). There is no demonstration by the Complainants that a likelihood exists
showing further discovery will uncover additional relevant evidence and that the party is
not merely engaged in a ‘fishing expedition.” Baughman v. AT&T Co., 306 S.C. 101, 112,
410 S.E.2d 537, 544 (1991). The record (i.e., the Complainants’ pleadings) show that the
parties conducted discovery and used this discovery to support their position. The
Complainants do not identify any material facts in their Motion that have not yet been
discovered that could somehow resuscitate their claims.

Additionally, a party cannot introduce new arguments not raised in the underlying

case. “It is settled that ‘[a]n issue may not be raised for the first time in a motion to
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reconsider.”” Repko v. Cnty. of Georgetown, 424 S.C. 494, 502, 818 S.E.2d 743, 748 (2018)
citing Johnson v. Sonoco Prods. Co., 381 S.C. 172, 177, 672 S.E.2d 567, 570 (2009). The
Complainants had ample opportunity to conduct discovery and did not file a motion to
compel. For these reasons, the request is denied.

V. CONCLUSIONS OF LAW

Based upon the discussion set forth herein, and the record of the instant proceeding,
the Commission makes the following Conclusions of Law:

1. The Commission did not err in the findings of fact nor conclusions of law
made in Order No. 2023-736.

2. For the reasons set forth in Order No. 2023-736, the Complaint is properly
dismissed and the Motion to Reconsider is denied.

3. No additional discovery has been justified by any party nor is necessary in
this proceeding.

VI. ORDERING PROVISIONS

IT IS THEREFORE ORDERED:

1. The Motion for Reconsideration filed by the Complainants is denied.

2. The request for additional discovery made by the Complainants is denied.
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3. This Order shall remain in force and effect until further action of the

Commission.

BY ORDER OF THE COMMISSION:

m&a&\s w\

Delton W. Powers, Jr., Vice Ch
Public Service Commission of
South Carolina






