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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Dear Madam or Sir,
 
Attached to this email for filing is Appellant’s reply brief, motion for file out of time and proof of
service of the same. Kindly file these documents before returning them to myself and co-counsel,
copied on this correspondence.
Of course, if you have any questions or concerns, please feel free to contact me.
Thank you.
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THE STATE OF SOUTH CAROLINA 


In the Court of Appeals 


__________ 


 


APPEAL FROM CHARLESTONCOUNTY 


Court of Common Pleas 


 


George M. McFaddin, Jr., Circuit Judge 


__________ 


 


Appellate Case No. 2023-001116 


__________ 


 


Mare Baracco,...…………………………………………..……...………...Appellant, 


 


v. 


 


Charleston Area Convention and Visitors Bureau,……...........................Respondents. 


__________ 


 


PROOF OF SERVICE MOTION FOR AN EXTENSION TO  


FILE AND SERVE APPELLANT’S REPLY BRIEF OUT OF TIME 


__________ 


 


I certify that I served the appellant’s foregoing motion for an extension of time 


and appellant’s reply brief in this case by providing a copy of it by email to opposing 


counsel at the email address(es) shown below and on the date shown below: 


Rob Tyson, Jr., Esquire 


rtyson@robinsongray.com 


 


 


Respectfully submitted, 


 


      /s/ Taylor Smith  


      Taylor M. Smith IV 


      S.C. Bar No. 101584 


Meriwether Law  


923 Calhoun Street 


Columbia, South Carolina 29201 


(803) 779-2211 


taylor@meriwetherfirm.com 


Attorney for Appellant 


February 15, 2024  
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Appellant hereby moves pursuant to Rule 263(b), SCACR, for an order 


allowing the filing out of time and for a 30-day extension of the time in which to serve 


and file the Appellant’s reply brief.  The grounds for this motion are that there is good 


cause to grant the requested extension, as the following shows: 


1. Appellant’s counsel’s firm, Harrison, Radeker & Smith, P.A., on 


January 1, 2024, amicably and with little notice, split into two law 


firms.  Appellant’s counsel has since been in the process of opening 


his law firm, Meriwether Law, LLC.   


2. On January 12, 2024, Appellant’s counsel consulted with 


Respondent’s counsel via e-mail asking for consent to a 30-day 


extension.  Respondent’s counsel responded to the e-mail that same 


day consenting to the extension.  


3. On January 16, 2024, Appellant’s counsel filed the motion for an 


extension of time but thereafter failed to pay the appropriate filing 


fee.  


4. By letter on February 5, 2024, the Court notified Appellant counsel 


of his failure and required the filing of Appellant’s reply brief along 


with a motion within ten days’ time.    


5. Appellant’s reply brief is presently due Tuesday, February 15, 2024.  


If the request is granted, Appellant’s reply brief will be due on 


February 15, 2024. 


6. This is the third extension Appellant has requested in this appeal. 


7. The undersigned has served this document on opposing counsel by e-


mail to registered AIS email address on the date given below. 
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WHEREFORE Appellant prays for an order allowing leave to file out of time 


and extending the time in which to serve and file the Appellant’s reply brief by 30 days, 


to February 15, 2024. 


 


 


February 15, 2024 


 


 


Respectfully submitted, 


 


 


      /s/ Taylor Smith                


      Taylor M. Smith IV 


      S.C. Bar No. 101584 


Meriwether Law, LLC 


923 Calhoun Street 


Columbia, South Carolina 29201 


(803) 779-2211 


Attorney for Appellant 


 


 








 


 


LEGAL ARGUMENT 


I. Respondent incorrectly identifies that FOIA and the A-Tax statutory 


framework deal with an identical issue   


 


Respondent cites to Capco of Summerville, Inc. v. J.H. Gayle Const. Co., for 


the principle of statutory interpretation that “[w]here there is one statute addressing an 


issue in general terms and another statute dealing with the identical issue in a more 


specific and definite manner, the more specific statute will be considered an exception 


to, or a qualifier of, the general statute and given such effect.” Capco of Summerville, 


Inc. v. J.H. Gayle Const. Co., 368 S.C. 137, 142, 628 S.E.2d 38, 41 (2006) (quoting 


Wilder v. S.C. Hwy. Dep’t, 228 S.C. 448, 454, 90 S.E.2d 635, 638 (1955)). The problem 


with Capco’s application to this controversy is that FOIA and the A-Tax statutory 


framework do not “deal with identical issues.”  


The General Assembly found "it is vital in a democratic society that public 


business be performed in an open and public manner so that citizens shall be advised 


of the performance of public officials and of the decisions that are reached in public 


activity and in the formulation of public policy." S.C. Code § 30-4-15. Therefore, the 


General Assembly enacted the FOIA "to make it possible for citizens ... to learn and 


report fully the activities of their public officials at a minimum cost or delay to the 


persons seeking access to public documents or meetings." Id. ; see also Brock v. Town 


of Mount Pleasant, 415 S.C. 625, 628, 785 S.E.2d 198, 200 (2016) ("The essential 


purpose of FOIA is to protect the public from secret government activity."). 


There is neither a codified purpose nor a judicially recognized thrust of what 


Title 6, Chapter 1 provides other than the ability of local governments to assess taxes, 


the collection of those taxes, the disbursement and then some oversight by additional 







 


 


executive functions. As Justice Few provided in his dissent of DomainsNewMedia.com 


LLC, “The FOIA requires that a public body disclose its records; the accommodations 


tax statute does not even address that issue.” Id. at 521. FOIA is a general statute but 


DomainsNewMedia.com LLC does not control this Court’s interpretation of this issue 


for these reasons and those stated in Appellant’s brief.  


 


II. Respondent’s argument that, even if the Court determines that it is a 


public body, it did fully comply with Appellant’s FOIA request is not 


preserved 


 


To be preserved for appellate review, an argument must have been both raised 


to and ruled upon by the trial court.  E.g., Wilder Corp. v. Wilke, 330 S.C. 71, 497 


S.E.2d 731 (1998).  “Where a matter is not ruled on by the circuit court, the issue is not 


preserved for appellate review unless the complaining party moves to amend the 


judgment pursuant to Rule 59(e).”  Vespazziani v. McAlister, 307 S.C. 411, 413, 415 


S.E.2d 427, 428 (Ct. App. 1992).  If the appealing party made the argument to the trial 


court in the first instance and did not receive a ruling on it, if he presents the argument 


again in a Rule 59 motion, it is then preserved for review, even if the trial court does 


not rule on it in response to that motion.  Id. 


The trial court’s order did not address an argument that the Respondent makes 


in its brief, that, even if the Court determines that it is a public body, it did fully comply 


with Appellant’s FOIA request, is not preserved that argument is not preserved for 


review by this Court.   


 


  







 


 


III. Respondent concedes that a contract between it and County may exist 


that could contractually require it comply with FOIA but wrongly 


indicates the lower court properly denied Appellant’s motion to compel 


 


Appellant counsel stated during the motion to compel hearing that Appellant 


had asked in her interrogatories numerous questions about what type of funding 


Respondent possessed, how it came to its agreement with Charleston County to serve 


as destination marketing organization or even for an explanation of the “numerical 


figures contained in the document ‘Charleston Area Convention and Visitor’s Bureau 


Exhibit A’ filed in this matter on January 14, 2022” to which Respondent objected on 


the grounds that such a request is overly broad, unduly burdensome and was not 


reasonably designed to lead to the discovery of admissible evidence. See Motion 


Hearing transcript ___.  A response to how those numerical figures were comprised, 


that it supplied to Charleston County, would certainly aid this Court in determining 


what type of funds Respondent actually receives – a central inquiry in whether 


Respondent is a public body for FOIA purposes. But the Court determined both that 


Appellant’s motion to compel this agreement was denied but also that there was no 


issue of material fact regarding Respondent’s funding such that summary judgment was 


appropriate.   


 


 


CONCLUSION 


This court should reverse the lower court’s orders granting summary judgment 


and denying Appellant’s motion to compel discovery.   


 







 


 


 


 


Respectfully submitted, 


 


   s/ Taylor Smith_________ 


      Taylor M. Smith IV 


      S.C. Bar No. 101584 


Meriwether Law 


923 Calhoun Street 


Columbia, South Carolina 29201 


(803) 779-2211 


Attorney for Appellant 


      taylor@meriwetherfirm.com 


 


February 15, 2024 






