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IN THE COURT OF APPEALS SC Court of Appeals

STATE OF SOUTH CAROLINA

Appeal from Beaufort and Hampton Counties
Honorable Clifton Newman, Circuit Court Judge
Appellate Case No. 2023-001493

THE STATE,

Respondent,
VS.

CORY HOWERTON FLEMING,

Appellant.

REPLY TO RETURN TO
MOTION TO DISMISS APPEAL
WITHOUT PREJUDICE AS PREMATURE
OR
TO HOLD APPEAL IN ABEYANCE
PENDING FINAL RULING BY CIRCUIT COURT

Respondent, through its undersigned counsel, would respectfully show unto the Court as

follows:
I

On February 9, 2024, the State served and filed its motion asking this Court to either
dismiss Fleming’s appeal without prejudice or to hold his appeal in abeyance pending a final
ruling by the circuit court on the matter of restitution. That request was based on the fact Judge
Newman elected to defer restitution to a later date at the conclusion of Fleming’s sentencing
hearing but, before the restitution issue could be addressed or finally ruled upon, Fleming

prematurely initiated his appeal of his not-yet-fully-imposed sentence.



1.

On February 13, 2024, Fleming filed a return to the State’s motion. In it, Fleming
concedes—as he must—Judge Newman expressly indicated he was deferring his ruling on the
matter of restitution at the conclusion of the sentencing hearing. Furthermore, Fleming appears
to readily acknowledge he filed his notice of appeal before the issue of restitution was finally
resolved. Despite that, Fleming contends this Court should nevertheless deny the State’s motion
to dismiss his premature appeal because the State purportedly somehow forever waived the issue
of restitution by either not objecting to or not appealing from Judge Newman’s decision to defer
ruling on the matter. Alternatively, if the State’s motion is granted, Fleming asks this Court to
only afford Judge Newman ten days at most to resolve the restitution issue.

.

Initially, to the extent Fleming contends the issue of restitution has been waived in his
case, he is incorrect. Demonstrating that fact, nothing precludes a circuit court judge in South
Carolina from imposing a sentence in a criminal case and then electing to defer the resolution of
restitution to a later date. In fact, South Carolina’s standard sentencing sheet form specifically
includes a box for a sentencing judge to mark when the judge decides to defer ruling on
restitution, and, in Fleming’s case, Judge Newman—in addition to orally expressing his intention
to defer his restitution ruling—did indeed check that “Deferred” box on all twenty-three
sentencing sheets.! Sentencing Sheet, South Carolina Judicial Branch Court Forms,

https://www.sccourts.org/forms/pdf/SCCA217.pdf. Under such circumstances, Judge Newman

did nothing improper or inconsistent with the sentencing discretion afforded to him by deciding

to defer his restitution decision to a later date, and the State—which did not receive any adverse

1 Properly-redacted copies of the sentencing sheets have been included with the State’s reply as
Attachment “A.”



ruling by virtue of the deferral and, thus, was not an aggrieved party—had no legitimate basis to
object to or appeal from Judge Newman’s valid discretionary decision concerning when he
wished to address the matter of restitution. See Rule 201(b), SCACR (“Only a party aggrieved
by an order, judgment, sentence or decision may appeal.”). As a result, that matter remains
outstanding instead of waived, and Fleming—as argued in the State’s motion to dismiss—has not
yet obtained a full and final judgment in his case as necessary for him to be able to validly
initiate an appeal under the requirements of state law. See State v. Miller, 289 S.C. 426, 427,
346 S.E.2d 705, 706 (1986) (“In order to exercise his statutory right to appeal, a defendant must
come within the terms of the applicable statute.”).

V.

Meanwhile, to the extent Fleming alternatively maintains this Court should afford Judge
Newman no more than ten days to resolve the matter of restitution in the event the State’s motion
is granted, the State wishes to leave that matter to the discretion of this Court. However, the
State would note Judge Newman has already reached out the Clerk of Court for the State Grand
Jury of South Carolina in an effort to get a hearing on the matter of restitution scheduled in
Fleming’s case.? When the Clerk of Court contacted the parties about Judge Newman’s
scheduling request, Fleming—uvia his counsel—initially expressed amenability to getting the
matter scheduled. However, more recently, Fleming’s position pivoted, and he expressed a
belief Judge Newman no longer had jurisdiction to hear any matters related to sentencing by
virtue of the initiation of the appeal. Notably, Fleming’s change in position was what prompted

the State to file its motion to dismiss his appeal as premature.

2 An email chain of communications between Clerk of Court Margaret J. Self and the parties
concerning Judge Newman’s desire to schedule a restitution hearing has been included with the
State’s reply as Attachment “B.”



V.

Accordingly, for all those reasons coupled with the reasons identified in the State’s
motion, the State asks this Court to either: (1) dismiss Fleming’s appeal without prejudice as
premature; or (2) hold Fleming’s appeal in abeyance and remand the matter to the circuit court in
order for the deferred restitution issue to be addressed. As previously noted, this Court—by
doing so—will ensure Judge Newman is able to properly resolve the matter of restitution in
accordance with South Carolina law and will prevent any possibility of an improper piecemeal
appeal from occurring in Fleming’s case. At the same time, this Court will not by doing so be
impeding Fleming’s ability to have his appellate claims resolved; it instead will simply be
ensuring his claims are heard at the appropriate time and in a manner consistent with the
requirements of South Carolina law. See State v. Isaac, 405 S.C. 177, 183, 747 S.E.2d 677, 680
(2013) (explaining a criminal defendant generally may not appeal until a sentence is fully and
finally imposed based on the requirements of Section 14-3-330 of the South Carolina Code of

Laws); cf. State v. Bonner, 771 P.2d 272, 273 (Or. 1989) (concluding an appeal initiated by a

criminal defendant was premature because the trial court had expressed an intention to set
restitution at a future date but the defendant initiated the appeal before restitution could be
imposed).

WHEREFORE, Respondent prays the Court will dismiss Appellant’s appeal without
prejudice as premature; will—in the alternative—hold Appellant’s appeal in abeyance and
remand the matter to the circuit court in order for the issue of restitution to be addressed; will
hold the appeal in abeyance pending a ruling on the State’s motion; and will grant such other and

further relief as the Court may deem just and proper.



February 20, 2024

Respectfully submitted,

ALAN WILSON
Attorney General

DONALD J. ZELENKA
Deputy Attorney General

S. CREIGHTON WATERS
Senior Assistant Deputy Attorney General

MARK R. FARTHING
Senior Assistant Deputy Attorney General

By:

Mark R. Farthing
S.C. Bar 76901
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ATTACHMENT “B”



From: Deborah Barbier

To: Peaay Self

Cc: Creighton Waters; Carly Jewell
Subject: Re: State v. Cory Fleming

Date: Thursday, February 1, 2024 8:46:54 AM

Good morning Peggy - We are looking into this matter because Mr. Fleming's case is on
appeal with the Court of Appeals and we do not believe that the Court has jurisdiction to hear
any matters related to his sentence at this time. We are currently doing some research on the
issue. Thank you -

Best regards,

Deborah B. Barbier
Deborah B. Barbier, LLC
1811 Pickens Street
Columbia, SC 29201
803-730-6290
dbb@deborahbarbier.com
www.deborahbarbier.com

From: Peggy Self <pself@scag.gov>

Sent: Tuesday, January 30, 2024 10:30 AM

To: Deborah Barbier <dbb@deborahbarbier.com>

Cc: Creighton Waters <CWaters@scag.gov>; Carly Jewell <CarlyJewell@scag.gov>
Subject: RE: State v. Cory Fleming

Debbie,
Would you be available on April 1, 20247
Best,

Peggy

Margaret J. “Peggy” Self

Clerk of Court

State Grand Jury of South Carolina
P.O. Box 11508

Columbia SC 29211

Z 803.734.0492 | =: 803.734.0513
AR mailto:pself@scag.gov

From: Deborah Barbier <dbb@deborahbarbier.com>

Sent: Saturday, January 20, 2024 10:23 AM

To: Peggy Self <pself@scag.gov>

Cc: Creighton Waters <CWaters@scag.gov>; Carly Jewell <CarlyJewell@scag.gov>
Subject: Re: State v. Cory Fleming



You don't often get email from dbb@deborahbarbier.com. Learn why this is important

Hi Peggy - | am sorry, but I am not available on the 12th.
Have a great weekend -

Debbie

Deborah B. Barbier
Deborah B. Barbier, LLC
1811 Pickens Street
Columbia, SC 29201
803-730-6290

dbb@deborahbarbier.com

www.deborahbarbier.com

From: Peggy Self <pself@scag.gov>
Sent: Friday, January 19, 2024 2:43 PM
To: Deborah Barbier <dbb@deborahbarbier.com>

Cc: Creighton Waters <CWaters@scag.gov>; Carly Jewell <CarlyJewell@scag.gov>
Subject: RE: State v. Cory Fleming

All,
Judge Newman has requested the hearing be rescheduled for Monday, February 12, 2024 in

Hampton. Would everyone be available on the 12t 3t 10:00 am? Thank you.
Peggy

Margaret J. “Peggy” Self

Clerk of Court

State Grand Jury of South Carolina
P.0. Box 11508

Columbia SC 29211

75 803.734.0492 | &: 803.734.0513

A1) mailto:pself@scag.gov

From: Deborah Barbier <dbb@deborahbarbier.com>

Sent: Thursday, January 18, 2024 4:09 PM

To: Peggy Self <pself@scag.gov

Cc: Creighton Waters <CWaters@scag.gov>; Carly Jewell <CarlyJewell@scag.gov
Subject: Re: State v. Cory Fleming

You don't often get email from dbb@deborahbarbier.com. Learn why this is important
Hi Peggy. | am available February 5 or 7. Thank you for checking.

Best regards



Debbie

Sent from my iPhone

OnJan 18, 2024, at 10:33 AM, Peggy Self <pself@scag.gov> wrote:

All,

Judge Newman would like to schedule a hearing on restitution in this case for
February 5, 7, or 8 at 10:00 am at the Hampton County Courthouse. Please let
me know your availability those dates.

Best,

Peggy

Margaret J. “Peggy” Self

Clerk of Court

State Grand Jury of South Carolina
P.0. Box 11508

Columbia SC 29211

72 803.734.0492 | = 803.734.0513

AR mailto:pself@scag.gov
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