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CERTIFICATE OF COUNSEL

Counsel for petitioners certifies that the Petition for Rehearing was made
and finally ruled on by the Court of Appeals on February 2, 2024.
QUESTION PRESENTED
Did the Court of Appeals.err in holding tﬁat it did not have
jurisdiction to cbnsider'the appeal? |
| STATEMENT OF THE CASE
Petitioners worked in a prison industries work program established under

S.C. Code §24-3-430(A). Pursuant to Adkins, et al. v. SCDC 360 S.C. 413, 419,

602 S.E. 2d 51 (S.C., 2004) and §24-3-430(D), petitioners filed grievances for
back wages. After appeal to the Administrative Law Court (ALC), and then to

the Court of Appeals in Ackerman, et al. v. SCDC 415 S.C. 412, 421, 782 S.E. 24

757, 762 (S.C. App., 2016), the case was remanded first to the ALC, and then to
the Department of Correcfions (SCDC).

On October 31, 2019, SCDC forwarded its "back pay calculations” for each
petitioner, except Vondell Sanders. On October 28, 2022, petitioners filed
with SCDC their Motion For SCDC To Find Liability, Constitutional Violatioms,
And To Pay Full Damages. Petitioners contended SCDC's célculationgsviolate the
mode of procedure clause in S.C. Constitution, Article I, Sections 22, 23; and
also substantive due process undér S.C. Constitution, Article I, Section 3, and
U.S. Consfitution, Amendment 14, Section 1. See calculations in Appendix.

On July 25, 2023, petitioners filed notice of appeal to tﬁe_Court of Ap~-
peals of SCDC's back wage calculationms. .On August 15, 2023; the Clerk, Court
;f Appeals, questioned the appealability of this matter, andAasked the parties
to file memoranda addressing that issue (Clerk's letter of August 15, 2023).

In response, cbunsel filed memoranda, and undersigned counsel also filed a re-

ply (Appellants' Memorandum, SCDC's Memorandum, and Appellants' Reply).



In an order dated November 14, 2023, the Court of Appeals dismissed the ap-

peal, holding it did not have jurisdiction (Order of November 14, 2023). Pe-
titioners mailed their Petitiqn for Rehearing on November 21, 2023 (Petition
for Rehearing). The Court of Appeals denied the Petition for Rehearing by its
order dated February 2, 2024. See order in Appendix.
Petitioners seek a Wrif,bf certiorari to review the Court of Appeals' dis-
missal of appeal.
ARGUMENT

THE COURT OF APPEALS SHOULD HAVE HELD THAT IT HAD
JURISDICTION TO CONSIDER THE APPEAL.

This appeal was filed in the Court of Appeals pursuant to S.C. Code §1-23~
380, second and fourth sentences, and the foilowing provisions of the South Ca-
rolina and United States Conétitutiohs; (1) s.C. Constitution, Article I, Sec-
tion 22 mode of procedure clause, and Section 23; (2) S.C. Constitution, Arti-
cle I, Sections 22, 23, and S.C. Constitutiom, Article I, Section 3 due process
clause, and U.S. Constitution, Amendment 14, Section 1 due process clause; and
(3) s.C. Constitution, Article I, Section 3 due process clause, and U.S. Cons-
titution, Amendment 14, Section 1 due process clause.

Petitioners contend these constitutional grounds for appeal are "other
means of review'" expressly authorized in §1-23-380, second sentence. Petitiqn—
ers further contend that appellate jurisdiction is expressly given to the Court
of Appeals in §1-23~380, fourth sentence, since appeal to another éourt is not
"otherwise provided by law".

I. S.C. Code Section 1-23-380

Section 1-23-380, second and fourth sentences, state as follows:

..This section does not limit utilization of or the scope of
judicial review available under other means of review, redress,
relief, or trial de novo provided by law..Except as otherwise
provided by law, an appeal is to the court of appeals.



Unlike the first sentence in §1-23-380, the second and fourth sentences do
not require a final decision, or any decision, for judicial review. Here, the
parties apparently agree that SCDC's‘calculations are incomplete and not fimnal
decisions (Appellants' Memorandum, p. 3; SCDC's Memorandum,'pp. 2, 4, 10). As

a result, the calculations were not appealable to the ALC (Al Shabazz v. State

338 S.C. 354, 376, 527 S.E. 2d 742 (S.C., 2000) (Inmate may seek review of
SCDC's fimal decision by an ALJ in non-collateral or administrative matter);
ALC Rule 51 (Rules in this section shall apply exclusively in matters heard on

appeal from final decisions pursuant to Al Shabazz v. State)).

In support of its dismissal, the Court of Appeals cited §14-3-330, setting
forth categories of judgments from which appeal may be tékeﬁ; §14-8-200(a), de-
fining appellate jurisdiction of the Court of Appeals to include final deci-
sions of an administrative law judge with the same scope of review as the Su-
preme Court would appeal (sic) in a similar case; and §1-23-600(D), providing
an administrative law judge sﬁall preside over appeals from final decisions of
contested cases, with limited exceptions (Court of Appeals' order of November
14, 2023). In pertinent part, these statutes require a fimal decision or order
before an appeal may be taken (§14-3-330(3); §14-8-200(a); and §1-23-600(D)).
Thus, SCDC's calculations,vas non-final decisions, cannot be appealed to the
Supreme Court, Court of Appeals, or ALC under these étatutes.

By citing the ébove statutes, the Court of Appeals apparently believed no
statute allowed appeal in these circumstances. If so, petitioners contend the
court failed to adequately consider §1-23-380, second and fourth sentences, as
these provisions expressly provide for "other means of review..provided by law"
and appeal to the Court of Appeals "(E)xcept as otherwise provided by law".

Moreover, the Editor's Note following §1-23-380 states:

This act is intended to provide a uniform procedure for contes-
ted cases and appeals from administrative agencies and to the



extent that a provision of this act conflicts with an existing
statute or regulation, the provisions of this act are control-
1ling.

The Editor's Note is consistent with Bone v. U.S. Food Service 404 S.C. 67,

76, 744 S.E. 2d 552, 557 (S.C., 2013). In Bonme, the court concluded that the
meaning of "final judgment" in §1-23-390, an APA statute, 1s not defined by us-
ing the exceptions in §14-3-330, a general appealability statute. The court
held §14-3-330, which allowed interlocutory appeals in certain instances, and
its concepts did not apply since the APA statute controlled over the general
statute (404 S.C. at 84, 744 S.E. 2d at 561).

Here, §1-23-380, second and fourth sentences, are parts of an APA statute.
Thus, pursuant to Bone and the Editor's Note, petitioners submit that those
provisions control over any general appealability étatute requiring a final de-
cision or order for apﬁeal.

In addition, pursuant to §1-23-380(4), "(T)he review must be conducted by
the court..". Because an appeal is not "otherwise provided by law" pursuant to
§1-23-380, fourth sentence (See II below), petitioners submit that the Court of
Appeals has no discretion to deny review.

Finally, petitioners contend this petition presents novel questions of law
concerning the interaction Between §1-23-380, second and fourth sentences; and
S.C. Constitution, Article I, Sections 22, 23, and Section 3 due process, and
U.S. Constitution, Amendment 14, Section 1 due process. In addition, petition-
ers contend the Court of Appeals' dismissal conflicts with the Supreme Court's

decision in Bone v. U.S. Food Service (SCACR 242(b) (1) (3)).

II. Constitutional Grounds For Appeal

1. S.C. Constitution, Article I, Sections 22, 23

The first constitutional ground for appeal is S.C. Constitution, Article I,

Sections 22, 23. Section 22 includes the express right to judicial review, as



recognized in League of Women Voters of Georgetown County v. Litchfield-by-the-

Sea 305 S.C. 424, 409 S.E. 2d 378 (S.C., 1991). Article I, Section 22 states
the following, in part:
..nor shall he be deprived of liberty or property unless by a
mode of procedure prescribed by the General Assembly; and he
shall have in all such instances the right to judicial review.
Section 22 does not require for appeal a final decision, or any decision,

but that one is '"deprived" of property. "Deprivation" means an act of taking

away; a withholding of something (Black's Law Dictiomary, 7th ed., p. 453). A

"withholding" is the "..practice of deducting a certain amount from a person's
salary, wages..usu. for tax purposes;" (Id, p. 1595). Petitioners contend
SCDC back wage calculations take away, or withhold, monies due for their work.
Because a final decision is not required under Section 22, apbeal is not avai-
lable under Al Shabazz, ALC Rule 51, or the general appealability statutes ci-
ted by the Court of Appeals.

Moreover, Section 22 does not designate a particular court to hear an ap-
peal. Thus, appeal to a court other than the Court of Appeals is not "other-
wise provided by law" (§1-23-380, fourth sentence). As a result, petitioners
submit that appeal properly lies with the Court of Appeals under §1-23-380,
fourth sentence.

S.C. Constitution, Article I, Section 23 states:

The provisions of the Constitution shall be taken, deemed, and
construed to be mandatory and prohibitory, and not merely di-

rectory, except where expressly made directory, or permissory

by its own terms.

Petitioners contend SCDC's back wage calculations violate Article I, Sec-
tion 22. Thus, they have a mandatory right to appeal the calculations to the

Court of Appeals pursuant to §1-23-380, second and fourth sentences, and Arti-

cle I, Sections 22 and 23. For example, in League of Women Voters of George~—

town County, 305 S.C. at 426-7, 409 S.E. 2d at 380, the Supreme Court applied
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Article I, Section 22's "superseding constitutional due process provisions" for

hearing and judicial review to a non-binding ''certification determination" of
the Coastal Council which, as an administrative agency, must comport with the
standards of due process in Article I, Section 22. The court so ruled because
Council's non-binding determination may be accorded significant wéight by the
permitting agency in deciding whether or not to grant a permit (305 S.C. at
427, 409 S.E. 2d at 380).

Here, the cover sheet for SCDC's calculations states they are for "settle-
ment and mediation purposes only" (SCDC calculations cover sheet). Moreover,
the parties have had mediation discussions on and off since December 2021 with-
out reachihg settlement. fhe calculations were done by SCDC's Inmate Account-
ing department, and state for each petitioner the precise amount SCDC claims is

"owed" and "due" (SCDC calculations). Petitioners submit, as in League of Wo-

men Voters of Georgetown County, SCDC may well accord significant weight to its

calculations in deciding whether or not to settle, and if so, for what amount.
As a result, appeal of SCDC's calculations to the Court of Appeals should be
mandatory under §1-23-380, second and fourth sentences, S.C. Constitution, Ar-

ticle I, Sections 22, 23, and League of Women Voters of Georgetown County.

Petitioners further contend League of Women Voters of Georgetown County,

and its implications for our case, are relevant to the Court of Appeals' juris-
diction.  In its order, the Court of Appeals did not address that case. How-
ever, because a non-binding agency determination is not appealable under gen-
eral appealability statutes, appeal to a court other than the Court of Appeals
is not "otherwise provided by law" (§1-23-380, fourth sentence). Thus, peti-
tioners submit that appeal properly lies with the Court of Appeals under §1-23-

380, fourth sentence.

Finally, while the Court of Appeals-did not expressly deny appealability,



petitioners contend it effectively did so by denying jurisdiction under §1-23-

380, fourth sentence, when no other appeal options are available. As a result,
petitioners contend the Court of Appeals' dismissal conflicts with League of

Women Voters of Georgetown County (SCACR 242(b)(3)).

2. S.C. Constitution, Article I, Sections 22, 23
S.C. Constitution, Article I, Section 3 Due Process
U.S. Constitution, Amendment 14, Section. 1 Due Process

The second constitutional ground for appeal is S.C. Constitution, Article
I, Sections 22, 23; S.C. Comstitution, Article I, Section 3 due process; and
U.S. Constitution, Amendment 14, Section 1 due process. This ground involves
application of the mandatory right to appeal in S.C. Constitution, Article I,
Sections 22, 23 to the state arid federal due process clauses, as recognized in

S.C. Ambulatory Surgery Center Ass'n v. S.C. Workers Comp. Comm'n 389 S.C. 380,

699 S.E. 2d 146 (S.C., 2010). S.C. Constitution, Article I, Section 3 states
the following, in part:

..nor shall any person be deprived of 1life, liberty, or prop-
erty without due process of law..

U.S. Constitution, Amendment 14, Section 1 states the following, in part:

..nor shall any state deprive any person of life, liberty or
property, without due process of law. .

As with S.C. Constitution, Article I, Section 22, stéte and federal due
process do not require é final decision, or any decision, but that a person is
"deprived" of property. Petitioners contend SCDC's back wage calculations were
arbitrary and capricious in taking away and withholding monies past due, in vi-
olation of state and federal due process. Because a final decision is not re-
quired, appeal is not available under Al Shabazz, ALC Rule 51, or the general
appealability statutes cited by the Court of Appeals.

Also, as with S.C. Constitution, Article I, Section 22, state and federal

due process clauses do not designate a particular court to hear an appeal. As




a result, appeal to a court other than the Court of Appeals is not '"otherwise
provided by law" (§1-23-380, fourth sentence). For these reasons, petitioners
submit that appeal properly lies with the Court of Appeals pursuant to §1-23-
380, fourth sentence.

In addition, petitioners note that state and federal due process violations
carry the same protections as provided under S.C. Constitution, Article I, Sec-

tion 22 (S.C. Ambulatory Surgery Center Ass'n v. S.C. Workers Comp. Comm'n, 389

S.C. 380, 699 S.E. 2d at 152). Petitioners contend S.C. Ambulatory Surgery

Center Ass'n is relevant to Court of Appeals' jurisdiction here. 1In its order,

the Court of Appeals did not address it. Petitioners contend that one of the
protections applicable to state and federal due process is the mandatory right
to appeal SCDC's non-final and noﬁ—binding wage calculations. This is because
SCDC may well accord them significant weight in settlement negotiations (League

of Women Voters of Georgetown County, 305 S.C. at 426-7, 409 S.E. 2d at 380).

This matter would not be appealable under general appealability statutes
because SCDC's calculations are non-final and non-binding. Thus, appeal to a
court other than the Court of Appeals is not "otherwise provided by law" (§1-
23-380, fourth sentence). As a result, petitioners submit that appeal-properly
1ieé with the Court of Appeals under §1-23-380, fourth sentence.

Finally, while the Court of Appeals did not expressly deny appealability,
petitioners contend it effectively did so by denying jurisdiction under §1-23-
380, fourth sentence, when no other ‘appeal options are available. As a result,

petitioners contend the Court of Appeals' dismissal conflicts with S.C. Ambula-

tory Surgery Center Ass'n and League of Women Voters of Georgetown County

"(SCACR 242(b)(3)).

3. 8.C. Constitution, Article I, Section 3 Due Process
U.S. Constitution, Amendment 14, Section 1 Due Process




The third constitutional ground for appeal is S.C. Comstitution, Article I,

Section 3 due process, and U.S. Constitution, Amendment 14, Section 1 due pfo—
cess. This ground involves the inherent right to appeal for constitutional vi-—

olations, as recognized in Al Shabazz v. State 338 S.C. 354, 527 S.E. 2d 742

(s.C., 2000), Califano v. Sanders 430 U.S. 99, 97 S. Ct. 980 (1977), and other

authorities. State and federal due process provisions are quoted, in part,
herein related to the second constitutional ground for appeal.

As stated for the second constitutional ground, state and federal due pro-
cess clauses do not require a final decision, or any decision, but that one:is
"deprived" of property without due process. Petitioners contend SCDC's calcu-
lations arbitrarily and capriciously take away and withhold money that is past
due. Because a final decision is not required, appeal is not available under
Al Shabazz, ALC Rule 51, or the general appealability statutes cited by the
Court of Appeals. Al Shabazz does recognize constitutional appeals, see below.

In addition, the due process clauses do not designate the cour£ to hear an
appeal. Thus, appeal to a court other than the Court of Appeals is not "othef—
wise provided by law" (§1-23-380, fourth sentence). As a result, petitioners
éubmit that appeal properly lies with the Court of Appeals under §1-23-380,
fourth sentence.

Petitioners contend there is an inherent right of appeal for state andvfed—
eral due process violations (C.J.S. (2014), Adm. Law & Procedure, §379 (Consti-
tutionally required judicial review despite statutory provision to the contra-
ry, in absence of clear legislative intent otherwise’; Am Jur 2d (2014), Adm.
Law, §388 (Judicial review as a matter of constitutional necessity despite a

statute attempting to preclude review); Califano v. Sanders 430 U.S. 99, 109,

97 S. Ct. 980 (1977) (A presumption of judicial review for constitutiomal ques-

tions, unless Congress' intent to foreclose review is clearly manifested); Al



Shabazz v. State, 338 S.C. at 381 (Review must be made available to determine

if confinement violates the Constitution, or prison officials have acted arbi-
trarily and capriciously).

Applied to our case, petitionmers contend these authorities mean judicial
review must be provided for the due process questions raised herein regardless
of any state statute attempting to preclude review. Petitioners submit, since
appeal of a non-final SCDC decision is not "otherwise provided by law" to ano-
ther court, appeal properly lies with the Court of Appeals pursuant to §1-23-
380, fourth sentence.

Finally, while the Court of Appeals did not expressly deny appealability,
petitioners contend it effectively did so by denying jurisdiction under §1-23-
380, fourth sentence, when no other appeal options are available. As a result,

petitioners contend the dismissal conflicts with the Supreme Court's decision

in Al Shabazz v. State, and also the U.S. Supreme Court's decision in Califano
v. Sanders (SCACR 242(b)(3)(5)).

ITI. Supersession And Preemption

To the extent the statutes cited by the Court of Appeals, or any state sta-
tute, may attempt to preclude.that court's jurisdiction, petitioners contend
they are superseded by the constitutional due process provisions in S.C. Cons-
titution, Article I, Sections 3, 22, 23, and in U.S. Constitution, Amendment

14, Section 1 (League of Women Voters of Georgetown County, 305 S.C. at 426-7,

409 S.E. 2d at 380) ("Superseding constitutional due process provisions" in
S.C. Constitution, Article I, Section 22 applied to Coastal Council's non-bind-

ing certification determination); S.C. Ambulatory Surgery Center Ass'n, 699

S.E. 2d at 152) (Protections provided under S.C. Constitution, Article I, Sec-

tion 22 are equivalent to those afforded by due process clauses of state and

federal Constitutions).




Petitioners further contend that those statutes cited by the Court of Ap-
peals, or any state statute, attempting to preclude that court's jurisdictionm,
are preempted by U.S. Constitution, Amendment 14, Section 1 due process, and

the federal constitutional right to appeal stemming therefrom (U.S. Constitu-

tion, Article VI, Clause 2, Supremacy Clause; Kansas v. Garcia 140 S. Ct. 791,

801 (2020) (Pursuant to the Supremacy Clause, 1f a federal law confers rights
and state law imposes restrictions .conflicting with federal law, the state law
is preempted).

Petitioners further note that supersession and preemption are relevant to
Court of Appeals' jurisdiction. This is because any state statute relied upon
by the Court of Apﬁeals to preclude jurisdiction is superseded and preempted,
and thus of no effect.

Finally, petitioners contend the Court of Appeals' dismissal (1) conflicts

with League of Women Voters of Georgetown County and S.C. Ambulatory Surgery

Center Ass'n; (2) raises substantial federal and state constitutional issues

under U.S. Constitution, Amendment 14, Section 1, and S.C. Constitution, Arti-
cle I, Sections 3, 22, 23; and (3) raises a federal question of preemption un-

der the Supremacy Clause of the U.S. Constitution, and conflicts with the U.S.

Supreme Court's decision in Kansas v. Garcia (SCACR 242(b) (3)(4)(5)).

IV. Court 0f Appeals Final Order

On February 2, 2024, the Court of Appeals issued its final order denying
the petition for rehearing (February 2, 2024 order). The court again cited
§14-3-330, §14-8-200(a), and §1-23-600(D). The court also cited §1-23-380,
first sentence (providing for judicial review of agency decisions to "[a] party
who has exhausted all administrative remedies available within the agency and
who is aggrieved by a final decision"); and §1-23-380, third sentence (allowing

for immediate review of "[a] preliminary, procedural, or intermediate agency
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action or ruling..if review of the final agency decision would not provide an

adequate remedy").

As previously stated herein, the first sentence in §1-23-380 does not apply
because SCDC's calculations are not a final decision. More to the point, for
the second and fourth sentences in §1-23-380, the scope of judicial review is
not limited to final agency decisions, and appellate jurisdiction is expressly
granted to the Court of Appeals "(E)xcept as otherwise provided by law'". As
discussed herein, appeal of this matter is not provided to a court other than
the Court of Appeals. As a result, petitioners submit §1-23-380, second and
fourth sentences, is an express APA statutory grant of jurisdiction to the
Court of Appeals to hear this appeal.

Regarding the third sentence in §1-23-380, petitioners contend that provi-
sion also does not apply. First, SCDC's calculations are not a preliminary,
procedural, or intermediate agency action as §1-23-380, third sentence, re-—
quires. They are incomplete SCDC decisions which arbitraril& and capriciously
omitted six years of work from July 2007 until program termination in 2013
(SCDC calculations; SCDC November 29, 2017 lettgr). Second, SCACR 203(b) (6)
states, for an incomplete agency decision, a party 'meed not" appeal until re-
ceipt of the more complete decision.

Finally, the Court of Appeals‘.order did not address petitioners' statuto-
ry and constitutional grounds for appeal or appellate jurisdiction in the
Court of Appeals: The three constitutional grounds diséussed herein are "oth-
er means of review" authorizea in §1-23-380, second sentence; and appellate
jurisdiction is expressly granted to the Court of Appeals in §1-23-380, fourth
sentence, because appeal to another court is not "otherwise provided by 1éw".
The court also did not address petitioners' other contentions and authorities

cited herein and in previous filings with the court.



CONCLUSION
For the reasons stated, petitioners ask the Court to grant the petition for
a writ of certiorari.

Respectfully submitted,

4 Wogg el

February 16, 2024 Douglas H. Westbrook, #6039
3 Gamecock Ave., Ste. 304-B
Charleston, SC 29407
(843) 853-9600
Attorney for Petitiomners
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