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August, 2013.
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Anna R. Good, Esquire

Law Office of Anna Good, LLC
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG )
)
: ) 2012-CP-42-1868
Andrew Clayton Ladron, #339906, )
. | )
.. Applicant, )
)
V. ) ORDER OF DISMISSAL
)
State of South Carolina, )
A ‘ )
Respondent. )
- )

~ This matter comes before the Court by .way of an 'ApplicétiOn’for Pos't-Cohyiction‘Relief'.
filed May 2, 2012. The Respondent filed its Return on February 28, 2013. An ev1dentlary
hearing into the matter was convened on April 5, 2013 at the Spartanburg County Courthouse.
The "Applicant was .present: at ‘thé hearmg and ‘was,répresented by~ Anna.R: Good Esquire;

Stizafng ‘. White; Esqulre of thé"Séuth"Carolina Attorney’ Géneral’s. Ofﬁce repre@nte@he}h
p 3
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Respondent. *~ ¢ - T e - e T =2
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(“Counsel™) testlﬁed on behalf of the Respondent This Court also had before it a cqpy omhe _'f = _
™ :- : -
<

records of the Spartanburg County Clerk of Court regarding the subject convictions, Apphcant s

records from the South Carolina Depariment of Corrections, the Return, the Appellate Court
records, and the trial transcript. |
| PROCEDURAL HISTORY
The Applicant.is' presently confined in the South Carolina Department of Corrections
fpﬁfé‘ﬁarit to orders of commitment of the Clerk of Court for Spartanburg County. The Applicant . - -
wagindicted by the Spartanbirg County:Grand Jury at:thie’ Augnst 2006:terin’ for lewd:act ‘up%;n a
minor (06=GS-42=2888). ‘He was represénted by Williai: G Rhoden, Esqiiiré: Orf Febfuaﬁygzé

: "Page -1'-0'.le-:- SRR




2010, the Applicant proceeded to trial in absentia after which a jury convicted him of the charge

as indicted. He was sentenced by the Honorable E.C. Burnett 111, to confinement for twelve (12)
years.

A timely Notice of Appeal and Anders brief were filed on Applicant's behalf and an

appeal was perfected. The South Carolina Court of Appeals dis‘rniséed Applicant s appeal. State

v. Ladron, Op. No. 2012-UP-103 (S.C. Ct. App. filed February 22, 2012). The Remlt’utur was
submltted on March 12, 2012.

ALLEGATIONS

In his applicatiori, the Applicant alleges he is being held in. custody unlawfully for-the
following reasons:

N

1. Ineffective assistance of trial counsel, in that;

a. Counsel “failed to argue that Mr. Ladron was [sic] given

actual notice of trial from the court or Solicitor’s office
resulting in Mr.-Ladron’s trial in absence.”

Counsel “failed to review discovery and any supplemental
discovery with Mr. Ladron, including, but not limited to, the

discovery packet, the forensic interview DVD, the DVDs gf
Mr. Ladron’s statements.”

C.

Counsel failed “to prepare for trial with Mr. Ladron”
i.

1370

s

:::
Counsel “only met with Mr. Ladron over a two yea'fi
period five (5) times for a total of one hour and forff

minutes (1 hr. 40 min.), including trial preparation
d. 1

“Failure to take actions Mr. Ladron requested”
i.
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“Mr. Ladron’s case was pending for four years anf
despite Mr. Ladron requesting Mr. Rhoden to file &%
motion for a speedy trial and to file a motion for a
psychological evaluation of the alleged victim, Mr
Rhoden failed to do so.”

“Failure to subpoena needed documents”

1. Counse! “failed to subpoena DSS records regardmg
the alleged victim to inquire as to whether statements of
sexual abuse were given to DSS workers”

f. i

“Failure to instruct Mr. Ladron properly regarding bond
conditions”
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A

1. Counsel “instructed Mr. Ladron he could go to
Arizona, despite his bond conditions saying otherwise,
which led to Mr. Ladron being tried in his absence.”
FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has had the opportunity to review the record in its entirety and has heard the

testimony and argumenfs presented at the PCR hearing. This Court has further had the

opportunity to observe each witness who testified at the hearing, and to closely pass upon their

~credibility. This Court has weighed the testimony accordingly. Set forth below are the relevant

findings of fact and conclusions of law as required by S.C. Code Ann. § 17-27-80 (2003).
| Ineffective Assistance of Counsel -
In a PCR action, “[tthe burden of proof is on the applicant to-prove his allegations by a

preponderance of the evidence.” Frasier v. State, 351 S.C. 385, 389,570 S.E.2d 172, 174 (2002)

(citing Rule 71.1(e), SCRCP). Where ineffective assistance of counsel is alleged as a ground for

relief, the Applicant must prove that "counsel's conduct so undermined the proper functioning of
,")

the adversarial process that the trial cannot be relied upon as having produced a }ﬁst rggult
<._ -"'““

Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 6‘?32 (}"9'84)3:?

> . . . _CE:_ \O\
" Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). - T o=
| e % g
The proper measure of performance is whether the _attorney provided reprﬁg{ent%on 5z
PV S

within the range of competence required in criminal cases. Courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable

professional judgment. Butler 1d. The Apphcant must overcome this presumpt1on to receive-

rellef Cherry v. State, 300 S. C 115 386 S.E.2d 624 (1989).

- First, the Applicant must prove that counsel's performance was deficient. Under this

prong, attorney performance is measured by its "reasonableness under professional norms."
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Cherry, 300 S.C. at 117, 385 S.E.2d at 625, citing Strickland. Second, counsel's deficient
performance must have brejudiéed the Applicant such that "there is a reasonable probability that,
but for counsel's unprofessional errors, the result of the proceeding would have been different.”
Cherry, 300 SC at 117-18, 386 S.E.2d at 625. “A reasonable probability“is a probability

sufficient to undermine confidence in the outéome of trial.” Johnson v. State; 325 S.C. 182, 186,

~ 480 S.E.2d 733, 735 (1997) (citing Strickland).
Failure to Preéare Jfor Trial
Applicant testified that he originally retained William Winter as his attorney in March
2'006,_ bqt after Mr. Wi?ter p'asséd away, Counsel took over the case in 2008 ‘Applicant testified
}hat he met with,Counsel approximately five or six times, but for no more than an hour each
time. prlicant testified that there were numerous things that he asked Counsei té do prior to
trial, but Counsel never did. Applicant testified that he requested that Counsel file a motion for a

speedy trial, contact several witnesses, and subpoena DSS records of the victim. Ap%ca

=, ?n
u'-’
testified that Counsel never did any of these things. Applicant also testified that Co@sel Ever;—»—,o —
- =X
"o 2
reviewed any discovery materials with the Applicant. o o

=

) © YA gal ’ L - -

Counsel testified that he did take the case after his partner, William Winter, ﬁ@s ,:‘ :
. o~ k

diagnosed with cancer. However, Counsel testified that he and Mr. Winter sat-down “With T
Applicant on April 14, 2008, and discussed the case and all of his options with Applicant.
Counsel testified as to at least seven times Athat he and the Applicant met prior to trial. Counsel
testified that he discussed the case with Applicant and reviewed discovery materials with the
App'li‘cant, including thé feport fro.mr the :C-hildre.n’s {debcaéy Céntér and witnes's statements.
Céunsel testified that his general practice ié to have a court reporter transcribe DVDs from the

Children’s Advocacy Center and he provided the transcription to the Applicant. The jury was
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never shown the DVD. Counsel testified that he discussgd with Applicant the possibility of the
speedy trial motion, but he did not file oﬁe because Cour;sel’s philosophy was that more time
would be more beneficial to their case. | Counsel testified that the majority of witnesses that
Applicant asked him to contact were related to the family and a Detective, whose testimony )

Counsel did not believe he could have gotten into evidence propérly.

Counsel also testified that he had the school records of the victim, but did not have any
DSS statements. Counsel testified that he was not aware of any ir;consistent statements by the
victim. However, Counsel testified that the Applicant and his family were extremely critical of
the victim. Counsel testified that there was .nfeverj any ph'ysi_cal evidence, so the case focused on
credibility of witnesses. N |

This Court finds the testimony of Couﬁsel to be more credible than that of the Applicant.
This Court finds that Counsel reviewed discovery materials with the Applicant, as testified to by

Counsel. To establish counsel was inadequately prepared, an Applicant must present evidence of

.-ﬂ
F"r‘r

what counsel could have discovered or what other defenses could have been pursued'%éd @ms&b = 2
‘J; = ’3‘,‘

presented at PCR hearmg to show how additional preparation would have had any poss%le e%ct ;

on the result at trial). The "brevity of time spent in consuitation, without more, does not

establish that counsel was ineffective." Easter v. Estelle, 609 F.2d 756, 759 (5th Cir. 1980). This

Court finds that the Appllcant failed to meet his burden of proof as to this claim. Apphcant
failed to prov1de any evidence or mformatlon that would have been dlscovered had Counsel

completed additional investigation. This Court would have to speculate as to what evidence, if
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any, could have been discovered from DSS and whether or not the evidenpe would have even

been admissible at trial.

Additionally, prejudice from trial counsel's failure to interview or call witnesses cannot

be shown where the witnesses do not testify at post-conviction relief. Underwood v. State, 309

S.C. 560, 425 S.E.2d 20 (1992); Bassette v. Thompson. 915 F.2d 932 (4th Cir. 1990), cert

denied, 499 U.S. 982 (1991). The Applicant's mere speculation as to what a witnesses' testlmony
would have been cannot, by itself, satisfy his burden of showing prejudice. Clark v. State, 315

$.C. 385, 434 S.E.2d 266 (1993); Glover v. State, 318 S.C. 496, 458 S.E.2d 538 (1995). An

Applicant must produce the testimony of a favorable witness or otherwise offer the te‘st)imony in
accordance with the rules of evidence at the PCR hearing in order to establish prejudice from the -

witness' failure to testify at trial. Bannister v. State, 333 S.C. 298, 509 S.E.2d 807 (1998). This

Court finds that the Applicant has also failed to meet his burden as to this claim. None of the

witnesses' that Applicant alleges should have been contacted to testify at trial were present, nor

did anyone testify at the PCR hearing. x B ':‘J/%o
Finally, this Court finds that Counsel articulated a valid trial strategy for @ m&mg%—é —
= T xR
Mo Eor
motion for a speedy trial in the hopes of delaying the trial to potentlally benefit the;Appﬁ’Ca %’%‘lm
o
e
This Court finds no evidence that Counsel was deficient in his representation of Ap@canfz 13 n;g’g;j
his preparation for trial. Therefore, this claim is denied and dismissed. £ @ L

Failure to Properly Argue that Applicant Had No Actual Notice of Triél and
3 Failure to Properly Instruct Applicant Regarding Bond Conditions
Applicant testified -tkilat he -was involVed in-an affair th-at resulted in tﬁe birth of 5 child in
2009 aﬁd he wanted to go spend time with the child. Counsel told him that there -was nothing in

his bond requiring him to be in the State of South Carolina, rather, that the Applicant just had to
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be back for the trial, which was scheduled for September or October 2008. Applicant testified
that Counsel contacted h1rn by phone on a Thursday regarding trial on the followmg Monday, at
Wthh time Applicant requested that Counsel seek a continuance. However, Counsel informed
. Applicant on Saturday that he could not get a cbntinuance,~ at which time Applicant informed

Counsel that he would probably not be back in South Carolina in time for trial. Apblicant

testified that he never communicated with Counsel through emails and that he never reviewed his

bond conditions personally.

Counsel testified that he absolutely reviewed bond conditions with the Applicant, which
includgd not léaving South 'Cajrol'ina. without permission, but by that time, the Applica‘mtf had
already left the state. Couqsel testified that the Applicant informed him that Applicant’s mother
had been in an accident and then sent Counsel an address and };hone numbe; from Arizona for
Counsel to contact him. Counsel testified that it was not unusual for the Applicant and Counsel

to communicate through email and Counsel testified to at least seven email exchanges he could
@

find immediately in his file. Counsel testified that the trial was originally schedule§for Eluagrﬁ

3:(_,—4rﬂ

C} —
2010, but the case was continued because of witness unavallablhty When he received thé n O'[lé%i;:
<
a}‘ m -y "r' '—‘—

)

for trial, Counsel testified that he sent a letter to the Apphcant s local address mformﬁig hnp.thaﬁ" _’“z\-

e 3 10
==

he needed to be prepared for trial on that date. Counsel testified that he also emalledzApp?canti“_F-f
on January 17, 2010, informing him that the date of the trial was February 22, 201’0. Zso,“:
Counsel testified that he té]ked with Applicant on the phone the Thursday before trial continuing
to urge Applicant to return to South Carolina. Counsel testiﬁed that he received a voicemail
from fhe'Af)pli}:anf on the Frida&z or §aturday prior to-trial Which indicated thét-Applicant Was

getting on a bus that day to head back to South Carolina for trial. On the date of trial, Counsel

sent Applicant’s family to the bus station and requested that the court give him time to locate
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Applicant. The court agreed to begin \yith other cases, but by the time trial had arrived, the
Applicant still had not retnrned. However; Counsel acknowledged that he did not argue to the
-court that the Applicant nad not received notice of trial since the notice for trial was sent to
Counsel. " Counsel testified that because he represented Applicant, Counsel’s receiQing notice of

trial was considered to be the Applicant receiving notice of trial.

This Court finds the testimony of Counsel to be more credible that the testimony of the
Applicant. The record is clear that Counsel reques.ted a continuance when it appeared that the
trial may be conducted in Applicant’s absence, but this Court also finds it clear that the
* Applicant was fully on notice of the date of trial and aware that the trial would pi‘oceed in hlS
absence if he failed.to appcar ‘for trial. As indicated through testlmony the Apphcant was n
contact Wlth Counsel on a rcgular basis and in the week before trial even 1nd1cated that he was
returning for trial. Counsel testiﬁcd that he informed Applicant of the date of trial and received

communication from the Applicant that he would return for trial.

This Court also finds that the record is clear that the court found the Appl].cant Rad

padicy
S 7.-3 e

received notice of the date of trial and had been informed that the trial would @ce@m g&
-G — > \.

absence if he failed fo appear. This Court finds no deficient conduct on Counsel Srbeha% T‘%"\F‘ ,
Dr

,-)C

Applicant has failed to offer any testimony or evidence to demonstrate that had C@mse@na@" =

the argument that the Applicant did not-receive actuai notice, that the outcome of the.mal muld;f
have been affected. Further, because this Court find’s Counsel’s testimony more credible, this
Court has no doubt that the Applicant was aware of the conditions of his bond and that Counsel

'nfope'rly advised hifn regarding those conditions. Therefore, the Applicant has failed to meet his

burden of proof and this claim is denied and dismissed.
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Summary
This Court finds in regards to the ailegatiohs of inéffective assistance of counsel,
Counsel’s testimony is more credible than thé Applicant’s testimony. This Court further finds
Counsel adequately conferred with .the Applicant, conducted a proper 1ﬁvest1gat10ﬁ was

thoroughly competent in his representation, and that Counsel’s conduct does not fall below the
objective standard of reasonableness

Accordingly, this Court finds the' Applicant has failed to prove the first prong of the

Strickland test — that Counsel failed to render reasonably effective assistance under prevailing
professional norms.

The Applicant failed to present specific, and compelling évidence that
Counsel commited either errors or omissions in his representation of the Applicant
This Court also finds the Applicant has failed to prove the second prong of Strickland —

that he was prejudiced by Counsel’s performance. This Court concludes the Applicant has not

met his burden of proving Counsel failed to render reasonably effective assistance. See Frasier
supra. Therefore, this allegation is denied

Oy
CONCLUSION

C"
application. Therefore, this application for post conviction relief must be denied ancélls
with prejudice.

mlssed:f
<
< o

This Court cautions Applicant that he must file and serve a notice of appeal within thirty

(30) days from the receipt by counsel of written notice of entry of judgment to secure the

appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453

(1991), an Applicant has a right to an appellate counsel’s assistance in seeking review of the
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denial of PCR. Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate
review, PCR counsel must serve and file a Notice of Appeal on the Applhlcant s behalf. Your

attention 1s directed to South Carolina Appellate Court Rule 243 for appropriate procedures for
appeal. ' '

IT IS THEREFORE ORDERED
1.

That the Application for Post-Conviction Relief must be denied
and.dismissed with prejudice; and

5

The Apphcant must be remanded to the custpdy of the Respondent

ANDIT IS SO ORDERED thi€ DN day of 7 ,Ju\\,

| /// -

hflaye“’f
Pre51dmg Judge
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