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Good afternoon,

Please see the transcript from the court reporter's correspondence. This is in regard to
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Sincerely,
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(803) 252-3445
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STATE OF SOUTH CAROLINA
BEFORE THE
SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION
WCC No. 2203275
Amy Perez,
Employee,
v.

Aman Medical Transport, LLC,

Employer,

—_— e Y e~ e e O~ e —

and
SCUEF,
Carrier/Defendants.
FULL COMMISSION HEARING
* ok % ok k ok k Kk
Monday, April 17, 2023
2:10 p.m. - 2:38 p.m.
The Full Commission Hearing was heard before
Commissioners T. Scott Beck, Aisha Taylor and R.
Michael Campbell, at the Workers' Compensation

Commission, 1333 Main Street, Suite 500, Columbia,
South Carolina, on the 17th day of April, 2023,
before Amber Scarborough, Court Reporter and Notary

Public in and for the State of South Carolina.
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APPEARANCES

Andrew D. Smith, Esquire
Poulin Willey Anastopoulo, LLC

32 Ann Street

Charleston, South Carolina 29403
Attorney for Appellant/Claimant

Samuel T. Brunson, Esquire

Brunson Law Firm

511 W. Evans Street

Florence, South Carolina 29501

Attorney for the Respondent/Carrier (SCUEF)

CALL TO ORDER:

COURT REPORTER
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APPELLANT/CLAIMANT'S POSITION:

MR. SMITH

RESPONDENT'S POSTITION:

MR. BRUNSON

APPELLANT/CLAIMANT'S REPLY:

MR. SMITH

Certificate

13
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EXHIBITS

(There were no exhibits marked during this

hearing.)

STIPULATIONS

It is stipulated and agreed that this hearing
is Dbeing taken pursuant to the Administrative
Procedures Act and the South Carolina Rules of Civil

Procedure.
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PEREZ V AMAN MEDICAL TRANSPORT 3

CALL TO ORDER:

COURT REPORTER: Today 1s April the 17th, 2023.
This 1s South Carolina Workers' Compensation
Case Number 2203275. This is the case of Amy
Perez versus Aman Medical Transport, LLC and
the SCUEF. The Appellant is the Claimant,
represented by Andrew D. Smith. The Respondent
is represented by Samuel T. Brunson.

Fach side is allowed ten minutes for oral
argument and the Appellant three minutes in
reply. You are requested to argue the grounds
of exception and stay within the record.

COMMISSIONER BECK: All right. Before we get on the
record, I'll note that Aman Medical Transport
is a pro se employer in this matter and have
been noticed of this proceeding and have not
appeared. It's my understanding from -- by
reading of the Briefs, that they have not
appeared at the underlying matter, as well. I
know there was some communication, I think,
between Mr. Brunson and the two owners of that
entity. But the bottom line is, they are not
here for today's proceeding.

Mr. Smith, you may proceed, sir.

APPELLANT/CLAIMANT'S POSITION:

1230 Richland Street / Columbia, SC 29201
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PEREZ V AMAN MEDICAL TRANSPORT 4

SMITH: Thank vyou, Your Honor. And may it
please the Commission. As the Commission
knows, on January 21st, 2022, the Claimant was
driving in Darlington County when the -- as she
was in the ambulance for Aman Medical Transport
when an at-fault third party, Cecil Martin,
crossed the center line and struck the
Claimant. This caused severe injuries to her
right lower extremity and spine.

The Employer and the Fund had denied the
claim. They had argued that she was an
independent contractor. And they also argued
that the Commission does not have jurisdiction
because the Employer did not regularly employ
four or more employees.

All the evidence at the hearing did show
that they regularly employed four or more
employees, but the Single Commissioner did not
establish in her Order a Finding of Fact or a
Conclusion of Law that the South Carolina
Workers' Compensation did have jurisdiction.

I do believe this Finding of Fact and
Conclusion of Law 1s necessary prior to making
any determination of the facts, including

whether there was an election of remedies.

1230 Richland Street / Columbia, SC 29201
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PEREZ V AMAN MEDICAL TRANSPORT 5

It's the Claimant's position that there
was not an election of remedies. One, as
stated already, the Claimant asserts
jurisdiction has not been established Dby the
Commission. And the Respondent relies heavily
on Fisher and Fisher does apply to compromised
settlements. In this instance, the Claimant
did maximize out all the benefits that have
25,000 bodily injury and another 25 in property
damage in regard to the at fault driver. In
regard to Aman Medical Transport, they were
able to obtain 25,000 from their property
damage for Dbodily injury. And obviously, we
can't stack these in this instance. And -- and
the Fund, Uninsured Employers Fund still has
it's right to go against Aman Medical
Transport.

Obviously, as the Commission knows, we
don't have interest on a subrogation interest
or a third party claim. It's the Claimant's
position that notice was given to an acting
agent when the motor wvehicle portion of the
claim was trying to be severed by Aman Medical
Transport. Attached to Appellant's Brief ss an

Exhibit where the adjustor was actively stating

1230 Richland Street / Columbia, SC 29201

1".‘ CREEL COURT REPORTING, INC.
@ |
\*' (803) 252-3445 / contact@creelreporting.com






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PEREZ V AMAN MEDICAL TRANSPORT 6

that Aman Medical was trying use the property
damage on the vehicle to support her lost wages
and there is a clear dispute. Obviously, Aman
Medical, and there wasn't a true Employer --
I'm sorry, not a true Carrier in this instance,
but the Employer surely was on notice and the
Fund has all the rights available to pursue
against them.

And what the legislature has done, it's --
it's gone so far as to try to prevent the
adverse affects of Fisher. In Fisher,
obviously, it was a compromised settlement and
a complaint had not filed, so, therefore, an
action had not been commenced. 42-15-60
requires written notice when an action has been
commenced. And now the legislature's actually
trying to turn that around, strike that out of
the statute and say, you don't even have to
provide notice when an action has been comme-
-- had been commenced.

The Claimant is of the position that they
are entitled to full benefits under the Act and
all medical treatment from the date of the
accident and continuing temporary total

disability benefits from the date of accident

1230 Richland Street / Columbia, SC 29201
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PEREZ V AMAN MEDICAL TRANSPORT 7

routinely. They ask that they be -- that the
Claimant be found a W-2 employee o0of Aman
Medical Transport, that jurisdiction has been
found with the South Carolina Workers'
Compensation Commission.
And I'd be happy to field any questions if
a- —-- the Commission may have.
COMMISSIONER BECK: Questions from either of you?
COMMISSIONER CAMPBELL: No.
COMMISSIONER TAYLOR: No.
COMMISSIONER BECK: All right. Thank you, sir.
Mr. Brunson?

RESPONDENT/CARRIER'S POSITION:

MR. BRUNSON: Yes, sir. May it please the
Commission. As you all know, I've appeared
before probably each of vyou. I've Dbeen

representing the Uninsured Fund for a 1long
time. I believe I handled my first case back
in 1992 or 1993.

Probably about half of the uninsured
cases, or maybe 75 percent, I'm the only one
that shows up. And this happens from time-to-
time. I think it recently happened with you,
Commissioner Beck, where I've been there by

myself. But that happens a lot.
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PEREZ V AMAN MEDICAL TRANSPORT 8

The Uninsured Fund, we file a Form 51, but
we don't take positions regarding someone being
an independent contractor or something. I had
talked with someone with Aman at one time
trying to get them to come to the hearing, but
they did not.

What this case 1s about is not about this

lady was hurt Dbad. And it's -- 1it's a bad
case. And I took the Claimant's deposition
back on August the 8th of last vyear. And

during her deposition, I asked her about her
third-party claim. At that time, she told me

that it had been settled, but no money had been

paid. Andrew objected to the line of
questioning, saying that it would -- he invoked
the attorney-client privilege. So, I asked

him, I said had you elected your remedy? This
is a month or so before this hearing took
place. And he said, no, we haven't elected our
remedy. I was fine with that.

During the hearing, he asked the Claimant
how she'd been supporting herself. And she
said that I get some child support, that I had
some savings and that I've recently settled my

wreck case. When she testified to that, it

1230 Richland Street / Columbia, SC 29201
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PEREZ V AMAN MEDICAL TRANSPORT 9

became my turn to cross-examine her. And I
asked her, I said, ma'am, have they dispersed
the money? Have you signed the settlement
documents? Have you signed the release?

At that time, I made a motion before
Commissioner Dooley to -- to get the documents
that the Anastopoulo Law Firm used to close
this case. Mr. Smith agreed that I was
entitled to 'em. And 1in a month or so
following the hearing, and it may not have been
that long, it might've been two weeks, he sent
those documents up. This case 1s not about

notifying the Employer that there's a third-

party action. It's not about notifying the
Fund that there's a third-party action. This
case 1s about ending the cla- -- the Employer

and the Carrier's right to any claim against
that third-party action.

The case in point is the Fisher case. In
Fisher, the Claimant settled his wreck case.
He then brought a Workers' Compensation case in

the Supreme Court. And I think it was in 1982,

said no, he elected his remedy. In this case,
it's the same thing. This case, the third-
party case, had Dbeen settled. It doesn't

1230 Richland Street / Columbia, SC 29201
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PEREZ V AMAN MEDICAL TRANSPORT 10

matter that there wasn't enough coverage there.

Since Fisher came out 1n 1982, there have
been a half a dozen cases. All of them have
affirmed Fisher. Mr. Smith says the
legislature is trying to change +the notice
requirement. I believe what that bill is doing
is trying to say that just because you don't
use a Form S-2, which I don't really know what
is, I get them about twice a year, that -- that

if you've notified the people and didn't use

the right form, that's not an election of
remedy. The election of remedy in this case is
the settlement of the third-party suit. That

was done, I believe the Claimant testified it
was done a week before the hearing, that all
the monies were paid, the covenant, not the
executing release, was signed and, thus, the
Carrier was through with the third party. When
the Claimant elected that remedy, as Fisher
states, she's no longer entitled to benefits
under the Workers' Compensation Act.

Mr. Smith has argued in his Brief that the
Supreme Court 1s trying to ease up on this
harsh result, but the cases he cites are from

1961, which are twenty years before Fisher and

1230 Richland Street / Columbia, SC 29201
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PEREZ V AMAN MEDICAL TRANSPORT 11

Fisher came out 20 vyears later. I don't
believe those <cases show any letup Dby the
Supreme Court. All the cases since then have

upheld the Fisher ruling.

There was a case, I know 1t involved -- I
can't -- I know of the Johns Manville case, and
I've listed them all in my Brief. But once you

settle that third-party case without the
Commission's approval and/or the Carrier's

consent, you'wve elected your remedy and, thus,

your entitlement to Workers' Compensation
benefits are gone. And that's exactly what
Commissioner Dooley found. She didn't need to

rule on the average weekly wage and things
because the case -- she ruled correctly that
the Claimant's rights to Worker's Compensation
benefits had gone away when she settled her
third-party suit.
I'll be happy to answer any questions, as
well.

COMMISSIONER BECK: Mr. Brunson, can —-- can you get
to the point of ruling on the elections --
election of remedy issue. And -- and you don't
get a second bite at the apple, so I'm gonna --

I'm gonna address it now with you. And don't

1230 Richland Street / Columbia, SC 29201
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you have to get over the jurisdictional

threshold first, though?

BRUNSON: Well, Commissioner, when I received

the Order instructions, they didn't get to
that. But regardless if there's no
jurisdiction, then all she has is her third-
party remedy. The Full Commission, you all the
ultimate finders of the fact, the wultimate
rulers of law. If you all want to find
jurisdiction in this case based upon the
transcript, I think it was there. I
anticipated going into this hearing that this
case was going to be found compensable. And
until the Claimant testified in response to her
lawyer's dguestioning, that she settled her
third-party claim, I didn't think this was an
issue any longer. But it became an 1issue at
that point. And 1if you read the transcript,

you can sort of see how it became an issue.

COMMISSIONER BECK: Right.

MR.

BRUNSON: But I had to stop everything, make a

motion to get these additional documents. Mr.
Smith points to some document he's attached to
his Brief. That document 1is not in evidence.

He's not ever asked for it or is after

1230 Richland Street / Columbia, SC 29201
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PEREZ V AMAN MEDICAL TRANSPORT 13

discovered evidence. It's some email between
a person in his office and an adjuster with
some 1insurance company. I don't know if it's
-- I don't know exactly what it says. But he
says 1t shows the Employer had notice of a
third-party. But as I've told you before, this
is not a notice case. What constituted an
election of remedies 1in this case was her

settlement of that third-party case without the

Commission's approval and/or the
Carrier/Employer's consent. They weren't even
asked for -- asked for those. The case was

just settled by the law firm.
COMMISSIONER BECK: Very good. Thank you, sir.
Any other questions?
COMMISSIONER CAMPBELL: No.
COMMISSIONER BECK: Okay.
Mr. Smith?

APPELLANT'S/CLAIMANT'S REPLY:

MR. SMITH: Thank you, Commissioner. What I had
referenced before when Mr. Brunson was stating
the age of the cases and the case that predated
Fisher, it's a treatise. It's the election of
remedies and it's stayed and published by

Scholars [sic] Commons in 1986 So, 1t came out

1230 Richland Street / Columbia, SC 29201
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PEREZ V AMAN MEDICAL TRANSPORT 14

two years after Fisher. And it started talking
about how the harsh effects and how the course
-- Court was trying to get away from it. And
it was pulling up old South Carolina cases.
And I was -- also had the ability to read
Commissioner Taylor's Treatise on the election
of remedies, as well. She might not remember.
She -- she had written that a long time ago.
I found that one, as well.

So, on the election of remedies issue, the

only time the Commission is required to seek

written approval, is when -- is when an action
is commenced. And, again, an action had not
been commenced. I -- I don't believe we solved

the jurisdictional issue of how we can conclude
that the election remedies apply 1if we haven't

first established jurisdiction.

COMMISSIONER TAYLOR: Mr. Smith, vyou'd agree,

though, that in the statute, 1in 560(b), it
doesn't only talk about the commencement of an
action. It also talks about notice of any
recovery from the third party, whether by
judgment, settlement or otherwise. And I'm
probably about five lines down. I think your

interpretation of commencement of the action,

1230 Richland Street / Columbia, SC 29201
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PEREZ V AMAN MEDICAL TRANSPORT 15

it doesn't necessarily mean an action. The --
the verbiage is actually the action. And
that's any claim initiated by the Claimant to
the third party. It's not necessarily a
complaint. I think you're -- you're
misconstruing what that term means 1in this
case. It doesn't mean filing of a Complaint in
Circuit Court, it can be any action. That's
judgment, settlement or otherwise; that's in
the statute.

MR. SMITH: I don't believe I've ever found a case
on point on that that requires both settlement

and a commencement of action.

COMMISSIONER TAYLOR: Is -—- I -- I don't know that
there is a case either. It's just the -- the
verbiage in the actual statute. It includes
everything. And it doesn't say an action, it's
the action. And when you -- but you have to
read the whole statute as a whole. We can't
just pick out that last sentence. And I -- and
I know which one vyou're referring to, Dbut

that's at the bottom of B. The top of B kind
of sets forth the different ways that a
recovery can be made from a third party, which

is fine. And then section C goes 1nto any

1230 Richland Street / Columbia, SC 29201
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PEREZ V AMAN MEDICAL TRANSPORT 16

assignment rights. But again, if you look at
that, that also includes other types of ways to
collect on that assignment other than just the
commencement of a civil action. It's not a --
it doesn't seem to read as limited as you -- as
you presume.

Lastly, I -- I'd do want to add to that --
I guess we will discount that Exhibit to your
Brief. It's not necessary. It's not 1in
evidence. But even in that email, your office
refers to what was being sent over as a
compromised settlement. So, I think that kind
of goes against your argument about it -- it
being the maximum benefit. It's like, 1it's

titled compromised settlement.

SMITH: Okay. That was only one of the
insurance Carriers. And that was UIM for the
property damage. And that didn't have to do

with the 1issue where we were able to obtain
additional 25 for the bodily injury and an
additional 25 for the property damage. And in
reading that statute, I understand what you're
saying in regard to the verbiage, but wouldn't
you agree that 42-15-60 doesn't even mention

election of remedies?
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PEREZ V AMAN MEDICAL TRANSPORT 17

COMMISSIONER TAYLOR: Not in the -- not in those
terms, it's be- - - terms. It's been
established by the case law. Correct.

MR. SMITH: Right. And so ---

COMMISSIONER TAYLOR: Yeah.

MR. SMITH: --- we're gonna have to interpret this -
- the -- the statute through the case law. And
the case law leads me down to the conclusion
that it has to be a commencement of an action.

COMMISSIONER TAYLOR: Thank you.

COMMISSIONER BECK: All right. Anything else,
folks?

COMMISSIONER TAYLOR: No.

COMMISSIONER CAMPBELL: No.

COMMISSIONER BECK: All right. That concludes this
proceeding. Thanks, everybody. It was good to
see you both.

(There being nothing further, the hearing concluded

at 3:38 p.m.)
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