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B EFORE:
THE HONORABLE BENTLEY D. PRICE, Judge.

APPEARANCES:

JESSE A. KIRCHNER
ESQ. o
Attorney for the Plaintiffs

CHRISTOPHER C. MINGLEDORFF
ESQ.
Attorneys for the Defendant

Transcribed by Pamela E. Green, from
webEXx
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PROCEEDINGS

THE COURT: 200 River Landing Drive versus Trammell
Crow Company.

A1l right. This is a motion for damages?

UNIDENTIFIED SPEAKER: Correct, Your Honor.

THE COURT: All right.

MR. KIRCHNER: Your Honor, Jesse Kirchner here for
the plaintiffs. This is a, as you pointed out, a motion
for a damages hearings. This 1is 200 River Landing Phase 1
Condominiums Association damages hearing as against just
one defendant. I may butcher this name but if you'll --
(indiscernible) Perela Chagas.

And, judge, just for the, for the record, we entered
a default against Mr. Chagas in May of 2020. Mr. cChagas'
(indiscernible) did not move to set aside that default
until January of 2022. A motion -- a full blown hearing
was before Judge McCoy on, on that motion to set aside the
default and (indiscernible) was denied in large part
because of the carrier's negligence in letting Mr. Chagas
go into default.

So, important for this hearing, judge, because of the
default, are certain allegations of our second amended
complaint that are deemed admitted and specifically

Paragraph 24 of our second amended complaint we allege
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that Mr. Chagas was responsible for work that includes
(indiscernible) related flashings, handrails, guardrails,
columns, fire stop, (indiscernible), deck sheathing,
balcony ceilings, balcony waterproofing, and related
flashing.

Paragraph 48 of our second amended complaint we set
out various allegations of negligence against the
defendant is that -- as it relates to the scope of work of
Mr. Chagas. We allege that properly sealed stucco
(indiscernible). So that would be the intersection
between stucco (indiscernible) and the nose, that he
failed to install a deck membrane (indiscernible) and
placed it improperly. (Indiscernible) he failed to
properly flash the deck with all intersections thereby
promoting water intrusion (indiscernible) resulting in
damages to the structure, failing to flash windows and
doors in accordance with the building code and standard,
standard building practices, failing to install the
windows and doors in compliance with South Carolina Codes,
failing to properly 1install the weatherproofing at
(indiscernible) door openings, failing to install
balconies with proper drainage slope, failing to install
proper waterproofing, failing to install the proper
(indiscernible).

Also important to this case here (indiscernible),
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Mr. Chagas and the other defendants are jointly and
severally Tiable for this for their damages.
(Indiscernible).

So, with that judge, I would have two witnesses here
that I'11 try to go through briefly to put some damages in
the record.

(Indiscernible) Architect Forrest Lott.

THE COURT: All right. You can just come sit right
next to Mr. Kirchner. Raise your right-hand.

FORREST LOTT, being first duly
sworn, testified as follows:

THE COURT: All right. You can have a seat.

DIRECT EXAMINATION

BY MR. KTIRCHNER:

(Indiscernible).
Q. Oh. Mr. Lott, could you please provide some
background?
A. I was -- graduated from (indiscernible) in 1978 with
a degree 1in architecture. Since that time I've been
practicing as a (indiscernible) for 41 years. 1I'm the

principal of my own (indiscernible) in Savannah. 1It's 31

years.

Q. And in what state, sir, are you licensed as an
architect?

A. Licensed in the States of Georgia and South Carolina.
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Forrest Lott - Direct examination
By Mr. Kirchner

Q. And tell me -- tell the Court briefly about your
experience as an expert witness in construction related
(indiscernible).

A. Based on my work experience as an architect
(indiscernible). Additionally, (indiscernible)
construction defect (indiscernible).

Q. And have you also represent the (indiscernible)?

A. Yeah, I've represented the profession in a couple of
(indiscernible) for the national (indiscernible)
corporation board (indiscernible) responsible
(indiscernible). Also before legislation in the State of
Georgia (indiscernible) in efforts to improve the outcome
in the state capital.

Q. And tell us briefly about (indiscernible).

A. As a participant of the American Institute of
Architect, documents to (indiscernible) years to conduct
seminars and (indiscernible) National American Institute
of Architects amended as well as the state and regional
stated facility (indiscernible). 1I've also participated
in some concrete expert on a number of seminars both in
person and both based to (indiscernible).

Q. concerning your professional career, would you be
able to tell us some of the types and sizes of the
projects that you've (indiscernible)?

A. Sure. 1I've done a, a wide variety of projects from
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Forrest Lott - Direct examination
By Mr. Kirchner

small and (indiscernible) essentially start as
preservation and restoration projects. 1I've done
multimillion dollar commercial and in (indiscernible)
projects including Allegiant Healthcare and
(indiscernible), affordable housing.

MR. KIRCHNER: Thank you, Your Honor. At this time
I'd Tike to tender Mr. Lott as an expert in the field of
architecture and design and (indiscernible).

THE COURT: All right.
Q. Mr. Lott, with respect to River Landing Phase 1
(indiscernible) scope of what you were engaged to do?
A. I was initially asked to evaluate the project that
sat on that beginning of my engagement to evaluate the
work that had been done as well as the -- report to the
owner and experts who've been involved in the project
prior to my (indiscernible).
Q. And just briefly describe the composition --
structural composition.
A. 200 River Landing Phase 1 is a project that is three
Targe buildings we term podium style. There's a poured
concrete parking level, ground level. At the top of that
are three wood framed floors residential construction, two
other buildings that are townhouse style that have
residential units over private garages, and the Tlast

building was a single story building, building adjacent to
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Forrest Lott - Direct examination
By Mr. Kirchner

the community pool that has a few bathrooms.

Q. And can you describe the nature and extent of the
damage that you observed through your investigations
(indiscernible)?

A. Yes. The building has suffered significant amount of
damage to, all the buildings, resulting from two primary
sources, water intrusion and termite damage.
(Indiscernible) inspected all of the building components,
the (indiscernible), the items that are attached to the
building, (indiscernible) contained in probably the roof
parapet, roof cap, all (indiscernible).

Q. And, and how would you describe the scale with what
damage that you (indiscernible)?

A. The damage is significant and what has happened s
the failure of the various components to keep water out of
the wood frame building has, has Ted to moisture intrusion
which causes its own, own rot, as well as the termite
damage. It's -- to inspect mostly around the building
envelope, what the outside of the building, the exterior
walls are, and it's resulted in significant wood rot to
most of the building elements. The buildings have a, a
number of balconies for use by the residents and many of
those are -- have been considered unsafe due to the
extensive amount of wood damage and (indiscernible).

Q. And it's -- regarding the balconies, were you aware

10
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Forrest Lott - Direct examination
By Mr. Kirchner

that, that some of those have been closed off and -- by

the code officials?

A. Yes. In fact, after, after one of our

investigations, we suggested that they were not safe and

they be considered to be not accessed by the residents for

their own safety.

Q. And you probably heard me go through the scope of

repair or the progress that has been deemed admitted.

A. Right.

Q. I can go through it again. But was the damage that

you observed --

A. Uh-huh. (Affirmative).

Q. -- doing the brickwork landing the part caused by

defects in Mr. Chagas' scope?

A. Yes. Items that you've Tisted are all components of

the water management system. The water gets behind the

building (indiscernible), and it has to be controlled and

essentially escorted to the outside of the building to

avoid damage and all those elements that you listed, as

well as some others, are part of that water management

system and their failures with all of those items.

Q. And when water gets into the building envelope and

rots plywood, is, is that considered indivisible damage?
In other words, there's, there's no way to go in and

tell all right, this four way sheet of plywood has been

11
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Forrest Lott - Direct examination
By Mr. Kirchner

rotted because of this percentage of this person's work?
A. No. There's no way to, to segregate that because all
of these elements work in concert and, and one sheds water
onto another and the failures to one can lead to, to
failures of the other and it's impossible to, for one,
isolate which drop of water was allowed in by which
component of the building and which resultant portion of
damage may of come from that.

Q. And do you believe that the issues and damages that
you record are substantial and require extensive
remediation to restore the buildings to a safe and
functional condition?

A. Yes, they're -- the, the damage is so extensive that
when water intrusion begins and, and rots and termite
damage happens, the -- you get -- it moves or migrates
into the framing of the building that holds up the
balconies we mentioned further, window, and door openings,
and all the other elements of the building. And the only
way -- the real issue we're addressing is to take all of
those elements off and repair the primary water managed
system as needed (indiscernible).

Q. And have you prepared a report that includes a scope
of repair that a contractor can use to, to fix these
buildings?

A. Yes, I have.

12
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Forrest Lott - Direct examination
By Mr. Kirchner

Q. I hand you this (indiscernible) 200 River Landing
Drive (indiscernible) that report and scope of the
(indiscernible) you mentioned?
A. It is.

MR. KIRCHNER: Your Honor, I'd like to
(indiscernible).

THE COURT: All right.

Q. A1l right. Mr. Lott, can you confirm that the scope
of repair you present in this document is (indiscernible)?
THE COURT: So we don't forget, Mr. Kirchner, we
don't have a court reporter obviously. we're doing all
this by webEx. But I'll put it in the clerk's file. So,

whenever we're done, make sure I get a copy of it.

MR. KIRCHNER: Yes, sir.

THE COURT: All right.
Q. (Indiscernible) scope of repair that you've
(indiscernible) water intrusion (indiscernible)?
A. Yes, I believe it is.
Q. You're recommending to completely remove the
(indiscernible), windows, those (indiscernible) veneers,
balcony doors based (indiscernible).

Based on your expertise, you believe the scope of
repair (indiscernible)?
A. (Indiscernible).

Q. And can you confirm to the Court that the opinion,

13
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Forrest Lott - Cross-examination
By Mr. Mingledorff

the opinion (indiscernible), Mr. Lott?
A. (Indiscernible).
(Indiscernible).

CROSS-EXAMINATION

BY MR. MINGLEDORFEF:

Q. I'm Chris Mingledorff. Good to see you again. I
represent Mr. Chagas. Jesse earlier mentioned Paragraph
24 (indiscernible) scope of some work the first of which
is installation of windows and related flashings. Do you
have any testimony about how many windows Mr. Chagas
installed?
A. (Indiscernible) no way of Knowing which subcontractor
(indiscernible).
Q. So would that be true, you don't have any testimony
about which handrails Mr. Chagas installed?
A. (Indiscernible).
Q. A1l right. And in -- Tikewise, in the plaintiff's
complaint, in Paragraph 31, in addition to Mr. Chagas,
I'lT tell you the plaintiff identifies 49 other
subcontractors doing (indiscernible) scope of work.

Do you have any testimony (indiscernible) Mr. Chagas
and those 49 other contractors who did what?
A. (Indiscernible).
Q. okay. But the, the 49 other contractors, do you know
what they did?

14
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Forrest Lott - Cross-examination
By Mr. Mingledorff

No.
what were the dates Mr. Chagas was on the project?

(Indiscernible).

©c o »

of the 49 other contractors in Paragraph 31, they're
alleged to have done the same scope of work as Mr. Chagas,
are you aware of, of the plaintiff's recovery of those
subcontractors for that same scope of work?
A. (Indiscernible).
Q. I think you, you said there was no way to segregate
the damage here.

Is that -- did I hear your testimony correct?
A. Yes, sir.
Q. So, ultimately, looking at Exhibit 1, what dollar
amount is attributable to Mr. Chagas, you don't have any
testimony (indiscernible)?
A. (Indiscernible).
Q. Thank you, Mr. Lott.

MR. KIRCHNER: Your Honor, I've got John Dewitte
(indiscernible).

THE COURT: All right. Yes, sir.

All right. Raise your right-hand.

JOHN DeWITTE, being first duly

sworn, testified as follows:
THE COURT: Thank you, sir.

DIRECT EXAMINATION

15
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John Dewitte - Direct examination
By Mr. Kirchner

BY MR. KTIRCHNER:

Q. All right. Mr. Dewitte, could you please tell the
Court a bit about your qualification as a (indiscernible)?
A. Yes, I was (indiscernible) '87 with a architectural
technology degree. Shortly after that I went to work for
a (indiscernible) construction (indiscernible). I worked
with them (indiscernible). I worked with them on multiple
(indiscernible) agencies board. 1I've been through a
couple projects here. Started (indiscernible) harder than
(indiscernible) general contracting work, sudden defect
general contracting.

Q. what (indiscernible) contractor's license?

A. I hold a general contractor's (indiscernible)
license, a (indiscernible) unlimited license, and
(indiscernible).

Q. And could you provide a little bit of detail on the
services that (indiscernible) contracting (indiscernible)?
A. In addition to obviously the construction defect
repair work, we do like for testimony. We do litigation
estimates (indiscernible). (Indiscernible) worked with
the forensic engineer (indiscernible).

Q. Can you briefly describe what types of construction
projects that your company (indiscernible)?

A. we only do multifamily type projects (indiscernible)

and apparently (indiscernible) not apartment, that condo

16
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John Dewitte - Direct examination
By Mr. Kirchner

(indiscernible) 95 percent.

Q. All right. And can you tell us about your
(indiscernible) considered experience (indiscernible) for
remediation project?

A. As I said before, I've done litigation estimates by
people. (Indiscernible) I do all the estimated
(indiscernible) projects. Wwe have done, to date, 27 large
projects in the (indiscernible) smaller projects probably
exceeding two, 300 this fall. A1l not wholesale
information (indiscernible).

Q. And, again, describe to the Court or tell us about
how many remediation projects that you accomplished that
are similar to the (indiscernible)?

A. Probably 70 percent of those are similar to the 200
(indiscernible).

Q. And with respect to the cost estimation, how do you
approach it when you're dealing with construction defect
project like the one we're (indiscernible)?

A. we would obviously take the reports that have been
generated by the experts. Wwe would be able to
(indiscernible) this project (indiscernible) three years
and (indiscernible) project or with small scale
(indiscernible) repairs.

Q. How do you ensure that cost estimates are as accurate

as possible for each?

17
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John Dewitte - Direct examination
By Mr. Kirchner

A. of course, with prior history on doing this type of
work, it's obviously key to highlight new construction and
find out (indiscernible) updated (indiscernible) fully
occupied. Of the 27 projects that we've done,
(indiscernible) are the residents have actually had to
move out regarding additional costs associated with
working with (indiscernible) like these that are
(indiscernible).
Q. And that would be over off of (indiscernible)
testimony in court before?
A. I have.
MR. KIRCHNER: Judge, I'd like to offer Mr. Dewitte
as an expert in construction and cost fee (indiscernible).
THE COURT: All right.
Q. A1l right. Mr. Dewitte, turning to 200 River Landing
case. Tell me what you (indiscernible).
A. Like I said earlier, we were retained to do a
Titigation estimate and also we (indiscernible) repairs.
Q. And have you put together a cost estimate to repair
all five buildings that (indiscernible) on Phase 1 based
on Mr. Lott's scope of (indiscernible)?
A. (Indiscernible).
Q. If I hand you a document, if you would confirm that,
that, that is (indiscernible) your most recent estimate?

A. It is.

18
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John Dewitte - Direct examination
By Mr. Kirchner

MR. KIRCHNER: Your Honor, I'd like to move this into
evidence too. 1It's the (indiscernible) contractor
estimate (indiscernible).

THE COURT: All right. That will be Plaintiff's 2.
Q. Tell the Court what the total of your
(indiscernible).

A. (Indiscernible) total 2021 repairs, 10 million
(indiscernible).

Q. And did you help participate in the (indiscernible)
best thing that was led by the engineering and
(indiscernible) questions?

A. We do.

Q. You (indiscernible) participated in some temporary
repairs out there that also include shoring of several
balconies that were structurally compromised
(indiscernible)?

A. That is (indiscernible) understanding.

Q. And have you performed emergency repairs to the
interior (indiscernible)?

A. That is correct.

Q. And do you consider your estimate to be reliable with
the scope of work there?

A. Yeah.

Q. How long do you estimate the repair project will take

to complete?

19
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John Dewitte - Direct examination
By Mr. Kirchner

A. Approximately two and a half years.
Q. And are these your opinions to a reasonable degree of
professional (indiscernible)?
A. Yeah.
MR. KIRCHNER: Nothing else for Mr. Dewitte.
THE COURT: All right. Yes, sir.

CROSS-EXAMINATION

BY MR. MINGLEDORFF:

Q. Morning, Mr. Dewitte. (Indiscernible). Do you know
Mr. Chagas?

A. I do not.

Q. what dates he was on the project?

A. No.

Q. (Indiscernible) Paragraph 24 of the plaintiff's
second amended complaint, do you know how many windows
Mr. Chagas installed?

A. (Indiscernible).

How many handrails he installed?

A. (Indiscernible).
Q. Do you know how many guardrails and columns he worked
on?

(Indiscernible).
How many fire stops he installed?

No.

o r O r

How many metal awnings he installed?

20
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John Dewitte - Cross-examination
By Mr. Mingledorff

A. NO.

Q. Do you know the number of decks he provided sheathing
to?

A. No.

Q. Do you know how many balcony ceilings he worked on?
A. (Indiscernible).

Q. Do you know how many balconies he waterproofed and/or

worked under the weighted flashing?
A. No.
Q. of the -- in Paragraph 31, 1in addition to Mr. Chagas,
there are 49 other subcontractors identified.

Do you have any testimony between Mr. Chagas and
those 49 who did what?
A. I (indiscernible).
Q. You heard Mr. Lott testify that there's no way to
segregate the damage.

Do you agree with that testimony?
A. (Indiscernible).
Q. To the extent the plaintiffs recovered money from the
other 49 contractors, do you have any testimony you can
offer about that money versus what Mr. Chagas did on the
project?
A. I do not.
Q. No further questions.

THE COURT: All right.

21
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MR. KIRCHNER: Your Honor, based on the testimony and
the admissions of Mr. Chagas, again, I think it's
important to highlight that (indiscernible) Mr. Chagas has
admitted that he is jointly and severally liable to the
plaintiffs for their damages as you heard Mr. Lott testify
and just now Mr. Dewitte. But we have (indiscernible) to
this property are indivisible damages to the extent
(indiscernible) set up for joint tortfeasor situation.

So, based on the evidence that it -- we move for a
judgment in the full amount of Mr. Dewitte's estimate
against Chagas which is $37,939,523. Because he 1is a
joint and several tortfeasor, and as he's admitted in our
second amended complaint, we believe that he's statutorily
entitled to a setoff for the settlements that we've
received from his joint tortfeasors to date and their
settlements total 15,460,000 (indiscernible) and also a
matter for the Court's record because many of those were
approved for the class purposes and that would result in a
net judgment of $22,479,553.

we're asking the Court to enter a judgment against
Mr. Chagas for that amount and we also ask that Your Honor
retain jurisdiction in this matter for purposes of the
supplemental pleadings. The -- it says -- it's detailed
in Judge McCoy's order. The only reason Mr. Chagas is 1in

default is because of actions with his insurance carrier.
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And so there may be a point in time, after we attempt
to recover assets, that we will move to have a receiver
appointed to pursue those first party (indiscernible). So
pretty much we're being left (indiscernible) -- we'd ask
the Court to retain jurisdiction for supplemental
proceedings.

THE COURT: All right. Yes, sir.

MR. MINGLEDORFF: The South Carolina law is pretty
clear that even though you're in default, and even though
you admit what's in the complaint, the plaintiff still has
preponderance of evidence burden to come and prove
damages.

what the Court's heard today is that this is a huge
project, 37 million-dollar estimate. There are at least
50 other parties, including Paragraph 31, 49, as alleged
by the plaintiff who did the exact scope of work that
Chagas alleged that he did. The plaintiff then defers
collectively for the remainder of the complaint against
the sub -- subcontractors.

There's been no test -- testimony or evidence before
the Court as to what exactly Mr. Chagas did and that's the
requirement of the plaintiff at this point of, of the, of
the case. Even though it's admitted he worked on the job
and he did this scope of work, it's incumbent upon the

plaintiff to submit proof to the Court, through a
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preponderance of evidence, as to what Mr. Chagas did.

we don't think there's, there's -- there's no
testimony. They can't testify about when he was there,
what he did. They can't testify as coming back to
Paragraph 24 about how many windows he installed, how many
handrails he installed, and I think that's incumbent for
the Court to then have that understanding from the
plaintiff to then fairly Took at the number put up by the
plaintiff, 42 million, and to determine what of that
Mr. Chagas, in fact, did. And there 1is no evidence of
that. That's not pled in the complaint. There's been no
evidence today.

So I, I think the Court is -- I, I can't guess at
what that, that judgment is. 1It's certainly not my job to
do it. But I don't think there's any evidence to support
it's 37 million or 22 million. And, and, at best, you've
got Mr. Chagas lumped in with 49 other subcontractors who
allegedly did some work. Wwe can't tell you how many and
what they did and, and I think you did hear there's no way
to segregate the damage. And I think, while the
plaintiffs are arguing that one way, I think that cuts
another way, which is there's, therefore, no way for this
Court, the preponderance of the evidence, to determine
those damages attributable to this defendant.

THE COURT: Have y'all -- Mr. Kirchner, have y'all
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settled with all other 49 or this 1is just one of the many?

MR. KIRCHNER: We have settled with (indiscernible).

THE COURT: oOkay.

MR. MINGLEDORFF: To that point, right, I think
Justin brought up that --

THE COURT: Right.

MR. MINGLEDORFF: -- under Title 15, while I was
prepared to mention it, but I think it's important for the
Court to acknowledge that, even then, that the settlement
documents that were submitted and approved by the Court do
not, in any way, Mr. Chagas, those 49 other subcontractors
and Trammell Crow, watkins, the, the many other
defendants, no delineation about how that 15 million is
divided up.

So I, I would put to the Court that there's not
sufficient evidence to award any damages.

THE COURT: Yes, sir. Anything for the record?

MR. KIRCHNER: Yes, sir, just if I may?

Again, when you're dealing with a (indiscernible),
that is what (indiscernible) responsibility
(indiscernible) testify and that (indiscernible). I think
we're being somewhat gratuitous in giving (indiscernible).
Some of that money was (indiscernible) not planning
Mr. Chagas but we are (indiscernible) setoff for the

(indiscernible).
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THE COURT: All right. I will take it under
advisement. But, as usual, you'll have my answer by the
end of the day.

MR. KIRCHNER: Thank you.

Do I need to---

THE COURT: Yeah, we need to give -- oh, Ms. Jackie,
if you'll put this in the clerk file because we don't have
a court reporter to keep 1it.

So, for the record, what will happen, if anybody ever
needs it, they'll just come to the clerk file and, and
retrieve it that way as opposed from the court reporter.

MR. KIRCHNER: Thank you.

THE COURT: Here you go. Just put a sticky note on
it as one.

oh, you got one. Oh, you got the fancy one.

A1l right. All right. So -- yeah. So, 1if anybody
needs a record of that, that's how we keep the documents
whenever we don't have a court reporter.

(WHEREUPON, an inaudible statement was made at this
time.)

THE COURT: Everything's difficult.

A1l right. You're more than welcome. Y'all have a

great day.

* *END OF REQUESTED TRANSCRIPT OF RECORD* * *
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CERTIFICATE

I, Pamela E. Green, Official Court Reporter for the
State of South Carolina, do hereby certify that the
foregoing is a true, accurate and complete Transcript of
Record of the proceedings had and evidence introduced in
the trial of the captioned case, relative to appeal, in
the Court of Common Pleas Nonjury for Berkeley County,
South Carolina, on the 18th day of October, 2023.

I do further certify that I am neither of kin,

counsel nor interest to any party hereto.

February 20th, 2024

o0& D>

PAMELA E. GREEN, Court Reporter
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