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ARGUMENT

L. Mrs. Dinkins Properly Preserved Her Arguments That The Probate Court
Erred In Requiring The Estate To Execute A Mortgage And That Synovus
Trust’s Fees Accrued Beyond The Proper Time.

A. Mrs. Dinkins properly objected to the Probate Court’s Order that the
Estate execute a mortgage on behalf of Synovus.

The Probate Court does not have the legal authority to force a party to litigation to
execute a mortgage. Contrary to Synovus Trust’s arguments, Appellant properly
preserved the promissory note/mortgage issue, and the issue was raised on appeal. The
South Carolina Court of Appeals identified “a ruling by the trial court or a post-trial
motion as the two ways to preserve an issue for appeal.” Pye v. Estate of Fox, 369 S.C.
555, 633 S.E.2d 505 (2006). Synovus Trust argues that “an issue xﬁust not only be raised
to the trial judge, it must also be ruled upon in order to be preserved for appellate
review.” Synovus Trust did not take into consideration the fact that South Carolina
courts have found that a trial court need not rule on a Rule 59(e) motion to preserve the
issue raised therein as it is sufficient to preserve the issue raised in the motion “without a
judicial decision on the issue.” Sierra Club v. S. Carolina Dept. of Health & Envtl.
Control, 387 S.C. 424, 434, 693 S.E.2d 13, 18 (Ct. App. 2010)."

The issue of the mortgage was properly raised and ruled upon by the Probate
Court, and a Rule 59(e) motion was timely filed by the Appellant with the Sumter County
Probate Court on January 11, 2012. Synovus Trust requested in its prayer for relief its
“Requést for Compensation,” and the Probate Court did rule on the issue by granting all
relief requested by Synovus Trust. (R. 1). This issue was also raised during the hearing

before the Probate Court where counsel for Synovus Trust specifically requested the

' «[L]awyers cannot force trial courts to address an issue, and a proper Rule 59 request is sufficient without
a specific judicial decision on the issue.” Sierra Club at 434 (quoting Pye at 566, 633 S.E.2d at 511).
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security interest (Mortgage), and thereafter counsel for Mrs. Dinkins specifically stated
that “We don’t think there’s any authority for the Court to impose essentially a mortgage
or a security for fees in this situation.” (R. 244-255).

Additionally, in the Rule 59(e) motion, Mrs. Dinkins raised the issue of the
Probate Court granting “unreasonable compensation” on page 3, paragraph 7. Black’s
Law Dictionary defines “compensation” as “[rJemuneration and other benefits received in
return for services rendered.” The award of not only a fee amount but also a promissory
note and mortgage securing payment of the fee amount would clearly fall under both the
definitions of “remuneration” and “other benefits” and thus meet the definition of
compensation. Therefore, the issue of both the fee amount and the promissory note and
mortgage awarded to Synovus Trust were properly preserved as these issues were before
and ruled upon by the Probate Court and clearly part of the timely filed Rule 59(e)
motion.

Synovus Trust argues that the Rule 59(e) motion was not specific enough, but
Synovus Trust considered all three components [(1) the fee amount; (2) the promissory
note; and (3) mortgage] as part of the definition of “compensation” as Synovus Trust
specifically filed a “Request for Compensation,” and the relief requested as compensation
included all three components. Synovus Trust did not seek just the fee amount as
compensation.  Instead, it filed a request or petition for payment of personal
representative commissions or fees and overreached by seeking the promissory note and
mortgage as part of compensation. Synovus Trust purposefully chose to caption its

3

petition as a “Request for Compensation.” Therefore, the Rule 59(e) motion addressing

[13

the issue of ‘“unreasonable compensation” was specific enough to address the

2 Black’s Law Dictionary, (9" ed. 2009).




compensation requested and awarded to Synovus Trust (the fee amount, promissory note
and mortgage).

Synovus Trust also argues Mrs. Dinkins is judicially estopped from asserting that
the “priority of th¢ Probate Order’s command that the Estate execute a promissory note
and mortgage was, in fact, raised to and ruled upon by the Probate Court.” This
argument lacks merit. The Supreme Court stated that “[t]he doctrine of judicial estoppel
1s an equitable concept and should be applied sparingly, with clear regard for the facts of
the particular case.” Cothran v. Brown, 357 S.C. 210, 216, 592 S.E.2d 629, 632 (2004).
- The Court adopted the following elements necessary for the doctrine of judicial estoppel
to apply: “(1) two inconsistent positions taken by the same party or parties in privity with
one another; (2) the positions must be taken in the same or related proceedings involving
the same party or parties in privity with each other; (3) the party taking the position must
have been successful in maintaining that position and have received some benefit; (4) the
inconsistency must be part of an intentional effort to mislead the court; and (5) the two
positions must be totally inconsistent.” Id. at 215-216. However, even if the Court held
that the two positions were inconsistent, satisfying elements 1, 2, and 5, the Appellant did
not prevail in the Circuit Court by asserting the positions Synovus Trust is attempting to
attack. Additionally, element 4 has not been met as there is no evidence Appellant made
an intentional effort to mislead the court. Therefore, this is not an appropriate case for
judicial estoppel.

Synovus Trust also asserts the issues were “not listed in the Grounds for Appeal
and, therefore, [were] not among the issues to be considered by the Circuit Court,” but

does not provide any authority to support this assertion.  Synovus Trust correctly states




that the grounds for appeal are required by S.C. Code Ann. Section 62-1-308(a), and Mrs.
Dinkins timely filed her grounds for appeal on February 16, 2012. However, Section 62-
1-308(a) does not direct what should be included in the Grounds for Appeal. It merely
mandates the document must be filed and establishes the time limits and procedures
involved.

Additionally, Synovus Trust relies on a string of cases concerning unappealed
portions of the lower court’s decision to make the argument that the promissory note and
mortgage issue was not among the issues to be reviewed on appeal. This reliance is
misplaced. There were four portions to the probate court’s judgment: denial of the
petition for removal of personal representative, granting the request for compensation,
accepting the resignation of co-personal representative and the appointment of a
successor co-personal representative and trustee. (R.1). The promissory note and
mortgage are both components of the compensation. Therefore, the portion of the
judgment concerning the granting of compensation to Synovus Trust was properly
_appealed.

Because the issue of the fee amount, promissory note and mortgage were raised
and ruled upon by the Probate Court, and a Rule 59(e) motion was filed addressing the
issue of unreasonable compensation clearly addressing the compensation requested by
Synovus Trust, this issue was preserved for appeal, was properly before the Circuit Court,

and is now properly before this Court.




B. Mrs. Dinkins properly objected to the Probate Court’s Order regarding the
accrual of fees.

Synovus Trust charged fees for nearly a year and one-half beyond what it was
entitled under its own fee schedule. Synovus Trust argues this issue was “never raised to
or ruled upon by the Probate Court.” However, the issue with the fee schedule was raised
in the Probate Court on multiple occasions. (R. 139, 161, 162). Synovus Trust also
attached its fee schedules to its request for compensation and incorporated them by
reference as evidence it should be paid the requested amount. (R. 40). Additionally, as
noted above, a Rule 59(e) motion was timely filed and addressed the Probate Court’s
awarding “unreasonable compensation” in excess of what was originally agreed upon.
Therefore, because the issue was raised and ruled upon in the Probate Court and a motion
for reconsideration was filed, this issue was preserved for appeal and is properly before
this Court.

II. The Probate Court Did Not Have The Authority To Order The Estate To
Execute A Promissory Note And Mortgage In Favor Of Synovus Trust.

There is no authority supporting the order requiring the personal representative of
the estate to sign a promissory note and mortgage of real estate. The order of
compensation to Synovus Trust violated the clear, unambiguous and plain language of
Code Section 62-3-805 which states that “no preference shall be given in the payment of
any claim over any other claim of the same class.” Synovus Trust argues that this issue is
not a basis for reversal of the Probate Order as the court has “the inherent power to do all
things reasonably necessary to insure that just results are reached to the fullest extent

possible.”




The probate court is a court of limited jurisdiction. Greenfield v. Greenfield, 245
S.C. 604, 610, 141 S.E.2d 920, 923 (1965). It owes “its present existence to creation by
statute, rather than the Constitution, and as such, can exercise only such powers as are
directly conferred upon it by legislative enactment and such as may be necessary incident
to the execution of the powers expressly granted.” Id. (quoting McCullough v.
McCullough, 242 S.C. 108, 130 S.E.2d 77 (1963)). Synovus Trust has not cited any
authority3 which gives the Probate Court the power to issue such an order.

The Probate Court erred by ordering compensation to Synovus Trust and violated
the plain language of Code Section 62-3-805 by rewriting the statute to change the order
of priority of payment of creditors’ claims and administration expenses. Therefore, the
Probate Court’s order should be reversed as the probate judge does not have the authority
to require the personal representative to execute a mortgage to guarantee the payment of
Synovus Trust’s fees.

III.  There Is No Evidence In The Record Supporting The Award Of The Full Fee
Amount To Synovus Trust.

In granting the full fee amount to Synovus Trust, the Probate Court found that
“Synovus has performed all the duties of its office in a capable and competent manner.
Indeed, Synovus has provided extraordinary services above and beyond thosé typically
required for an estate the size of the Estate.” (R. 3). The Probate Court also found that
“[t]he Synovus Co-Executor Compensation Schedule in effect on the date of the
Decedent’s death is the schedule referred to by the parties as the April 2008 PR Fee

Schedule.” (R. 3). The Probate Court also found that Synovus Trust “did not ... fail to

* Mrs. Dinkins has likewise not discovered any authority giving the Probate Court authority to order a
personal representative to execute a note and mortgage.
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perform any duty pertaining to its office.” (R. 2). These findings are not supported by
the evidence.

There is no evidence to support the Probate Court’s finding that Synovus Trust
performed its duties in a “capable and competent manner” nor was there any evidence
that Synovus Trust “did not ... fail to perform any duty pertaining to its office.” It is
clear from the record that Synovus Trust, a fiduciary, breached the fundamental duty
pertaining to its office, the duty of loyalty. It is also clear from the record that Synovus
Trust put its own interest above that of all other creditors and beneficiaries of the Estate.

There is also no evidence to support the Probate Court’s finding that Synovus
Trust “provided extraordinary services above and beyond those typically required for an
estate the size of the Estate.” For example, even though Synovus Trust employees
testified that they worked excessively on the decedent’s estate, Synovus Trust failed to
submit any written evidence documenting work done on the estate. (R. 232, 234).

Because there is no evidence supporting the Circuit Court’s affirmation of the
Probate Court’s findings, an award of the full fee amount requested by Synovus Trust is
not proper, and the Circuit Court Order and Probate Court Order should be reversed.

IV.  Synovus Trust Is Not Entitled To Receive Compensation For Its Real Estate
Management Services.

Synovus Trust cannot charge the decedent’s estate an additional fee to manage the
real estate because it is not licensed to do so. The charging of fees for managing real
estate for another is governed by Code Sections 40-57-20, 40-57-30 and 40-57-220.
These code sections provide that only licensed property managers may charge a fee for
the management of property. However, neither Synovus Trust nor any of the employees

who worked on the estate administration are licensed to manage real estate. (R. 143-



144). Nonetheless, in addition to personal representative fees, Synovus Trust charged
$27,106.09 in real estate management fees.

South Carolina Code Section 40-57-240(1) provides an exception to these statutes
stating “real estate licensure statutes [commanding a license to charge a fee] do not apply
to ‘the sale, lease, or rental of real estate by an unlicensed owner of real estate who owns
any interest in the real estate if the interest being sold, leased, or rented is identical to the
owner’s legal interest” (emphasis added). S.C. Code Ann. §40-57-240(1) (2012).
However, this exception does not apply to Synovus Trust. While Synovus Trust, as Co-
Personal Representative, had the same power? as an absolute owner, it did not own’ any
interest in the estate’s real estate. Thus, South Carolina Code Section § 40-57-240(1)
does not apply, Synovus Trust did not have a right to charge the extra real estate
management fees, and the Probate Court erred when it awarded these fees to Synovus
Trust.

V. This Appeal Should Not Have Been Dismissed By The Circuit Court.

Synovus Trust argued this appeal should have been dismissed by the Circuit Court
because Mrs. Dinkins “never filed or served a ‘notice of intention to appeal’ identifying
Synovus Trust, a separate and distinct entity from Synovus Bank, as a Respondent” and
relies on the Conner case to make the argument. Conner v. City of Forest Acres, 348
S.C. 454, 560 S.E.2d 606 (2002). Synovus Trust compares itself to the dismissed parties
in Conner stating “[it] was never served with a Notice of Appeal (to the Circuit Court)

naming it as a Respondent.” However, the Conner case is distinguishable from the

“ Section 62-3-711(a) provides that “a personal representative has the same power over the title to property
of the estate that an absolute owner would have[.]”

> Section 62-3-101 of the South Carolina Code states that “[u]pon the death of a person, his real property
devolves to the persons to whom it is devised by his last will...” S.C. Code Ann. § 62-3-101 (2012).
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curreht matter on appeal. Appellant filed her notice of appeal on January 9, 2012. The
Civil Action Coversheet attached the Notice of Appeal named “Synovus Trust Company”
as the Defendant.® (R. 63).

Additionally, even if the Court considers an error has occurred, the error is clearly
technical as discussed in Moody v. Dickinson, 54 S.C. 526, 32 S.E. 563 (1899). In
Moody, the Court found that a mere technical error which did not prejudice or mislead
will not defeat the appeal. Synovus Trust’s name was on the Civil Coversheet, Synovus
Trust was served with all relevant documents, and Synovus Trust was in correspondence
with Appellant’s counsel. As in Moody, there cannot be any doubt that Synovus Trust
had notice of Appellant’s intention to appeal and was in no way prejudiced or misled.

CONCLUSION

Mrs. Dinkins respectfully asks this Court to reverse the Probate Court’s Order
awarding the promissory note and mortgage, and reverse the Probate Court’s Order
awarding the full fee amount requested by the Respondent Synovus Trust.

MOORE, TAYLOR & THOMAS, P.A.

James Eci‘vflard Bradle Bar # 66130
Robert D. Hazel, SCﬁ 16842
Sarah Taylor Cassidy;SC Bar # 100774
P.O. Box 5709

West Columbia, SC 29171
(803) 796-9160

Attorneys for Appellant
West Columbia, South Carolina
July 29, 2013

® The Court warns “Parties who assail others upon the purely technical grounds should be careful to see that
their mode of attack is itself technically accurate.” Moody, at 526 (quoting Ware v. Miller, 9 S.C. 16).
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