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This matter is before the South Carolina Administrative Law Court (Court or ALC) on an
appeal filed Dy Leon D. Crump (Appellant), an inmate incarcerated with the South Carolina
Department of Corrections (Department). Appellant appeals the Department’s final decision
finding Appellant was correctly paid the statutory prevailing wage while working in the Prison
Industry Enhancement Certification Program (PIECP or program) out of Tyger River Correctional
Institution (TRCD).

Appellant filed a Recuest to Staff Member (RTSM) on November 21, 2023, asserting the
Department was paying him less than the prevailing wage required under Torrence v. South
Carolina Departinent of Corrections' and statutory law.? Specifically, he noted that the
Department should be paying him $11.24 an hour and should “give [him] back pay.” Appellant
also filed a Step 1 Grievance on November 22, 2023, asserting similar claims, but also argued he
was entitled to a total of $19,331.15 in back pay. On December 2, 2022, the Warden denied
Appellant’s Step 1 Grievance and referred Appellant to SCDC Policy ADM-1 5.13, which requires
that problems with inmate pay must be reported within fifteen (15) days of the payroll date error.
The Warden also stated that Appellant had been provided with wages approved by the goveming

authority of South Carolina.

\  Torrence v. South Carolina Department of Corrections, 433 S.C. 633, 861 g E2d 36 (Ct. App. 2021), reh’s
denied (Aug. 4,2021), cert. denied (Aug. 3, 2022).

2 “Jn 1995, the South Carolina legislature enacted section 24-3-430 of the South Carolina Code (2007) to authorize
the expansion of the Prison Industries program into the private sector. This expansion allowed qualified private
entities to use inmate labor but required the wages for participating inmates to be no less than ‘the prevailing'wage for
work of [2] similar nature in the private sector.” ActNo. 7, 1995 §.C. Acts 78. Section 24-3-430 became effective on
July 1, 1995. Id. at 102.” Gatewood v. S.C. Dep 't of Corr., 416 8.C. 304, 309, 785 S.E.2d 600, 603 (Ct. App- 2016).



On December 9, 2022, Appellant filed 2 Step 2 Grievance, in which he again requested to
be paid the prevailing wage. The Department {hen denied the Step 2 Grievance.

Appellant filed a Notice of Appeal on February 13, 2023. The case was assigned on
February 24, 2023. Appellant filed his brief on March 13, 2023. The case wWas initially held in
abeyance on May g, 2023; but was restored to the active docket on September 6,2023. Thereafter,
the Department filed the Record on Appeal and its brief?

JURISDICTION

The Court’s jurisdiction to hear this matter is derived from the decision of the South
Carolina Supreme Court in Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000) and Furtick
y. South Carolina Depariment of Probation, Parole and Pardon Services, 352 S.C. 594, 576
S E.2d 146 (2003). Furthermore, in Wicker v. South Carolina Department of Corrections, the
Supreme Court held that this Court has jurisdiction to hear inmate wage claim grievances in the
limited circumstance where the state has created a statutory right to that wage. 260 S.C. 421, 423-
24, 602 S.E.2d 56, 57 (2004) (“We find that where, as here, the state has created a statutory right
to the payment of a prevailing wage, it cannot thereafter deny that right without affording due

process of law.”).

PISCUSSION

Before I address the parties’ arguments, a brief overview of the Court of Appeals’ decision
in Torrence is helpful.

In Torrence, inmate Torrence participated in & PIECP between June 1997 and November
2004. 433 S.C. at 637, 861 gE.2d at38. He first filed a class action with other inmates in the
circuit court in 2001 seeking a declaratory judgment finding the Department had violated South
Carolina law by, in part, paying inmates less than the prevailing wage under section 24-3-430(D)
of the South Carolina Code. Id. at 637, 861 gE.2d at 39. The South Carolina Supreme Court
eventually dismissed the class action in 2007, fmd'mg the proper avenue for a wage claim was

through the Depariment’ internal grievance procedure. 1d. at 637-38, 861 SE.2d at 39.

Consequently, Torrence filed a grievance with the Department in 2007, arguing he was entitled to

-

3" On December 27,2023, Appellant filed a Motion to Supplement the Record on Appeal to include documents he
had attached to his Step 1 Grievance but were not included in the Record filed by the Department. As of the date of
this Order, the Department has not filed a response 10 the Motion. However, these documenits are not necessary for
the Court’s determination. Thus, the Motion is denied.
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the difference between his wage and the prevailing wage for his work performed in the PIECP. Id.
The Department denied Torrence’s grievance. Id

In the appeal, the Department argued Torrence’s grievance was untimely because he did
not file it within fifteen days of the date upon which the Department began paying him for his
labor as required by Paragraph 13.1 of Policy GA-OL. 12. Id. at 643, 861 S.E. 24 at 42. However,
the Court of Appeals found the claim to be a timely challenge to the Department’s grievance
policy. Id. at 643 _45, 861 S.E.2d at 42- 43. Specifically, the Court of Appeals found that under
Paragraph 13.9 of Department Policy GA-01.12, there is an exception 0 the requirement that an
inmate file a grievance from an “incident” within fifteen days if the grievance involves a
Department policy or procedure. Id at 644-45, 861 g E.2d at 42-43. Although Torrence never
alleged his grievance implicated a policy or procedure, the Court of Appeals found Torrence’s
issue implicated a policy or procedure and thus the fifteen-day time limit did not apply because
the Department’s characterization of inmate wage grievances as an «incident” was arbitrary and
capricious. Id. The Court of Appeals apparently reasoned that because the contracts that are
negotiated between the Department and prison inmate employers are «enduring” and “have the
same effect on numerous inmates,” those contracts are a statement of Department policy.

Thus, pursuant to the Court of Appeals’ decision in Torrence, Torrence was permitied to
claim the difference between the wage he was paid and the prevailing wage, beginning in 1997,
oven though he did not initially challenge his wage until the class action in 2001 and did not file
his first grievance with the Department until 2007. Id. at 637, 861 S.E2d at 38. The decision
therefore suggests that when an inmate files a grievance that implicates a Department policy or
procedure, he is not bound by any time limits to initiate the grievance. See also Ackerman v. S.C.
Dep't of Corr., 415 S.C. 412, 421, 782 g E2d 757, 762 (Ct. App. 2016) (holding inmates wages
under a PIECP contract fall within the pohcxes/procedures as contemplated‘ 13.9 of Policy GA—
01.12. and are not subject to the fifteen-day time limit for filing). Tt is this finding that has set n
motion the difficulty of discerning if there is any timeframe limiting an inmate’s challenge to the
previous payment of wages. In other words, since there is no time limit for challenging the
Department’s policies, the Torrence decision leaves Ope en the question of whether an inmate can
claim reimbursement for unlimited years of work for which he was not paid the prevailing wage.

Torrence does not expressly authorize or forbid the retroactive application of the decision

to inmate labor performed before the decision was issued. Id. at 633-50, 861 S E.2d at 36-46.
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e whether any additional pay 1s owed. Payroll corrections will be limited to the
following:

« If the inmate fails to notify the Agency in writing and within 15 days, no back pay
will be given.

« The pay rate will be adjusted to 't_k'\v%:‘:ﬁrobér_ rate amount for future payrolls in
accordance with these_p_rocedures.

s The inmate may receive additional pay owed for the previous two (2) pay periods
only.

SCDC Policy ADM-15.13, Section 12.1 (June 3, 2014). This policy has been in place at the
Department sSince January 20, 1998. Appellant began participating in the project operated by
SCDC in September 1018. Therefore, the policy in offect regarding inmate pay only includes the
current version of SCDC Policy ADM-15.13. See SCDC Policy ADM-15.13 3

Here, the Department asserts that pursuant 10 this policy, Appellant’s claim for back pay 18
foreclosed because Appellant failed to notify the Department of any problems with his prison
industries pay within fifteen daysf.f"‘\ Appellant, bowever, argues that under Torrence, the
Department -must compensate Appellant with back wages for all hours performed when he was
paid below the prevailing wage.

i?dthough-P‘olicy ADM-15.13 (the agéncy_’ s inmate pay policy) was in effect at the tiine
Torrence ﬁlqc{ his Step.1 gfievanc,e—,r_the Court of Appeals did not analyze the implit_%ﬁﬁq_ﬁs_i of tt}a%f
policy regarding wagé disputes in Toirence. Nevertheless, as explained above, Section 12.1 of
Policy ADM—lS.lm3 dir(lectly“ acidresses when an inmate may question their inmate pay, and
specifically wages ecamed through PIECP. Therefore, the need to resort to the policy exception in
Qection 13.09 (or Qection 13.10 in the current version of the policy), like the Court of Appeals did
in Torrence, is unnecessary as Section 12.1 of Policy ADM-15.13 specifically applies to pay

incidents or errors. Thus, if an inmate has a question about their pay or believes there is an error

1

5 This policy has applied to all forms-of inmate pay, including wages carned through PIECP, and has been in place
since January 20, 1998. See SCDC Policy ADM-15.13 Policy Statement. Although this policy has been amended
multiple times, the pertinent language in the fifteen-day provision: has remained the same. See SCDC Policy ADM-
15.13, Section 12.1 (2014).

¢ Although the Department argues that the fifteen-day period runs from the date Torrence was decided, and, thus,
Appellant’s claims are completely foreclosed, the Court disagrees. The policy specifically states it runs from the date
of the payroll error. See SCDC Policy ADM 15.13, Section 12.1 (providing that “Inmates must report any problems
in their pay to their institution's inmate pay designee utilizing the Automated Request to Staff Member (ARTSM)
within 15 days of the payroll date error.”) (emphasis added). In addition, if the Depamnent’s interpretation was
cotroct, every inmate would be foreclosed from reporting any pay roll error as each claim would be well past thé
fifteen-day timeframe. This interpretation would render the policy meaningless. ‘
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in their pay, they must timely file an initial claim under this policy. If the pay error 18 not resolved,
the inmate may then appeal the Department’s decision.

Pursuant to SCDC Policy ADM-15.13, Appellant was required to notify SCDC, through
the ARTSM, of any problems with his prison industry’s pay within fifteen days of the payroll
error. Appellant notified SCDC of a problem with his prison industries pay on November 21,
2022, when he fled a RTSM and his Step 1 Grievance. Under the appliceble edition of Policy
ADM-15.13, Section 12.1, he s thus entitled t0 «additional pay owed for the previous tWo (2) pay
periods” prior t0 when he notified the Department utilizing the ARTSM, or November 21, 2022.
$CDC Policy ADM-15.13, 8§ 12.1.

IT1S THEREFORE ORDERED that the matter is REMANDED to the South Carolina
Department of Corrections 10 calculate the additional pay owed to Appellant under the prevailing
wage for the two pay periods prior to November 21, 2022.

AND IT IS SO ORDERED.
Ralph King Anderson, 11
Chief Admini strative Law J udge
January 3’.2024

Columbia, Gouth Carolina
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CERTIFICATE OF SERVICE

fe Perez, hereby certify that I have this date served this Order upon all parties to
é_izositing a copy hereof in the Unitéd States mail, postage paid, or by electronic
H_,;aiddress provided by the party(ies) and/or their attorney(s).

Stephanie gg

Judicial Law Clerk

January 3, 2024
Columbia, South Carolina
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